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J 228 Appl 25 Bom L R 1 : 
21 A L J 57 IP C> 

6 I A 83 Dist 2 Pat 110 Foil 50 

C 356. 

7 I A 240 Foil 50 C 356 
10 I A 90 Ref 50 C 292 

12 I A 72 Dist 2 Pat 230 . 50 C 

727 : 25 Bom L R 560 

13 I A 106 Ref 45 A 369 . 21 A 

L J 228 

134 Rel 27 C W N 542 

14 I A 160 Ref 27 C W N £42 ; 

44 .M L J 1 

168 Ref 27 C W N 4'’6 

178 Dist 27 C W N 1029 

15 I A 18 Rif 2 Pat 685 
119 Ref 2 Pat 335 

16 I A 137 Ref 50 C 233 

148 R=f 50 0 49 

156 Foil 18 L W 392 

17 1 A 40 Foil 50 C 277 Rel; 50 C 
822 

65 Dist 27 C W N 1029 

107 F'.-U 4 L 106 

201 Kef 2 Pat 175 


18 I A I Ref 2 Pat 488 


20 I A9 Ref 21ALJ1(P C) 

176 Foil 2 Pat 207, R 2 Pat 

335 

188 Ref 18 L W 35 

j 22 I A 44 Ref 2 Pat 372 
I 23 I A 26 Ref. 27 C W N 199 

24 I A 76 Ref 2 Pat 391 

93 Ref 45 A 245 

105 Ref 21 A L J 73 

25 I A 109 Dist 50 C lOt 
151 Kef 27 C W N 386 

26 I A 68 Ref 27 C W N 969 
101, 106 Foil 4 L 264 Dist 

27 C W N 897 

27 I A 209 Ref 27 C W N 989 
216 Kef 2 Pat 335 

28 I A 15 Ref 25 Bum L R 670 
23 Ref 38 C L J 242 

29 I A 62 Ref 50 C .371 

11» Ko.i 18 L W 283, R 2 

Pat 435 

127 Foil 25 Bom L R 548 


30 I A 44 Foil 2 Pat 839 R : 50 C 
823 

— 180 Foil 25 Bom L R 1256 

139 Foil 25 Bora L R 1256 

— 182 Kef 2 Pat 296 Foil 2 Pat 
335 


31 1 A 203 Ref ; SO C 233 


32 I A 23 Ref 2 Pat 335 

118 Ref 27 CW N 496 

176 Ref 2 Pat 21T 

203 Ret 21 A L J 13 (P C) 

224 Const Dist 47 B 231 


38 I A 118 Ref 2 Pat 488 

128 Ref 2 Pat 335 Appl 2 

Pat 538 

34 I A 87 Aprl 2 Pat 171 Foil 25 
Ref 2 Iat2t7 

115 Dist 26 Bom L R 1259 

45 M L J 578 : 2 Pat 676 


19 I A 156 Ref 2 Pat 60 T 
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cases followed, overruled, etc. 


35 I A 1 l?ef 2 Pat 217 
20tt Ref 2 Pat 607 


36 I A 168 Ref 2 Pat 335 
152 Ref 21 A L J 1 (P C) 


3S I A 7 Foil 50 C 49 

54 Ref 27 C W X 199 

76 Dist 25 Bom h R 1275 

87 Ref 27 C W X 269 


1 46 1 A 146 Foil 2 Pat 285 , 25 6 A 234 Diss 4 L 93 

' Bom L R 568 Ref 2 Pat 488 , 423 Ref 45 A 72 

; ’240 Foil 4 Lah 264 27 C W ! 

I N 897 Ref 38 CL J 72 ; r A 163 Dis ap 4 L 116 

' 259 Ref 45 A 610 ' 178 F B Foil 2 Pat 391 

i 272 Foil 2 Pat 607 Dist 25 ! 205 Ref 45 M L J 754 

I Bom L R 548 i 290 (F B) N Foil 4 L 272 

527 Ref 2 Pat 685 1 681 Dist 18 L W 311 45 M L 

I I J 478 

i 47 I A 11 Ref 2 Pat 435 Dist 18 ‘ 

1 L \V 288 i 8 A 267 Ref 4 Lah 468 

1 28 Ref 44 M L ] 638 j 403 jjef 45 A 72 


39 1 A 68 Ref 2 Pat 435 

102 Ref 21 A L J 372 : 45 A 

497 

218 Ref 27 C W N 263 ; 2 

Pat 52 Dist 47 B 138 


76 Ref 27 C W N 328 

233 Foil 47 B 431 : 25 Bom 

L R 68 Ref 47 B 679 
263 Ref 45 A 610 

48 I A 195 Ref 2 Pat 685 


40 I A 24 Ref 27 C W X 733 

97 Ref 50 C 233 

98 Ref 50 C 276 

182 Dist 2 Pat 335 


302 Foil 50 C 329 , 27 C W 

N 201 38 C L J 242 25 Bom 
L R 670 Dist 25 Bom L R 
1275 

806, 823 Expl 4 Lah 15 


41 1 A 23 Ref 2 Pat '607 

32 Ref 2 Pat 839 

88 Expl 2 Pat 207 

142 Dist 46 M 136 


376 Foil 47 Bom 192 

513 Cons 47 B 110 Ref 47 B 

37 

539 Dist 25 Bom L R 560 


, 644 Ref 45 A 1 

I 

I 9 A 22 Ref 45 A 99 

' 26, 27 Ref 21 A L J 567 

' 221 Foil 19 N L R 75 

i 252 Ref 2 Pat 874 

; 253 Appr 2 Pat 469 

( 486 Foil. 4 L 142. 

366 Ref. 2 Bat 264. 


1 10 A 159 Ref. 45 A 361. 
j 472 Ref. 45 A 561. 

i 11 A, 372 Ref. 50 C 116, 


251 Ref 27 C W N 765 

42 1 A 1 (6) Foil 47 B 621 25 

Bom L R 381 Ref 27 C W N 
897 

22 Ref 27 C W N 437 , 532 

135 Ref 45 A 59 


43 I A 35 Ref 44 M L J 35 (P C) 

25 Bom L R 127 

73 Cons 25 Bom L R 747 

122 Foil SO C 338 

iSl Ret 47 B 774 . 25 Bom 

LRl, 21 A L,JS7 (PC) 

238 Foil 2 Pat 247 Ref 

2 Pat 328 Rel 47 B 57 

44 I A 1 Foil 25 Bora L R 494 


48 I A 9 Foil 25 Bom L R 220 44 i 
M L J 123 4 Lah 32 Dist. 27 1 
C W N 673 

37 Appl 46 M 261 18 L W i 

210 

54 Ref 44 M L J 91 

119 Dist 25 Bom L R 560 

144 Dist 45 .M L J 309 , 18 L 

VV 363 Ref 2 Pat 765 1 

286 Appl 47 B 327 

50 I A 14 Foil 2 Pat 488 j 

89 Dist 25 Bom L R 1269 . 

50 C929 : 45 M L J 817 j 

I. L. B ALLAHABAD SEBIBS. 


12 A- 51 Ref. 45 A 13. 

129 (F B) Ref 2 Pat 198, 

440 Ref. 45 M L. J 413 

13 A 189 Ref 45 A 456. 

300 (P C) Ref, 27 C W N 

420, 

383 Foil. 50 C 115. 

432 (F B) N App 2 Pat 175 


1 A 217 Ref 45 A 7 


j 14 A 226 Foil 45 A 535 

15 A 317 Foil 21 A L J 389, 27 C 
W H 554 

65 dis ap 45 A 518 ; 21 A L 

387 

' 339 Ref 45 A 245 Foil 45 A 

; 485 


Ref 21 A L I 683 

65 Ref 27 C W N 210 

117 Ref 69 r C 7 


: 2 A 822 Ref 45 A 27 
241 (P C) Ref 18 L W 451 


1 16A 77 Foil 44 M L J 279 
! 84 (F B) Appl 2 Pat 309 


126 Appl 2 Pat 724 Foil 21 

A LJ 114 

147 Ref 45 A 390 ; 21 A L J 

271 

159 Ref 21 A L J 57 (P C) ; 

Appl 25 Bom L R 1 

201 Appl 44 M L J 561 

236 Dist 25 Bom L R 818 


3 A 88 Ref 19 N L K 147 

400 Ref 45 A 13 ' 

563 Foil 38 C L J 201 . 50 C 

664 

600 Dist 45 A 27 

787 Dis 25 Bom L R 252 

4 A 40 Ref 45 A 115 
62 Ref 19 N L R 79 


45 I A 34 Ref 2 Pat 62 ! 482 Ref 4 Lah 336 

Ill Dist 27 C W N 221 (P C) 532 Ref 45 A 390 

21 A L J 125 i 

118 Ref 2 Pat 554 ! 5 A 497 Foil 2 Pat 391 

209 Appl 47 B 327 : 25 Bom 1 509 Foil 47 B 707 

L R 627 , 577 (F B) Foil 27 C W N 

I 183 : 50 0115 

46 I A 15 Dist 2 Pat 198 ; 

67 Ref 21 A L J 1 (P C) ! 6 A 1 Ref 50 C 292 Foil 25 Bom 

72 Foil 45' B 431 : 25 Bom L i L R 121 

R 68 Ref 2 Pat 217 ! - — 110 (F B) Ref 2 Pat 217 

—128 Ref 27 G W N 328 224 Ref 21 A L J 836 


165 Foil 1 Rang 682 , 21 A 

L J 267 ; 45 A 376 

185 Ref 45 A 115 

379 Ref 50 C 371 


17 A 63 Ref 45 A 524 

99 Dist 45 A 649 

106 (PC) Ret 45 A 148, 2 Pat 

372 Dists 19 N L R 119 

112 Ref 45 A 741 

438 Ref 46 A 66 

524 Ref 45 A 323 


18 A 246 Ref 2 Pat 379 
290 Ref 2 Pat 839 

395 Ret 45 A 529 Foil 21 AL 

J4SS 

19 A 98 (F B) Ref 2 Pat 328 

302 Foil 18 L W 113 

428 Dist 45 A 437 ' 



CASES followed, OVERRULED. ETC, 
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19 A 462 Ref 19 N L R 75 


— 

-477 

{N F) 2 Pat 249 


— 

-541 

Ref 19 N L R 18 


20 

A 90 

Foil 45 A 701 



-107 

Foil i Lah 373 




-129 

Foil 25 Bom L R 453 

__ 

—135 

Foil 45 A 77 




-206 

Eel 4 L 462 




-299 

Dist 45 A 548 




-322 

Ref 2 Pat 874 




-365 

Foil 4 L 142 




-389 

N F 45 A 159 




-426 

Ref 45 A 226;21 A L 

]42 



-433 

Foil 18 L W 256 


— 

-459 

Ref 45 A 250, 2 Pat 

595 

21 

A 111 Dist 2 Pat 517 


. — 

-122 

Ref 45 A 350 


— 

-181 

App 45 A 676 


— 

-235 

Foil 45 A 189 



-311 

Foil 2 Pat 207 Ref 4 

Lah 


244 



— 

-441 

Ref 45 A 709 


22 

A 49 

(P C) Foil 18 L W 

823 


27 A. 3 13! Ref 45 A 461 l.ist 4 
Lah99 

472 Ref 19 N L R 64 


-491 Retil9 N L R 183 


4 Lah 272 

55 Dist 45 A 701 

149 (P C) Foil i Lah 259, 287 

Ref 45 A 581 

23 A 53 Ref 45 A 323 
166 Ref 45 A 503 

249 Foil 25 Bom L. R. 282 

24 A 90 Dist 45 A 81 

174 Ref 44 M L J 424 

229 Foil 2 Pat 777 

273 Foil 4 Lah 297 

282 Foil 2 Pat 759 

429 Ref 2 Pat 435 

611 Foil 50 C 689 

521 (P C) Dist 4 L 77 Ref 45 

A 461 


28 A 35 Ref 2 Pat 554 

98 Over 45 A 656 

414 Ref 45 A 66 

416 Ref 45 A 60S 

488 (P C) Foil 4 Lah 357 

— — 552 Foil 45 A 353 

585 (P C) Ref 2 Pat 335 appl 

2 Pat 538 

570 Ref 2 Pat 488 

625 Ref 21 A L J 834 . 

610 Ref 45 A 5 

683 Foil 2 Pat 517 


33 A 283 Ref 45 A 49 
443 Ref:45 A 13 


25 A 62 Ref 45 A 400 

256 Ref 45 A 81 

135 Foil 19 N L R 

159 Ref 45 A 571 

187 Foil 45 A 563 

231 Dist 4 Lah 440 

262 Ref 45 A 541 

268 Ref 21 A L J 481 

358 Ref 45 A 115 

421 Ref 45 A 709 

468 Dist 45 A 715 

-476 Ref 45 A 715 


179 


618 Ref 45 A 378 

26 A 67 Ref 50 C 181 

178 Dist 4 L 198 

238 {P C) Foil 4 L 116 

490 Ref 45 A 520; 21 A L J 

424 

514 Ref 21 A L J 825 

■ 608 Foil 47 B 783 

27 A 160 Ref 45 A 290 

203 Doubted 2 Pat- 319 (P C) 

271 Ref 27 C W N 496 

292 Foil 45 A 135 


29 A 95 (P C) Ref 4 L 272 

122 Diss 50 C 727 

184 Ref 45 A 59 

212 Foil 2 Pat 833 

213 Foil 4 Lah 408 

228 Foil 21 A L ] 83o 

282 Over 45 A 727 

354 Ref 21 A L J 777 (P C) 

385 (F B) Ref 19 N L R o4 

471 (475) Foil, 45 4 154 

519 Ref 45 A 59 

608 Foil 2 Pat 833 

730 Ref 45 A 586 

30 A 1 (P 0) Ref 45 A 339 2 Pat 

217 

41 Ref 4 L 66 

84 (P 0) Ref 18 L W 625 

93 Ref 18 L W 588 

134 Ref 45 A 361 

163 Ref 21 A L J 750 

169 Ref 27 C W N 420 

297 Diss 46 M 478 

351 Ref 21 A L J 820 

479 Ref 45 A 237 

31 A 44 Ref 45 A 154 
68 Ref 45 A 378 

82 (F B) Cons; 45 M L J 478 

18 L W 311 Ref 2 Pat 249 
45 A 96 

148 Ref 48 A 557 

176 Ref 45 A 577 

325 Dist 4 Lah 77 

- — 630 Ref 44 A 709 

546 Dist 45 A 741 

672 (P C) Ref 2 Pat 335 : 44 

M L J 299: Fol 45 M L J 675 

82 A 59 Foil 2 Pat 198 

71 Foil 45 A 458 

153 Foil 45 A 17 

206 Dis app 47 B 283 

448 Foil 4 L 258 

256 Diss 25 Bom L R 79 

287 Ref 44 M L J 299 

489 Diss 50 C 727 

647 {861) Ref 2 Pat 84 

638 Foil 4 L 142 

33 A 219 Ref 45 A 5031 
242 Dtss 45 A, 407 


544 Foil 45 A 353 
-553 Ref 45 A 336 
-585 Ref 45 A 72 
-735 Ref 45 A 319 
51 Dist 45 A 506 Over 21 A 
L J 465 

101 Foil 21 A L J 382 

151 Overruled 45 A 506 

287 Dist 19 N L R 165 

242 Diss from 21 A L ] 348 

340 (P C) Ref 27 C \V N 496 

391 Dist 45 A 741 

616 Ref 50 C 878 

773 Ref 45 A 529, 21 A L J 

455 

783 Ref 45 A 692 

34 A 1 Dist 45 A 290 

4 Ref 45 A 311 

, 8 Dist 45 A 1 

’ 36 Foil 47 B 451 : 21 A L J 

’ 393 

126 Ref 2 Pat 488 

129 Ref 2 Pat 217 

135 Foil 4 Lah 200 

i 234 (P C) Ref 19 N L R 147 

285 Ref 45 A 744 

296 Bef. 45 A 497 

319 Ref 45 A 642 

, 393 Foil 4 L 59 

. 482 Ref 19 N L R 23 

' 649 Kef 21 A L J 175 

: 592 Foil 21 A„L J 184 

i 

- 86 A 187 Overruled 45 A 506 

; 419 Foil 50 C 115 

I 459 Foil 45 A 335 

! 487 Dist 2 Pat 335 

, 506 Foil 45 A 130 

582 Foil 19 N L R 8 


36 A 46 N F 19 N L R 36 

69 Foil 21 A L J 326 

81 (P C) Ref 2 Pat 607 

126 Foil 45 A 164 

308 Ref 45 A 520 

350 (P C) Ref 2 Pat 739 

354 app. 27 (J W N 420 

382 Foil 45 A 363 

471 Ref 45 A 559 


, 37 A 41 Ref 21 A L J 300 

47 (P C) Ref 27 C W N 533 

I 49 (P C) Ref 27 C W N 437 

; 129 Ref 21 A L J”801 

232 Ref 46 A 410 . • 

! 232 Ret 21 A L Jj345 

I 252 Foil 18 L W 857 

' 267 Ref 45 -A 432 

1 326 Ref 27 CjW-N 755 

! 400 Foil 45 A 27 ; 25 Bom’L 

: R 203 

422 Foil 4 L 116 

- — 434 Foil SO C 610 

460 Ref 45 A 618 

; 529 Ref 45 A S3 

I - — 576 Diss 46 M 506 ■ 

592 Dist 44 M L J 3441 
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CASES.FOLLOWED, OVERRULED, ETC. 


38 A 117 Foil 47 B 707 

S60 Rei 45 A 237 

327 Kef 40 A 649 

4j 2 Ref 2 Pat 554 

4S7 Kef 44 M L J 130 

570 Ref 21 A L 1 503 

590 Dut 45 A 729 

89 A 8 Ref 45 A 606 

Ii4 Kei 4 Lali 354 

127 Foil 45 M L j 389 

152 Expl 18 L W 837 

191 Foil 45 A 535 

225 Uist 45 A 649 

418 Dist 45 V 5 j0 

437 (P C) Kef 45 A 90 , 46 M 

64 , 45 A 577 appl 2 Pat 724 
Foil 19 N L R 81 

463 D>ss 21 A L J 430 

651 Di3t45 A 437 

696 Kef 4 L 249 

40 A 7 N Foil 19 N L R 178 

93 Ref 45 A 537. 

187 Foil 47 B 622 Ref 45 A 

388 

203 Ref 21 A L J 526 

213 N Foil 45 A 364 

420 Kef 45 A 541 

487 (P C) Ret 2 Pat 554 , 45 

A 277 

579 Foil 19 M L R 8 

593 appl 18 L W 491 

612 Ret 45 A 425 


41 A 1 Ref 45 A 107 

28 Ecf 45 A 567 

47 Foil 19 N L R 116 

• 72 1781 Ret 45 M L J 770 

286 Kef 19 N L K 81 

4.56 Foil 45 A 149 

473 Dist 45 A 630 

571 fP C) toll 2 Pat 285 

681 Overruled 45 A 27 Ref 

2 Pat 488 

42 A 83 Foil 45 A S67 

152 Ref 45 A 729 

168 Ref 45 A 649 

269 Dibt 45 A 561 

390 Foil 27 C W N 806 

437 Ret 45 A 581 

402 Dist 45 A 186 Kef 45 M 

L J 389 

48 A 20 Ref 45 A 443 

86 Kef 45 A 445 

60 Dist 45 A 369 Diss 4 Lab 

77 Foil 45 A 99 

127 Ref 2 P 84 j 

228 (P Cl Ref 2 Pat 685 I 

834 Ref 45 A 425 

416 Ref 45 A 682 

463 Ret 4 Lab 336 

469 Disc 45 A 149 

664 Ref 45 A 218 Foil 19 N 

L K 165 

596 Foil 45 A 27 

606 Foil 21 A L J 457 

671 Foil 45 A 27 : 25 Bom L 

R203 


44 A 5 Foil 45 A 157 

83 Foil 45 A 487 

121 (PC) Foil 4 L32 (P C) 

176 Hist 1 Ret 656 

‘ 266 Ref 45 A 369, 21 A L J 

! 228 (F B) 

1 362 (F B) Foil 4 L 272 

, 368 (P C) Kef 45 A 90 

j 393 Foil 45 A 434 Rei 45 A 49 

i 492 Dist I Rei 656 

, — 503 iP Cl Ref 4 Lab 336 
I 619 Foil 45 A 623 

146 A 72 Ref 45 A 581 

130 Foil 45 A 7i7 

179 {P Cj Dist 50 C 929 

— 3o0 Kef 45 A 633 

380 Dist 45 A 534 Ref 45 A 

' 575 

530 Ref 45 A 575 

ALLAHABAD LAW JOCENAL 

I A L J 318 Rei 46 M 792 

4 A L J 461 (P 0) Expl 21 A L 1 

554 

5 A L J 447 Foil 21 A L J 65 

7 A L J 743 Foil 45 A 263 

8 A L J 503 Ref 45 A 208 

9 A L J 170 Dist 45 A 474 
180 over 45 A 727 

10 A L J 421 Ref 45 A 456 

II A L J 606 Ref 45 A 388 
649 Foil 21 A L J 457 

12 A L J 367 Ref 45 A 567 

606 Ret 21 A L ] 207 

521 Kef 45 A 482 

844 Foil 2 pat 198 

1024 Foil 4 L 224 

14 A L J 85 Ref 31 A L J 211 
281 Ref 45 A 467; 21 A L j 

524 

494 Foil 21 A L J 830 

1146 appl 45 A 268 

15 A L J 13 Ref 45 A 557 

147 Ref 21 A L J 485 

517 Ref 21 A L J 211 

16 A L 7 879 Ref 45 A 459 : 490 ; 

559 

17 A L J 32 Ret 21 A L J 803 
629 Ref 2 Pat 75 

18 A L 7 40 Overruled 45 A 586 
220 Dist 21 A L J 518 

381 Ref 31 A L J 211 

— 476 Overruled 45 A 27 
691 Ref 21 A L J 818 

19 A L J 227 Ref 21 A L J 650 
426 Ref 21 A L J 765 


20 A I J 218 Foil 21 A L J 318 

D St 45 A 671 

233 Foil 21 A L J 323 

315 Dist 21 A LJ 669 

346 toil 45 A 27 

9o0 Kef 21 A L J 623 

973 Dist 45 A 534 

21 A L J 209 Ref 21 A L J 637 
220 Dist 21 A L J 448 Foil 

21 A L J 515 
513 Dist 45 A 749 

I L E BOMBAY SEEIES. 

1 B 554 Foil 50 C 604 

177 Per Westropp C J Diss 47 

B 707 


3 B 241 Common 25 Bom L R 
195 

5 B 48 Ref 45 A 245 
306 Dist 2 Pat 296 

6 B 42 Ref 45 A 107 

298 Cons 47 B 529 

371 Kef 19 N L R 79 

402 Kef 18 L W 7-i3 

416 Foil 47 B 665 

7 B 418 Ref 19 N L R 79 

I 438 Ref 46 B 55 

8 E 241 Foil 47 B 231 

9 B 198 IF B) Dist 47 B 798 

11 B 216 Appl 47 B 535 

372 Ref 4 L 69 

691 Kef 50 C 181 ; 27 C W 

N 437 (P C) 


12 B 26 Kef 47 B 402 
607 N F 45 M L J 471 


13 B 25 Ref 45 A 515 

84 Rei 27 C W N 449 

83 Foil 47 B 96 

449 F B Foil 25 Bom L R 

450 

14 B 441 Ref 45 A 250 

15 Bom 664 Appr 2 Pat 134 

657 Rei 47 B 370 

692 Ref 19 N L R 64 


16 B 338 Foil 69 I 4 

— 468 Foil 18 L W 868 

661 Ref 45 A 226 Dist SO C 

985 

17 B 6 Foil 4 L 143 

299 Foil 44 M L J 263 

341 (PC) Ref 2 Pat 65 

425 Dist 4 L 77 

624 Rei 47 B 667 

662 Foil 45 M L J 471 

748 Ref 4 L 38 



CASES FOLLOWED, OVERRULED, ETC. 
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18 B 97 Cons 46 M 253 - 44 M L 
J 84 

- — 611 Overruled 47 B 774, N F 


31 B 405 Diss 45 A 396 Ref 45 M 
L J 161 

560 Ref 45 A 13 


44 B 544 Ref 25 Bom L R 328 
— 673 Ref 45 A 554 
934 N F 46 M 525 


4 Lah 252 

737 Foil 25 Bom L R 451 

19 B 212 Rel 50 C 813 

20 B 109 Ref 2 Pat 538 

549 Ref 19 N L R 64 

666 Foil 18 L W 256 

767 Foil 25 Bom L R 7 

21 B 201 (F B) Dist 46 M 949 

18 Ij W 485 

— 279 Rei 44 31 L J 1 ; 39 

22 B 199 Foil 2 Pat 469 
245 Ref 45 A 581 

558 (F B) i*oli 2 Pat 469 

23 B 221 Ref 45 A 166 ; 

592 Diss 47 B 693 

783 Foil Bom L R 446 j 

24 B 45 Dist 18 L W 237 

170 DiiC 2 1 at 391 

423 Kef 45 A 642 

25 B 263 Ref 44 M L J 56 

837 fP C) Ref 2 Pat 335 : 21 

A L J 754 Rel 45 M L J 413 

18 L W 233 Hist 18 L W B77 
353 Foil 50 C 141 

417 Dist 19 N L R 1'9 

606 Foil 25 Bom L R 1307 , 

19 N L R 13 1 Ref 25 Bom L 
R 1137 


26 B 150 (F B) Ref 4 Lah 360 
163 Ref 47 B 402 

298 Ref 2 Pat 554 

643 Di'>c27 CW N -587 

651 Foil 25 Bom L R 443 

562 Foil 27 C W N 806 

27 B 23 Ref 45 A 273 Appr 21 A 

LJ 39 

84 Ref 4 L 69 

287 Ref 2 Pat 554 


32 B 32 Dist 47 B 696 
348 D'ss 4 L9i 

386 Ref 27 C W N 1029 

33 B 307 Dist 4 Pat 198 
644 Rof 50 C 878 

34 B 72 Comm 47 B 637 Rel 45 
M L ] 44 

165 Ref 2 Pat 217 

237 Rel 45 A 115 

408 Appr 2 Pat 731 

546 Foil 25 Bom L R 147 

638 Foil 47 B 523 

35 B 35 Ref 19 N L R 116 
169 Dist 2 Pat 469 

196 Cons 27 C tV N 666 

263 Foil 46 M 162 

452 N F 2 Pat 249 Dist 25 


45 B 105 Ref 45 A 613 

300 Foil 12 N L R 50 

604 Re! 45 A 501 

672 Uiss 18 C W 478 

819 Ret 47 B 778 

910 Rel 45 M L J 157 

1170 Foil 47 B622 

1201 Foil 21 A L J 438 2 Pat 

441, 19 N L R56 
i 1287 Foil 46 M 706 

1 46 B 184 Foil 1 R 656 

1 292 Kef 45 C 3o9 (F. B) 

441 Diss 18 L W 178 

541 Bet 47 B 49 

— 635 Foil 19 N L R 172 

687 Bef 47 B 4 

722 Foil 25 Bom L R 1027 

47 B 191 Ref 45 A 478 ; 492 


Bom L R 494 

36 B 156 N F 2 Pat 207 

214 Ref 45 A 682 

268 Diss 19 N L R 116 

373 (F B) Dist 27 C W N 259 

879 Ret 47 B 389 

— 446 Dist 25 Bom L R 375 
628 Kef 46 M 631 

37 B 264 Cons 47 B 263 
387 Appl 2 Pat 800 

88 B 344 Foil 27 C W N 955 


BOM HIGH COTJET EEPOSTS 

5 B H C E 145 A C Foil 50 C 604 

6 B H C E (A C J) 29 Rel 27 C 

W N 542 

8 B H C E (ACJ) 142: Dist 4 L 284. 

45 M L J 497 : 25 Bern L R 
1249 

9 B p C E 99 Ref 50 C 266 
898 Ref 1 R 661 


39 B 339 (F B) Appr 27 C W N lo B H C E 381 Ref 47 B 402 

989 

441 (P Cl Ref 45 A 59 12 B H C E 229 Ref 47 B 402 


40 B 239 Expl 47 B 451 

289 tP C) Foil 4 Lah 327 

309 Expl 27 C W N 1021 (P 

C) 44 M L J 465 

351 Ret 45 A 376 

609 Ref 44 M L J 1 

429 Dist 47 B 542 

41 B 466 Ref 45 A 21 

181 Foil 47 B 270 

488 Ref 47 B 193 


BOMBAY LAW BEPOEtEE 
2 Bom L R 545 N F 44 M L J 53 

545 N F 44 M L J 53 

4 Bom. L E 267 Foil 25 Bom 

L R 443 

5 Bom L E 454 Foil 27 C W N 472 
464 Diss 50 C 347 

6 Bom L E 517 Foil 45 A 223 


28 B 244 Foil 25 Bom L R 516 
466 Dist and Doub.ed 25 

Bom L R 1027 

29 B 35 Dist SO C 813 

161 Foil 25 Bom L R 1240 

2o9 Foil 50 C 347 , 45 A 554 

30 B 27 Foil 4 L 152 

66 Foil 4 L195 

168 Ref 2 Pat 874 

31 B 16 Ref 25 Bom L R 328 
50 Ref 47 B 77S 

73 Dist 2 Pat 198 

308 N F 19 N L R 151 

381 (P L) Ref 2 Pat 676, 21 A 

L ] 554 


42 B 373 Foil 21 A L J 153 

411 Ref 45 A 369 

504 Ref 45 A 455 

43 Bom 334 Foil 47 B 693 

376 Dist 2 Pat 198 

886 Foil 2 Pat 442 

— 412 Foil 47 Bom 712 

507 Rel 18 L W 399 

569 Dist 27 C W N 259 

612 Rel 46 ,M 63 Ref 45 A 545 

.44 B 139 Foil 25 Bom L R 1014 

255 Ref 47 B 679 

405 Dist 47 B 138 

418 IF B> Ref 4 L 272 

488 (P. C.) Ref 45 A 339 (FB) 


7 Bom L E 84 Ref 2 Pat 874 

8 Bom L E 813 (P B) Ret 25 Bom 

L R 328 

9 Bom L E 401 Expl 25 Bom L R 

192 

888 Foil 27 C W N 793 

156 Dist 25 Bom L R 488 

1181 Dist 25 Bom L R 395 

12 Bom L E 639 Foil 25 Bom L 
R 147 

852 Foil 1 R661 

226 Ref 27 C W N 578 

232 Ret 4 L 38 

226 Foil SO C 632 



.6 CASES FOLLOWED, OVERRULED, ETC. 


14 Bom I S 634 Dist 25 Bom L 
R 375 

— ^-893 Ref 19 N L R 176 
741 Ref 27 C W X955 

16 Bom I E 234 Foil 47 B 370 

17 Bom 1 E 1 Dist 25 Bom L R 

268 

1 Dist 47 B 535 

18 Bom I. E 258 Dist 25 Bom L 

R 274 


20 Bom L E 773 Foil 25 Bom L 

R203 

629 Diss 25 Bom L R 286 

21 Bom L S 329 Foil 25 Bom L 

R 408 

56 Foil 25 Bom L R 211 


22 Bom L E 919 Foil 25 Bom L 

R 153 

762 Ref 25 Bom L R 252 

780 Ref 25 Bom L R 328 

1048 Cons 25 Bom L R 437 

997 N F 44 M L J 226 

23 Bom Ii E 506 Foil 25 Bom L 

R381 

533 Ref 47 B 4 

24 Bom L E 242 Foil 25 Bom L 

R 1027. 

449 Appl 21 A L J 413 , 


BEXG. LAW EEPOEIS 

3 Ben Ii E Appx 72 Ref 2 Pat 264 
136 Ref 50;C 919. 

6 Ben L E 320 Rel 27 C W N 449 

9 Ben I, E 198 Foil 47 B 707 

11 Beng I. R 168 Appl 46 M 136 
406 Foil 50 C 338 44 M L J 

6o2 

12 Beng 1 E 370 Appl 50 C 892 

13 Beng L E 91 Ref 1 Ref 661 

16 Beng I. E 167 N Foil 2 Pat 
331 


I. L. E. CFIiCETIA SEEIES. 
1C 184N F 18L W 363 

2 C 233 Ref 50 C 853 

3 C 30 Dist 45 M L J 657 {P C) 

21 AL I 726 Disap46M 
895 

198 (P Cl Foil 2 Pat 386 

824 (P C) Ref 2 Pat 607 

557 Ref 27 C W N 964 


4 C 96 (E B) Ref 2 Pat 183 

633 (P C) Fol: 50 C 356 Dist 

2 Pat no 

885 Foil 46 M 9i9 . 45 M L J 

399 

894 Ref 2 Pat S39 

5 C 148 Ref 45 A 577 

212 Ref 2 Pat 839 

445 Ref 50 C 181 

584 (F B) Ref 27 C W N 

259, 623 

595 Foil 47 B 783 

720 Foil 19 N L R 75 

875 Foil 4 L 224 

6 C 22 Foil 4 L 185 

209 Ref 27 C W N 964 

317 Ref 19 N L R IS 

394 Fall 50 C 356 

579 Cons 46 M 253 ; Foil 44 

M L J 84 

687 Ref 2 Pat 554 

764 (P C) Ref 45 A 255 

815 Ref 44 M L J 249 

7 C 132, 135 Ref 21 A L J 569 
499 Diss 50 C 993 

8 C. 12 Foil 4 L 106 
82 Poll 2 Pat 391 

51 (P C) Appl 2 Pat 759 

89 Appr 2 Pat 249 

138 Ret 2 Pat 554 

420 Ref 18 L W 109 

687 Ref 2 I’at 328 


9 C 127 Foil 16 M 949 45 M L J 

399 

426 Kef 45 A 81 

698 Ref 44 M L J 638 

791 Foil 27 C W 14 442 

10 C 18 Foil 19 N L R 183 

315 Foil 25 Bom L R 313 

549 Appr 2 Pat 249 

1087 Foil 2 Pat 771 

1102 (F B) Ref 2 Pat 607 

11 G 227 Appr 2 Pat 249 
298 Expl 50 C 919 

463 (PC) Foil 4 Lah 357 Dist 

2 Pat 230 , SO C 727 

18 C 21 Ref 19 N L R 81 

104 Ref 21 A L J 118 (P C) 

189 Ref 4 Lah 390 

14 C 276 Foil 46 M 721 

446 Ref 45 A 115 

679 Diss 45 A 317 


16 C 162 Foil 46 M 949 , 45 M L 
J 399 

319 N Foil iS A 472 

368 Ref 2 Pat 839 

471 (P C) Ref 2 Pat 685 

-602 Foil 27 C W N 893 

533 2 Pat 335 

608 (E B) Dist 27 C W N 552 

717 Ref 45 A 577 


16 C 186 Ref 2 Pat 839 
189 Ref 50 C 181 

855 Foil 19 N L R 151 

580 Ref 27 C 1)9 N 259 

619 Foil 19 N L R 164 

642 Appr 45 M L J 219 (P C) 

50 C 680 

744 Ref 2 Pat 909 

17 C 3 Ref 50 C 292 

59 Foil 50 C 277 

137 (P C) Ref 50 C 49 

887 Ref 27 C W N 883 

466 Foil 2 Pat 414 

498 Ref 45 A 682 

— 543 Hef 45 A 290 

690 {P C) Rel 50 C 822 

631 (E B) Ref 2 Pat 787 Fol. 

50 C 743 Diss. 18 L W 739 
Diss 2 Pat 329 

695 Ref 2 Pat 183 

699 Foil 18 L W 747 

769 Foil 45 A 316 

911 Ref 45 A 715 

18 C 86 Diss 4 L 143 

164 (P C) Ref 2 Pat 175 

188 Foil 2 Pat 207 

311 Ref 2 Pat 488 

I 616 Ref 2 Pat 328 

19 C 123 Ref 45 A 378 

139 (F B) Foil 2 Pat 796 

487 Foil 18 L W 256 

683 Ref 45 A 369 . 18 L W 

, 311 

20 C 79 (P C) Appeal 46 M 136 

' 116 Ref 45 A 682 

i — 241 Ref 44 M L J 363 

j 388 Foil 19 N L R 151 

; t 409 Appl 50 C 727 

i 579 Foil 50 C 957 

: 708 (F B) Ref 2 Pat 913 

j 906 Ref 2 Pat 391 

i 21 C 23 N F 2 Pat 249 

66 (P C) Ref 2 Pat 336 Foil 

2 Pat 207 

142 Dist 2 Pat 890 

233 (F B) Foil 2 Pat 18 

249 Foil 19 N L R 179 

612 Foil 25 ; 130 L R 893. 

22 C 156 Ref 2 Pat 685 

445 Ref 45 A 729 

645 Foil 4 Lah 409 

589 Foil SO C 727 

921 Ref 2 Pat 909 

23 C 201 Foil 18 L W 256 
— 217 N Foil 2 Pat 809 

493 DiSt 50 C 985 

563 Ref 27 C W N 199 

645 Ref 27 C W N 685 

723 Ref 50 C 903 

24 G 152 Ref 27 C W N 740 

281 Ref 27 C W N 893 

— -355 Foil 27 C W N 280, 

455 Ref 27 C W N 883 



CASES FOLLOWED, OVERRULED. ETC. 
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24 (I 584 Boll 50 C 992 

672 Diss 4 L 93 

729 Foil 18 L W 311 

831 Foil 19 N L R 178 

834 Ref 2 Pat 391 

25 C 97 Ref 27 C W N SOI 

146 Ref 27 C W N 883 

194 Foil 46 M 783 

298 Ref 27 C W N 1025 

425 Foil 27 OWN 459 

603 (F B) Ref 4 L 259 

824 (PC) DistSOClOl 

26 C 250 Rel 44 M L J 122 
315 Ref 27 C W N 502 

560 Rel 44 M L J 67 

574 Ref 2 Pat 595 

679 Dist 50 C 23 

617 Dist 27 C W N 936 

946 Foil 27 C W N 280 

27 C 11 Foil 18 L W 49 

131 Foil 46 M 723 

417 (F B) Ref 2 P.it 183 

452 Ref 45 A 135 Foil 4 

Lah 130 

484 Ref 27 C W N 883 

570 Ref 27 C W N 969 

705 Dist 4 Lah 440 

709 N F 2 Pat 249 

786 Ref 2 Pat 94 

28 C 37 Foil 46 M 792 

122 Dist 2 Pat 759 

256 Ref 4 L2S9 

476 (P C) Dist 2 Pat 833 

29 C 128 Ref 45 M I, J 406 

343 (P C) Ref SO C 371 

363 Ref 60 C 356 

396 Ref 2 Pat 335 Dist 2 Pat 

833 

654 Foil 46 M 436 

749 (P C) Dist 4 L 468 

871 Foil 19 N L R 178 

30 C 281 Foil 50 C 356 
283 Dist 4 Lah 360 

291 (P C) Foil 2 Pat 839 R , 

50 C 827. ; 38 C L J 47 

339 Dist SO C 79 

463 Ref 27 C W N 542 

619 Foil 44 M L J 1 

687 Foil 46 M 949 , 45 M L J 

399 

725 (P C) Foil 4 L 350, 21 A 

. L J 582 

738 (P C) Foil 4 Lah 360 

789 Ref 21 A L J 263 

794 Foil 25 Bom L R 839 

910 F B Dist 4 Lah 360 

1021 (P C) Ref 2 Pat 296 F 2 

Pat 335 

1030 Ref 60 C 181 

1060 Ref 46 A 649 

31 C 83 Dist 27 C W N 893 

150 Foil 26 Bom L R 13 

424 Foil 19 N L R 183 

975 Foil 25 Bom L R 839 

979 Foil 4 L 224 


31 C 993 F B Ref 4 L 16 Diss 47 

B716 

1001 Ref 27 C W N 883 

loll appr 2 Pat 249 

32 C 180 Ref 45 A 135 

296 (PC) Ref SO C 978. 4 Lah 

249 , 2 Pat 335 

483 Ref 27 C W N 755 

527 Ref 45 A 410 

734 Dist 2 Pat 198 

749 Ex?l 2 Pat 771 

759 N Foil 46 M 715 

816 Disc 25 Bom L R 777 

33 G 68 (F B) Ref 4 L 66 

789 808 B'oll 4 Lah 295 Ret 

21 A L J 105 

812 Ref 19 N L R 79 

880 Ref 27 C W N 387 

1010 Ret 2 Pat 183 

1353 Ref 45 A 226 

34 C 1 (F B) Ref 2 Pat 94 
51 Ref 21 A L J 569 

329 (P C) Ref 45 A 339 (F B) 

Foil 2 Pat 125; 171 R 2 Pat 
217 

551 F B Dist 4 L 59 

i 787 Foil 2 Pat 207 

’ 853 Ref 45 A 115 


36 C 141 Dist 50 C 131 

185 Foil 69 I C 7 

194 Dist 4 L 46 

437 Re£21 AL)654 

420 Ref 69 I C 7 

637 Ref 45 A 680 

641 Ref 27 C W N 472 

1039 Ref 2 Pat 607 

36 C 193 Pat 206 Ref 44 M L J 
367 

345 Foil 47 B 719 

368 Dist 2 Pat 595 

568 N Foil 4 Lah 462 

629 Ref 45 M L J 406 

643 Ret 50 C 423 


37 C 1 Ref 45 A 297 

30 {F B) Dist 27 C W N 936 

F 27 C W N 740 : 2 Pat 92 

103 Foil 47 B 451 

221 Ref 50 C 135 

340 Foil 18 L W 113 

868 Ref 26 C W N 387 

642 {F B) Foil 4 L 59 

709 Foil SOC 749 

808 Foil 19 N L R 186 

839 Ref 47 B 231 


38 C 1 Dist 2 Pat 890 

117 Ref 59 C 763 

309 Kef 27 C W N 528 

425 Ref 27 C W N 883 

468 (P C) Ref 27 C W N 199 

526 (P C) Dist 46 M 752 

622 Ref 27 C W N 587 

639 Ref 27 C W N 542 

789 Cons 27 C W N 857 

overruled 3 A C L J 77 


39 C 33, 38 Ref 44 M L J 91 

167 Ref 21 A L J 854 

232 Foil 45 M L J 389 

395 Rel 4 6 .M 792 

439 Kef 27 C W N 964 

527 Ref 2 Pat 435 

704 Kef 27 C W N 972 2 

Pat 919 

789 Re! 45 A 374 

896 Ref 2 Pat 59S 

862 Foil 4 L 93 

1029 Foil 47 B 18 

1050 Ref 45 A 553 


40 C 1 (P C) app! 46 M 136 

21 (P C) Dist 18 D W 392 

56 Dist 38 C L J 142 

76 Dist 2 Pat 538 

113 Ref SO C 639 

173 appr 2 Pat 38 , 27 C W 

N925 

219 Ref 27 C W N 666 

318 Ref 21 ALJ820 

360 Ref 4 Lah 360 

428 Dist 50 C 626 ; 27 CW N 

987 

624 Rel 45 A 545 

680 F'oU 1 R 691 

721 (F B) Ref 2 Pat 607 

738 Foil 1 R657 

966 (P C) Rel 46 M 817 

41 C 1 Ref 45 A 148 Dist 19 N L 
R 119 N F 2 Pat 372 

271 Foil 46 M 192 

394 Ref £0 C 23 

590 (P C) Expl 2 Pat 207 

683 (P C) Ret 2 Pat 839 

72$ Rel 44 M L J 67 

749 Foil 45 A 335 

956 Ref 45 A 618 

972 (P C) Boll 46 M 436 

990 Ref21 ALJ48S 

1072 Foil 50 C 41 


42 C 805 Ref 27 C W N 964 
489 (P C) Ref 2 Pat 18 

612 Ref 50 C 159 Foil 2 Pat 

708 

801 (P C) Foil 46 M 920 Ref 

27 C W N 897 

43 C 332 Ref 38 C L J 372 
— 632 Foil 19 N L R 114 

650 Foil 38 C L J 142 

707 Ref 50 C 292 

790 Ref SOC 181 

896 (P 0) Foil 50 C 338 

1031 (P C) Appl46 M 319 

44 C 76 Ref 2 Pat 379 
162 Ref 60 C 718 

845 Foil 27 C W N 263 

— 379 (P C) Foil 46 M 192 

388 Ref 19 N L R 67 

524 Ref 21 A L J 683 

695 Foil 21 A L J 621 

759 Ref 60 C 263 

45 C 94 Bef 46 A 432 
188 Ref 27 C W N 783 
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CASES FOLLOWED, OVERRULED, ETC. 


45 C 820 (PC) Foil 4 L 239 

502 Dist 1 Rsl 66l 

590 Kef 2 Pat o54 

660 Dist 44 M L, J 87 

691 llist 2 Pat 890 

708 Foil W C 718 

748 Kef 2 Pat 52 

866 Dist 50 C 208 

878 (P CjFol! 4 Lah 467 

930 Diit 27 C W N 936 Foil 

2 Pat 92 


. 6 C L 3 149 Ret 2 Pat 839 

' 158 Foil 44 M L J IS4 

! 216 Ref 27 C W N 1040 

j 749 Ref 2 Pat 249 

i 8 C I. J 542 Ref 27 C W N 669 
! 557 Ref 69 I C 7 

j 9 C I. J 429 Ref 19 N L R 64 

I 464 Ref 27 C W N 280 

475 Ref 27 C W N 1037 


46 C 362 (P C) Ref 2 Pal 685 

6a 1 Ref 45 A 548 

670 (P C) Dist 46 M 40 

683 Ref 27 C W N 964 

867 N F 46 M 723 

962 Foil 43 A 554 R 30 C 347 

47 C 29 Ref 27 C W 24 666 

175 (P C) Foil 2 I’at 607 

466 Kef 45 A biO 

485 (P C) Foil 27 C W N 897 

466 Ref 21 A L J 5-18 ; 796 

488 (P 0) Foil 19 N L R 186 

500 U.st 45 A 443 

524 Ret 27 C W N 312 ; 50 

C 202 Dist 40 iM 123 

556 Ret 44 M L J 359 

662 Ret 2 Pat 435 

907 Disc 5o C 419 

9ol Kef 27 C W N 933 

1104 N F 45 M L J 153 

48 C 69 Ret 27 C W N 466 
100 Kef 45 A 610 

138 (F B) Kef 2 Pat 335 

lo7 Foil 50 C 626 : 27 CW N 

987 Dist : 2 Pat 739 

341 Kei 46 M 65 

509 (P C) Foil 46 M 436 

534 Ref 50 C 423 

605 (F B) Re! 2 Pat 898 

916 Dist 45 A 443 

1105 Diss 2 Pat T08 


10 C L J 27 Ref 27 C W N 496 

91 Foil 2 Pat 538 

470 Ref 19 N L R 64 

503 Ref 2 Pat 554 

lie L J 2 Ref 20 C 293 

148 Foil 2 Pat 18 

366 Appr 2 Pat 249 

513 Foil 44 M L J 437 

461 Foil 2 Pat 771 

12 C L J 25 N F 46 M 104 45 M 
L J 43 

591 Foil 27 C WN 521 

107 N F 2 pat 92 

336 Rel 27 C \V N 449 

434 Foil 44 M L J 77 

605 9011 45 M L J 639 

626 Ref 18 L W 823 


13 C L J 132 Foil 38 C L J 142 
293 Poll 2 Pat 839 

404 Dist 27 C W N 189 

— 467 Foil 44 M L J 247 Dist 
44 M L J 344 
———487 Ref 2 7 C W j\ 7a5 

14 C I, J 47 Fo'l 2 Pat 198 

113 Ref IS L W 823 

113 Foil 45 M L J 639 

168 App 38 C L J 229 

188 Kel 2 Pat 555 


49 C 495 Foil 45 M L J 825 

618 R 27 C W N 037 

661 R 27 C W N 740 

682 R 45 A 656 

845 (P C) Kef 4 L 272 

60 C 1 Coas 27 C W N 666 
223 Dist 50 C 985 

CAICTJTIA lAW JOFENAL. 
1 C I. J 315 Ref 2 Pat 328 

20 LI 125 Ref 69 I C7 

144 kef 2 Pat 217 

186 (P. C) Rel 2 Pat 18 

— 241 (P B) Ref 2 Pat 335 

30 L 1288 Expl38 C L J 137 

475 Foil 46 M 90 

683 Dist 4 Lah 440 

4 C L J 228 Foil SO C 604 
323 Ref 2 Pat 654 

5 C L I 3« Ref 27 C W N 501 


1 15 C I J 3 Dist 2 Pat 296 

i 40 Ref 27 C W N 1007 

I 220 Ref 27 C W N 964 

i 332 Kef 27 C W N 1C29 

1 335 Ref 18 L W 809 

i 376 Ref 45 A 445 

I 446 Dtst 2 Pat 296 Dist 2 

1 Pat 335 

660 Foil 27CWN 769 

690 Foil 27 C W N 769 

16 C L J 67 Ref 50 C 79 

77 Ref 44 M L J ’67 

133 Foil 44 M L J 279 

182 Expl 50 C 457 

197 Foil 2 Pat 198 

318 Re« 2 Pat 296 

— -322 Fol 38 C L J 121 
385 Appr 2 Pat 175 

1 17 C L J 66 Ref 44 M L J 279 
i 648 Ref 4 L 143 

i 18 C L J 18 Ref 2 Pat 296 

131 Foil 2 Pat 110 

538 Diss 18 L W 739 


19 C L I 87 Dist 46 M 949 
310 Kef 27 C W N 883 

20 C L J 445 Foil 27 C W N 769 
469 Dibt 2 Pat 296 

518 Ref 27 C W N 387 

901 Ref 2 Pat 469 

21 C L J 157 Appr 27 C W N 269 

(P C) 

22 C L J 129 Ref 69 I C 7 

833 Ref 38 C L J 111 

416 Foil 2 Pat 198 

23 C L J 561 Fol 2 Pat 198 

24 C L J 371 Ref 27 C W N 521 
79 Dtst 50 I C 626 , 27 C W 

N987 

! 25 C L J 339 Dist 2 Pat 777 


27 C L J 398 Foil 2 Pat 328 

28 0 L J 254 Dist 50 C 626 

j 306 (P B) Ref 2 Pat 607 

j 30 C 1 1136 N F 2 Pat 249 

261 Ref 27 C W N 1040 

i 515 Fol 2 Pat 724 


31 C L I 52 Expl 50 C 898 
75 Ref 27 C W N 159 

33 C 1 1 232 Ref 2 Pat 874 

244 Foli 2 Pat 906 

437 Kef 27 C W N 159 

34 C L J 76 Ref 27 C W N 189 
79 Dist 50 C 146 

293 Foil 2 Pat 7 Dtss 2 Pat 

335 

302 Foil 2 Pat 296 

529 Ret 21 Pat 554 

663 Appr 2 Pat 607 

35 C L J 182 Ref 69 I C 7 
473 Ref 2 Pat 52 


36 C L J 205 F 1 4 Lah 354 

336 Ref 27C W N 7-i0 

478 Con 27 C W N 635 


38 C L I 369 Dist 38 C L J 372. 

CALCUTTA LAW SEPOBTS. 

2 C L B 5 Ref 27 C W N 166 

141 Ret 2 Pat 110 

583 Ref 44 M L J 62 


6 C L B 368 Foil 2 Pat SOS 
481 Ref 27 C W N 340 


9 C L E 305 Ref 2 Pat 839 

10 G L B 553 Ref 45 A 226 



CASES FOLLOWED, OVERRULED, ETC, 
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CAICTJTTA WEBKIT NOIES 

1 C W N 143 Ref 27 C W N 8b3 

277 Ref 27 C W N 340 

4S8 Appr 2 Pat 890 

493 Foil 2 Pat 391 

658 Ref 2 Pat 250 

2 C W S 691 Diss 27 C W N 587 

3 C W N 346 Fol 4 L 224 

4 C W N 346 Ref 45 A 58 

5 C W N 110 Ref 18 L W 809 
134 Ret 2 Pat 379 

168 Diht 27 C W N 285 

497 Ref appr 2 Pat 390 

869 Kef 27 C W N 359 

(S ») 48 Dist 27 C W N 315 

6 C W If 288 Dist 27 C W N 587 

794 Appr Ref 2 Pat 890 

846 Ujst 27 C W N 1042 

877 Dis 2 Pat 720 


7 C W N 607 Foil 27 C W N 280 
384 Ref 27 C W N 263 


8 C W N 366 Ref 38 C L J 183 


9 C W N 34 Ref 2 Pat 183 

256 Diss SO C 694 

334 Dist 38 C L J 372 Foil 38 

C L J 369 

670 Appr 2 Pat 890 

695 Ref 19 N L R 79 


10 C W N 322 Ref 4 Lah 1 

787 Ref. 2 Pat 183 

846 Foil 4 L 224. 

991 Ret 27 C W N 809 


11 C W N 271 Ref 2 Pat 94 

705 Foil 2 Pat 198 

1026 Foil 27 C W N 521 


12 C W N 323 Ref 27 C W N 684 

478 Apa 45 M L J 219 (P C) 

50 C 680. 


13 C W IT 21 Ref 45 A 577 

138 Appr 2 Pat 414 

226 Foil 45 M L J 825 

694 N Fall 2 Pat 249 

818 Dist 2 Pat 926 

819 Dist 50 C 258 

851 Foil 27 C W N 806 

!• 31 Ref 27 C W N 501 

1180 Appr 2 Pat 595 


14 C W E 106 Ref 2 Pat 217 

114 Dist 2 Pat 769 

346 Foil 60 C 727 

552 Dist 2 Pat 925 

481 Ref 2 Pat 809. 

1053 Ref 2 Pat 874 

B 


15 C W N 54 Appl 18 L W 280 
163 Rei 50C 23 

191, 12 C L J 642 Dist ; 27 C 

W N 521 Ret 50 C 737 

280 Rel 50 C 763 

677 Dist 18 L W 346 

685 Foil 19 N L R 8 

820 Ref 27 C W N 765 

882 Ret 50 C 293 

925 Appl 18 L W 280 

953 Kef 27 C W N 964 

1000 Ref 44 M L J 437 

16 C W N 89 Ref 45 A 7 

145 Diss 50 C 993 

838 Foil 2 Pat 391 

16 C W N 725 Espl 38 C L J 121 i 
j — 849 Ref 27 C W N 624 

i 1031 Ref 18 L W 809 

17 C W N 5 Ref 27 C W N 989 

280 Ref 21 A L ] 777 (P C) 

500 Ref 45 A 245 

554 Ref 27 C W N 387 

557 Cons 27 C VV N 685 

631 Appr 2 Pat 731 

838 Ref 27 C W N 521 

18 C W N 327 Dist 2 Pat 890 
466 Ret 2 Pat 192 

473 Ref 27 C W N 496 

896 Dist 2 Fat 814 


19 C W H 537 Foil 2 Pat 7 

136 Ref 69 I C 7 ; 

165 Dist 27 t- W N 420 

287 Foil 2 Pat 712 

419 App 2 Pat 731 

587 Foil 2 Pat 7 i 

633 Ref 50 C 12 ' 

765 Foil 27 C W N 989 • 

1228 Dist 2 Pat 538 Foil ; 2 I 

Pat 749 I 

I 

20 C W N 19 Ref 2 Pat 469 I 

178 Foil 2 Pat 712 

365 Ref 50 C 12 i 

790 Dist 27 C W N 806 ' 

845 Foil 2 Pat 833 

1258 Rel 27 C W N b24 

' 21 0 W N 127 Ref 27 C W N 
, 196 

217 Foil 25 Bom L R 1309 

298 Foil 27 C W N 737 

497 Dist 27 C W N 739 

967 IP C) Ref 27 C W N 150 

(P C) : 46 M 64 


22 C W N 69 Diss 2 Pat 708 

289 Foil 27 C W N 521 

— 330 (P C) Ref 27 C W N 259. 
673 

444 Foil 27 C W N 263 

540 Ref 2 Pat 787 Dist 50 C 

743 

823 Dist 50 C 208 


, 23 C W H 118 Ref 2 Pat 551 

' 130 (P C) Foil 19 N L R 114 

; R 2 Pat 488 

1 233 Foil 19 N L R 114 Ref 2 

Pat 488 

j 704 Ret 27 C W N 933 

; 931 Dist 27 C W N 765 

i 1017 Appr 27 C W N 783 

I 24 C W N 105 Rel 45 A 277 

I 133 Foil 2 Pat 833 

! 737 Ref 50 C 277 

' 891 Espl 50 C 993 

25 C W N 102 Ref 27 C W N 259 
— 201 Ref 27 C W N 411 

859 Kef 2 Pal 554 

654 iP C) Ret 27 C W N 496 

906 N Foil 45 M L ) 826 F 

46 M 920 , 47 B 192 
1022 Dist 50 C 626 

26 C W N 16 Rel 27 C W N 740 
216 N Foil 46 M 83 

490 Ret 2 Pat 654 

506 Ref 27 0 W N 809 

880 Diss 2 Pat 708 

257 Foil 38 C D J 147 

27 C W N 28 Foil 50 C 408 

245 (P C) Ref 27 C W N 328 

497 Diss 27 C W N 933 

INDIAN CASES 

5 I C 583 N F 44 M L J 424 

6 I C 271 Foil 4 L 224 

722 Foil 18 L W 135 

942 Foil 2 Pat 92 

7 I C 388 Ref 21 A L J 421 

8 I C 367 Appr 2 Pat 391 
1044 Dist 4 L 69 

9 I C 634 Ref 4 L 38 
651 Ref 60 C 79 

667 Overruled 45 A 506 {F B) 

667 Overruled 21 A L J 465 

10 I C 283 Ref 4t M L J 62 
880 Foil 2 Pat 534 

18 I C 873 Dist 4 Lah 409 
852 Ref 4 L 249 

14 1 C 168 Foil 46 M 525 

15 I C 328 Foil 46 M 489 

16 I 0 643 Foil 18 L W 49 
760 Ref 44 M L J 202 

17 I C 419 Ref 45 A 43 
637 Expl 18 L W 743 

18 I C 597 Ref 50 C 386 
715 Ref 4 L 244 

19 1 C 477 Ref 45 A 43 
643 Ref 44 M L I 202 
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CASES FOLLOWED, OVERRULED, ETC. 


20 I C 405 Dtst 4 L 158 

613 Kef 44 M L J 279 

810 Foil 4 Lah 297 

22 I C 303 (F B1 Oist 2 Pat 198 
720 Ref 2 Pat 890 

23 I C 523 Ref 44 M L J 202 

24 I C 209 Ref 27 C W N 159 
268 Foil 4 L 142 

28 I C 948 Ref 4 L 211 

27 I C 242 Ref 38 CL I 111 

447 Foil 4t M L J 279 

900 Cons 46 M "15 

28 1 G 895 Dist IS L W 345 

29 I C 449 Foil 44 M L I 100 

31 1 C 1 Dist 44 M L J 226 

35 I C 202 Ref 45 A 621 

36 1 C 128 Foil 2 Pat 833 

243 Ref 27 C W N 521 

771 Foil 18 L W 857 

39 I C 301 Ref 4 L 66 

40 I C 2 Foil 2 Pat 7 
621 appr 2 Pat 20’ 

41 1 C 167 Foil 18 L W 1 (F B) 

42 1 C 25a N F 2 Pat 207 

43 I C 3 Dist 27 C W N 765 
956 Ref 4 L 211 

44 1 C 161 N F 18 L W 363 

45 I C 192 Foil 4 Lah 409 
-732 Ref 27 C W N 521 

48 I C 309 Dist 4 L 142 
447 Ref 4 L 249 

49 C 187 R 45 M L J 56 

355 Ref 2 Pat 391 

627 Dist 2 Pat 890 

50 I C 215 Foil 4 L 200 
520 Ref 45 A 548 

61 I C 40 Ref 45 A 290 
799 Foil 2 Pat 391 

62 I C 79 Foil 2 Pat 92 

161 Dist 44 M L I 345 

188 Foil 18 L W 857 

■ 988 Foil 44 M L J 141 

761 Foil 18 L W 857 

68 1 0648 Ref 45 A 286 

677 Ref 2 Pat 8l9 

858 Ref 4 L 202 

64 1 C 872 Foil 2 Pat 92 
— 314 Dist 4^77 


65 I C 478 Ref 4 L 69 

739 Foil 4 L 127 

922 Dist 2 Pat fl4 


57 I C 34 Dist 4 Lah 364 
81 Ref 4 L 38 

58 I C 33 Ref 2 Pat 436 
299 Ref 2 Pat 539 

59 I C 671 Diss 2 Pat 7 

60 I C 137 Ref 45 A 545 
368 N F 8 L W 876 


' 61 1 C 822 Foil 4 L 176 
I 958 N F 2 Pat 879 

62 1 C 313 Dis ap 4 L 156 

590 Kef 3 Pat 94 

715 appi 45 M L J 135 

63 I C 215 Ref 4 f, 249 

284 Ref 4 L 249 

832 Foil 2 Pat 517 

844 Dis app 2 Pat 84 

949 Ref 27 C W N 521 


64 I C 125 Diss 47 B 785 

371 Ref 18 L W 818 

395 Ref 2 Pat 442 

649 Foil 4 L 282 

65 I C 856 Ref 2 Pat 94 

67 I C 856 Foil 4 L 151 

i 68 I C 226 Foil 45 A 154 
' 733 Ref 4 L 249 

I 69 I C 153 N F 4 L 130 

I 70 I C 138 Foil 4 Lah 423 

j 71 1 C 1 Ref 45 A 396 


lAHOBF SBBIES 

U lah 1 Dist 4 Lah 393 

22 Ref 4 Lah 215 

457 (F B) Ref 4 L 77 

2 lah 19 Foil 4 L 168 

27 App 4 L 7 

83 Foil 4 L 176 

183 Foil 2 Pat 441 

139 N F 45 A 631 

227 Ref 4 L 123 

243 Foil 4 Lah 297 


S Lah 1 Foil 4 L 52 

127 Ref 2 Pat 765 

200 (F B) Ref 4 Lah 346 

349 iF B) Foil 46 M 706 

389 Dist 4 L 259 


4 lah 111 Foil 4 L 282 ; 113. 

113 Foil 4 L 282 

376 Ref 4 L 383 


LAW ■WEEKLY. 

2 1 W 650 Foil 18 L 'W 169 
1184 Cons 18 L 137 418 

3 1 W 115 Dist 18 L 'W 418 
489 Foil 18 L 'W 876 

4 1 W 73 Foil 18 L W 32 
189 Foil 18 L IV 625 

5 1 W 290 Foil 18 L "W 32 
341 Rel 45 M L J 44 

6 1 W 536 Ref 18 L IV 1-32 

7 1 W 616 Dist and Doubted 18 

L W 868 

8 1 W 179 (P C) Foil 18 L -W 30. 

i 10 1 W 498 Per Spencer J Not F 
i 44MLJ513 

n 1 W 811 Foil 18 LIV 169 

12 L W 384 Rel 44 M L J 645 

13 1 W 15 Ref 45 M L J 478 

I 449 


1 14 L W 602 Dist 18 L W 345 

I 15 1 W 123 Diss 18 L W 577 

289Appll8LW280 

534 Cons 46 M 162 

664 Cons 46 M 162 


16 1 W 686 Foil 18 L W 237 

758 Foil 18 1 W 453 

827 Diss 44 M L J 161 

848 Foil 18 L fV 237 

171W21 Dist 18L’W71S 

187 Appl 18 L 'W 844 

382 Foil 18 L 'W 183 

422 Dist 18 LW237 

712 Ref 18 L 137 324 

I 

} 18 1 W 478 (F B) Foil 18 L W 
1 612 


1. 1. B. HABEAS SEBIES. 

1 M 174 Foil 2 Pat 469 
226 Rel 27 C W N 669 

3 M 96 Ref 2 Pat 819 
249 Dist 19 N L R 165 

4 M 179 Rel 19 N L R 67 

318 Cons 27 C 'W N 684 

399 Dist 27 C W N 430 

6 M 71 Foil 46 M 568 

189 (E B) Appl 46 M 938 

44 M L J 100 

6 M 76 Cons 47 B 529 

203 Ref 44 M L J 328 

422 Ref 45 A 453 
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CASES FOLLOWED, OVERRU LED, ETC. 


7 M 89 Foil 19 N L R 75 

499 Ref SO C 293 

512 Ref 50 C 116 

9 M 399 Ref 19 N L R 79 

10 M 126 Ref 43 A 529 

11 M 28 (P C) Ref 44 M L J 1 ; 

27 C W N 542 

12 M 44 Foil 18 L W 625 
168 Ref 44 M L J 645 

13 M 447 (451) Foil 44 M L J 100 
490 N Foil 45 M L J 390 

14 M 491 Rel 45 M L J 258 

15 M 178 Ref SO C 919 

183 Ref 50 C 233 ; 293 

255 Ref 2 Pat 919 

281 Expl and Dist 46 M 598 

294 Foil 2 Pat 198 

389 Foil 2 Pat 391 

16 M 99 Foil 4 L 93 
361 Ref 50 C 116 


17 M 67 Foil 18 L W 739 

92 Foil 19 N L R 6 

108 Foil 4 L 142 

181 Rel 18 L W 620 

199 Foil 18 L W 247 

373 Ref 18 L W 589 


18 M 41 Ref 45 M L J 56 

236 Foil 45 M L J 156 

257 Foil 19 in'L R 170 


19 M 1 Expl and Dist 46 M 598 

263 Diss 18 L W 113 

349 Rel 2 Pat 379 

375 Dist 18 L W 809 

20M 35 Foil 19 N L R 64 

305 N F 45 M L J 389 

358 Ref 50 C 919 


21 M 10 Foil 46 M 301 

18 Ref 27 C W N 883 

167 Ref 45 A 608 


22 K 113 45 A 297 

133 Dist 4 L 440 

256 Ret 27 C W N 883 

522 Ref 45 M L J 1 


23 H 151 Ref 45 A 323 

227 fP C) Foil 44 M L J 680, 

46 M 583 

829 Ref 45 M L J 8 

490 Dist 2 Pat 198 

604 Eef 46 M L J 1 

571 Diss 46 M 489 


24 M 185 N F 2 Pat 249 

441 Foil 2 Pat 517 

449 Per Ba^yam Aiyangar,!. 


Appr 47 B 192 ; 47 B 383 
Foil 45 M L J 389 
513 Ref 45 A 115 

25 M 26 .4.ppr 50 C 737 Foil 4 

Lah 377 Ref 45 A 134; 
44 M L J 67 Dist 50 C 94 

634 Dist 27 C W N 947 

667 N Foil 18 L W 32 

678 Ref 2 .Pat 607 

26 M 76 Diss 44 M L J 258 

214 Ref 46 M 55 

249 Ref 45 A 250 

267 Foil 18 L W 209 

373 Ref 45 A 99 

428 Foil 19 N L R 165 

626 Foil 4 L 152 

638 Ref 44 M L J 645 

760 Expl 46 M 136 

27 M 13 Foil 25 Bom L R 429 
71 Diss 4 L 93 

143 (P C) appl 46 M 580 

238 Ref 4 L 56 

269 (F B) Foil 18 L W 647 

appl 18 L W, 757 ,.45 ML] 
64 Dist 18 L W 34 

380 Ref 43 A 378 

435 Ref 21 A L J 250 (P C) 

526 Rel 18 L W 620 

640 Foil 4 I, 151 

28 H 1 Ref 45 A 715 

28 Foil 46 M 574 

87 Ref 2 Pat 249 

319 P'oR 44 M L J 282 Dist 

18 L W 237 

389 Ref 19 N L R 50 

29 M 91 Ref 18 L W 482 

165 Ref 18 L W 657 

331 Foil 4 L 59 

336 (F B) Foil 45 M L J 389 

Overuled 46 M 920 Diss 25 
Bom L R 381 ; 47 B 622 

360 .M F 18 L W 130 

487 Foil 47 B 542 

508 Rel 45 M L J 258 

SOM 6 Ref 4 L 211 

145 Foil 45 M L ] 827 

185 Ref 44 M L I 424 

226 Ref 44 M L ] 642 

348 Foil 47 B 556 

363 Rel 2 Pat 874 

800 Ref 19 N L R 18 

648 Ref 4 L 66 

81 M 71 Ref 18 L W 109 

408 Foil 46 M 10 

490 Ref 50 C 919 

634 Dist 44 M L J 510 

82 H 49 (P B) Rel 44 M L J 74 ; 

D st 18 L W 133 ; 4 Lah 69 

330 (F B) Foil 46 M 719 

300 Dist 18 L W 523 

33 M 91 Doubted 45 M L J 175 ! 

131 Foil 25 Bom L R 1172 


33 M 134 Rel 44 ML] 251 . 46 

M 405 

256 Foil 25 Bom L R 1309 

323 Disi 19 .V L R 179 

429 Ref 44 M L J 363 

483 Foil 44 il L J 282 

34 M 119 Ref 45 M L J 693 

253 Ref 45 A 58 

511 Ref 4 Lah 402 

85 M 1 (F B) Ref 45 A 66 ; F 45 
M L J 153 

607 (P e) Ref 2 Pat 52 : 27 

C W N 263 

I 692 Dist 45 M L J 44 

36 M 39 Ref 44 M L J 367 

65 Dist 4 L 46 

878 Kef 50 C 878 

576 Ref 4) B 231 


37 M 462 Ref 18 L W 17 

125 (F B) Ref 2 Pat 94 

231 Ref 2 Pat 328 

468 Foil 4 L93 

38 M 41 Foil 46 M 537 : 44 M L 

J 1 

92 Foil 45 M L J 12 

H4 Ref and Foil 47 B 192 

260 Foil 50 C 604 

414 Dist 1 R 656 

438 Ref 50 C 919 

614 Foil 27 C W N 496 

681 Kef 44 M L J 1 ; 39 

585 Foil 46 M 719 

594 Kef 44 M L J 1 ; 39 

698 Foil 25 Bom L R490 

747 Kef 19 -N L R 79 

766 Kef 18 L W 809 

867 Dist 45 M L ] 240 

927 (F B) Ket 2 Pat 874 

1162 Rel 27 C W K 449 

1171 Rel 27 CW N 1025 

39 M 84 Dist 46 M 712; 45 M L J 

124 

195 Ref 44 M L J 1 

409 tP C) Foil 4 Lah 334 

449 Cons 46 M 118 

462 N F 45 A 492 , Ref 45 A 

478 

509 (P C) Foil 46 M 920 

654 Appr 50 C 929 ; 21 A L 

J 718 (P C) ; 45 M L J 617 

617 Foil 18 L W 392 

640 (P C) Foil 2 Pat 247; Ref 

2 Pat 328 

770 R 4 L 56 

811 (FB) Ref 25 Bom LE 456 

884 foil 19 N L R 50 

876 Foil 19 N L R 8 

981 Diss 25 Bom L R 203 

1006 Foil 18 L W 32 

40 M 116 Rel 44 M L J 649 
243 Foil 50 C 978 

296 Foil 18 L W 453 ; 19 N 

LR 151 

299 Ref 45 A 369 
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CASES FOLLOWED. OVERRULED, ETC, 


40 M 402 Ref SO C 276 

693 Foil 47 B 632 

780 F .11 2 Pat 277 

793 (P C) Foil 46 M 123 ; 537 

Ref 44 M L J 1 , 2l A L J 
313 ; 45 A 425 

804 Dist 44 M L J 362 

818 Foil 18 L W 025 

841 Foil 19 N L R 172 

1134 Diss 47 B 622 Foil 45 

M L J 389 


41 K 124 Ref 2 Pat 391 

136 Re! 46 M 64 

151 Dist 18 L W 809 

169 F ill IS L W 35 

327 Ref 45 A 649 

853 DiSt 44 M L J 510 

561 (F B) Cons 46 M 874 

620 Foil 18 L W 53 

792 Foil 50 C 992 

855 (P C) Cons 44 M L I 249 

46 M 424 

871 Foil 2 Pat 442 N Foil 

19 N L R 139 

985 Ref 44 M L I 141 ; 18 L 

W aS2 Foil 45 A 438 ; 18 L 
W 520 

— ■ 1012 appl 47 B 327 

1033 Ref 2 Pat 819 

1182 Ref 45 M L J 238 

1134 Overruled 46 920 

42 X 64 Foil 4TB 102 

2t9 Dist 18 L W 198 

231 D ss 47 B 699 

319 Foil 47 B 245 

822 Utst 18 L W 857 

107 Ref 45 A 581 

422 Dut 18 L W 133 

523 (P C) Dist & Expl 21 A L 

J 77 : 45 A 260 : R 21 A L ] 
797 ; 548 , 235 , 45 A 339 , 
610 ; 2 Pat 2l7 

625 Foil 18 L W 26 

632 Ret 44 M L J 359 

692 Diss 46 M 506 , 44 M L J 

413 

711 Diss 19 N L R 81 Rel 46 

M 65 

821 (F B) Foil 18 L W 17 . 

747 

844 (F B) Foil 4 L 211 

854 Ref 45 A 610 

885 Ref 44 M B J 557 


43 K 37 Ref 27 C W N 755 
— “61 Diss 47 B 551 

75 (8 B) Foil 46 M 706 

- — 107 Ref 45 A 369 

166 Ret 45 M I. J 238' 

185 IF B) Foil 4 L 90 

214 tF B) Foil 27 C W N 1013 

R 2 Pat 75 : Appr 2 Pat 84 

244 (P C) Appl 46 M 319 

— 443 Foil 46 M 723 

464 Foil 47 B 707 

464 Foil 25 Bom L R 404 

611 Foil 46 M 719 

609 (P C) Rel 46 M 118 

617 Foil 2 Pat 442 


43 a: 793 Ref 44 M LJ 427 . Appl 

18 L W 280 

855 Rel 43 M L J 1 

44 a 100 (F Bi Appl 46 M 506 : 

44 M L J 413 

253 Ref 4 L 249 

331 (P C) Dm 44 M 752 

357 Foil 47 B 716 

417 Appr 4 L 7 

554 (F B) Foil 16 M 938 : 46 

M 537 : 44 M L J 100 Ref 44 
M L J 80 , DisS 45 A 423 

718 Dist 45 M L J 532 (P C) 

47 B 742 

831, 850 (P C, Expl 4L15 

Foil 50 C 329 

9i3 appr 40 M 605 (F B) 44 

M L J 122 Ref 18 L W 30 

45 a 189 Foil 18 L W 857 

320 Ret 18 L vV 625 

449 Foil 45 A 654 

586 app 47 B 327 Ref 45 M 

I, J 238 

628 Ref 44 M L I 246 

320 Overruled 46 M 449 

882 Foil 45 A 669 

46 a 1 Foil 46 M 83 

40 Foil 45 A 654 

64 Dist 18 L W 884 

60 Foil IS L W 844 

602 & 503 Foot Note Foil 

46 M 488 


HAD. HIOH COTJKT SEPOETS. 
1 a H C E 326 Ref 45 A 245 

3 a H C B 60 Kef SO C 371 

4 a H C B 14 Foil 45 M L J 59 
7 a H C E 60 Ref 50 C 357 


HABEAS LAW JOTJENAl 

3 a I J 42 Ref 45 M L J 238 
255 Ref 44 M L I 645 

4 a I J 9 Dist 44 M L J 226 

13 a I. J $52 Foil 4 L 152 

16 a L J 367 Ref 44 M L J 62 
413 Rel 46 M L ] 258 

19 a I. J 42 (F B) Rel 44 M L I 

75 

228 Foil 44 M L I 45 

6S1 (P C) Ref 44 M L J 299 

20 a I. J 398 Ref 44 M L J 60 
646 Foil 44 M LJ 282 

591 {P C) Ref 44 M L J 299 

726 Appr 46 M 631 ; 45 .. L 

J 135 

21 a L J 1 (F B) Foil 45 M L J 

153 

218 (F B) Ref 45 M L f 258 


21 a I J 889 Foil 46 M 574 : 44 

M L J 202 

22 a I, J 138 N Foil 18 L W 32 


23 a L J 321 Foil 44 M L J 27 

371 Doubted 46 M 383 

531 Foil h4 M L J 1 

610 Dist 44 M L J 226 

716 Rel 19 N L R 50 


24 a L J 41 Foil 45 M L J 12 
192 Foil 44 M L I 282 


25 a L J 486 Ref 19 N L R £0 
536 Ref 44 M L J 1 ; 39 

26 a 1 J 257 Ref 19 N L R 79 
479 Dist 45 M L J 1 

628 Ref 45 A 311 

27 a L J 172 Appr 2 Pat 731 

240 Dist 44 M L J ll6 

227 Rei 44 M L J 1 39 

270 Dist 44 M L J 116 

681 Dist 18 L W 625 

; 28 a I J 680 appr 45 M L j 617 

! 30 a 1 J 62 (F B) N F 46 M 319: 

! 44 W L J 45 

207 Ref 50 C 919 

227 (P C) Ref 44 M L J 35 

404 (F B) N F 46 M 3l9 

404 (Per Spencer, J) Foil 44 

M L J45 

81 a 1 J 848 Dist 44 M L J 362. 

851 Dist 45 M L J 399 : 46 

M 949 

32 a 1 J 484 Ref 45 M L J 161 

33 a L J 1 (P C) Ref 44 M L J 91 

69 (P C) Ref 44 M L J 1 

84 Ref 27 C W N 964 

449 Foil 46 M 721 

34 a L J 71 Foil 44 M L J 263 

85 a 1 J 382 Ref 19 N L R 81 

454 Diss 44 M L J 328 

698 Dis ap 46 M 424 

798 Diss 44 M LJ349 

376 Dist 44 M L J 80 

585 Ref 45 M L j 238 

37 a I J 100 Diss 44 M L J 258 

864 Ref 44 M L J 116 

698 Ref 44 M L J 649 

38 a L J 28 Ref 50 C 356 
56 Ref 45 M L J 44 

39 a L J 207 Ref 27 C W N 883 

312 Dist 44 M L J 87 

445 Ref 45 M L J 693 

608 Rel 44 M L J 413 


40 a L J 301 Foil 46 M 598 



CASES FOLLOWED, OVERRULED, ETC. 
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40 M L J 497 RefJ 44 M L J 80 

41 K I. J 177 Dis ap 45 ML J 592 
198 Foil 44 M L J 141 

316 Rel 44 M L J 122 

547 N F 44 ML] 413 

42 M I. J 303 Dist 44 M L ] 87 

803 Dist 44 M L J 87 

339 Kef 44 M L J 427 

401 Foil 44 M L I 56 

429 Foil 44 M L J 263 

43 Ml L J 64 vP C) Ref 45 M L J 

238 

87 Ref 44 M L J 56 

98 (P C) Ref 46 M 64 

402 Overruled 44 M L J 567 

761 Foil 19 N L R 151 

44 M L J 1 Foil 46 M 123 44 M 

.L J 161 

489 Dist 45 M L J 617 

217 Foil 45 M L J 239 


KABRAS LAW IIMRS. 

4 M I. T 440 Foil 46 M 866 

5 M 1 X 290 Foil 45 M L J 683 

7 K 1 1 107 Foil 18 L W 887 
38S Foil 18 L W 135 

9 H L T 171 Foil 46 M 525 

191 Kef 44 M L J 74 

420 Foil 46 M 525 

16 M L T 438 N F 44 M L J lOO 

17 M I T 331 Ref SO C 202 

18 M 1 T 533 Ref 27 C W N 733 

19 M L T 24 Dist 46 M 938 

23 M L T 307 Foil 44 M L J 45 

25 M 1 T 204 Dis ap 46 M 424 
379 appr 44 M L ] 130 


MADRAS WREKLY NOTES. 

1912 M W N 119 Foil 45 A 680 
— 959 Rel 44 M L J 437 

997 Foil 44 M L J 77 

1913 M W N 75 Rel 44 M L J 
646 

93 Ref 50 C 357 

1000 Ref 44 M L J 231 

1914 M W N 167 Foil 18 L W 
731 

788 Foil 18 L W 243 


SAOJJiW REPCIRXS. 

1 N L R 66 Expl 19 N L R 135 
158 Foil 19 N L R no 


4 N I, R 31 F and Expl 19 N L 

R 193 

5 N L R 13 Foil 19 N L R 193 

: 6 N 1 R 1 Ref 19 N L R 79 

1 7 N 1 R 32 Foil 19 N L R 119 

‘ 63 Ref 19 N L R 150 

; 176 Foil 19 N L R 116 

8 N L R 34 Ref 19 N L R 139 
154 Ref 19 N L R 4 

9 H I R 102 Foil 19 N L R 193 

I 10 N 1 R 24 Foil 19 N L R 193 

12 N 1 R 19 Ref 19 N L R 67 
148 Foil 19 N L R 193 

13 N I, R 87 Ref 19 N L R 183 
165 Foil 19 N L R 110 

14 N L R 122 Dist 19 N l R 56 
18 N 1 R 152 Ref 19 N L R 119 


OBDH CASES. 

7 0 C 152 Ref 2 Pat 874 

8 0 C 77 Ref 45 A 27 (F B) 

9 0 C 53 Ref 45 A 13 
HOC 178 Ref 2 Pat 874 

14 0 C 244 Ref 21 A L ] 777 
16 0 C 81 Foil 21 A L J 673 
18 0 C 263 Ref 45 A 384 


I. L. R. PATNA SERIES 

IP 242 Foil 4 L 246 N F 46 M 
715 

317 (F B) Foil 2 Pat 739 

764 Ref 2 Pat 913 

2 P 175 Ref 21 A L J 701 

217 Ref 45 A 613 

285 (P C) Foil 2 Pat 488 


PATNA LAW JOURNAL 

1 Pat L J 536 Appr 2 Pat 18 

67 N Foil 2 Pat 38 

92 Diss 19 N L R S 

420 Ref 45 A 5lS 

232 (F B) Ret 2 Pat 249 

468 Diss 2 Pat 175 

420 Ref 21 A L J 387 

2 Pat L J 101 Foil IS L W 857 : 

Ref 19 N L R 32 

118 Kef 2 Pat 874 

481 Ref 2 Pat 469 


8 Pat L i 

r 92 Foil 2 Pat 198 

124: 

Rei 41 M L j 130 

197 

Ref 45 A 537 

243 

Ref 2 Pat 94 

250 

Ref 2 Pat 372 

379 

Appr 50 C 79 

631 

Ref 38 C L J 47 

4 Pat L 

J 135 {F B) Disc 2 Pat 

372 


265 

Dist 27 C VV N 420 

330 

Ref 45 A 118 

340 

Diss 45 A 425 (F B) 

665 

Ref 2 Fat 48S 

669 

Foil 4 L 93 

700 

Foil 2 Pat 198 

703 

Foil 2 Pat 198 


5 Pat L J 1 Rel 2 Pat 18 

32 Foil 27 C W N 521 

269 Ref 2 Pat 833 

389 Dist 2 Pat 125 

394 Foil 2 Pat 198 

397 Diss 46 M 631 : 45 M L 

J 135 

640 Dist 2 Pat 432 

681 Ref 50 C 822 

6 Pat L J 27 Dist 2 Pat 739 

82 Kef 2 Pat 273 

101 Dist 2 Pat 125 

174 Diss 18 LW 478 

190 Dist 2 Pat 538 

253 Foil 2 1 at 243 

478 (F B) Ref 2 Pat 1 

604 Kef 2 Pat 554 

644 Foil 50 C 308 Dist 4 Lah 

62 Diss 44 M L J 571 


1920 Pat 245 Expl 2 Pat 18 

1922 Pat 7 Foil 50 C 308 

1923 Pat 61 Rel 2 Pat 787 

1 Pat L T 6 (P C) Ref 2 Pat 488 

2 Pat L T 836 N Foil 2 Pat 800 

3 P L T 215 N Foil 19 N L R 139 


SOUTH. WEEKLY REPORTS. 
(1864) W R 249 Ref 2 Pat 685 

2 W R 60 Act (X) Balings Ref 27 

C W N 740 

3 W B 9 Foil 2 Pat 207 

5 W B Cr 80 Foil 38 C L J 309 

(F B) 

158 Rel 27 C W N 159 

6 W R 71 Ref 21 A L J 777 (P C) 
Ill Foil 50 C 263 

7 W R 14 Foil 2 Pat 839 

18 Ref 44 M L 1 673 46 M 

679 



i4 CASES followed, overruled, etc. 


7 W E SI (JB) Foil 27 CW N 893 

74 Foil 46 M 873 

384 Ref 27 C VV N 740 

iCr) 34 Ret 2 Pat 595 

9WS812Ref 2 Pat 18 
602 Kef 2 Pat 839 

10 W E 203 Ref 45 A 725 
27 Foil 27 C W N 459 

11 W B lie Ref 2 Pat 18 
278 Ref 50 C 68 

12 W E 109 Ref 50 C 68 
149 Ret 50 C 68 

(Oi) 413 Ref 27 C W N 269 

498 Ref 50 C 823 

14 W E 11 Ref 2 Pat 839 

312 Ref 27C W N 883 

224 Kef 18 L W 210 

12 Ref 2 Pat 18 (P C) 

46 Ref 44 M L J 328 

15 W E 149 Foil 2 Pat 18 
447 Foil 44 M L J 202 

16 W E 95 Foil 2 Pat 18 

99 Ret 50 C 273 N F 2 P 469 

230 Ref 2 Pat 264 

275 Foil 27 C W N 280 

17 W E (P C) 41 Foil 2 Pat 391 
416 UiSi, 50 C 694 

15 Foil 44 M L J 648 

18 W E 48 (P C) Ref 2 Pat 

18 

(P C) 359 Ref 45 A 243 

19 Er E 18 Foil 2 Pat 198 

20 W E 25 (P C) Ref 2 Pat 1 
253 Foil 46 M 574 

120 Ret 27 C W N 587 

154 Ret 2 Pat 685 

263 Ret 44 M L i 202 

23 V E 350 Foil 4 L 116 
453 appr 2 Pat 607 

24 W E 307 Ref 2 Pat 18 

26 "W E 278 Ref 27 C W N 893 

6 C P I. E 135 Ref 19 N L R 4 
138 Ret 19 N L R 4 

12 C P 1 E 88 Ref 99 N L R 79 

18 C PLE 148 Foil 19 N LR 110 

PtfHJ. EECOED 
89 P E 1888 Foil 4 Lab 402 

149 PE 1888 Foil 4 1.202 

163 P B 1888 Foil 4 L 208 

153 P B 1889 Ref 4 L 202 


24 P E (Cr) 1880 Dist 4 L 158 
148 P E 1890 Ref 4 L 202 
113 P E 1892 Ref 4 Lab 393 
137 P E 1893 Foil 4 L 202 
50 P E 1893 (F B) Dist 4 L 102 

64 P E 1893 Ref 4 Lab 394 

26 P E (Cr) 1894 Foil 4 Lab 462 
73 P E 1895 (F B) Dist 4 L 113 

84 P B 1895 Dist 4 Lah 102 
1 66 P E 1896 Foil 4 Lah 334 

1897 P E 6 N F 2 Pat 442 
1897 P E 23 Ref 43 A 380 

71 P E 1897 Foil 4 L 151 

94 P E 1898 Foil 4 L 202 

2 P E Cr 1899 (F B) Ref 4 L 66 
1900 Kef 4 L 224 

72 P E 1901 Ref 4 L 259 

85 P E 1901 Foil 4 Lah 297 
46 P E 1902 Dis ap 4 L 137 
62 P E 1902 Ref 4 L 202 
91 P E 1904 Dist 4 Lah 364 
71 P E 1905 Ref 4 L 176 
10 P E 1906 Foil 4 L 142 

27 P E 1906 Dist 4 L 264 

50 P E 1906 Ref 4 Lah 440 

110 P E 1906 (F B) Foil 4 L 202, 
46 M 392 

7 P E Cr 1907 Ref 4 L 66 

65 P E 1907 Dist 4 L 171 

73 P E 1907 Ref 4 Lah 393 

134 P E 1907 (F B) Ref 4 Lah 393 

5 P E Cr 1908 (F B) Foil 4 L 130 
10 P E Cr (1908) N F 4 L 7 
33 P E 1908 (F B) Foil 4 L 127 
59 P E 1908 Ref 4 Lah 434 
65 P E 1908 Ref 4 L 249 
93 P E 1908 (F B) Ref 4 L 187 


133 P E 1908 Ref 4 Lah 297 
149 P E 1808 Ref 4 Lah 254 
6 P E Cr 1909 Diss 4 L 59 
10 P E Cr (1909) Dist 4 L 69 
29 PE 1909 Foil 4 L 192 
35 P E 1909 Dist 4 Lah 398 
19 P E 1910 Dist 4 L 77 
32 P E Cr (1910) Dist 4 L 360 
73 P E 1910 Diss 4 L 12T 
34 P E 1911 Dist 4 Lah 434 
59 P E 1911 Foil 4 L 176 
78 P E 1911 Ref 4 L 176 
63 P E 1912 Dist 4 Lah 357 
66 P E 1912 Foil 4 L 77 
45 P B 1913 Dist 4 L 77 
4 P E 1914 Dist 4 L 77 
24 P E 1914 Ref 4 L 202 
[ 47 P B 1914 Ref 4 L 202 
j 76 P E 1914 Dist 4 L 282 , 113 
I 78 P E 1914 Dist 4 L 264 
j 6 P E 1915 (Cr) Foil 4 Lah 462 

I 

1 19 P E 1915 Dist 4 L 122 
; 86 P E 1915 Ref 4 L 202 
; 7 P E 1916 Foil 4 L 99, 102 
1 22 P E Cr 1916 Ref 4 L 66 
84 P E 1916 Ref 4 Lah 402 
122 P E 1916 Ref 4 L 202 
125 P E 1916 Ref 4 L 202 
1 P E (Eev) 1917 Foil 4 L 174 
16 P E (Cr) 1917 Ref 4 L 10 
26 P E 1917 Cr N F 4 L 7 
34 P E 1917 Foil 4 L 99, 102 


45 P E 1917 (P C) Foil 4 L 113 , 
393 ; 102 R 4 L 189 ; 282 


72 P E 1917 Dts appr 4 L 168 


107 P E 1917 Foil 4 LJL33 



CASES FOLLOWED, OVERRULED, ETC. 
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69 P B 1918 Dist 4 L 52 
85 P B 1918 Foil 4 L 182 
101 P B 1918 P C Foil 4 L 77 
119 P E 1918 Dist 4 L 187 
124 P E 1918 (P 0) Foil 4 L 77 
13 P B 1919 Foil 4 L 99 
25 P E (Cr) 1919 N F 4 L 7 
1919 P E 86 Ref 45 A 553 


ENGLISH CASES. 


Ainsworth v Wilding (1895) 2 Ch j 
638 Foil 24 Bom L R 1137 I 

Airey v Stapleton (1897) 1 Ch 167 
27 L W N 964 

Albright v Hydro Electric Power 
Commissi mer 1923 A C 167 
considered 45 M L J 514 

Alder V Boyle 4 C B 633 Ref 5 
OC 878 

Alderson v White 2 De 9 J 97 R 
45 A 581 

The Argenhno 13 P D 191 Ref 
50 C 667 

Armstrong v Smith 1 N R 229 
Ref 5 O C 29 

I 

Arkwright v Gel! 5 M & W 203 1 
Ref 2 Pat no : 

Armytage v Armytage 1398 P j 
178 Disc 25 Bom L R 945 


Daily v Grant 1 Ld Raymond 632 1 
Ref 50 C 29 | 

Bamford v Shattlewortb 11 A & I 
E 926 Foil 44 M L J 495 j 

f 

Barnes v Wood 8 Eq. 424 Ref 27 > 
C W N 693 : 50 C 700 

Barwick v English Joint Stock 
Bank L R 2 Excb 259 Foil 
50 C 2tS 

Battamas v Tompkins 8 T L R 
707 Ref 50 C 878 

Beavis v Carman 36 T L R 396 
Ref 47 B 756 

Bell V Timi^^wood 2 Phill 22 Ref 
2 Pat 508 

Beningfield v Kywaston 3 T L R 
279 Ref 50 C 878 

Bethune v Betbune 1891 P 205 
Rel 18 L W 466 ; 46 M 792 

Bey non Co Ltd v Ogg 7 Tax 
Cases 125 Ref 45 M L J 707 

Blais V Duncan (1902) AC 37 Ref 
46 M 381 

Booth Steamship Co v Cargo 
Fleet Iron & Co (1916) 2 K 
B 570 Ref 60 C 390 

Bradford Old Bank Itdv Sut- 
cliffe 11918) 2 K B 833 Ref 
18 L W 210 

Braithwatle v Foreign Hard- 
wood Co (1995) 2 K B 543 
Ref 47 B 924 


Company (1903) 2 KB 756 Dist 
25 Bom L R 537 

Clegg Parkirison & Co v Earley 
Gas Company 1896 I Q B 
592 Ref 2 Pat 134 

Clemens Horst Co \ Biddell 
Brothers 1912 A C 18 Foil 4 
L 215 

Colonial Bank v Cady and 
William 15 A C 267 Ref 25 
Bom L R 4i5 

Colonial Sugar Refining Co v 
Irwing 1905 A C 369 Ref 27 
C W N 183 ; 27 C W N 386 ; 
5 O C 115 

Commissioners of Taxes v Mel- 
bourne Trust Co 1914 A C 
1001 Kef 45 M L J 707 

Coope v”* Carber 2 De 9 M & G 
292 Ref 27 C W N 989 

Cooper V Phibbs L R 2 H L 149 
Ref 2 Pat 554 

Coote V Whittington L R 16 Eq 
534 Foil 46 M 192 

Cordeux v Trascer 4 Sw and Tr 
48 Ref 2 Pat 508 

Cox V Lee L R 4 Ex 284 Ref 45 
M L J 754 

Curran v Midland of Great W Ry 

Co of Ireland and Wales (1896) 2 

Ir R 183 Kef 2 Pat 442 

Cycle Makers Co-operative Sup- 
ply Co V Sims 1903 I K B 
477 Dist 4 L 239 


Ashbury V Watson 30 Ch D 376! 
Ref IS L W 304 j 

A it her v Whitlock {I&5) I Q B 1 
Ref 45 M L J 175 

A G V Chambers 4 De G ^ J 55 
Ref 42 Pat 18 

Attorney General v De Keyra 
Hotel 1920 A C 502 Ref 45 M 
L J 295 (P C) 47 B 724 

Attorney General v Flood (1816) 
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ABADI. 

ABADI— in — If can be sold when lea4.nng. 
The owners of houses constructed in ahadt can- 
not on leaving the village sell their houses and 
the nght of residence therein preparatory to their 
leaving The rights of such person in Oudh is 
the same as in U P, as set out m 20 All 248. 
{Kendall^ A.J C.) Parag DiN v, Sheo Mangel. 

9 0, & A. I. E. 309 

ABATEMENT— Sifc C. P. Code, O 22. Rr. 4 and 6. 

ACCOMPLICE — Evidence of— Corroboration — 
Difference between one to whom pardon tender- 
ed and one against whom piosecution withdrawn 
— Dacoity case See Cr. P. C , S 494. 

73 I. C, 808. 

ACCOUNTS— opening of — When allowed. 

Where accounts are impeached on the ground 
of fraud, two or three instinces of particular 
Items, which can be taken as false and fraudulent, 
must be brought to the notice of the Court before 
It can be called upon to order the accounts to be 
re-opened from the first. But before the defen- 
dant could ask the Court to re-open the account, 
he IS bound to allege fraud, [Macleod, C. J. and 
Coyajee, J.) Sankal Chand v, Chimanlal. 

70 I. C. 839 : 1923 Bom. 16 (1). 

Settled — Re- opening o f-— Mistake, 

A person is always entitled to prove, if he can 
that there was a mistake in the accounts and that 
he signed them as correct by mistake On such 
mistake being proved the account will be re- 
opened. {Batten, J C ) BhoJraj v. Shanker 
Nath. 71 1. C. 45 (2). 

— Suit foi — Omission by plaintiff to 

produce accounts — Effect of.^ 

In a suit by a manager or agent against his 
employer for settlement of accounts, the plaintiff 
must produce all accounts and documents admit- 
ted or proved to be with him. On his refusal to 
do so, his suit is liable to be dismissed. {Shadt Lai, 
C. J and Wilberforce^ /.) MoHAN Lal v. North 
Western Railway Co-operative Stores I 
Assn., Ltd, 5 Lab. L, L 19. 1 

-Suit for^^ Procedure — Dtrecihns io\ 

produce accounts, 


ADMIRALTY COURTS ACT. 

In all cases where an account is claimed it is 
desirable that before ordering an account to be 
taken, the question of principle involving the mea- 
sure of liability ofUhe defendant, should alwavs 
be decided and it is permissible to the Court, 
to vary or modify the directions already given if 
it is satisfied that some m' stake has been made. 
{Miller, C. /. and Foster, /.) Harihar Prasad 
Singh v. Kesho Prasad Singh. 71 1. C. 91L 

ACCBETION— ALLUVION and DilUVIAN. 

ACQUIESCENCE— Setf Evidence Act, S. 115. 

ADMINISTRATION— Account— Suit against ad- 
ministrator as heir. See (1922) Dig Col. 3. 
JaMASJI V. JAMSETJI. tI) I. 0. 754. 

Decree on mortgage — When realisable. 

The mortgagee from one of the heirs of the 
deceased obtained a decree on his mortgage 
against bis mortgagor’s share in the estate after 
the debts had been paid off. Heldj he cannot 
apply in execution of his decree till the adminis- 
tration is over and the debts have been paid off 
{Miller, C, /. and Kulwant Suhay, JJ | FIRM OF 
Shyam Lal Gokul Chand v Jamil Ahmad 

74 I. C. 487 

Jurisdiction — Release of a share. See 

(1922) Dig Col. 1071. Mt. Dulhin Sona Koer* 
V. Saiyid Shah Mahomed Haque. 

I Bat. 667 : 4 Bat. L. T. 209 : 89 I.C. 684. 

Suit for— Filing within 6 months from 

grant of probate — Maintainability. See (1922) Dig. 
Col. 3. j. N. Ghose v. B. B. Dasi* 70 I. C, 638. 

ADMINISTRATOR GENERAL’S ACT, S. 52— 
Adirinistration commenced before Act of 1913 — 
Distribution of assets after the Act— Right of 
Administrator General to commission . See (1922) 
Dig. Col. 3. The Administrator General. 
Madras v. Ramiah, T4 I. C. 182, 

ADMIRALTY COURTS ACT (1861), Ss. 5 and 35— 
(Act of 1840), S Interpretation Act 1889, S. 18 
0^Claim for necessaries supplied to shtpSuif 
in retn aifd in personam — Jurisdiction. 4 
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ADMIEALTY JUKI S DICTION. ^ ADVERSE POSSESSION 


Claim for necessaries can be enforced m a 
Cobmai Court of A.dmr‘a<t> by a suit um, 
and Such a suit can presumably be instituted in 
any Adm’ rally Court withm whose lunsdicti.-n 
the ship happens to be at the time when tne suit 
IS iu'-t tnted. Beiore there can be an ac'ion In 
tern there must be a rersonal liibmty on the pan 
of the owner, Th >ugh necessaries sup died to a 
ship are ptuna facie presumed to have been sup- 
plied On the credit o> the ship, this ptima facu 
presumption may be rebutted by evidence oi fact'' 
going to snow tha' the person whi has supplied 
or paid for the necessaries looked for payment to 
the pe son at whose instance be funiiirhed the 
supplies or aivancel monies, and nnt to the 
owner of the ahi j. Under the English Idm^raltv 
Law (w’hich is the kw applicable to socn a case) 
a party who supplied ne-ei>sarie3 to a foieign ship 
acquires a hen on .he &niptor the amnunt disbur- 
sed. The {V,i2l} B 2'{0 ; Foong Tai v, 

Bueh Heistet^ (190S) A. C. 4LS,Tiic Heinrich 
B]or,t 11 A. C. 27b Ref. {Heat i and Play Gang. 
JJ ) Heuva Maru V. Bird and Co 

1 R. : 1923 Rang. 163. 


Animus posstdendt— Adapted iOn %n 

possession— in'^ahd adopiion—Ef ject of. 

The statute of junt Ownership with rights of 
surv ivorship cann t be acquired by prescription. 

and Odgerst.JJ) Rajambal Ammal 
oHanmuga Mudaliar 70 I C 653 : 

1923 Mad 11. 

Burden ol proof. See Lim Act, Art 142. 

1923 All. 565. 

Claim petition— Rejection of— Effect. See 

C. P. Code. O. 21, Rr iOl, lOC 

{1923) M. W. N. 633. 

Codietrs— Possession of one on behalf of 

all. 

Where there are co-heirs possession of one 
heir IS on behalf of all and not adverse to the 
others [Fremantle, S 3/) MAdOMED Z^HID 
Ali V. Mahomed Husain. L. R. 4 A 211 (Rev.). 

^-,.^Common land — Shannlat — Occupation by 

I one tenant. 


ADMIRALTY JDRISDICTION — Bomfeny High 
Court — Service on ship — Writ of ^itmnioni — 
Warratd of arrest 

It is not essential under the Admiralty Rules to 
issuer wilt of -ummOoS, in adduun to iss i g 
warrant fir arresh Not that a writ can never be 
issued m an Admiralty suit, but it is uprnecea>ar3 if 
a warrant of arrest is issued' [Mat ten, J,) 
Freeman v Ss, Cala.nda, 1923 Bom. 51. 

ADMISSION— Reliance on— Scope of. See i\9i2) 
Dig, Col. 4. MaUng Shwe v, U\ Naing 
70 1. C, 911 : 1923 Rang. 24. 

ADVERSE* POSSESSION— ^lcg«isi/io« if title— 
Interruption of adverse possession — IV hat con- 
stitules. 

Where a person his acquired title to certain 
property by adverse pos^eiss on he is entitled to 
eject any person bceking to retain possession ol 
ii against his will Tue mere tact ihat a person 
against whom prescriptiim is running comes ana 
stays as a guei>t now and then vvi h th^ person ii' 
adverse possession will not cnnstitite an itder* 
rapt ion of the adverse possession (Couth Ttotlei 
and Ramesam, Jf.) Ammakannuam-mal v. Naka 
YANAS WAMI MUDALlAK. 72 I C. 635 : 

17 L. W 629 : 1923 Mad. 633 

necessary — Vacant site, 

W, ere land consists of a vacant site desultorv 
acts of possession such as storing cow dung cakes 
and tying Cittle are insutffcient to constitute 
adverse possession. [WtlUam and Harrison^ JJ < 
WaziRI Mal V. Ganga Ram. 69 I. C. 573 


An occupancy tenant who occupies a poition of 
ihe shamilat land vvuh the consent or acquies- 
cence Ol the proprietors for agricultuial purposes 
cannot be d.?turbed in his possession so long as 
he rema’ns a tenant m the village and uses the site 
lor the purpose for wmen it was given, but if 
!ie diverts the site to otner purp jses as tor ins- 
tance tu build upon, and disclaiming the tide of 
tile proprietors sets up an adverse title in himselft 
he forteits his ngnts of user and is liable to eject- 
nent at )he instance of the proprietors.^ ^ Where 
fhere is no overt act as for^ instance 
Dv the erection of a building, the possession of 
die occupant is not adverse to the proprietors. 
\Harnson, J,) Bhag Singh v, K iUshaL Singh. 

71 1. G. 618. 

Co- mortgagors — Redemption by one 

See, Lim. Act. arts 148 & 144 1923 P. 98. 

-Co’Owners — Nature of at inception— RC'- 

ceivcr — A ppointment of— Effect 

The posseSMon of a co-owner is not ordinarily 
adverse to the ether co-owneis But where a 
aers m originally entered not as a co-owner but 
Asseitr.ig a hostile title and tnen became a co- 
ovvner and exercised his possession to the exclu- 
^io^l of the other co-owners, bis possession con- 
tinues to b3 adverse. The appointment of a recei- 
vet does not stop hrniktion running. [Chatter jce 
>md Pant’^n, ] J ) Pahka} Mohan Bal v, Bipin 
Behary Chakladar. 38 C. L. J. 220. 

Co-owners— Ouster — Exclusive posses- 
sion See 72 I. C. 680 : 1923 Cal. 18 


Ads necessary to constitute — Tying 

eaUle, 

^ ^ place for the tying of cat le is one oi the ne- 
c^arv adjuncts ol au agiiculturai occupation 
and rcteudence in the village. Tue user ot laud 
for tying cattle and maintaining cattle troughs 
ISififofeai tempoiary user and gives the right b- 
dbenpy tbe land, if coiuiimcd fora sufficiently 
time. 10 B. 338 dtst. (Kanhaiya Lai, J | 
Eaiilapat Ddbey ti, Kau Eaj. L. R. 4 A. 378. 


-Co-owners^ — Srle by one of specific 

portion. See {1922} Dig. Col, 6 Anwar v, 
Kishen Singh. 71 1. G. 171. 

— Co-sharer^i, 

The possession of one co-shaier cannot 
become adverse to that of other co-sharers except 
where one party assertb an exclusive title as 
against others, [Ptpon, C.) Ghulam Haidar 
Khan v, Ali Khan. 73 1. C, 748. 
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ADVEESE POSSESSION . ADVEESE POSSESSION. 

— Co-sharers — Adnamaliks and Alamaliks Co sharer^i — WiihMtng of share of col* 

— Non-payment of dues— Effect of. See L^nd- loUtons — Efftci of» 

LORD AND Tenant Lekhu Ram v Mt. Ramzan. if there is joint collection of ren^s at the time 
5 Lah. It. J. 198.’ IS-cS Lah. 122, hen aii\ laduie lo deliver to the plainiihs their 
^ , bhare of the rent can haidl> be held to amount to 

Co-sharers Exclusive possession assertion of adverse title or to dispossession 

Ouster. See (1922) Dig, CoL, 7 ChAitanya mitU it is shown that the pldiitift’s dile was 
Krishna Mandal v. Sandhyamani Dasi. detmuely oenied Coutis and Das,JJ) Kuldip 

27 0. W. N. 624, ;^ixGH v JtvAM bEW\K Singh 1923 P. 133. 


— Co-sharers^Long silence and inaction — 

Effect of. 

The mere silence and inaction of one of the 
cosharers coupled with the uninterrupted enjoy- 
ment ot the common property by the other co, 
sharers does not constitute aa adverse p sstssion 
on the part of the latter or an abandonment o» 
possession by the formei. [Leslie Jones and 
Dnndas, JJ.) Mangal Singh v. Makhan Singh, i 

6 lah. L. J, 17. ; 

'Co-sharer — Possession by some oj them j 

— Mortgage -Redemption — Effect of , ^ ; 

The question of ad>^erbe posbebSioii is a mixed j 
question ot law and fact. As between co-t»harers | 
unless there was some act to the knowledge ot i 
the pia ntirfs by which iheir title was denied or j 
repudiated, the mere fact ot tne plamtitls nut j 
being in actual possession would not amount to I 
ous er such as would extinguish their right, t 
Similarly the lact that some ot the co-sharer s i 
mortgage the pr .petty and give possession j 
thereot to the mortgagee would not mase tne 
possession ot the mortgagee adverse to the other 
co-snarer. {Mears, C. J* and Banerjt, J.) Hafiz 
Abdullah v, Alli. 21 A. L. J. 204 ; 

71 I. C. 640 . L. E 4 A. 139 . 1923 A. 291 (1). ' 

Qq sharers — Shaintlat land — Partition. 

Wheie under a pariiaoa euteieduuo by co- 
sharers, ihe Shamil it land was divided and it was 
agreed that the ianas should remain joint till 
Kharif 1005, the tact that some took posseSbi on ot 
parts even befoie vvdl not maae it adverse. (Le 
Rosbtgnal and Harrimi, JJ.) Hadayat Khan v. 
ShahaMaND. 73 I, C. 665. 

-Co-sharers— Stranger in possession on 

behalf of co-sh ircr— Effect of 

Where two sisters succeeded as co-heirs to cer- 
tain properties ot their deceased taiher aud the 
husband of one sister was m possesoiou and 
management of the land for over 40 years alter 
winch the other sister Iplaiutitf) sued tor a deciar 
atioa of her tivle to i ot tne properties: Held that 
the fact that the husband oi one oi tae sifters was 
looking alter tne land would not maie his posses- 
sion adverse unless u was fouiivi tnat he was in 
possession of tne laud assertmg his own right and 
not as a manager of h'S wife's property. If he 
was m posses don openly asserting his own right 
and noi that of his wife for a ^lenod ot 12 yeais in 
such a manner as to amount to waat is called 
notorious exclusion, then the plaintiffs’ case wouia 
fait But if he merely possessed the land wiihou* 
any such assertion of title in himseU and the facts 
were such that the plamtitf could not be expect- 
ed to know that he was noi in possession on be- 
half of the plaintiff's sister 'then the plaintiff’s 
suit would not be barred. {N cwbould, J .) Joytun 
Bibi «!. Soumuddin Chowkidar. 721. C. 33. 


Easement — Permanent tenancy — Pres* 

cripiion by one tenant again bt another 

In Ind’a, unlise ni England a tenant with per- 
manent nghvs can jcquirc an easement by pres- 
cription aganst anoih tenant having the same 
rignts The iticideuis of a permanent tenancy in 
I his country are different irom the incidenis of a 
i tenant for years as they obtain m England. 19 
C. VV. N 1211 followed. (C. C. Chose and B. B. 
Chose, JJ,) Kalipada Bose v. Fani Bhusan 

KOY. 70 I. c. 173. 

Easement right — User. Sec (1921) Dig. 

Col 6 Kanniah Sivana.njiah v. Sithay 

Goundar. 70 I. C. 367. 

Essentials of waste land. 

Where the pirn in suit waa waste land which 
was of no immediate u^e 1 1 its owner the mere 
lact that the leuants have been enclosing it and 
ty-ng their cattle upon it would not consaiute ad- 
verse p^'^bsessun so as 10 deprive the owner of 
his ownership. Such temporal y u^er which might 
De uniiMticed or permitted would not amount to 
adverse possession. [Gotzul Prusad' /,) LakhCJ 
V. Lal Singh. 71 1. C. 265 . (1923 j A. 899. 

Exclusion of period— Burden of proving. 

See Burden of Proof. L E. 4 a. 185 (Eev.). 

— Execution of decree — Formal delivery — 

fudgment debtor in acmal possesMon — Limitation. 
isce C. P. Code. O. 21 KR. 35 and 95. 

71 I. C. 885. 

formal possession with another — Effect. 

The fact tbai f rraal po^besslon was given by 
decree against a stt anger docb not affect ihe posi- 
tion ot the adverse pobse^s jr. [Abdul Raoof, J.) 
Mahommed Ramzan v. The Municipal Com- 
mittee, Alipur Dt. 1923 lah. 584. 

■' — Gramanatham —Rights in — User byvtU* 
agei s — Effect of, 

Nathiin Poiamboke m a village vests in the 
government and tne latter can grant portions for 
building purposes. Tne fact that the villagers 
nave been ubing po.'tions as a Iht eshing Boor or 
for stjring hay, paddy, manure, etc. does not create 
a right adverse to G wernment. The enjoyment 
is too iugitive and patently permissive to suppo.t 
a right by custom or prescription. [Ayhng and 
Odgers, JJ,) Taluk Board, Dindigul o, Ven- 
katarama Aiyar. 46 Mad. 866 : 45 M L J 333: 

I 18 L. W. 366 : 83 M. L, t. 40 (il G ) :175 I C. 38. 

I Hindu family — Partial partition— Effect. 

: Ssc Hindu Law— Partition. 

(1923) M. W. N. 636. 

Hindu joint family — Widow tn posses* 

Sion— Effect, 
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Where the widow of a member of a joint family 
IS m possession of properties for more than 12 
years, unless it is shown that when she took 
possession she claimed only a limited interest, she 
acquires full title by adverse possession. The onus 
is on the persons a ho claim against her title 
[Lindsay and Sulaiman, JJ ) Uma Shakkar v, 
Mt. Aisha KhatUn 74 I C 869 

Hindu widow-- family arrangement- 

possession undci , if adverse to othei members of | 
the family. ^ ^ * 

Where a minor widow claims and retains posses- 
sion under a lamily arrangement, her possession 
IS not adverS2 to the other members of the famil>. 
29 Cal 664 , 34 All 8 All 644 Foil, biiiari and 
Sulatnwn, JJ } Kadha Duliya v. Rashik Lal 
AKD ANOTHER 75 I. C. 14 ‘ 

. 45 A. 1 ; 1923 A, 26 | 

Hindu widow — Reversioner if bound. 

See Hindu Law. Joint Family, 

1923 Oudh 31. 

Interruption of — Delivery of symbolical 

possession. See Lim, Act Art. 144. 1923 Cal. 82 

— Inlet ruption — Dcdaratofy judgment — 

No interriiphon of possession. 

The judgement of a Court declaring that one of 
the parties has no legal tide to the properties in 
suit cannot nave the eiiect of causing his posses- 
sion to cease to be adverse to the opposite part> 
from the moment of iis pronouncement so long as 
possession remains undisturbed. [Spencer and 
Venkatasubbm Row, JJ.) Sing.aravelu Mudliar 
V, Chokka Mu da mar. 

146 Mad. 526 . 70 I. C. 994 : 

1923 Mad. 88 {2^. 

-Interruption— Symbolical delivery of pos- 
session. 

Symbolical delivery of possession operates to in- 
terrupt adverse possession on the part of the 
judgment-debtor. 34 M, L. J. 97 followed. [Prt- 
deaux, A, J, C.) Sawatram v. Ganeshilal. 

69 I. C. 621 (i) : 1923 Nag. 30. 

IChoti Kashgi lands— Division among 

branches— Effect. 

Members of branches of a family holding KhoU 
Kashgi lands in specific portions for the sake of 
convenience and before a general partition has 
taken place, do not hold adversely to one another. 
{Macleod^ C. i. and Crump, J,) Mohiddin v. 
Ibrahim. 74 1, c. 161 . 

— Ehoti lands— Title defective— Effect of 

long possession. 

The occupancy rights in some lands were 
sold in execution of the decree obtained by a khoh 
sharer and the property sold m auction. Some 
time after the purchaser surrendered the lands to 
tl^ decree holder-sharer, who remained in pos- 
session thereafter for 15 years and a as then dis- 
possessed by a person who claimed to be the 
occupancy tenant. Held even assuming the auc- 
Hoa sale was m contravention of the Khoti Settle- 
ment Act S. 9 which made the tenure inalienable 
the decree holder had obtained title by adverse | 
possession after the surrender to him. {Fawcett 


ADVEESE POSSESSION. 

andCoyajee, JJ) Atmaram Bhila Bhatkar tJ. 
Balaji Raghunath Joshi. 26 Bom. L. E. 1032 

Landlord and tenant. 

Where a tenant wants to plead adveise posses- 
sion, there must be a clear, positive and continued 
disclaimer and disavowal oi the landlord’s title; the 
latter must have had actual notice of the claim or 
the acts of ownership must be open, hostile and 
notorious. Non- payment of rent will not do. 
[Mookerjee and Walmsley. JJ ) GiRis Chandra 
Gangopadhyaya V, Sri Krishna De Nag. 

38 C L J. 266 :75 I. C, 326. 

Landlord and Tenant— Non-payment of 

rent — Non-performance of services See [l9'^2) 
Dig. Col. 11 Jagdeo Narain Singh v. Baldeo 
Singh 2 Pat 38 : 45 M L. J. 460 : 

1923 M. W. N. 361 ; 27 C W. N. 926 : 
32 M. L. T. (P. C.) 1.711. C. 984 (P. C.) 

Landlord and tenant— Occupancy right 

payment of rent. 

Where a squatter has been m possession of a 
plot of land without the consent ot the landlord 
ais occupation lor any number of 12 years would 
not vest him with the righis of an occupancy ten- 
ant, but that occupancy rights would commence 
10 accrue only from the date the squaiter com- 
mences 10 pay rent. The que^tlon as to when a 
presumption arises that the possession of the 
tenant is without t.ie consent of the landlord, de- 
pends upon the particular lacts of each case and 
It IS not a question capable of a uniform answer. 
sGokuI Piasiid, J.) Chhajju v, jhabba. 

L E. 4 A. 221 (Eev) : 74 I, C. 681. 

Landlord and tenant— Onus on tenant to 

prove nature of title. See Burden of Proof. 

69 I. C. 873. 

Landlord and tenant — Repudiation of 

tenancy. 

The possession of a tenant does not become ad- 
verse 10 the landlord by the mere fact of his repu- 
diating the tenancy unless the repudiation is ac- 
cepted by the landlord. Wheie waste land as well 
as cultivated land lorm part of one tenancy adverse 
possession of the cultivated land also constitutes 
adverse possession of ihe waste land. (Mariintau, 
J i Mahomed Hussain v. Sohara 

71 1. C. 805. 

Lessor and lessee — fCase of successive 

leases. See (1922) Dig. Col. 11. Udai Kumar 
Das. V. Katyayani Debi. 49 Cal. 948. 

Lessor and lessee— Permissive possession 

of lessee. 

If a person, ,.after taking a lease, allowed his 
brothers to occupy the leased house along with 
him, it could certainly not be said that their 
jossession was adverse to the lessor [Martineau, 
J,) Chauhar V. Mansha Singh. 70 I C. 966 (2) : 

1923 Lah. 247. 

l,ifntted interest — Assertion of higher 

interest — Lapse of time— No acquisition of title. 
It is i3ot coirect as a general proposition of 
law that a person who is, in fact, in possession of 
land under a tenancy or occupancy title can, by a 
' mere assertion in a judicial proceeding and the 
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apse of 6 or 12 years without that assertion hav- 
ing been successtuUy challenged, obtain a title as 
an under-propnetor to the lands. Such a judg- 
ment might have very far-reaching results and 
would alm3st certainly lead to a flood of litigation. 
{Lord Salvesen,) Md Mumtaz Ali Khan v. 
Mohan Singh. 45 A. 419 : 45 M. L J 623* 

21 A. L. J 757 . 26 0 C. 231 
38 H L T 321 (P. C ) . L K. 4 P C 1 : 
9 0 & A. L. E. 901 : 10 0. L, J. 383 : 

50 I. A 202 : 74 I. C. 476 . 
1923 P. C 118 (P.C.) 

— Limited interest — Tenant. 

A limited interest such as that of a tenant can 
be acquired by adverse possession, {IValmsley 
and B. B Ghose, JJ i Bhairabendra Narain 
Roy V, Rajendra Narain Roy. 50 Cal. 487 : 

74 I. C. 193 : 1924 Cal 45. 

Mistake in boundaries— Effect 

Where on account of a mutual mistake as to 
boundaries a neighbour is in possession of the 
others properties for more than 12 >ears, he per- 
fects a title by alveise pos'^ession [tiealdf L) 
Ma Shan Ma v Somasundaram Chetty. 

1 E 492. 

Mortgagor and mortgagee. 

Adverse possession against the mortgagor 
would not operate to the prejudice of the mort- 
gagee, if the mortgage is simple. A trespasser’s 
adverse possession which commences at ter the 
date of the hypothecation is not a bar to the mort- 
gagee's right to recover the land. 48 Cal. 425 
foil [Ayhng and Venkatasubba Rao^ JJ.) 
Tanjoke Palace Est.vte by its Receiver 
Sundaram Iyer v Thiyagaraja Pillai. 

1923 Mad. 160 (2) 

Mortgagor and mortgagee. 

The mortgagees cannot rely on che 12 years’ 
rule of limitation in support of a plea of adve'se 
possession unless he can prove a subsequent val d 
sale, of the equity of redemption, bale oi the 
whole property by only one co-mortgagor is not & 
valid sale as regards his co-mortgagors. {Scott 
Smith, /.) Amik V. Nadir Ali 

1923 Lab 74 (1) 

Mortgagor and mortgagee. 8ee T . P. 

Act S. 76 [a] and {h). (1923) Lah. 71 (2 n 

Mortgagor and moiiga.gee — Assertion of 

a proprietary title- 

A mortgagee who comes into possession as a 
mortgagee cannot force the mortgagor to come 
into court and to sue for redemption merely b> 
asserting a proprietary title. The mortgagor is 
perfectly entitled to sleep upon his rights until the 
60 years allowed for redemption have expired 49 
P. R. 1882 ; 65 P. R. 1908 ; 9 P. W. R 1912; 1 L 
549 Rel. {Ptpon, 7, C.) Ghulam Haidar Shah 
V, Bazid Shah. 72 I, C. 989. 

Mortgagot and mortgagee — Disposses- 
sion of mortgagee— Effect of^ 

Where the mortgagee took possession under 
their mortgage and remained in possession, the 
dispossession of the mortgagee by the landlord, 
even assuming that it was done against their will 


ADVEESE POSSESSION. 

cannot by itself operate as ad\ erse possession as 
against the mortgigor during the contmuance of 
the mortgage. Bebiaes, the mortgagees by suff- 
ering dispossession and having taken a new title 
irom the landlord cannot affect the right of the 
moitgagcrsin the propertv of which they were 
put in possession under theraortgage.fira^w- 
sley and Ghose, JJ.) Kamala Kanta v. Ananda 
Chandra Chakrabarty. 71 1. C. 1030. 

Mortgagor and mortgagee — Mortgagee 

acquiring rights of one moitgagor — Effect. (1922) 
Dig. Col. 12. Omayurupakam Mutt v. Siva 
SooKiA Thevan 70 I. C, 33. 

Mortgagor and mortgagee — Possession 

adverse to mortgagor when adverse to mortgagee. 

There can be prescription agamst a mortgagor, 
but ordinarily there can be no prescription 
against him unless he is entuled to immediate 
possession Contra non valenten agerenulla 
cm lit praescriptio. The fact that he would be 
entitled to bung a suit for declaration is of no 
consequence A party is never bound to biing a 
suit for declaiauon. {Dalai and Simpson, A. J. 
C.) Jai Gubind Singh v. Abhairaj Singh. 

26 0 C, 308^ -9 0, & A I E 651 : 

10 0. L. J, 216. 

Moitgagor and mortgagee— Simple 

mortgagee not entitled to possession. See (1922) 
Dig. Col. 13. Sital Chandra Majhi v. Par- 
BATi Charan Chakra varti. 69 I, C. 841. 

Mortgagor and mortgagee — Simple mort- 
gage — Possession adveise to mortgagor — When 
adverse to mortgagee. 

When after a simple mortgage has been granted 
a third person commences lo acquire title by 
adverse possession against the mortgagor, the 
period of adverse poss sston against the mortgagor 
cannot operate against the mortgagee while he is 
not entitled to possessnn, Adverse possession 
operates against a mortgagee only when the 
mortgagee is entitled to possession and time runs 
agamst him from the date when he is eniitied to 
enter upon the land. In the case of the grant of 
a mortgage by a oerson previously dispossessed 
the adverse sse^sion whicn had commenced to 
operate against the mortgagor would not by the 
giant of the mortgage be arrested but would 
operate equally against the mortgagee. (Adamt. 
J.) KUNJ Lal V. Kanhai Mahto, 

1923 E. 305. 

-—Mortgagor and mortgagee —U nregism 
tered sale of the equity of redemption — Com- 
mencement of adverse possession. 

A mortgagee can set up adverse possession if 
his possession at the inception was that of a 
trespasser. Where therefore a mortgagee obtained 
an unregistered sale of the equity of redemption 
and thereafter held possession of the property as 
owner held that the unregistered sale, though 
inadmissible to prove the passing of title to the 
property as vendee, was admissible for the pur- 
poses of proving that the possession of the mort- 
gagee thereafter was adverse to the mortgagor. 
43 M. 244 : 44 M, 253 , 63 I. C. 215 ; 63 L C. 284 
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referred to. {Btoadway and Moit Sugar, JJ.) i 
Qadar Bakhsh p, Mangha Mal t ^ 

^ . 4 Ldk. 249 . 5 I. L J, 175 * j 

73 1 G. 889 : 1923 Lali 495 ] 

Nature of— If affected by intervention of | 

life estate. , . 

Where a person takes possession of property 
adversely to the owner, the fact that beiore he 
acquires title by adverse possession a hmited • 
owner comes into the legal estate will not atfe 
the nature of the possession. The reiersioner 
cannot sav a fresh starting point tor limitation 
SrseftSy iAmaQa%r,J.) Kh-^ K..M o- 

BhiRAKWAN Rai. 69 I. C. 398 

Nature of— Question of fact See (1922) 

Dig. Col. 13 Khlb Lal v. i 

Singh. i 

, — Permanent tenancy — Valandais. j 

Persons who, at d their predecessors in title, : 
al-vays danned lo be and were tenants of service 

Vatan lands can never acquire anv title to 
a permanent tenancy m tne lands by 
adver-^e possession as agamsi the 
dac from whom they held me lands History of 
vatan legislat on reviewed tSir John Edge} 
Madhav Rao Vaman r; K.aghunath Venk.ai fsh 
47 Bom. 798 : 25 Bom L. E 1005 . 
33 L T 3b9 (P. C ) : 50 I A, 255 
74 I. G 362 . 1923 M. W N. 6i9 . 

1923 P C. 2051P 0.) 

.^Permissive possession— Knowledge 

Sole possession by of 
owners*^is not adverse !o others “"f * ‘f*® 
owner has done some act to the f'.® 

others wh ch amounts to a denial of the latter s 
r>eht The mere execution oi a registered deed 
alecting the property by one ol the co-shaiers is 
uot notme ot adverse 

«;harers 48 C, 1 ; 4o Bom 213 , ^7 A 203 reterr 
edto. \Da,uels, /.) !' W. 

Plea of — If can be raised for first time in 

second appeal. Sec Appeal. 28 C. W. N. 46. 

Pond-Not capable of phjsical possession 
-Intermittent user-Elfect of. (1922) Uia 

Col. 14 BhuRU ». Dattu Ram. 141 C. 283 

Right of the public- long user. 

The oublic as such cannot acquire by presenp* 
tion the ownership of land or aright of easeme.it 
over it. But the user by the puulic may be evi- 
deoce of a dedication or grant in favour of the 
public. {Oldpeld and Ramesam, JJ.) Ussam 
Sait v. Secy, of State fok India. 

« M I. J 638 ms H. W. N. SIS : 17 tJH 610 : 
^ ^ 74 1 . G. 25 : 1933 Mad . 624. 


————Service tenure— Failure to perform ser- 
vices— Effect. See (1922; Dig. Col. 15 N^d Lal 
SaSi p. Tikait Srinivasa Hckdm 

Sfmbehoal delivery of possession— Effect 

^f^Becree* holder mtiiied to actual possesston. 

Though the judgment debtor is aciuaUy iii pos- 
session and decree holder is consequently entitled 
to take nt^ merely formal possession but actual 


AGEHCT EUIiES. 

possession, yet the delivery of formal possession to 
the decree holders is in the sight of law sulf cieiat 
possession as against the judgment debtor. 34 M. 

L, J.97; 6C, L J. 472: lie. 93 24 C. 715 
tollowed (Maker jee and Chotzner, JJ.) Kulada 
Prasad Chatterjee v, Kudikam Misra. 

27 C W, N. 673 : 37 0 L J, 545: 

70 I. C. 187. 

-Usufructuary mortgage — Record of name 

in village records — Effect. See T. P. Act. S. 63. 

1923 All. 11 (2). 

Vacant site — Starting point. 

Where it was found that the title in one-third 
of the land was with the plaintitfs that the plot 
had been for many years l>ing unoccupied and 
I that the Municual Board had been using it for 
; the deposit ot refuse. Held, that this use of the 
I land by the Municipal Board did not amount to 
! adv erse possession or to the dispossession of the 
plaintiffs. {Daniels. J.) Haji Moqbul Hussain v. 
Hafie Ahmed Husain 74 I C 251: 

1923 A. 557. 

Waste land —Intermittent and tempo- 
rary user. See Lim. Act .4.rt 144. 

1923 Lah. 25. 

Widow— Suit by reversioners after 

widow's death — Compromise decree with the 

widow when binding on river sioners 

Adverse posbcssic n cannot run against Hindu 
rev erfcioners until after the death of the widow. 
In order to make tde principle laid down in Shiva" 
ganga case l9 M. L A. 543 P. C.) applicable, the 
pussession ot the detendant must be by force of 
ihe decree which is binding against the widow 
and not in spile of the decree. {Lindsay, J.) 
jAGANNATH SiNGH V SaRDAR SINGH. 

! 75 I C 614 : 1923 A. 448. 

AGENCY BML'ES— Decree passed by Court outside 
Ai^ency tracts for sale of piopetiy within such 
' area— -Execution— Legality of decs ee— Objection 

1 

Cl \i! Procedure Code not being appl cable to 
Agency Courts the ordinary rule that an exccut- 
1 mg Court will not canvass tne legality of the 
decree is not applicable. An Agency Court 
1 may refuse to seil property witnm its jurisd ction 
under a decree not passed by an Agency Court 
and therefore not by a C^urt having jurisdiction 
* \Krishnan and Venkata.,ubba Row JJ , 
‘t Kkuthiventi Pekrazu V. Sri Kajah Nalla- 
- PARAZu Mesrja Seetharama ChandRarazu 
GarU. 69 I. C. 569 (2) = 1923 Mad. 114 (1), 

M 

(Vizagapatam) E, 14 — Agency Com- 

: missioner — I^ower of High Court to transfer 
1. case from the file of the Commissioner. See 
Government ot India Act. S. 107 17 L. W. 817. 


‘E. 20— Agency tracts— Claim procedure 

^Remedy by suit — Erroneous provision of law 
—Citation of — Effect. See (1922) Dig. Col. 17 
Rani of Tuni V. Korra Latchundohra. 

46 Mad. 35. 

I — jBr. 24 and 25 — Assistant Commissioner 

— Order in execution — Appeal if maintainable — 
1 Remedy of aggrieved party. 
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The order of an Assistant Commissioner in 
execut'ou proceedings is not a decree and there 
IS no provisi m in tae Agency ruleo for appeals 
against o, ders passed in execution or miscel- 
laneous proceedings. The remedy lies by way of 
petition under K ‘^4 against the order in execu- 
tion of the Agency Commiss-ioner: 26 M. 260 , 
41 M 325 , 10 L. W. 8 referred to. Where a 
person aggrieved by an order ot an ASbibtant 
CommiSbioiier m execution proceedings prefened 
an appeal ag^iinst it to die Agency CoinmiSbioner 
wno rejected it on the ground that there was no 
appeal and the person aggrieved preferred a 
revision petition to the High Court : held that the 
order of tike Commissioner was conect inas- 
muen astheiewas no appeal to the Cummib- 
siooer iroin the order of the Assistant 
Coiiimibsioner and that even assam og 
the H gh Court might interfere m exceptional 
cases ui the exercise of itb powers of inter- 
ference under S 107 of the Government oi Ind a 
Act, there was no ground for such interterence 
in the particular case. {Spencer and Venkatasubba 
Rao, //,) Venkatanagabush.^]Sam v, Kakhlla 
RAxMAbVVAMI. 17 L. W. 37o 

45 M. I J. 78 : 73 I. C. 131 . 1923 Mad, 500. 

AOEA TENANCY ACT (H of 1901).— Appeal- \ 

District Coun—Qm:>hon of proprietary HlIc. 

Where in a suit in ejectment under the Agra 
Tenancy Act a question ot proprietary title is rai- 
sed, an appeal lies lo the District Couit. {(jokul 
Prasad^ J.) Sheikh Sajjad Hussain v Shaikh 
Wali Mohammad. 73 1. G. 1030 i2{ . 

1923 All. 4al. 

'Ejectment suit — Appeal lte$ to whom. 

An appeal fi on the decision oi an Assistant 
Collector Fust Class m an ejectment suit lies to 
the District judge; (1914)22 I C. 9o4 Foil 
{StuarL /•) Ram Din v Har Dayal. 

1923 A 368, 

Hindu uidow — Inheritance of propne-^ 

iary right— Nature of estate — Portion of lesser. 

A Hindu widow inheriting proprietary estates 
has an absolute estate, though it is subject to 
certain restrictions When she grants a lease, the 
question whether the lease is a suitable one, is a 
matter for the civil courts to decide. The lease 
does not automasicaliy come to an end on her 
death. {Premantle, S M. and Burn, J. M.) 
HA2ARI Lalv. Naurangi Lal. 

L. E. 4 All. 384, (Eev.) 

Inherent power of court — S, 151, C. P. 

Code of applies. See C P. Code, S 15 1 . 

L. E. 4 All. 411 (Bev ) 

•' " Inheritance — Daughter* $ sons and colla- 
terals.. 

Under the Agra Tenancy Act, a daughter’s son 
or a collateral can only inherit if he shared in 
the cultivation of the holding at the time of the 
tenant’s death. {Gokut Prasad, /.) Shaikh SAf- 
JAD Hussain n* Shaikh Wali Muhammad 

73 I, C. 1030 (2) : 1923 All. 451. 

Landlord and Tenant — Perpetual rent 

free tenant of a grove building thereon a house. 
Wheiker Landlord entitled to eject him. 


AGEA TENANCY ACT. 

Where the special provisions of the Agra Ten- 
anc)- Act permitang Undiurds to resume rent free 
grams hai^e no application the tenant cannot be 
ejec ed so long as the land has not lost the cha- 
racteristic Oi a grove. {Stuait,!) MoLVi Ah- 
mad Husain v Sirajuddin. 

75 I. C, 616 : 1923 A. 372. 

Landlord and Tenant — Tenant grove 

holder dying without heirs but indebted— When 
thei*' landlord responsible for the debts of the 
land holder. 

The right of a tenant to reside in a house in the 
inhabited site ot an agricultural village and the 
right of a tenant groi-e holder in certain villages 
are bath limited Cbiates. When the last holder of 
such a house dies vvitnout heirs, the house reverts 
to the landlord and in the case of ceitam villages, 
the trees and land also. Toe landlord however 
does not succeed as heir and hence he cannot be 
ueld responsible fer the debtb of the last holder. 
{Stuart, J.) Mt. Kam.\ian Hibi v. M.athra Pra- 
sad 75 I. G. 621 ; 1923 A. 374. 

Lipase for 7 years — Validity, 

Provibions against sab letting and for re entry 
in case of non-payment of rent do not a^ect the 
validity of a 7 years lease. /. M.) Nek 

Ram V. Chattar Singh. L E. 4 All 447 (Eev.j. 

Mango trees planted pf esumably with 

landhr.Hs consent— Whether transferable. 

Wtiere it is found toat trees were planted pre- 
sumably wit 1 the consent of the Zammdar on the 
occupancy holding by the tenant, the tenant ac- 
quires no iransicrable right. 13 A. L. j. Foil. 
34.411 545 Dist, {SulaimaUi J.) Abdul Rauf 
Raju Muhammad S.hah. 75 I C 655 : 

1923 A. 340. 

Occupancy rights — Acquisition of — 

Khiidkaskt cultivation — Ft nod if can be counted. 
In calculating the period or cultivation for the 
purpose of acquiring occupancy rights, the time 
for whic 1 land was cultivated as Khadkhast ten- 
ant cannot be added to tue period of cultivation 
as ordinary tenant. {Fremantle, S. M. and 
Burn, /. 37) Hazari v Raja Ram. 

L. E 4 All. 428 (Eev.) 

Occupancy rights -Acquisition of Period 

of joint cultivation. 

Where a holding is cultivated by a person jointly 
with another for a certain period and there- 
after singly, the former permd cannot be counted 
for the acquisition of occupancy rights {Fremantle 
S. M.) Gauri Dayal v. Go pal. 

L. E. 4 A, 347 (Bev.) 

— ^Occupancy right — Acquisition •— Period 

of mortgage if counts. 

When a tenant becomes mortgagee of the 
share in which his land is situated the rights of 
tenancy are merged in the proprietary rights and 
he cannot count for co .tintou-* occupation the time 
during which he was mortgagee. [Fremantle, S. 
M- and Burn J, M.) Ganga Prasad v, JageshaR 
Ram. L. B. 4 All, 429 (Bev.) 

Occupancy rights— Lessee under morF 

gagee — Period of occupation under lease. 
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Where a lessee was holding unaer a mortgagee 
and after the period of the mortgage continued 
to remain in possession he can count onl;, the 
latter period for the aciiuisition ot occupancy 
rights^FiemanWn, S. it and Burn. J -V't ^oHRA 
j" GRAM -a. Mt KoKILA L E 4 A. 366 (Eev.) 


AGEA TENANCY ACT 11901), S. 9. 


S. 3 oi the Agra Tenancy Act was meant to pro- 
tect tenants against tneir landholders and it does 
net atfect moitgages or 2unpeshgi leases execut- 
ed between April l90i and January 1902, [Burn, 
S M } Bhavvani V. Zahria. L. E. 4 A. 34 (Eev.). 


■ Piiymtni of rent— 


-Occupancy rights 

^The mere casual payment of a sura pm porting 
to be rent in one \ ear to one co-sharer not 

lustify the conclusion that occupancy rights were 

WiLd. 


- S 4 -Grovc—Transfer ability 

A plot of land which is neither lei nor held for 
agricultural purposes but for planting a grove js 
not a holding w thin the meaning of tne Aci and 
there is no "bar to tiaiisferring the rights there- 
under (Sulaiman, J ) Gulab v, Bhagwan’ Das, 

21 A. L. J. 907. 


-Relinquishment of e\piopi ictaty tenancy 


-S. 6— Construction. 


-Validity— Dcltzery of possession necessary. 

Mere execution of a deed ot relinquishment by | 
an expropiietarv tenant cannot amount to con- 
structive fraud on behalf ot ihe landlord In oroer , 
that the registered deed ot relinquishment should 
operate as a valid surrender it is necessary mat 
adual possession should be made over by the , 
expropaetary tenant to the 

(F B ) , 20 Mi 219 (F. B.) 27 I. C 586 ; 31 I- C. 
794 followed ] 

Where according to the plaintiff s case itself as 
put forward in the plaint, the defendants were 
actually in possession but as sub-tenants and 
where the fact that they were in actual posses- 
sion when the deed of relinquishment was ; 
executed, was nowuere denied, held mere is no 
necessity tor delivery of possession because the 
landholders were already m actual physical pos 

^^WheU the Revenue Court passed a decree for 
ejectment in favour of the plaintiff after 
of defendants to hie a suit ior declaration of right 
as proprietors and the piainiiff was put m pos- 
session : Held, the decision of the question of 
sub-tenancy against the defendants by the 
Revenue Court bars the defendant from con- 
tending that they have been m possession as 
landlords. The mere fact of the removal of the 
piamtitf’s name from the revenue papers as an 
exproprietary tenant does iiDt affect the question. 

The delivery of possession whether actual or 
formal to the plaintiff amounted to the plamtih s 
getting possession as exoropnetary tenant (the 
title which he had claimed) and a suit for actual 
possession within six monlhs from tha® date, is 
not barred. {Gokul Prasad,!) Bhagwani j 
Mare. ^ ^^24 : 1923 All. US. 


Owing to the too rigid classification ot tenants 
in section 6 all lessees including Thekadars have 
to be included in the class oi non-occupancy 
tenants No adequate provision has been made 
lor lessees holding under a sub-contract and in 
such cases the intention of the parties is liable to 
be frustrated. [Daniels, /.) INDER Dhio Rai v. 
Ram Charitter Rai 74 I. C 971 : 

1923 A. 660. 


-S S— Fixed rate tenancy— 


A fixed rate tenancy cannot be created by con- 
tract, because a fixed rate tenant is defined in S. 8 
of the Act and no person can be classed as a 
fixed rate tenant who does not come within the 
definition. (28 All 747 Ret) Daniels* J.) INDER 
Deo Rai v. Ram Craritter Rai. 

74 I. C. 971 : 1923 A, 560. 




-S Fixed— rate tenancy—Acquisition 


Where a holding was recorded as occupancy in 
the last revision ot records which tooU: place be- 
fore 1901 and there was no judicial decision de- 
claring it to be a fixed rate tenancy between the 
date and the passing of the Agra Tenancy Ac^, 
S. 9 bars the acquisition ot the s atus of a fixed- 
rate tenant. [Fremantle, S M ) Mt, Amdani Bibi 
V. Ram Chandra Naik Kalia 

L. E 4 All 306 (Eev). 


-Resumption — Rent free grant Oc- 


cupancy rights. 

The right of a tenant who has held for 12 years 
under a rent free grantee cannot be disturbed b^ 
any subsequent order in a resumption suit* 
iFrefttantle, b, M.) Gajad.ar Prasad v» Dwarka 
pRAsAD. L. E 4 All. 355 (Eev.) 


-Revision— Period for 


Generally 4 months is considered to be the 
term beyond which applications in revision are 
not accepted— But in special cases the period may 
be extended, [Fremantle S. M.} Bashir 
p , Mt* Zaib-ON-Nissa* E. E. 4 All. 393 (Eev ) 


-Ss. 9 and 20—Scope of— Landlord and 


kases* 


-S. Zr-Ap^icaUUty of — Mortgages md 


tenant— Dis piites between— Jurisdiction- Fixed 
rate tenancy. 

S. 9 of the Agra. Ten. Act is very limited in 
Scope and applies only where the dispute is be- 
tween a landlord and his tenant and relates to the 
nature of the tenancy. A dispute may arise in 
proceedings to which the landlord is not at all a 
party. Under S 20(1) of the Tenancy Act the 
interest of a permanent tenure-holder or of a 
fixed-rate tenant is heritable according to his per- 
sonal law. Whereas other tenancies devolve ac- 
cording to the rule laid down in section 22.^ A 
dispute -may very well arise between the rival 
heirs of a deceased tenant and the question of the 
true nature of the tenancy may have to be decid- 
ed in a litigation to which the landlord is not 
a party. It is not open to either set of these heirs 
to go behind the entry at the last revision of re- 
cords and adduce evidence to the contrary. The 
presumption under S. 9 is conclusive. 

There are many ways in which fixed rate ten- 
ancies may come to an end, e. g., by surrender, 
ejectment, express agreement with the laridlord, 
or as in this case, by merger. I cannot th^efore 
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AGJRA TENANCY ACT {1901), S. iO. 

see how one can shut out evidence directed to 
show that a new position has ani>en since ihe 
settiemeius [Lindsay and ^uhuman, JJ.) Sheo 
Na^^dan V. Bilgobind Misra 21 A. L J, G97 . 

L R. 4 A, 333 ^Eev) : 74 I. C. d47. 

S. 10 — Propnetot “-Right to Khudkasht 

—Possession. 

Khadii-isht can only be held by a propr etor 
who IS in possession. When a proprietor makes 
a transfer, he loses his sir and khudkasht rights 
under S 10 ot the Tenancy Act even in the land 
which he has been cultivating tor 12 years and 
becomes an exproprietory tenant. He obviously 
cannot claim khudkasht rights in land which he 
only begins to culnvate at the time when he loses 
hiS' possession. [Ryves and Daniels, J J ) Gulab 
Singh v. Shib Lal. 21 A. I* J. 331 : 

L. K. 4 A. 203 (Eev| : 74 I C. 286 
1923 A. 34. 

S 11 — Acquisition of occupancy rights — 

Joint tenantS“-Rcltnqnishmcul by one—Graut of 
7 years' lease to the other — Effect. 

When a ia'hei and son cult vated jointly, but 
before acquiring occupaacy rights, the lather 
relinquisoecl the holding and the son took under 
7 year’s lease, tne terms ot the tenancy are 
altered and the period cannot be cou.ited lor 
acquisition of O'-cupancy righis. [Fremantle, 

M* and M) SoTi HaRN^m Kuak v* 

Dilla. L. E. 4 AIL 445 (Eev ) 

— S, 11— Ac(]ui$ttion of occupancy rights 

— Partition of holding— Breach of continuous 
possession, 

A holding held joirtiy by two persons was par- 
titioned by them and each entered into separate 
possession of his portion Held ih *t the question 
whether any of them was entitled to count the 
period before parti>ion towardb the acquisi'ion of 
occupancy rights depended upon whether the par- 
tition bad been recognised by the zemindar. If 
it had u >t been lecoguised then the tei anis would 
remain jointly liable for the arrears of rent and 
the continuity oi possesnon would not be broken 
by the panition. In tre other case the 2 amindar 
would De debarred friun suing jointly for arrears 
ot rent and the tenant before partition would be 
deemed to be different from Ihe lenant aitcr par- 
tition and the period before partition Wv.uld not 
be couiiied. towards the acquisition of occupancy 
rights, [Fremantle, S. JSL) Anup Rai v. Bisban 
Mohan, X E. 4 A 263 (Eev.) 

S. li — Nominal ejecim^at — Effect, 

A meiely nominal ejectment does not cause a 
break in the tenancy. [Fremantle, S. AL) Maulvi 
Asad Ujllah v, Baldeo Patakwar 

I, E 4 AIL 408 (Bev ) 

S. 11 — Occupancy Righis — Conlinuons 

possession — Entry in records— Burden O) proof 

Where a tenant has been in possession of a 
holding for 12 years but the revenue papers show 
that tor one year of this period some other per- 
son was m possession, the entry is not sufficient 
proof of relinquishment. The party who &ets up 
relinquishment must prove it by evidence. 
{Fremantle, S. M, and Burn, J. M.] Dwakka 
PRASAD Z'. jWALA LRASAD* L. E, 4 All, 356 (EfiV) 

Y— 2 


AOEA TENANCY ACT (1901), S. 14. 

S, ii'-Occupancy right— Creation of — 

Assertion of title (1922) Dig. Col 21 PRAG 
Narain V. Angad 70 I. C 495. 

S 11 — Occupancy rights— Fallow land. 

Where it is found tnat be. ore the de^ndant 
'ook It up lor cuhivaiion the land was fallo v tor 
many years if not for ever HeUl,^ that rccupancy 
rig .ts cannot accrue in such land. [Fremantle, 
S M ) Mittho Pandey V Chaturi Pandey. 

L E 4 A. 25X (Eev). 

S. 11. PROVISO [&}— Ejectment— Tenant 

continuing in possession — Delay tn e.xecution — 
Lease for 7 years. 

If occupancy rights have accrued, a subsequent 
execution of a lea^e does not destroy them. Where 
possess On, ui spite of formal ejectments, was 
continuous it is for the plaintiff, to show that the 
• e-admission was in consequence of an agreement 
to hold under a reg stered lease for 7 years. (Fre- 
mantle, S iif, and Burn, J, M ) Raoti r>. Raja 
SURA j Pal Singh, X. E. 4 A. 116 (Eev). 

S5 11 (a) — Enttyof tenant as holding 

under a lease — Occupancy rights — Bar of. 

The mere entry ot a tenant as holding under a 
lease in the revenue papers is not sufficient 
evidence to prove the lease as a bar to the accrual 
of occupancy rights (Fremantle, S. M and Burn, 
J. M ) Sh JAN Mahomed v Raja Inderjit 
PaRtab. L E, 4 All. 403 (Eev ) 

Ss, 13 and 95 — Decree for ejectment — 

J or mal delivery ot pos'iCssion — Effect of — Subse- 
quent suit for declaration of occupancy rights. 
Where in execution of a decree for ejectment 
formil possession of the property is delivered, it 
is sufficient to destroy the judgment debtor’s 
possession as a tenant. The tenant cannot after 
delivery of such possession maintain a suit under 
S 95 of the Tenaney Act for a declaration of 
his occupancy right. [Burn, J. M.) Fateh Singh 
y. Pran Singh. L, E. 4 A. 59 (Eev). 

Ss, 14, 10 — Appli Lability— Grant of fresh 

holding — Burden of proof , 

S. 14 of the Agra Tenancy Act applies only to 
rases in which occupancy rights have not already 
been acquired It does not apply to cases under 
S. 17 where the tenant has already acquired 
occupanev rights. 

It a landlord moves a tenant who has already 
acquired occupancy rights, the onus lies on him 
to shew which part of ‘he new holding is given 
m exchange and which part constitutes iresh ten- 
ancy. (Fremantle S. J/.) Bhayia DuRGA Pd. 
SING'I V, lUMMAN MUSALMAN. 

X. E. 4 AIL 301 (Eev). 

14 — Exclutnge—DeienmnatiOn of 

minimum area. 

The land which a tenant has cultivated jointly 
With otners cannot be taken into account for the 
purpose of determining the minimum area receiv- 
ed by hmi in exchange. (Fiemantie S. M, and 
Burn, J, M ) Nainoon y MR. Hafizunnissa, 

X, E. 4 A. 290 (Eev.) 

- — S . XA— Exchange — Meaning off 

Where an ado tioa is proved and the fairer 
and &on are cultivating together, 'th# 
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AGEA TENANCY ACT (1901). S. 22. 


seem a good cause for holding that a genuine ex- 
change had taken place. ( n, S. M. and / eanon 
/, M,) BhARTOO V. JAMBOO PRASAD. 

L. E -4 A* 15 (Eev . 


“Ss 14 and ll— Exchange of occupancy 

holding— -A fpUcabhiy of the section— Burden oj 
proof. 

Per Pearson J M. S. 14 of the Agra Tenancy 
Act lays down generally the principles on which 
land mav be considered to have been rece ved in 
exchange tor other land, where a enant h is lost 
possession on agreement to t ike other land and nas 
actuaih received such other land within the year. 
It appi es to all tenan sgCiierally and not onh to 
those dealt w th under S, U, S 14 appl es to ex- 
change genera! y b3ih betore and after the acquisi- 
tion of cccupancv r’ghfs 

Per Burn J Ji Ha landlor-d removes a tenant 
from a holding in wnich he has acquired occu- 
pancy T'g its and gnes hi ii a new holding m us 
place the onus lies on the landlord to show w nch 
part of the hold ng is guen lu exchange and which 
part constitutes a fresh tenancy {Bufn^ J, M and 
Pearson J, }1.) Hardon Singh v, Tod\r. 

L E. 4 A, 92 (Eev.) 

S. 14 — Exchange— Period of occupation 

A tenant wtio was already in possess t^n o 
certain plots was given certain other plots by the 
Zam> Ildar. 

Held, that it was immaterial whether the 
tenant bad surreniered the old plots or con mued 
in possession of them, t »e question to be decided 
being whether he would be considered to have 
received the new pi t& in exchange. [Fremantle, 
S. M and Burn, J, M>) Bhagelu v Pakshotam 
Das, E 4 a, SOO (Eevq 

S. lA— Occupancy rights— Acquisition of 

change tn the name of tenant 

If there is only a nominal ejectment, followed 
by a change oi name, the tenant remiining the 
same, t le tenancy as a whale i> m-t alteied and 
the periods »>f continuous cultvation can be la^en | 
intocjnsideration foi the acquisition of occupanev 
rights. {Fremantle S. M, and Burn, J. M.) Tull A 
V, Hanwant Singh. L. E. 4 All. 385 (Eev.) 

S. 1^— Occupancy rights— Acquisition of ‘\ 

Exchange of plots. 

Where a tenant held some holding or other 
from ihe same landlord continuously, the periods 
can be laken on for the purpose of acquiring 
occupancy rights. [Fremantle, S. M4 Chatter 
TAL Singh v, Ismail. L, B. 4 Ail. 425 iHev-i 


afterwat'ds as gabts, and payment of rent all along. 
Held, his claim cannot succeed till he proves how 
the rights of the occupancy tenant h ve disappear- 
ed under S. 18 [Frernantle, S. M, and Burn, J M.) 
Nakain Dhobi v Kishen Kumar Ram Tewari. 

L. E. 4 AIL 403 (Eev) 

S 20— Occupancy holding— Mortgage-^ 

Esiofpcl 

No mortgage of either occupancy or non-occu- 
pancy rights can be valid in view of S. 20 
Agra Tenmcy Act. Courts will not help 
Such a mortgagee to recover his money but 
on the other hand they will not permit him 
to den> a trausacbon which he has entered into. 
[Burn, S. M.) C lAUDHURl KuNu^N Lal v. Jai 
Singh. L E. 4 A. 342 (Eev). 

S 22— Cultivation by tenant— Death of 

tenant — ConhnuattOfi of cultivation by widow — 
Occupancy rights — Acquisition, 

A tenant died after holding certain land for 
10 years. Hi^> wudow aftenvards coniioued to hold 
the land for two \ears more and ihen remarried. 
Held, that the widow bad acquired occupancy 
rights, not in her own right, but as an heir to 
her deceased husband consequently she forfeit- 
ed iherii on her re-marriage. [Fremantle. S M. 
and Bunt J. M ) Mt. Kawab Sultan v, Mt. 
Kishan Dei. L. E. 4 A 259 (Eev)- 

S. 22 — 'Devolve*, meaning of — Widow. 

A widow who Succeeds to an occupancy holaing 
on the death oi bei hu^b uid may not have anyihiug 
more than a life-interest there* n ; but she would 
be an occupanev lenant for the time being and the 
succession would open out on her deatii lo the 
heirs oi the las male holder and would go to the 
persons entitled under S 22 oi the Agra Tenancy 
Act and then in existence, provided that 
It those persons are tne daughter’s sons or 
cuiUteral male relatives in the male line of 
descent, they must be co-sharers in the cultivation 
ui the holding at the time when the last occupant 
died. Case-law discussed. [Kanhaiya Lal. J.) 
BrfAWANI Bhikh V. SiDH Narain. 70 I C 820 : 

1923 A. 18. 

S. 22— Distant collateral sharing in 

cultivation — Right of succession 

In tne presence of a nearer collateral, a distant 
collaieiai even if he shared in the cultivation 
with the deceased cannot succeed. [Fremantle, S. 
M. and Burn^J, M.) Mt. Ummulfarsi Bibi 
Ashgar 3u. B. 4 AH. 409 iKev.) 


— — S. Vi— Letting value— Calculation of , 
Under *4. 14 (3). Agra renancy Act, in determin- 
ing the letting value, the increase of rent should 
be taken into consideration. In making tne calcu 
lation of the letting value, all tliat ib necessary ib 
to^calculate ihe valuation the previoub hold ng at 
settlement rates and to decieeas occupat.cy a 
portion of the present holding carr> iug the same 
valn^son a* tne same ratus. {tr^^manlle, S. M, ana 
Burn, J. Jljf.) Bhupal v, Sujan Singh. 

h. B. 4 AIL 395 iBev ) 
— S l$— Eject ment— Claim as tenant — 
Exteniion of occupancy nghis. 

In a suit in ejectment the ijfendaat proved he 
was recorded as sub-tenant i-or 7 years, and 


S, 22-— Joint holding — Mortgage of 

yortion- Right to redeem. 

Where two persons are in joint cultivation and 
a portion of the holding is mortgagee by one, the 
other IS en i.kd to redeem, [kanhaiya Lal, J.) 
Ganesh Din v. Lachman Singh. 74 I. G 765. 

-S. 22 — Sir land — Sttcce:>sion chela — 

Rights of. 

22 of the Tenancy Act makes special provi- 
sion lor succession lo tenances Before the Act 
was passed succession lo tenancies was governed 
by Hindu L^w and it there were no such provi- 
sion as S, 22 It would be stdl governed by Hindu 
Law. Iheie iscenaialy no giound for thinkmg 
that S. 22 can apply to succession to sir rights. 
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AGEA TENANCY ACT (1901), S 22. 

This must still be governed by Hindu Law and 
chelas thereto re succeed to sir rights as they do 
to Zetniudari rightb, {Frenuuitie, b. M ) Debi 
V. ABDUL Kha-liq. L. E. 4 A, 210 (Eev). 


S 22— Succession —Collatefals, 

Distant collaterals cannot succeed under S. 22 
Agra Tenancy Act ; i.or can ihe nearer collaterals 
wno did not share 1 1 the cultivaliou. {Frcmuntle. 
S M. and Burn,], M.\ Lalji Rai v, Bindeshar 
Rai. L R 4 a. 181 lEevj : 

a 0. & A. L. E. 1009. 


, AGEA TENANCY ACT (1901), S. 34. 

-S 25 — Sub-leas^ fof more than 5 years 


■ — S. 22 — Succession of collate} ah — Co^shar^ 

itig with wuioWt 

Co-shanng with widow who bas only a life ten- 
ure IS not sutficieni tor purposes of &. 22 of the 
Tenancy Act-, jomt hvmg and cultivation with the 
last male owner must be pioved beiore collaterals 
can claim the holding. [Fremantte^ S M. and 
Burn, J, M.) Kolhu Barai v. SitaL Chaube 

L R. 4 A 234 (Eev) 

S, 22—Succession —Rights of illegitimate 

sons — Sudras — Kayusthas, 

An illegitimate son ot a Kayastha, who is a 
Sudra, can succeed under S 22 of ihe Agra Ten. 
Act. {Fremantle, b M. and Burn, JM ) BaiJ Nath 
Prasad v Gvn Prasad L. E 4 A. 141 (Eev ) 


—Rights of parUts, 

1 he legality oi the one letting of an occupancy 
holding lor more than 5 years does not ntfect a 
salt between the occupancy tenant and his shtknn. 
It IS a nutter solely between the ocenpanev tenant 
and the zeiiundar [FiemantU, S, and Burn, 
/. M,) Rvghunaxdw V. Sarju Pkasad. 

L E. 4 A, 340 (Eev)^ 

S 25—* Sub-let ’ — Meaning of- If may 

be oral bee Agra Tenancy Act 5S 31, 25 etc. 

L. E. 4 A. 182 (Eev). 

-2,2Z—QctUyancy ienint granting per* 


i petual lease — Siirr^indci to landlord— Bj feet, 

I Where an occupancy tenant after granting a 
; perpeiual aifd heritable lease surrenders tne hold- 
' mg to ti e Zemindar, t »e lessee and his heirs are 
entitled to hold as occupancy tenants or lessees so 
long as tnere are he ra of tae original occupancy 
' tenant alive on whom the esta e would have 
; devolved u-ider S 22 of the Agra Tenancy Act. 

I {Burn S. M. and Pairsar J. M.) Jagdambika 
‘ i-'Rasad V. Naubat Rai. 9 0 & A. I E. 469. 

I Ss. 31 25 and 57 {d)—Appltcabihfy 

S. 31 ot the Agra TenauCy Act applies not only 
1 10 written leases, but even to auo-ieiung m coa- 
j travcntion of the Acu The word * sub-lease ‘ 
•S 22 [%)— Stepson— If inherits to step 1 the correlative of * sub-let ’ in S. ^5 and a sub- 
“ ' ' Me ting may be oral or written. The entry in Sch* 

I IV regarding suits under S. 31 (2) covers suns 
j under S. 57 (d). {Fremantle, S, M,} KUAR 
Jang Bahadur Singh v, Nuhar Koeki, 

L. E* 4 A. 182 (Eev), 


mother— Occupancy rights— Acquisition, 

The step son cannot succeed to his s»ep 
mother’s holding under S. 22 Agra Tenancy Act 
Nor can mere sharing m the cultivation along 
with his step mother give h ■in tccupancy rights 
unt 1 he is recogmsed by the Zain ndar {Fre- 
mantle S, M.) Pas^upat Partap Singh v. Lal 
Kupendra Narain Singh. 

L E. 4 All. 407 (Eev; 

S. 22 {&)— Managing cultivation of minor 

—Pooling of agrtcuUual stock— If amounts to 
shaiing, 

A collateral cannot succeed by merely showing 
that ue managed the culiivation ot the deceased 
minor, as iha does ..ot amount to sliarmg in the 
culiivation. If however there is evidence lo show 
thai agricultural stock of both were pooled or 
profits divided It amounts to shiring in the cul- 
tivation, [tremantle, S, M, and Bum, M.) 
Sheo Sarup Tewari V, Sahebz^da Mal 

I E. 4 Ail. 417 lEev) : 9 0. A. L. E. 965. 

Ss. 23 to ZO—Thekadars— Position of. 

Thekadurs are tenants for the purpose of apply- 
ing the pr jvistons of the Tenancy Act and the 
provisions of Ss. 2.-i to 30 regarding the right ot 
sabdeasing are applicable to them. 6 A. L. ]• hi9 
Ref. [Darnels^ /.) Inder Deo Rai v. Ram 
Charitter Rai 74 I. C, 971 • 

1923 A, 560. 

- S. 26~Sud-/ease %n contravention of— 


S. Zl— Inaction of landlord tn getting a 

sub'lease declated void — Effect 
: A landholder might accept and recognize a 
i transfer out if he wishes to reoudute it he must 
I do so at an eaily date and bring his sui» within 
i one year ot the transfer Where ihe landlord was 
1 iound to be the sub-ienant oi a trausieree under 
1 an invalid lease fioin the exprop, letary tenant, he 
I IS liable to be ejected at tne instance of the ex- 
I propiieiary tenant. {Gokul Prasad, J.) Makhan 
; Lal v, Debi Prasad. 1923 A. 401 (2). 

-S. Z2—ApplicahtUiy» 


If can be enforced* 

Where a suD-lease is made in contravention of 
S. 25 ot the Agra Tenancy Acc, by not being made 
under a registered insirument, tue agreement is 
uneuto.ceable and canuot be given edect i 05 ,by a 
court of law, {Unci^ay,Jd UHAaMAN v. Sukhl 
78 I, C, 98* : 1923 A, 453. 


; S. 32, Agra Tenancy Aci does net apply to a 
! suit to reco\ er a iiaciional s lare in a holding 
; aganisi a person in lawtul possession, {Daniels^ J*) 

1 Ram Kishan Rai v, Sheo Sagar Pandey. 

73 L 0. 462. 

I S. Z2— Suit far efccknent— Parties, 

! A geniune division ot a holding, though it 
i may not bind the Zemindar, it may comei on a 
' o>sharer ngnt to collect rents and a si i by him 
i ill ejectment cannoi be dismissed meiely because 
all the co-snare, s have not been joined. 

; [Fiemantie S. M.t Syed Jawad HustiN Khan v* 
i Raghunath Singh. L. E. 4 A 195 (Eev), 

! — S. 84 — Ejectment — Encroachment by 

; tenant— Fixed rate holding 
1 Are I added by encroachment to lands under a 
fixed rate holding can .Only be regirded as laud 
I held wuhout the cousent of the Zemindar and 
‘ the tenant is liable to ejectment therefro^ 
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A0EA XEKAHGY ACY (ISOlj. S. 34 

{Fremantie, S. 3/. J. 3/ t XWAB Md. 

ABDi L Majid Bhagwati Singh. 

L E. 4 A 189 (Eev) 

S. 34 — Person :n fos^esi>!on for mote 

than 12 years, 

Under S. 34 oi :he Tenancy Act a person who 
has ciiUiAated land wiihout the consent of the 
landholder becomes a tenant when the Undholdcr 
chooses to ac<££iowled4^ him to be so, euner by 
suing lor rent or by auing for ejectment. It is ai 
the option oi the landlord to treat such a person 
either as a tresrasser a* d sue him in thecuxl 
courts or as a person liable to pay rent and sue 
him in the Revenue courts, bat until the land 
lord has e\ercised this ontion such a person 
cannot be considered to be a tenant. {Gokul 
Prasad, /.) Tarif r. A? i Ram 

73 I. C. 212 : 1923 A. 419. 

Ss. 34, 58 — PtO'Sun lecordcd as sul- 

tenant— Xo paynuni of rent— Presumption u/ 
tenancy by suffnence when attscs* 

In a suit 111 ejectment of a sub tenant of an 
occuoancy holding, the sub-tenant put m an ev- 
trac. to show he was lecordei as sub-tenant for 
the past 17 years without rent, T*ere was no 
evidence to prove an a icesiral claim. Held, he 
mist be deemed to be a person hokiiiig on suffer- 
ance and as sjon as toe Sirie^cnce is withdrawn, 
he is liable in ejectment under bs. 34 and 58 of 
the Tenancy Act. {Frctnanile, S. 3/. and Burn, 
I . At ) JANKI I'. Ram Sahai I, R. 4 All. 398 tRev). 

Ss- 34, 177 — Proprteiat y title fhaded — 

Appeal. 

Where in a su t in ejectment, the defendant 
sets up a propneiary title within S 177 le) oi ihe 
Agra Tenancy Act, an appeal lies to the D strict 
Court. {Daniels, J ) Naujadik Ru v. Ram Jatan 
Rai 73 I. G. 584 til : 1923 A. 658, 

S. Z^Subdenaiit — Zemtndar— Eject- 
ment 

The Zemiiidai could not be allowed to get rid 
of the sub-tenant by means of a nominal eject- 
ment of the tenant m chief 

The proper remedy of the Zemindar was to 
proceed against the sub-tenani under S. 34 of the 
Teiiancy Act, {Fremantle, S, AL) Raghubir 
Prasad v. Kamjuwak. L. R 4 A. 212 (Rev). 

S. 34 — Suit for tent under — When 

tenable. 

A Thekadar of a village from the Zemindar 
sued the defendant for rent under S. 34 of toe 
Agra Tenancy Act. Agreement for payment of rent 
had never been made between the parties ; nor 
was ever any rent lormally got asse-^ised by any 
Cumt Held that the suit was not tenable; 8 
A, t. }. R. 1087. Ref. {Ryves, J.) Mannu Lal 
V* Babu Ram. 1923 A. 402 

— — — ^S. ZB Suit by grove-holder — Landlord 
and tenani,^Wrongfdl appropriation — Smt tn 
Revenue court 

The plaintiff was a grove-holder and the defen- 
dant the Zemindar* The suitwas brougni on the 
allt^aiion that the defendant being entitled to one- 
fourth of the iruitsof the grove had wrongiully ap- 
' luopnated one half of the trmts. The suit was hied 


AGRA TENANCY ACT (1901), S. 56 

in the Small Cause Court claiming the value of the 
irmts wroiigiuUy appropiiated. The detence was 
that tbe sin. was cognisable only by the Revenue 
Court biing a suit comemplated by S 36 of the 
Tenancy Ad, and that, therefore, the jurisdiction 
of the Ci\il Court was ousted by S. Ib7 of the 
Same Act. Held that the intei tion of the framers 
of the Tenancy Act was to include such a case as 
the present witiiin the jurisdiction of the Civil 
Court, and h S. 36, as framed, does not cover it, 
it IS merely because the possibility that such a 
case was not thought ot at that time wnen the 
section was drafted. {Daniels, J,) Raja Rabi 
Pratab Xakaik Singh v Mahantb Ram 
Prasad. 21 A L. J 646 : !• R, 4 A 331 (Rev.) 

74 1.0 502. 

Ss 41 and 95— Registered lease— Oral 

agreement for enhancement of rent* Sec (19-2) 
Dig. Col 30 Pkag Narain v, Angad. 

70 I. 0- 495. 

S.43ol. (1) (b) — Enhancement of rent — 

Rise in pi tees — Compehlion rates. 

In cases of enhancement of rent it is advisable 
to check the general conclusion to the effect of 
rise in pi ices by competition rates but the com- 
parison must be limited to economic holdings 
only. {Pearson, J. M,) Sahu Pakshotam Das v, 
R-aghUKandan Bh\t, L. R 4 a. 48 (Bev). 

'S 47 — Agi cement to pay higher tent— 

Right to eject. 

it IS not illegal for a zemindar to realise more 
than the rent formerly payable if the tenant pays 
it willingly. 

Where however there is an undertaking to let 
him remain in possession for 5 years and on the 
basis of that a higher rent was agreed to the 
zemindar is estopped from ejecting him till the 
expiry ol such period. {Fremantle, S, M.) Bisham 
Char Singh v. Sahib All L. R 4 All. 363 (Rev). 

S. 47 A — Record of Rights— Pt eparatton 

of — Shps supplied to tenants — Value of — En- 
hancement of rent. 

The preparaMon of a Record oP Rights is not 
equivalent to execution of an instrument within 
the meaning of S. 47-A uf the Agra Tenancy Act. 
During the record operations, which are a preli- 
minary partut settlement proceedings, slips con- 
taining extracts from the record, are supplied to 
tenants who are then called on to attest these. It 
is a stretch of language to describe suCl. a slip as 
an instrument evidencing an agieement between 
a landholder and a tenant such as is contemplated 
by 47. The oral agreement proved by the 
oeitlement record is not suihcient to protect the 
tenant under S. 47. {Burn. J, M ) Ram Sarup 
V, Ajodhiya Prasad. L. R. 4 A. 151 (Rev). 

^S. 56 — Status of sub-ten ant — Ejectment 

— Ctvtl or Revenue Com i. 

Where an occupancy tenant under a compro- 
mise of a suit in a Civil Court sub- let a poition of 
his bolding to another peison for a fixed rent, the 
latter is a tenant within ihe meaning of S. 56 of 
the Agra Tenancy Act and she could be ejected 
only in accordance with that Act {Stuart, J.) 
Ram Gajadhar v. Mt. Surtani. 71 J. C. 881 • 

1923 A. 343 . 
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AGBA TElSfANCY ACT (1901), S, 57. ^ 

Ss. 57, 63 (a) — Efcctmeni — Smt under'--- 

Alienaiwn by Hindu widow* 

A Hiiidu widow’s estdte is not a iife estate ’ 
and It IS not an estate held in tiust for ; 
reversioners i>he represents the estate and has ' 
power to make alietiauons subject to the rights of ; 
reveisionercs to na^e those aheuat ons set aside n 
they are found to be either not for legal neces-uy 
or not lor the beneiit of the e^itaie. They do 
not cease to be operative A reversioner therefore 
cannot msiuute a suit for ejectinent in the ' 
Revenue Couit wuhout setting as»de the aliena- , 
tion. {StuaH,J.) Kamdhya Kaj Kunwar. 

75 I. 0. 681 (2) : 1923 A. 367 (2). ' 

— S. 57 (a) (c)— Non-payment of rent— i 

Ejectment — Maintainability ot suit [Meats^ C. J. 
and Piggoitj J/.) JVIahant Kuber Das v. Ram 
Din Kalwar. 45 A. 6 . 1923 A. 14 {2j. 

S. 57 (b) — Fixed rate tenancy — Agricul 

tural purposes -House construction Sec (1922j 
Dig. Col 32. Maharaja Prabhu Nvkain, 
Singh Bahadur v. Pandit Achuta Prasad 
DUBi£. 9 0. & A. L. K 152. 

— S. 57 (d) — Grove — Tenant holder — 

Ejectment, 

A suit to ejec.t tenant grove-holdeis stand on a 
diflereut footing irom a suit to eject a tenant of a 
grove. Neither S. 57 of the Agra Tenancy Act nor J 
any other provision of law entitles the landlord | 
to eject a leuant grove holder. [Stuart y J f Sheo I 
Prasad v, Babu Kam. 71 1. C. 350. | 

S. 68—Entries in Settlement records — 

Correctors— Presumption — Keouttal. See U. P. 
Land Revenue Act, S. 57. 

L R, 4 All. 434 (Rev). | 

S. 68 — Grove — Ejectment from — When 

permissible. 

It is necessary to distinguish between land 
which has been giyeo to a person for the purpose 
of planting a grove and land in which there is 
already an established grove which is iet to some- 
body, In the first case it is settled law that the 
landholder cannot eject the gro^-eholder under 
S. 58 ot the Tenancy Act uiilc&s tnere is some I 
special custom or contract to that effect Where 
however an esiabhsned grove is let for rent, a 
suit for ejectment will he under S. 58 ot the Ten- 
ancy Act, {FremantlCy S, M, and Burtiy JM] 
Kashi Nath v. Data Din. L B. 4 A. 71 (Rev). | 

-S. 68— Grove holder — Siat against— If \ 

maintainable— Defences, 

A tenaux in possission of a grove is liable to a ^ 
suit under S. 58 Agra Tenancy Act. He caw resist , 
such a suit an the ground he is not a tenant from j 
year to year but a tenant holding under a special i 
contract or oue poaSsssing the customary rignts of 
a grove holder. He must piove that the trees 
were planted with the consent express or implied 
01 the landholder. [Fremantle S, M and Burn, I 
J,M) Sheo Jatan Pkasab Naik v. JaGuup ! 
Loma. 9 0. & a. L. R. 1059. 

53 ^ IdA—Sale of undivided Shxre — 

Effect— Ex-proprietary rights — Mature of. 

When the undivided share ot a co-sharer is a 
maial is sold, he becomes an ex-pro pnetury 


AGEA TENANCY ACT (1901), S. 73. 

tenant of the whole proprietary body and not of 
his vendee onU, Tms principle will apply even 
where the land being khuakabhi ot und^r 12 years 
ex-propnetary fgats do not accrue and the vendee 
remains only a non-occupancy tenant. [Fi cmanfle 
S. M, and Burn J. M] Jang B\h\dur Naik p. 
HARBiLiS Naik L R 4 A 430 fEev). 

S. 69 — Applicability of — Ejectment 

An ejectment under S 59 of the lei.ancy Act 
breaks the tenure even if the tenant continued to 
occupy ihe same land. [Burn, J, J/.j Malai 
Khan v Sheodh.an Singh I. E 4 A. 217 (Rev) 

Ss 59 and 61 — Piocccdtngs for eject- 
ment — Uncer Lifted payment or adjustments 
The provision*^ ot O. 21, R 2 of the Civil Pro- 
cedure Code, which bar proof of payment of 
money or any other adjus ment in satisfaction 
ot a decree, which IS not certified to f»e Court, 
apply to proceedings for ejectment under S. 59 
of the Tenancy Act. [Ftetnantle, S M. and Burn, 
JM.) SujAN V. Md. Fateh Shah Khan. 

L. E 4 A. 261 (Hev.) 

S, 68— Ejectment— Right cf one co-sharer 

to sue, 

A co-sharer who is entitled to collect the entire 
rent ot a particular tenant is also entitled to eject 
him, as he is a landholder for the purpose ot the 
Act [Daniels, J ) Muneshar Tewari v. Mt. 
Mahesha Kueri. L E. 4 a 329 (Eev) : 

74 I, C. 197. 

S. 66— Ejectment— Revision, 

In an ejectment suit the tenant raised the ques- 
tion that he should be allowed the benefit ot S. 66 
of the Agra Tenancy Act but the Commissioner 
did not decide the point. Held there was a ground 
for interference in revision. [Burn, S. d/, and 
Pearson, J. M.) Pearey Lal v. Prag Narain. 

L E. 4 A. 39 (Eev.) 

^S. 67 — Ejectment — Suit for — Pleas in 

defence. 

The pleas that the defendant had acquit ed 
occupancy lights, and that his ejectment was sued 
tor because he had ret used to a^iree to an 
enhancement of rent, can be raised as alternative 
defences to an ejectment suit [Fremantle, S. M. 
and Burn, J- Ram Bharosey v. Kalka 
Prasad I. E. 4 A. 249 (Eev.) 

S ^8— Decree in ejectment — When takes 

effect, 

A decree in ejectment takes effect from 1st 
July under S. 73, Agra Tenancy Act. even if 
actually possession is delivered later. {Fremantle^ 
S, M, and Burn, J. M.) Hafiz Ahsan Ulla v. 
Eda. T. E, 4 All. 324 (Eev). 

— S. 78— Ejectment — Execution of decree — 

Date when tt takes effect. 

Though the formal giving of possession in exe- 
cution of an ejectment decree is postponed till 
shortly after the beginning of the next Fasii year 
the ejectment takes effect from the beginning of 
that year. [Fremantle, S. U, and Burn, J, M,) 
t Gajadhar Prasad v, Mul Chand. 

I. B. 4 A. 68 (Eev). 
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AaEATSHANCY ACT (1901% S. 16. 

-S 75 { 2 }S\ecuiton— Crops on hading 

— Tenant allowed to remutn in possession— • 
Status of 

UndLr S. 75 (2) Agra, Ten, Act, when crops or 
standing on the holding at the lime ol delivery oi 
formal possession, the patties may agree that the 
tenant remaiub in possession till the crops arc cut 
paying a reasonable rent. I he term during wmch 
he remains in su-h possession cannot be com,jU- 
ted tor acquiring occupancy ng -ts, {hremtinllet 
S, in.) BiSrtMAiH V, Mt. BaAWANi KuaR. 

L. E. 4 A. 371 (Eevi 


AGBA TENANCY ACT (1901), S 88. 

there may bean abandonment. {FremanflCf S. M. 
ami Burn, J. M.) AmiR Haidar KhaN v. Ram 
Katan. L. E. 4 A. 3ii6 tEev.) : 9 0, & A. L. K 804 

S, SI— Abandonment of land by tenant 

— What constitutes— Action by Zamindar. 

Techincai abandonment under S. 87 of the Act 
' c nnut ue said to be proved where the tenant in 
I cniet did not leave tne village. The mere entiy 
m t »e paiwan papers that the land h^s been 
abandoned does not make any ditieience. {Fre^ 
mantle^ t>. MA Sheo Nath KuivMi v. Autar 
KuhMi. L. E. 4 A. 130 (Eev), 


.g I^^Dispossession by Zemindar — ^uii 

for posscs'hioH ^Limitation. 

Where the Zemindar is responsible ior the 
plaintih’s mspossession irum his ho ding, a suit 
tor recovery ot pusscssion tjiereot is governed b> 
the SIX mouths rule undei S. 7^. {Gofful Prasad, 
Ja Paksotam V. Gan Rat Ram. 

73 I C. 1012 : 1923 A 517. 


— S. %1— Abandonment — Proof. 

Proceeding undei S 87 Agra lenancy Act is 
not tne only method Oi proving abaodoumewt. 
{Burn^J.M] Naina?;. ChaudhUki Ha.av.ant 
biNGH. L. E. 4 A l88 (Eev) : 

9 0 and A, L. E. 1058. 

S 87 —Proof 0 / abandonment. 


S. 79— Jurisdiction—Civil and Revenue 

Court— Kcliel grarued by Revenue Court. S<€ 
(1922) Dig. Cul. 35 PkayaG Ahir Mahabir . 
Ahik. 69 1. C. 811. 

Ss 79 and IQI— Jar isdtciton— Civil and i 

Revenue Court— but t for possession and damages 
—Declaration of title. 

Where the plaintiff brings a suit for possession 
as occupancy tenant and daraagcb for crops foici- 
bly cut ana appropriated by me deiendanl claim- 
ing under a iea^e irom the Zemindar held that ttie 
plea for pusscsbion was mainta oabie only m the 
Revenue Court and that the claim for damages 
must also fail. The suit was in ettect an attempt 
to evade the provisious oi the Agra Tenancy Act* 
The Civil Court cannot investigate, much less 
find on the allegations oi tue plaintiff tnat he is 
for one reason oi other an occupancy tenant. 
Nor can it tor the same reasjii decide vvhetner toe 
defendants are permanent lessees. A suit lor 
deciai atuii betvveen ivv^o rival tenants may be 
brought in a Civil Couit but a suit tor possession 
as an occupancy tenant must be brought in a 
Revenue Court. {Ryots, J.) SiTA Ram v Chait 
Ram 7i I. 0. 447 : L. E. 4 A. 291 lEev.) .* ; 

1923 A. 2o7. , 

■ S. 79— Sir land— Mortgage of— Ex pro 

prtetary tights—Suii for possession. 

Persons having ex* proprietary rights in sir land 
can sue ihe purchaser Ot land under S. 79 of the 
Agta Tenancy Act for possession It is immate 
rial that the latter was in possession as mort 
gageeou the date on which ex proprietary rights 
were acquired, {Frtmantle S, M.and Bum, J 
MA Ram Udit Ojha 2 ;. Balkakan Ojha. 

L, E. 4 A 818 (Eev). 

^1— Abandonment of holding — Proof, 

The law as to abandonment of a holding by a 
tenant in Oudh is not the same as ii is in Agra 
and the facts tuat the tenant went away and that 
a relative leit in charge of the holding paid rent 
direct to the landlord on his account does not con- 
sul ute abandonment. Where theie is proof that 
when the tenant went away he made no arrange- 
jmntsfor the cultivation of the holding then 


In order to prove abandonment it is necessary 
to piove l Ot only ihat the tenant has lett the 
village but alauihdt be has done &o withuut inax- 
uig arrangements £ 0 . the culUvation [Prcmantle, 

0 M, ana Burn, J.M ) Sakhawat Ali v. Asad 

All L. E 4 A. 173 ^Eev). 

S. SI— Object and scope of— Abandon- 

! ment — Failure of landholder to proceed under 
the section. 

It has ever been held that theie is absolutely 
no other way of establishing abdudonment by an 
occupancy tenant except by proceeding under 
S. 87. Obviously this section is not meant 
tj provide the only means for esiabli&mng 
this lact as it can only be brought into ope«a ion 
when the teoant has left the ne ghbourhood. 
W’hen the tenant has done so it must, of course, 
be held that if the landholder fails to avail him- 
&eU ot this ptocedure. He will oe coasideied 10 
have neglected to take advantage of the means 
provided tor him by law for estabii^ihmg hiS 
claim defaiiitely» and the burden must he heavily 
on him ; but cases do arise whe’-e it is pOMiively 
to the advantage of the Zemindar to alU>w an 
absconding tenant's name to remain on tbe papei s 
as a means of preventing the acqmsit'on of occu- 
pancy rights by the sub-tenant. {Pearson, J. iff.) 
Mahomed Ali Nasir Khan v. GUptar. 

L E. 4 A 56 (Eev.). 

— -S. 87 — Occupancy holdingm-Zemindar — 

Receipt of rent from the cultivator — Abandon- 
- ment, 

1 It IS always a question of fact whether the 
Zemindar is to be considered as agent of ihe 
teiiant-m-chiet or the latter is to be held to have 

' definitely abandoned. {Pearson, J, MA Neur 
AHIR V. Kauleshar Ahir. 
s L. E. 4 A. 68 (Eev), 

1 S. SS— Occupancy tenant — Improvement 

I made by consent of 11 out of 18 Zemindars, 

I Where 17 out oi the 18 Zemmdars consented to 
* the making of an improve nent held that tne court 
’ will not compel the occupancy tenant making the 
! improvement to destroy it at the instance of the 
18th Zemindar as the benefit of that occupancy 
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AGRA XENAKCY ACT (1901), S. 96* 

holding IS the benefit of the whole village wbe- 
ther the plaintiff is interested m it or not. 
iShuirU J.) Reshna Bibi v. Bhawani Saran. i 

1923 All 281, ^ 

S. 95 — Joint cultivation — Period of— If 

counts for acqut:>ttion of occupancy tights^ 

Where the evidence shows that a person was 
cul ivatiiig jointly with ano her lor some time and 
thereaiter singly, the former period cannot 
be counted for t-.e acquisition ot occupancy nghtst 
{Fremantle, S. M. and Burn. J, M.i Bohra Salig i 
Ram V To LSI Ram L R, 4 All, 350 iRev). 

S 95—Juftsdtction — Ctvtl Comt — butt 

for declaration that defendant ts sub-tenants 
A suit for a declaration that the defendant is a 
sub-tenant of the pUintitl falls under S. 95 Agra 
Tenancy Act and is t.ot cognuable by the Civil 
Courts. {Daniels, J.) Omswkv Deo Narain. 

73 I. C. 947 . L. R. 4 A. 430 -Rev.). 

1923 A. 568. 

■ S. Q^SiUt for declaration of ex-pro^ 

prtetary rights— Pnor tix pxi to order based on 
PatwaiPb Report — IJ conclusive 

In a suit for declaration ol ex- proprietary rights 
under S 95 Agra Tenancy Act, a prior, ex patte j 
order based on the patwan’s report and fixing rent | 
caonot operate as res judicata. {F* cmantU, S. M. \ 
and Burn, S. KEOTl v. Tika KaM. I 

L. R 4 A. 374 (Rev.) j 

S. 95— Suit t'.r declaration oi tenure— 

I nor ex parte oider granting ^ ex-propnetary 
r ghts— Order based on paiwari’s report — If 
binding, bee C. P. Code S, 11. 

L. R. 4 All 396 (Rev). 


AGRA TENANCY ACT (1901), S 164. 


Ss. 102 and Landlord and tenant- 


Rent payable in kind — Refusal of tenant to culti- 
vate land— Suit tor datnai^es. 

A suit for { a\ment of rent in kind, where defen- 
dant IS alleged to have purposely left land fallow 
is triable only by a Revenue Court. {Ry%es,J} 
Raja Narandra Bahadur Pal r. Bafati. 

45 A. 7 . 1923 A. 50. 

S. 146 — Wrongful distraint — Suit for 

damages — Limitation bte Lim Act, S. 23. 

1923 All. 146. 

S. IbQ— -Of dcr rejecting petition of ap- 


peal — Revision. 

In a suit under the Tenancy Act the Assistant 
Collect r p issed a decree and a pet tion of appeal 
was presented to the District Judge The suit 
was under Sch, IV Group C. No. 39 of the sa’d 
Ac' and under the provisions of ?s l50 and 154 
of tlie sa*d Act The D'sirict judge refused to 
entenain the petition on ihe ground that he had no 
jursd'Ction under S. 177 of the Tenancy Act. On 
revision to the High Court held that no revision 
lay, 14 A L J. 2Sa Ref, [Piggoi, J,\ Adya Saran 
V . Kali Charan. 45 A. 567 : 21 A L. J 524. 

L R 4 A. 223 (Rev) : 76 h C, 280 : 

1923 A. 580. 

-S. 158 — Smt for resumption— Plea by 


defendant — Pi opru tary title. 

A plea by the defendant m a resumption smt 
based on S. 158 ut the Agra Tenancy Act ra»ses a 
quesi'on of propr'etary iide wiihin S. 177 (e) of 
the Ten. Act {Lindsay, J,) Lalta Prasad v. 
Khakga, 45 A. 336 : L. R 4 A 84 iRev) : 

71 I. C. 773 : 21 A L. J. 189 : 

1923 A. 318. 


S. 95— Suz/ for declaration of status 

same co sharers alone joining — Effect. 

Under S. 95 Agra Tenancy Act. a sun for dec- 
laration of status IS not bad because the khata 
is J>dnt and some of the sharers nave not joined 
in tne suit. (Fremantle, M.j Mt. .AMDaNI Bibi 
V . Ram Chandra Naik Kalia 

L. R, 4 Ail. 306. (Rev). 


S Applicability of, 

Even though a Thekadar is a non-occupancy 
tenant under S 19 of the Agra Tenancy Act, 
neveitbeless S. 96 can apply only to a non- 
occupancy tenant of an agrtouliural holding 
which a Thekadar is not ; consequently he j 
cannot sue under S. 96 in a Revenue Coutt. Hi:, i 
proper lemedy is to bring a suit for specific per- ; 
toimance if tnere was a contract for permanent 
lease. {Ryves,J.) Girja Nand v. His Highness | 
THE Maharaja Parbhu Narain Singh Kashi 
Naresh. 75 I. C, 605 ; 1923 A, 398 (2). , 


S. ^*1— Attestation by Revenue Officer— j 

Sufficiency of, 

S. 97 declares that at test at ion may be affected 
by any Revenue Officer superior to the rank oi 
Qauuwgo Attestation by a Deputy Collectoi m 
an executive capacity is clearly adequate, (pre- 
mantle, b.M. and Burn, /.ilf JJagannath PrasaD 


V , Raja Indra Bikram Singh. 


B, 4 A, 237 CReY). 


S. IQO—Usufi uotuary mortgagee's name 

entered tn icvenue recor dt^—buit for recovery of 
pioportionate amour t on account of that share 
which has been redeemed. 

Plamtiff was a usufi uctuary mortgagee under 
t vo mortgages , one wab redeemed but his name 
continued to be recorded as a mortgagee He 
5ued tor recovery of the proportionate omoum of 
lUe money whxh he had to pay on account of that 
share wh ch had already been redeemed. Held 
tiiatwheie a person’s name is entered as mort- 
gagee lessee the revenue court was not compe- 
tent to go behind the entry and lo find that he 
was not »n possession. Consequently such a smt 
does not lie. {Gokul Prasad, J.) Irshad Maho- 
med Khan v. Iwala Pk^sad. 76 I. C. 663 : 

1923 A. 344. 

— — S. IQ^-Co-sharcr—Lambardar —Collect 
tions—Smt and decree for a portion of the rental 
—Decree for share of rent— Interest. 

The am unt of the actual Col iections showed that 
the lambardar realised 7b per Gent. With regard to 
to the res he brought sui s and obtaintd decrees 
a<^ainst defaulting tenants the fact that 

some of the decrees cannot be real zed is no fault 
of the lambardar nor can it te s.nd to const tute 
negbgence No neghgence of the lamba^ dar m 
the Collection of rents has been proved and that 
the decree in favour ot co-sharer for profits should 
pr<;w 3 eed on the ba^is of ac'ua! Collections, with 
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A0EA TENANCY ACT {190i)» S. 164. j AGEA TENANCY ACT (1901), S. 194. 


12 per cent interest which is the proper rate of 
interest in the case up to realuanon \Rafiq^ and 
Ltnduiw JJ } Kamchandra Sakup V . Kirpa 
Devi. ' 1^23 A, 216 


S, 164 '--Sjn^ 63^ a cO’SUarct against 

Lanibiudar foy tecovcty of share of profits 
Onus when shifted 

When a co-sharer has given general evidence 
to show that me rents a'-e gieaiiy in arrears tha’ 
the tenants are solvent and that mere are no spe- 
cial circaimtances why the rents should not h-ive 
been collected, the onus is shifted on the Laaibar- 
dar to s^ovv that for some reason not connected 
with hiS own iiegl'gence or misconduct, he 
was unable to culled the reot. Collection charge', 
should be awarded to the Lambardar, even though 
he does ihe work 01 collect-on hunselfc 13 A L ] 
851 Foil {SnUiiman, /•} Musamvut Hhuw Ram ; 
Adbn Singh. 75 I. C. 553 : 1923 A. 33o 


^Sb. 164 and 165— Sint by co-shaier for 

share of piohis — Decree on actual collections 
Previous arrears. See 11922) Dig. Col. 39. 
Durga Prasao V. G\ng\ bAUAN. 70 I. C* 763 


S. 164— Sia7 by a mortgagee of a Lam- 

bardar for profits — Maintainabihiy. 

An 8 annas sharer who was also a lambardar 
mortgaged his 3 annas share. The irortgagee 
gave h.in a lease for 7 ^ears. Afer that period 
the lambardar continued making collections 
The mortgagee sued him lor recovery oi piohts. 
Held that such a suit d d not he, 14 1. C. 260 
Affir. {Goknl Ptasadi J-) Tirbanx Sahu v 
Lachmi Pande, 75 I. C. 666 . 1923 A. 346. 


167 — Jurisdiction— Civil and Rev'enue 

Court — Suit reiat'Ug to possession of trees, toie 
Landlord Tenant, Grove. 45 A. 191 : 

21 A. L. J. 33 : 9 0 & A. L E. 277 : 

1923 A. 134. 


S. l$1—’Smtfor declaration of occupancy 

rights— By lenom cognisable. 

A suit for declaration of occupancy rights both 
against a zemindar and a co-ienaut, is coginsable 
Only by a Revenue Court. {Ryves, /.) Khairud- 
din V. SauU GUlab D.vs 74 I. C. 220 U; 

Ss. 175 and 179— Ejectment— Death ol 

decree-holder— Legal representa ive— Revival oi 
proceedifcfgs — Abatement. See 11922) Dig. Col. 
40. TheN^tu Chandrawat Kosh Trust v. 
Chandra Ball L. E. 4 A, 10 (Eev). 

— — -S, m—Applicabdity of — Appeal — 

The words “ in all suits ” in S. 177 of the 
Agra, Ten. Act would comprise suits oi any des 
criptiou in waaiever group they may be and it 
cannot be sa»d that because a particular kind of 
suit falU in Group C, the appeal does not lie to 
the District judge. {Lindsay^ J.) Lalta Pra- 
sad v. KhaRGA. 45 A. 836 : 21 A L. J. 189 ; 
L E. 4 A. 84 (Eev) i 71 1. 0. 773 : im A, 313 

— ^Ss, 177 and Ejectment suit— Plea 

of jus miti— Appeal 

* ; The iMendant in a suit fur ejectment denied 
the !aiidlord% title and setup that of a third 


person. Held that there was a question of pro- 
prietary title raised in the smt and where ihe 
question was decided by the Revenue Court an 
appeal lay to the District Judge. The remedy 
under S. 198 of the Tenancy Act is an additional 
’'emedv but does not prevent an a peal lying to 
the District fudge under S. 177 cl. (e) ot the Agra 
Tenancy .Act. {Gokul Prasad, /.) TULSI PRA- 
sAd Sah.ai V. Ram Raj Ahir. 71 1, C. 308 : 

1923 A. 414 (2) 


S. 177 (e) — Proprietary right — Mortgage 

right 

The question whether the defendants are mort- 
gagees of proprietary right or have no right at all 
lathe land m dispute amounts to a question of 
proprietary right within section 177 35 A’l. 

157. Foil. [Darnels, J.) Dhirja v. Mithan 
Lal. 

74 I. C 914 1923 A, 562. 

S. 177 [c)— Proprietary title— Suit undei 

S. 34. Agra Tenancy Act. 

The plaintiff brought the suit under S. 34 alleging 
that the de.cndant was eccupving tne land wituout 
nis permission. The detendant pleaded that he 
was a mortgagee oi the proprietary right. Held 
that a qu est ion o t p roprietary r i ght was^j j»it€4»igtr 

J,) NAUJADJK R\I V. RA.M lAT.AN RaI. 

73 I C. 584 11) 1923 A 558. 

S. 177 (f) — "Question of jurisdiction 

has been decided’' — Meaning of. See 
(l922j Dig Col. 17. Pohap Singh v. Mohan 
Singh. 

70 I. C. 578 

S ISb— Grounds f 01 revision 

Failure to consider the -evidence oa record 
judicially is a ground tor revision under S. 185 
Ag'a Tenancy Act. [Fremantle, S.M, and Burn. 
J. M) Ram CiJARAN L\l V. Ratl 

Ii E. 4 A. 193 Eev. 

; S. 185 —Omission to consider questions 

raised. 

Where the Court omits lo consider questions 
which were defiiu'ely raised before it is a 
sufficient ground to interfere in revision. [Fre- 
mantle, S M andButfhJ.M.)Souxyiv Ahmad 
All L. E 4 a, 197 (Eev). 

: S. 185 — Power of Collector to review — 

LimtMton, 

A Collect jT could not review the dec'sion of 
another court except on the ground of some 
clerical error appearing on toe face of the record 
and he could net interfere after the 30 days 
allowed by the Statute Law [Fremantle, S. M.) 
Chxnkoo Chamar V. abdul Ghafoor 

I. E. 4 A. 146 (Eev). 

I — S. 194— Co-s/wrer — Right to sue in 

I ejectment. 

I S. 194 Agra Tenancy Act should be stc’ctly con- 
I slrued and unless there is clear piooi that one of 
I the co-sharers has the sole right .to ^collect the 
whole rent from a tenant, all the co sharers 
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A6EA TENAISrCY ACT (1901), S. 194. 

should join in a suit in" ejectment, [Fremantle ^ S. 

M) Ram Sag\r Pandey i. Lal Kishun Panedv. 

9 0. & A. L. E. 1080. 

S 19^— Declaration of temtre-Main- 

fainabihtv of ^uit — Chum common — Defendants 
refusing to fres<>. 

In a suitfo’* declaratinn of tenure under S. ^5 
Agra Tenancy Act, where it is found the basis of 
the claim IS common hi plaintiffs and the othe’' 
defendants who refused to p ess it, tne suit should 
be diSTi'ssed under S 194. [Fremantle^ S. M, and 
Burn, J. 9/.) Mt. Reoti v. Tikv Ram 

L K. 4 All. 396 (EevJ 

S, lM-~Lawhardars — Ejectment $mt by 

som** — Maintainability. 

In a Slit to eiect by some only of the lambir- 
chrs. the others who never took any interest in 
tne resump ion proceedings or the claiming of rent 
cannot intervene to protect the tenants from being 
ejected [Fremantle, S. M. and Bum J 
Badri Singh v, Bhup. * L. E. 4 All, 321 (Eev). 

— S 194 — Lanihardar — Poweisof, 

A lambardar can give possess! m to a tenant to 
erect a kucha house on land belonging to the 
joint pafti as be is an implied agent otthec'’- 
sharers. {Danieh, J) Abdur Raoof B*ch- 
CHOO. n I G. 495 U) : 1923 A 532 (1) 

— — S. 194~Lambardar — Power to collect 

rent of holdings. See {19221 Dig. Col, 42 
Hanuman SiNGH Syed Ahmed Ali Khan. 

9 0 & A, L. E. 243. 

— S 194 — Pinchase of 2emtndari mieresl 

before app^al—Etfech 

Pending the r opeal m an e jec*nient suit the ten- 
ant purchased t e Xemindiri mterest : Held the 
mere ground tnat it was probable that if the suit 
had been then msututed, it world be dism'ssed 
under S. 194 Agra Tenancy Act w\s not justifica- 
tion for allowing the appeal [Pi cmantle^ S. M, 
and Burn, J. A/.) Debi MaNGIl Pathakv. 
jAGESiRE L E, 4 At 202 (Eev.) 

S Right of'—Oneco-sharer to sue 

— Civ. Pro Code, 0. 1, R. 8. 

When there are many co-sharers in the village ; 
an informal paniti m between the co-sharer^ is 
the onlv means by which the rent can be realised j 
and the Revenue paid and when such a paitiTan i 
or fhaibandt is in existence in the village and is ! 
formally recorded in the %Da]ib uharz ; and it has ; 
been in force for over forty vears, the co-sharer 
in whose share particular plots fall is perfectly 
entitled to collect the rents and eiect the tenants 
of those plots, and the land is not removed from 
his share merely because particular tenant hap- 
pens to die without heirs. {Darnels, J.) Jokhu 
Rai V. Bhabhuti Kai. 1923 A. 559 

S. 194. — Thekadars — Authority to collect 

rent 

There is nothing in S, 194 of the Agra Ten- 
ancy Act to require that the authoruation to c »l- 
lect rent by one of several thekadars should be 
in writing [Fremantle, S. M, and Burn, /. M,) 
Hafiz Ahsan Ullah v, Epa. 

t. E. 4 AIL 324 (Key). 


AGEA XEKAI^CY ACT (1901), S. 202. 

— Ss. 196 and 197— Ejectment suit — Reve- 
nue Court’s decision whether biidirg. See (1922) 
Dig. Col. IOJanki v. Debi Sh^nka.r. 

69 I. C. 799. 

S. l9B—'Smi by landlord for arrears of 

t'ent — Tenant pleading fa y'ment in good faith to 
diird person-^Decisson against land lor d^Bighi 
of suit in Civil Com t, 

A landlord brought a smt for arrears of rent and 
the delence set up by the tenant was payment in 
good faith to a thii d pe»-son who was impleaded 
as a party to the suit. The title of the third person 
was negatived whereupoa he brought a suit in a 
Civil Co.irt for the declamtioo of bis title as land- 
lord. Held that the suit was not barred by. S. 11 
C, P. C, and that it was maintainable m a Civil 
Court [Ryves and Gokul Piasad, JJ.) Habib 
Khan v. Fida Hus kin Khan. 

L E, 4 A. 138 (Eev.) * 71 I. C* 1017. 

S 199 — Grove land — Title to-mOwnershif 

of trees apa t ficm the land — How determined. 

It is compeient to a person in a suit under 
S. 199 oi the Tenancy Act to have the question of 
title determined and to prove that he is the owner 
not of the hnd but ol the trees on the plot. [Lind^ 
^ay and Daniels, JJ) LAtT\ Prasad v Ram 
Bahadur. 21 A. L. J. 434 : 74 I. C 349 ; 

^ 1923 A. 540* 

S. 199 (1) — Decision on a question of 

title— Effect of. 

The decis’on on a question of t’tle under S. 
199 of the Agra Tenancy Act has the force of a 
decision of a Civ il Court and where such a deci- 
sion has been arrived at by an Assistant CoUec- 
toi Second Class in the United Provinces, it will 
h(3 res judicata when the i-ame is attemoted to be 
raised before an Assistant Callector, Fi-^t Class. 
[Daniels, J) Amin-ud-din v, ^bdUL Sh^koor. 

73 I. C. 460 : 1923 A, 656. 

S. 291— Record of rights — Entry tn— 

Presumption. 

Where notwithstanding the order of a compe- 
tent authority the entries in the record of 
of rights have not been corrected for over 
two years there is no pre«;umption that the en- 
tries are correct, 33 A 799 distinguished. (Gokul 
Prasad, J.) Tika Ram v. Dubo Shib Lal. 

71 1, C. 992 : 1923 A. 401 (1). 

S. 201 (3) -Suit for profits. Sse (1922) 

Dig. Col, 1072 Sheo Narain Rala Rao. 

9 0. & A. L. E, 150 : 69 I. C. 208. 

S. 202 — Agricultural lease— Suit to set 

aside-Ejectment— Jurisdiction— Civil and Revenue 
Court. See (1922) Dig. Col. 46. Amina Bibi ti. 
Saiyid Ali Zafar. 44 A. 748 : 70 t. 0- 968. 

6. 202 — Lamhardar — Perpetual lease— 

. Rights of lessee — Plea of tenancy— -Procedure. 

The lamhardar of a village granted a perpetua I 
lease to the defendant of 20 bighas of land. The 
olaintiff, a co-sharer, brought a suit in the Civil 
Court for the cancellation of this lease on the 
ground that it was beyond the powers of the 
lamhardar to execute. The defendant pleaded 
that the lease was a good and valid lease. IJis 
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AGE& TEHANCT ACT (1901), S. 208- 

contention was that not only was it within the 
powers of the lambardar but that it was escecnted 
with the consent of all the co-sharers Hdd that 
this was in substance a plea that the defendant 
was the tenant of the whole proorietarv bndv 
including the plaintiff and that under these cir- 
cumstances the Trial Court should have under 
S, 202 of the Agra Tenancy Act directed the 
defendant to file a suit in the Revenue Coutt 
withm 3 months to establish the tenancy which he 
set up. [Lindmy and Darnels, JJa Kali Div v 
RamaPAT, ' I. R. 4 A 167 (Rev : 

73 I C 953 ; 1923 A: 534 

— -S. 202 — ^uti tn e^ecf went— Plea of ten- 

anoy’-- Power of Civil ConrL 

Where a suit for ejectment from a certain 
plot of ai?r'Cuhural land on the ground that the 
defendant is a tre-?nasser is brought in the Civil 
Court and the defendant oleads a tenancy it is 
incumbent on the Civil Cmrt to refer the plaintiff 
to a Revenue Court under S. 202 of the Agra 
Tenancy Act There is nothing in the sectmn 
itself to require the C’vil Court to decide that the 
claim to a tenancv is bona fide be’ce apnlymi! 
S 202. [DanieK ■/*) Jas^^am v Amar Nath. 

71 I C 475 (1) 1923 A 439 

CHAPTER X-Co-sItarfr—Aiiteeweni h> 

hold less than htm share in consider ation of pav 
ment of Revenue 5v nfUet sknrers 
Where a co-sharer toak less than his prnror- 
tionate share of comnon prooertv in cnr^idera 
tion of the other co-sharers navmg th'^ revenue on 
the entire estate, chanter X of the Tenancv Act 
does not apply to the rase and proceedings for 
assessment of rent or revenue are not maintain- 
able. {Pearson,! 3/.) J\ikak\n Singh r; Dip 
NaRAIN. L R 4 a 46 fRevl * 

9 0 & A. L R 213 

-CK. X—Resumpiton — Grove land. 

It is only a grove and not the land given for 
planting a grove which can be resumed under 
Chapter X of the Tenancv Acl {Fremantle 
S. Md SuRAJ Bali ik Brij Nath Shargha. 

I,. R. 4 A. 276 I Rev). 

AlitEH ESEHY-— Tiist of— Domicile— Commercial 
domicile* 

When considering questions arising with an 
alien enemy it is not the national itv of a person 
but his place of business during the war that is 
important. In Jeonsidering the validity of com- 
mercial contracts, regard is had to the place of 
business, whether it is in an enemy country. The 
validity of the contract does not depend on the 
nationality of the party nor even on what is his 
real domicil but on the place or places in which 
1® carries on his business or businesses (1916) 1 
K B. 284 ; (1915) 1 K. B. 837 ; (1902) A. C. 484 
Ref* iBoUifaXi A* /* €*) Mohanlal v* Bishesh- 

0AGA. 

70 I. 0. 344 : 1923 Hag. 121 (2). 

iJXWIOH AHB BIMYIOH — Acceptance of 
fetnissioft-’Tf amounts to ahindonmeni*-‘ Intent ion 
Where division takes place the nnere fact of 
non-payment of rent or claiming or accepting 
remission is not proof of abandonment and until 
abandonment is proved, the right to the lands 
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remains intact, The question is one of intention 
to be determined by the circumstances of each 
case {Jwala Prasad and Ross, 7/,) Ramnandan 
Sahey V . JAIGOBIKD Panday. 2 Pat. 839. 

Riparian owners— Rights of— Accretion. 

The bed of a public navigable river is the pro- 
perty of the Government though the banks may 
be the subject of private ownership- If there be 
slow accretion to the land on either side* due for 
instance to the gradual accumulation of silt, this 
forms part of the estate of the riparian owner to 
who^e bank the accretion has been made. 
Regulation II of 1825). If private property be 
submerged and subsequently again leftbaieby 
the water, it bebugs to the original owner. 
(Lord Phtihmore) Naresh Narayan Roy v. 
Secretary of State for India. 

50 Cal 446 : 45 M, L 444 : 

1923 H. W H. 511 : 50 I. A 121 : 

32 H. L. T. (P. C.) 162 : 1923 P. C. 1 (P. C ). 

APPEAL — Agreement by parties to be hound by 
the decisions of a Court on local inspection— 
Whether excludes right of appeal — Right oj appeal 
not taken .iway, unless parties agree expressly or 
by necessa ry tm plication. 

Where the partes to a suit agreed to the matter 
being decided by the Court according to the 
orinmn which it mav entertain upon a local 
mspection without going into any further 
evidence in ihe suit such an agreement 
does not preclude any party from appeal* 
ing against anv decree that the Court may 
nas^ a^'er such local msoection, excepting on the 
points 0 ^ fact decided by the Court on its local 
ins'^ection 

It is only in cases where an agreement between 
the parties results in the Court assuming jurisdic- 
tion winch otherwise it would not have or involves 
the Court in going so far outside its ordinary 
course of procedure that it is impossible for the 
appellate Court properly to review its decision, 
that parties are not entitled to appeal against the 
decision of that court 

The right of appeal is a very important right and 
the Court will not imply a term to give up that 
right unless it is driven to that conclusion. 

The right of appeal will not be taken away when 
the parties agreed to mere deviations from the 
ordinary procedure of Courts. L. R. 5. P. C. 516; 
(1896) A. C. 136 followed. 26 Mad. 76 ; 87 M- L. 
J. 100 dissented from (Schwabe, C.J. and Wallace, 
J .) Sankaranarayana Pillai V Ramaswami 
PILLAI. 44 M. L. J. 258 : 17 L W. 803 : 

(1023) M. W. H. 154 : 72 I. C. 149 : 

1023 Mad 444. 

Amendment of plaint — Power of court 

— Bona fide nnisfake—Objection taken in trial 
court — Effect, See C. P, Code O. 6 R. 17. 

2 Pat. 910. 

Batch of suits — Evidence in each not 

considered separately — Effect. 

In a batch of suits for enhancement of rent, the 
trial court went into the facts of each suit or 
group of suits separately and gave its judgment. 
But the appellate court reversed the juc^ment 
without considering the evidence in each sepa- 
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rately. Beld^ the judgment cannot be accepted as : 
proper.' (Oils and Kulwant bahay^ //.) Namd Lal 
Chaube V. KEbHO Prasvd Singh. 

1923 Pat 339 

Criminal trial— E’^idcnce agaiHi,t each 

of several accused to be gone into sepunitoly. 

In a cnmiiiai appeal where several accused are 
concerned, the evidence agamst each should be 
gone into separately. [knsHnan, J .) IN ke 
SAMACH4RI. 45 JJI. L. J, 728 

33 M. L T. 182 (H. G.) : 18 L W 743, 

Decree for joint possession — One ol the 

plffs. not made respondent — Bringing ium on re- 
cord after the death ot anothei. (1922 ) Dig, 
Col* 1073 Tej Narain Sahu v. Dal Kam bAHU. 

1 Pat 699 . 4 Pat. L. T. 170 ‘ (1923) Pat 207 : 

69 L 0. 624 

APPEAL — Dismissal for default — Ficsh one if 
Competent 

Thete is nothing in law to prevent the enter- 
tainment 01 a Ire&h appeal alter the aismissai lui 
deiaiilL 01 a previoubl) hied appeal, piovidcd iiii- 
latter appeal was otherwise in urder and was 
filed witinn the period of iifintaiiou. {Das auu 
Kulwant ba/iay, JJ,) bURAjDEO i\AUAiN biNod 
V, Pakxap Bai, 2 Pat. 735 . 4 Pat. L. 'i , 4ua 
(192b) Pat. 213 ; 7a 1, 0. 2b4 . 

1923 Jt*. 5.4 (A. 1. E.) 

Disposal— Technical points* 

It is always admissible in the interests of justice 
that an appeal should oe heard upon its merits in 
preference to being rejected upuii any teclnncai 
point ol law. {Ftpont J» C,) Murl* Mal v. 
Vaishno Ditta, 73 X. U. 788. 

Disposal 0 /, without summon ng respon 

dent— Legality of. 

Where an appeal IS disposed of and allowed 
without notice to tne respondeat, tne decision 
cannot stanch {PumanUe, i> M, and Burn^J. 
M,} Chattak u. Raja bUR<j Pal biMGH 

L, E. 4 A. 373 (Eevi. L. E. 4 A. 442 lEev). 

Evidence Appreciauon of — Con- 
clusion Ol trial judge as legaidb ciedibiiuy— 
When can be reveised in appeal. See evid£.nce 

192b P. d. 1 d6. 

Failure to consider evidence— Effect. 

P'ailuce 10 consider ail the evidence on record 
is sulhCient to justiiy loteriecence in appeal. 
{Kremantle^ S. ii* ami Buni^ J M.) MX. Kala- 
WATI V* biXA. L. E 4 A. 290 (Eev.) 

— Judgment — Finding on all issues in 
appealable cases to be given. 

in appealable cases an opinion should be ex- 
pressed on all the important points, to avoid the 
necessity of a remand bv the appellate Court, 
{Batten, J. C. and tialltfax, .4. J. o.) Lachhmi- 
NARAYAN V, Moulvi Zahikul Baid ALVI. 

1923 Nag. 322. 

— “ — Lrimitation—Piea of-^If can be raised 
for the first time. See C. P. Code, O. 8, R 2. 

69 1. C. 194. 

Li mi tatio U'-^Ques Hon if can be raised 

(or the first Umc. 
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Where a point ot limitation though not set up 
as a deicnce appeared piaiiii> un the face of the 
record and did net invoUe any enquiry into ques- 
tioiib ot tact oe.cre it could oe disposed ol, it 
may be raised tor tiie first time in appeal, 
^.Uuiudiasekhuia Aiyai , o. / and Rainaswamy 
iycngai, J ) Javarl Gowda v. IMaki Gowda. 

1 Kys. L. J. 72. 

Maintainability— Transferee ot tenancy. 

BENAMI TKANsACilON. *71 1 9, 1 *. 

1923 Cat. 90. 

Xew case — Power to allow— Adverse 

possession, 

in the plaint the plaintiff set out that the pro- 
perty had Leeii the subject ot vaad dedicaaon for 
leligious purposes and tnat it had only recently 
been trespassed upon by the cietendants. Held 
in-it on appeal tne plainuil cannot be allowed to set 
up a new case ihat a:> soon as uie property ceased 
to be the subject ot dedication tor religious pur- 
poses It beeaine shaaiiia. or common property of 
die whole village and that, Uie possession oi toe 
dcteiidaiKS could not thereiote be adverse, 
[Bruadway, J.) Deok R\si v. UULt Chand. 

a Lah. L. J. 97 : 73 I. C. 817 (2) ; 

1923 Lah. 259 (1). 

Xew pica — Ij can bo allowed. 

An appellant should uoi be allowed to put for- 
ward tor the nrsu tune iii appeal a piea not taken 
ill uie inal court, ana wiiicu ihcretore ihe respon- 
dent had no opportuniiy to couvroveru {Mookerpe 
and Uiotcncf^ JJ,) BnDBANMuaiNi UASl v. 
tvUMUDCALA DaSI, 28 G. W. N. 131* 

Xois) plea of jurisdiction— Facts not in 

dibpuU. 

A question ot jurisdiction which depends on 
no ai&puud tacts cau bu allowed to oe raised lor 
LUC nrsi Lime in appeal {Jlookeijee and Kanfiini 
JJA KAJENDKA .\AivAtN CHOWDHUkY bATlSH 
v^HANDkA CHOWDdURY. 60 Ual. 948i 

— Offer by a party to be bound by the 

aeoision of tne aial ooiift —Offer not acocpied by 
the opposite pan y— Com poteitoy of ike party to 
prefer an appeal. 

E'.cn thougii the dafendanta m a suit offered to 
be bound oy the decision oi tne trial court arriv- 
ed a^. Oii lUjpection ui the iocaluy. their right of 
appeal IS not adecied vvaen iviere is nothing to 
buow that the plaiiitiif agreed to it* In such a 
case they are not estopped Ixom questipniug the 
coiteciiiess of the trial court. The case is 
different where there is an agreement of the 
panies agreeing to be bound by the decision of 
the tiiai court. All. 26b reierred to. {Gofiul 
Prasad, J-) Ghulam Husain v Ganesh Lal. 

75 I. 0. 619 ; 1923 A. 373, 

— — ...plea of adverse possession if can 
raised for the fiist time. 

Where a plea ot adverse possession though 
reierred to in the pleadings is not l ought out m 
the Cumts below, it cannot be raised for the 
hrst time in second appeal. [Chatietjee and 
Cumtng,JJ.) Anil Kumar Biswas v. Hash 
Mohan bAHA, 28 C, W. N. 46* 

*, — not raised tit the memorandum*^ 

If to be allowed to be arptcd. 
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A point not raised in the memorandum of 
appeal should not be allowed to be raised in 
argument. ami Daniels^ JJ ) Lalta 

PRAS4D 2-. DARStiAX Si.NGd. 74 I. C. SS9. 

.Qutsilon of faci—WiNtiiSes — Opt-tnoa 

of if till jud^c US tu* 

In an appeal on a pure question ol fact suiiici- 
ent vieighi snould lc gi’.ea lo toe opinion oi the 
tiiai judge as regards ihe aenicanour, lotelligencL, 
position ana cliarac..er ot the witnesses who are 
biought before lun He ki a batter pobuion 
form a juigineiil oa the points tnan tne appellate 
judge who ha» uO advaiitage et seeing the \\i.- 
nesaes, {Loni IVrenbuty) Baxlbai Fkamji v. 
MANILAL jLGALDaS» 

4a M L. J 243 : 11923) M. W, N. 580 : 
IS L W. 148 . L K. 4 P. Vi. 147 . 

1923 P. C. 62. IP U j 

* -,* * > *- ^> - Rcdcfnption deacc — Pt ehminary aiui 

final. 

An apperd Irom a preliminarv decree in a 
ledemptioii suit Cannot be treated as one iruiii 
the hnal decree aifeO \Ualal and DantcU^ A. J , 
C.} RAjAbEXH SW%MI DaYAL MUHAMMAD 
Sher KtiAN. 9 0. & A. L, x4. 20«i : 

74 1. C« 4bi.i. 

>— « — -Right ot—Ea pane decree — Illegality of 
order— Enect ol erroneous proceedi.igs unde: 
O. 9 R. 13. Seo C. P. Cube, u. 4i K. 22. 

45 M, I. J. S05. 

— Right of-^Ordcr of Court to U taken as 

it stands. 

The right of appeal does not depend on whai 
the Court ought to have done but on wh^t n 
actually did. where what ii actually aid was m 
pass a decree on me meats though the appeiiam 
did nut appear agaiiisi such a decree ihe law aliw 
Ws an appeal. W neu tue appeal comes up ior deci- 
sion me appella.e Court has then to decide wne* 
ther ihe ordei passed was the proper uraer and one 
which toe Couit oeiow had jutisdicUon m paa^ 
Ii it decides this qu..siiuii in the negative, u wiii 
set the othei asiae. {Ryves and Daniels, JJ.) Xasi . 
Khais; V. IxwARi. 21 A. L. J. G67 . 

9 0. 8c A. Xi, E. 64a . #4 1. C. 9Ua« 

- Right of—PiV iy agg/usfjd. 

Even where a decree is not passed against a 
person tu a suit la terms, it he is aileUed by the 
same, he can appeal against it. {Datul, A, J, C, 
Raja bUKAi Baksh Si8.gh v, Munku Lal. 

10 t>, L. J. 229 E. 677. 

At^mATE COtTET— Decree of- Effect ei 
decree of original coun — Extension of bme. Set 
0922) Dig. Col. 24. Haja bAsiKANXA acharya 
p. SaRivT Chandra Kai. 70 1, c. 6 

Evidence admitted without objection in 

trial court^Objcctions. 

Evidence admitted by the Trial Court without 
any objectioh at the time when it was offered 
B^uld not be excluded irom consideration by the 
appellate Court. {Abdul Raoof and Abdul Qadir, 
PJ4 Mt, Channi EiBt Ahmad Khan. 

' 69 E 0* Uh 
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Evidence of witnesS''“Credifrdity. Sec 

{19^2) Dig. Col. 49 PalchUR Sankara Keddi v. 
Mahalakshamma. i 

17 L. W. 1 : 27 c| W. H.414 : 

70 I. C| 949 (P. C.). 

Finding oi iact by trial Court-^ Apprecia- 
tion ot eadeucc — Credibility of witnlesse^. Sec 
PRAcriCE Appeal 7o I. 0. 736 : 192# Mad. 103. 

A'€^£J pica — Qiit^hons of fact. I 

Any ground oi appeal rai&ing questf^on of fact 
light lO be pleaded m the Court ^rial and 
canxiot be taaeu at any later s^age <^f the case. 
{bimpson, A. J. Cp MohKAM v. JBan&iIPHAR. 

26 0. C. 125 : 1323 Wdh. 14. 

New point of law — IVhcn alhwelAio be 

laised. \ 

In dt^peal, questions oi law not raised ad the 
trial were allow ea to be argued as they reqliiired 
no tuither evidence and as thej allecied the snatus 
Ol a parti to the sud. {Miucf, L. J. and FostCf}\J.) 
Raja Makund Deb V. bRi Jagannaih, Jexam^Ni 
2 Pat. u69 : «± Tat. L. T. 427 : 
(1923; Pat. 97 : 1 Pat L. E. 201 : 
*121. u. 230 1923 P. 423. 

ARBITRATION— Agi;n/—Por4;t;ri Jp—Fi oof, 

A puncipai can autnuiase ixis agent to refer 
dispute to arhitiatiun. Ihe autnuixsatiua need 
Qut oe in waiving, but must be pro.eu. {Ftpun, 
J.CP PhAYLH MA.^UMED i\HAN V. MT. VvAFA 
Begum. 73 1. C bU9. 

.Agreement to abide by majoi tty alone 

acting — AoJiiia if vuitd. 

Wntire the yaities to a reference to aroitraiion 
agiceu lo abide by the avvaid oi the majOiit> ot 
arbhiators, and inough oarbtralo.s vveie ap- 
pumted only o oi tuem actually took putt in it 
iud passed a unariunous awaia. the lei m is not 
oinamg on tue parties as the resmt oi tne arbi- 
tatiOu iiiighl nave been diiteient it tue other 
two albU participated aiid guiacd the proceedings. 
,FoHun, JP biiEiKh Abdulla b. Ai. V. K. S, 
FiivM 2 Bur. L. 0. 229. 

Agreement to have value fixed ooutfs 

power to fix. 

Whore an agreement between parties contained 
X Clause tnal u tuey could nut agree as to vaiua- 
ann.it should be arrived at by aibitiatiun, no 
light ot Holloa in a civii Coun can accrue, until 
valuation is hxed oy arbitiaUun. It is aUa case 
jt oustmg the Courts ut their judsdictiou, but to 
posipune such junsuiciiun till a ccriam event 
va.s.es piaCe. Haldane.) ARTHUR 

riEKBEKT HaLLEN V. FREDERICK BENJAMIN 

nFaetH. 33 m Ii. T. 4a3 (P. 0.) 

Agreetiient to refer — Contract — Claim 

lOf damages for snort ddivei y of goods. 

Tae coiitract m question was in writing and 
cOQUined a clause providing tuat an^ claim or 
dispute Oi any sort whaievei la connocuon there- 
wuu, unless an amicable settlement could be 
airived ai» must be retcircd lo aibittauoiu 

Upon a Claim bviug made for nun-delivery of 
a poi uon ot the goods coxitracted for, the deien- 
dants referred the matter to arbitration, u.ii4^r 
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provisions ot this clause. The plaintiffs, however 
refused to end tiie arbmation, and ulia^^ed as 
their lea-iOi. ior such rciusai th^t aibitraiuis aie 
iovar.abo ^ picjuuicea tribanai and tbav such 
proceediOfcjb aie ai'iTn.tjs bubjccl to iiiucn deiay. 
Tec a^Di < atiO^‘, iacicii.*uii, pr<.ctedcd m the 
abae.icc Oi uic piaiu Ufs and ultimately ati auard 
was ipa ic dw uiSa'ug the cla.m. 

In a au i oy the plaiuaits ior damages. HM 
that a UiC c cnu wh ca navc happeaca tae arbi- 
traiiOu clause in quesaun was ccariy appi cabic. 

ine paitiCb dad, by agreement, selcc.ed tiic r 
own t. *buuai ana must Da bound by its ucCisio.i 
unless :t can De inipeaCned upon any ct toe wei - 
known giouudb upon waKh sued a decision can 
be cnalicug-^d, {bux)it :>m%in urn bsorac^ JJ.i 
FlKM OF GiiAMAN'Di LkL V, OHLK^MJI Lal. 

4 Lali. i68 . a Laii, L J. 146 : 

1 . C, 4dd . x<ali, 4 j6 

* —^igreeinent to refer — Suit on tontnict — 

MaintaiudbUity of-. 

Fids, brought a suit to recoier a ceifaut 
sum at muaey alleged to be aue m respuct 
of a coiitract uhicn uas enUr-d ii.m on 
12-9-1915 Oi the uelivery Dy 18-11-1916 of a 
b-ile 1/1 dho ics at a ceoani ititw. dhe Ciatc 
jSxed for pa51ne.it wa-i 27—11 — 1916. IhcguOvi^ 
were deiivet ed to the deiendant on tne dale it. 
question but tne price ihere or was not paid on 
the due date Alter thi» iader date, nasrauen 
as there tiad been much specuiaHuu in this cUss 
of goods, a coaiimtme ol the clotn mei chants oi 
Jhaiisi asssmbled and brought out a plan by 
whicn claims tor breach o con ractof delivery ol 
tuose good> or lor failure to pay the price due m 
respoctoi tnese goods wciC be settled. The 
plamtiifs and the de endaut submit ed to wnat 
m'gnt he cahed the awa d oi the arbitrators and 
agieed that the claim winch the piamtitfs nau 
against the defendant should be settled on tin- 
basis. Tue plaintms subsequeiUly sued on the 
baaia of the old contiaci foi damases. Held tha 
the suit was n.d mdmainable. \Lina:>ay and 
Dumeh, JJ ) Nauh v. Maxnu Lal. 

45 A. 472 . 21 A. X.. J. 6b0 : L. E 4 A 216 : 

I. 0. 615 : 1926 A, dib 

- — Award—Law governing-- Dispute be 
tween parties to be leiencd to arbuia ion 11, 
London — Oujecaons award to be orcleired — 
Irregulanty li can be pkaded 111 deiencc. tl 922 j 
Dig. Col 52 OpPriEXHaiM and Co ej. H^jef 
Mahomed Hanif SAaiB. 74 i. C. 616. 

Award — Application foi filing-— Corrcc- 

iiortof mistaket*— Execution proceedings. 

The decision of the arbitrators is tmal. if there 1- 
oa the face of the award, a patent niconsisieac\ 
such as a Hat coniradiCtiOu in measurement, ui 
a nus>take ol anthmctical calculation, it is open t ' 
the Court to wdiicii application is made tor filing 
the award on a patent eiror ot that sort being 
pointed out^ 10 send ihe award tacs: to the arbi- 
trators to correct it before a deciee is passed m 
accoi dance with it. But anythiwg of this kmd 
cannot be done in execution proceedings (IFu/s/r 
and Kankaiya Lair //•) H^R Frasad v RagHu- 
BAE UaYAL. 21 a. I«. J 541 : L. E. 4 A. 553 ; 

74 1. C. 817 ; 45 A. 628. 
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Award — Contract— Arbitration clause— 

Refeicncc to arbiUahon before commence mmt 
of smt— Effect, 

Wheie an action has been commenced upon 
a con tract w men coiuaias a prov ision iur reier- 
ence to aibitiation then even it a reierence to 
mbitratija has taken place betore the suu is m- 
s itumd and a no appiicaaonis made to stay the 
auit pendmg toe ai Duration, the award ^s ol no 
eilecl. 

Ihe law Will not caforce tne specific pertor- 
maiice Oa an agreement to reter to arbitration but 
a auiy appealed lo, it nas the power, in its dts- 
Cieiiuii, to leluse to a par^y tue ahernatue of 
having tne dispute settiea by a Court ol law aud 
liius to leave n m in the positioxi oi having no 
othei remedy than to proceed by arbitrauon. It 
tne Court has refused to stay an action or if the 
delendunt haa aDai,aincd from asking it to do so, 
me Couii has seism oi the dispute and it is oy its 
decision anu Dy its aeci&ion aione, that the lights 
ol the pait Ob aie bcitlea. It loilows that in the 
Utter Case, the private tribunal, n it has ever 
come imo exist-iicej is j unci us officio unless the 
paitxes agiee dt 2 novo mat the Dispute shall be 
Lied Dy aibitraauii, ana that the action itself 
ihali be reieucd. Tnere caniio^ be two hibunals 
each with juusdicuon lo insist on aeo.dmg the 
«ight:> ot tne parties and to cumpeltnem to accept 
its> decision. This is clearly iiivoivcd mthe piopo- 
suioii tnat the Courts will not allow their jurisdic- 
tion to be ousted. ^flookeijce and bietchet ^ Jj ,) 
Ram FKAbAD SUKAJMULL V, MOHAN LaL LuCH- 

mlvarain. 38 C. L. J. 67. 

Award— Decree based on award — Fresh 

suit within twelve yeats li lies— Proper remedy 
whether oy execution oi the decree on award or 
^ult— 'buu barred. See {1922) DlO. CoL, 52 Lalit 
.VloHAM MoiTRA V, SASl bEKHARESwAR KOY, 

70 I. C 300. 

———Award— Legality of— Ministerial act— 
'Police to parlies— Necessity for — statement of 
arbitiaiofi) as lo what transpires before them — 
CoHclubiveness of. 

In case the parties are at variance on the 
question as lo whac took place befure the arbi- 
tiatuis, tne proper course is to taiie the state- 
ment of the arbitrators as to the facts as prima 
fucit icpiesentuig tne tiue state ut aftairs as to 
vihat took place at the time of the enquiry unless 
there is vei) stiong leason for doubting the 
accuracy oi the statement of the arbitrators as 
regards the facts which took place before them 
and within their competence. Where an act 
judicial in its character is to be perlormed, the 
arbitiators are bound by the same rules as bind 
the courts. The aroitrators are not entitled to 
decioe or to give tneir award in the absence of 
‘me or more paities to the aroitratioa aud with' 
out notice to them. But when an act aone is not 
il a judicial nature but merely ministerial in chat' 
acter it IS competent to one of the arbitrators or 
ail tue arbitrators to have the act periormed in 
I tae absence of one or more parties. On an appU- 
cati-jii to set aside an award on the ground of 
misconduct on the part of the arbitrators the 
lacts found were that both the parties did not 
turn up together, the petitioner turned up and thf 
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arbitrators asked him to state his case and file | 
his documents and lie gave a written btatemeut | 
stating what his case was and hied such docu- * 
meats as he had in his pos^»e&sion. While he 
was doing this tae counter-pelilioner turned up 
and the arbitrators seno tor him, asked the peti- 
tioner to reaum outside, and took irom ine 
counter-petitioner a written statement setting 
out his case and received his exhibits. Then toe 
arbitrators na\ing gone tnrougn ihese statements 
and exhibits called in both tiie parties and Degan 
the eaquiiy. Hcui that tne acts pertornied 'o\ 
the arbitrators beiore the enquiry were minis- 
terial in character and that the absence ot one ui 
the parties at the time did not \itiate the award 
of the arbitrators. (Anmarnstiiaun Stutrif 
in ike matter of the A'lniiKATiox Act, 

11 L. W. 648. j 

A; o/ 

trators not acting togeiner, I 

An agreement or reierence to arbitration pro- 
vided tor tiie setilemeut oi disputes by 4 arbi- 
trators and an umpire acting together. Tceie 
was no provision that in case oi dnlerence ui 
opinion amongst the arbicralors the opinion ut the 
majority was to pre%aii. All the 5 aroitraiors 
entered into the reierence but the award made 
was signed by only 4 oi them Tne 5tn man 
did not sign because he did not concur in tne 
award. Held tnat the award as tiled, was in- ‘ 
valid. On a rctereace to several arOitraturs to* 1 
gether when there is no clause proviUed lor an 
award made by less than all being valid, eacn 
of taera must act peisonally in pertormance ul 
the duties ot his ohice, as li he were the sole 
arbitrator ; for as the ottice is joint, a one re- 
fuse or omit to act, the others can mase aoawaid 
{i^tZfihaiya Lalt i, C.) Nand KiSiiOKE v, 
Kisaoax Lal. XO 0. B. J. S9 : 9 0 &. A.L.B. 645 : 

74 X. C. :&99 . 19:^3 uudh 18i. 

Auiurif partly bad-^Not zaltd* 

Where an arbitration is ma:‘e witiout the 
intervention of a Court and an appii canon is 
made lo file the award, then it the award is good 
in part the Court cannot remit to the aibiiratoi 
for amendment or declare valid the part to 
whicn no exception is taien even it it is separ- 
able from tne bad part. 19 C. VV. X*. 476 and 4 
P. L, J. 394 Fob [Mullick and Bnckutll^ ii.) 
Jaldhari Rai V . Mahomed Abdud Kabir. 

4 Pat, L. X. 669 . 74 I. C. 649 : 1923 P. 470. 

— -M — -^Awatd— Validity of-^Erw of law ap^ 
parent on the face of the record '--'Cla use of refer- 
ence — Interpretation of, 

The question whether the ‘arbitrator acts with- 
in his Jurisdiction or not depends solely upon 
the clause of reference and is to be decided by 
the court. An arbitrator is consiituted the sole 
and final judge of all questions ot law and tact 
referred to him and the only e.xceptions are 
cases where there is corrupnon, traud, or an 
error of law apparent on the face of the award. 
In the latter case the award must have been 
teed upon some erroneous legal proposition 
Hodkinson v. Fernie 3 C* B* K. S, 189 ; British 
WestinghmiseCOk v. Un^r ground Bkeir$c Rati- 
i0ays # Co. ti9i2) A. C. 673 foil {Lord 


AEBIXEAXION. 

Champsey Bhara & Co. v. The Jivraj Balloo 
SP iNxiNG & Weaving Co. Ltd. 

47 Bom, 578 : 44 M L. J 706 : 25 Bom. L. E. 588 : 

38 C. L. J. 130 : 1923 M. W. N 696 : 
33 M. L. X 419 IP C.) . 73 I. G 436 : 50 I A. 324 : 

L E 4 P. C. 99 : 1923 P„ C. 66. (P. C.) 

Awafd ^Validity of — Ex parie proce- 

dme of arbitrators — Ptejudice — Interest on 
amount found due 

Arbitrators saoald give notice of their inten- 
tion 10 proceed ex pai te if one oi the panics should 
Qut appear. Where the arbitrators are alleged to 
have piucecded ex parie without giving special 
notiee oi then iutenlion to do so and the award is 
a4ac<ied on that groi nd loe true test is, has the 
CQinpiainant who has taken exception to tne vali- 
dity of the award been in lact, prejudiced by the 
uiinsaion ot the arbitrators to ser'. e the special 
iioLiCe on him ? Ii it is established that notwith- 
standing SUCH warnmg, he would not have 
appeared beiore the arbitrators, he has really no 
gnevciiice and cannot invite tne Court o set aside 
the award on toe giound ot the alleged aeiect in 
procedure. 

.Aibitramrs do not exceed their authority when 
tuc} aiiuw m.ereot alter the date ot the award. 
The aiDitrators ha^e aulnoruy to maiie a decree 
tor such damages as migh. have been assessed by 
thQ C>juv t, {Moo kci 3 cc and Fleickei , JJ.) Btiow* 
AXiD\S KAMGOBiXD V. HaRSLK DaS BALKISHEN 
Das. 27 C. W. N. 933. 

Award-'-Vahdity of-Payties*to reference 

— Subject-mutter— ParUei> intei ested in — Award 
--Partly valid — Enforcement of. 

Where tuere were a numoer of matters in 
diiterence betwwcu the Plaint. ffs and the various 
detenaants to the suit it can nardiy be suggested 
tnat the submission to aibitrauon is bad on the 
ground that u does not reter to arbitration all the 
matters .that may be in dispute between the par- 
ties. bch. It para, 1. C P. Code in terms provides 
taai where ail the parties mtei ested agree that 
any mattei in diiler^-nce between them shall be 
reieired to arbitration, they may apply to the 
Court lor a reierence, and sub-cl (2i provides that 
the application shall state the matter sought to be 
reierred. ii may wcU be that some of the parties 
are imeresied in certain oi the matters m dispute 
only, whilst others are interested in othei matters 
and tuere is no reason why all the paities interes- 
ted in one oi other ot the matters in difference 
between them should not agree to refer iheir 
disputes, if there are other matters still to be de- 
termined m the suit. 

Wheie the arbitrators, however, made an 
award not only in respect to the matters pro- 
perly reierred bat in respect to the matters m 
dispute between the plaintiffs and the two minors 
winch were not validly referred at all, it cannot 
be said then that the whole award is bad merely 
because the arbitrators have dealt with matters 
outside the terms of the reierence ; the award 
is valid lu so far as the reference was legal and 
binding. 

The rules in the schedule clearly contemplate a 
case where the arbitrators in making their award 
have gone outside the legitimate subject-matter 
/Of the reference. If that part of the award which 
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deals with matters outside the reference can be 
separated from the other part, without aftecting 
the decision on thematteis referred, the Court 
may m such a case modify or correct the award. 
(Miller, C.J, and Kulwani bahay^J) Raghunath 
SVKUi. V. Ram Kup Raut. 2 Pat 777 ; 

(1923) Pat. 225, 

^Award-~Valtdtfy of-^Pendatcy of pro- 

bate proceedings — Disputes regard ini division 
of testator's property. 

Disputes as regards the division of a testator’s 
property were referred to arbitration wdhout the 
intervention of the Court when proceedings for 
obtaining a probate ot the will were pending 
The arbitrators made an award giving each of the 
parties certain portions of the estate and an that 
award being filed in court a decree was passed 
thereon On a question arising as to the vaii 
dity of the award Held that the arbitrators did 
not in any way oust the jurisdiction of the C^'^urt 
in which the probate proceedings were pending 
and that the award and decree thereon were 
perfectly valid. There was nothing whatever to 
prevent the parties going to arbitration \vith re- 
gard to the dui^ion of the estate, leaving the 
Court to decide whether or not probate should be 
granted of the will. That was a question en- 
tirely outside the functions of the arbitrators, 
while the actual questions regarding the division 
of properties in dispute between the parties 
could be properly referred to them. The test 
would be to consider what would liave happened 
if the parties had waited until probate had been 
issued to refer to arbitration the question how 
the properties of the deceased should be divided. 
It could not possibly be said then that the 
submission to aibitration would be illegal The 
mere fact that it was entered upon before the 
pr‘>bate proceedings had come to an end cannot 
possibly affect the question of us legality 
(Macleod, C/j and Crump. /.) Shankar R\m- 
CHANDRA V. RAMCHANOHA ANNAJI. 

25 Bom. L. K, 437 : 73 I, C. 415 : 

1923 Bom. 365. 

Award — Validity of — Proceedings not 

taken to enforce award — Effect of. 

As between the parties and their privies an 
award is entitled to that respect which is due ^ to 
the decision of a Court of last resort . The 
award is in fact a final adjudication by the Court 
of the party’s own choice, and until impeached 
upon sufficient grounds in anaqpropnate proceed- 
ing, an award which is, on the face of it regular 
is binding. If an award is valid, it is operative, 
even though neither party has sought to enforce it 
by a regular suit or by the summary procedure. 
{Mukherjee and Choizner. //,) Baidyakath 
Chottopadya V, Pakchaneni Dassee, 

28 C. W. Jf. 140 : 87 C. t. J. 542 : 

72 I, C. 128. 

CourPs power to limit time for objections 

— Waiver and estoppel: 

A court has no power to cut short the period of 
limitation provided by statute for filing objections 
against an award. Even if the agreed to the award 
it does not amount to a waiver of the right to file 
objections nor does it amount to an estoppel. 


ABBITBATIOK 

(Wazir Hasan. A I. C) Kamta Pras\d v UmaN 
Prasad. 9 0. & A. I. R. 703 

Ddasion beyond ici ms— Objections 

disallowed by Court — Remsion. 

Plaintiff filed a suit against the defendant for 
recovery of land m the Court of a Munsiff who 
referred the matter to an arbitrator. The arbi- 
trator decreed the claim in ta\our of the plaintiff 
in bis capacity as a trustee of the temple. The 
plaintiff objected on the ground that tht arbitrator 
had travelled beyond the terms of the reference. 
The Munsiff overruled the objection. 

Held, as the Munsiff had jurisdiction to 
decide the objections, the High Court has no 
power to interfere, even if the Munsiff has come 
to a wrong conclusion on a question of law or 
tact if he cannot be said to have acted illegally or 
with material irregularity. (Abdul Raoof. /.} 
Sheo Nath v Beg Raj, 73 I. C 558 : 

1923 lah. 194 (1). 

Delegation of powers — Deciding 

matters not refen ed — Failufe to decide matters 
referred. 

Acts of a ministerial nature can be delegated to 
arbitrators e g laluing properties 
There is a presumption in favour of the vali- 
dity of an award Where matters not referred to 
arbitration are also decided, but they are easily 
' severable, the award is not invalid. So also failure 
to decide some matters referred, if it is not a 
serious omission. [Chandrasekhara Aiyar. C. J, 
and Subbanna. /.) Muniappa v Sanjeevappa. 

lMys.L.3. 50. 

Evidence improperly admitted — Effect, 

Where arbitrators improperly admit evidence 
which ought not to have been admitted, but the 
same has not any material bearing, the award is 
not \itiated. [Viscount Birkenhtad) Grakd 
Trunk kailway Company of Canada v. The 
King. 33 M. i.T. 246 (P. C.) 

Guardian and ward — Agreement hy 

guardian to refer disputes to an arbibaior 
to decide on his own information or other 
information or by examining witnesses or other-' 
wise — Whether agf cement binding on the minor 
--Award by an arbiitatoi on information tn the 
absence of par ties— Award invalid— Legal mis-- 
conduct — Gross negligence of guardian— Parties 
sai juiis can bind themselves by such rejerence. 

An agreement by the guardian of a minor to 
refer disputes to be settled by an arbitrator and 
to be bound by and act according to the decision 
the arbitrator might give either on his own infor- 
mation or other information known in the village 
or by examining the witnesses of both parties, 
should he think it necessary, is an unreasonable 
and improvident act on the part of the guardian 
and therefore not binding upon the minor. 

A guardian is not enfitied to waive his ward’s 
right to object to irregular procedure. Such con- 
duct on the part of the guardian is gross negli- 
gence and such gross negligence of a next friend 
or guardian would entitle the minor to impeach 
an award or a judgment passed against him, 

17 Bom. 299 ; 22 Q B. D. 677 ; 34 M, h. J. 71 i 
42 M. L, J. 429 followed. 
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An award passed on such reference by a guar- 
dian, when the arbitrator acted noon m.onnatiori | 
received tn the absence of partus or on his Ovvn ! 
knowledge of facts is vitiated by legal misconduct \ 
and w luld therefore be iin add. j 

Ordinarilv? an awa.d based on informatnn j 
received in the absence of the parties or on the \ 
arbitrator’s own knowledge of the facts in regard j 
to the matters m issue between the parties would 
be invalid But it is open lo parties who are j 
$ui jun^ to agree to a reference that the arbitra- ; 
tor shall decide the dispute on his own knowledge j 
or that there is no need for him to take any evi» , 
dence ; and thev will be bound by such a refe- 
rence and no legal miscon luct can be imputed to | 
the arbitrator, if he based his award on such ' 
materials. 42 A. 1^5 followed, (spencer a: d Vin 
kaiashbba Rao,JJ.) CniNTALapuDi Sakyasir^o. 

V Chintalvpudi VfnkatRao. 44 M L j. 263 
32 K. L. T. iH.C I 32 : (19231 M W N. 7 : 

17 !», W. 71: 73 I. C 470: 

1923 Had 301, 

— Misapprehension of rights--^ 
Effect 

The principles under which the valid-tv of an 
arbitration should be judged are more rigid t nn 
those which apply to a case of famil/ agreement. 
Where the parties to it weie u -der a misapprehen- 
sion as to their legal position and rii^ht the 
award is bad. {BuK^kniil and Rosu JJ] 
Bahadur Sen v. Ganes t Bh ^g\t, 

73 I. C. 542 : 2 Pat. 654. 

— SeMi^ aside — Duty of Courts. 

A suit by some minors was refen ed to arbitia 
tion which ended in an award in their f tvour. 
Before the obiectjons of the defendant weie taken 
up for consideration, on an oral request of the 
parties the court set aside the award a id referred 
the matter to the counsel of t le parnes for fresh 
arbitration. Held, the award was valid and bind- 
ing unless set aude for one of the reasons men- 
tioned in the C, P. Code. The Court ought to 
have addressed itself to the question whether the 
next friend of the minors coaid so compromise 
the disputes as to the validity ot the award a-, to 
give the court no ootion but to accept the com- 
promise and therefore to preclude the court from 
considering if it was to the benefit of the minorb 

Jurisdiction of equity courts over the interest's 
of minors adverted to, {Piggott and IVahh, //.) 
JHINKU Singh a Sital Singh. 45 A. 263 : 

21 A. T. J. 81 : L. K. 4 A. 329 : 

74 X. C 133 : 1923 A. 267 121. 

— Powers of arhi trator — Partition — Pj o vi- 
sto for maintenance* 

If the arbitrators have authority to make a par- 
tition they have authority to determine every- 
thing incidental or consequential with reierence to 
the mode m which the partinou is to be effected 
and the rights of the female members of the 
family cannot be disregarded. Where in an award 
ptovisibn for the maintenance of the female la- 
mm of the family was made with the consent of 
the parties it i$ not open to them to resile from 
•tie arran^meut to which they had agreed when 
tie award {Brnkaiyalal^ /. i.) MuRii 

pfpaR MooU:ttAN0. 10 0. J, 226 : 

t 0* A, L it 875 : 73 1. C* 39 {%]* 


ABBIXBAXIOK ACT S. T, 

ovision for decision of other maitert 

An agreement to refer to arburatiOn is not bad 
merely lor the reason that it included disputes 
other than that before the Court, it there was a 
dibtnict claa^e to the ehect that the arbitrators 
wou’d only report to rhe court their decision on 
he subject -ma ter oi the suit (Broadway, J,) 
M\nsa K\m V, Karla Ram. • 

1923 iah. 4X1, 

Reference — Not signed by fatly but by 

son and plea icr —Effect — Ratjfi^atioa, 

A reference t j arbitration was signed not by 
the parts hi nseU but bv his Sun and pleader. He 
subsequently a ~ neared *n the arbitration pioceed- 
mgs. Held he had ratmed the act ot his pleader 
and the a^\ ard was V4iid and binding {Wal&h 
i and Kdpnaiya Lai, //.j PvkBHU Lal v. Firm 
j SiiLO DiiL ilAL Ram Saran Das, 

j L. E. 4 A. 472. 

I 

j "-Reference to — Suit under S. 92 C. P. 

i 2uds* bee G. P. Code S. 92. 6 H. L. J. 7, 

— Time for filing award — Extension by 

arhitraiofs themselves — Legality af—^Umptre — 
Ey parte protcdnie — Mtsiondni.t — Remis^iton 
of aw,rd — Dncretion — Arbiirafiou Ad S 12. 
An-award is bad if arbitrators extend, having 
' no power to do so the lime for l assing if the 
award when once the time for the a.vard has 
ex irt-d, because under S 12 o the Arbit aum 
Act, the Court alone has g .tthe poaer ior expend- 
ing the time even thoug the award has been 
c ’in 4eted Louis Dreyfus Cx v, R^j aGopALAN 
Aivvr. 70 I 0. 3j 3 : 1923 Had. 222. 

AEBITBATION AGI {13-9»— Applicability. See 
{1922} Dig. Col. 55 Amar Chand Chvmariai:;. 
Banwari Lall RiKSHiT 69 I. 6. 808. 

provisions of-— If subject to C. P, Code 

as to appeal. 

The A‘b tration Act is complete m itself and is 
rot affec.ed by rules as to appeal as laid down m 
t le C P. Code witn leference to proceedings 
taken under Sch 11 of the same. {Duckwotifi and 
Po Han, JJ.) Saya Pye v, U. Kundinnya, 

2 Bur. L. 3 * 193, 

Ss. 4 and 8 (2) — Compromtse'^Reference 

to at hiiration — Order tinder 6. 1 (2j of the Ad — 
Appeal. 

The definition of submission in S. 4 of the 
Arbitration Aci covers a contract to refer as 
well as the reference, the reference amounting 
to delegation of authority to the arburator 35 LC. 
^36 Ref. 

Held, on the facts of the case that the petition 
of compromise in a suit for acc mats amounted to 
a submission to arbitration with’n the meaning of 
S. 4 of the Arbitration Act {Broadway and Abdul 
Qadtr, JJ,} Hah Baksh Ilahi v. Hah Abdul 
Rahman. 71 1. 9. 817. 

Ss. 7 and 11 to 15 — Scope* 

There is no express provision in the English 
law as to what is to happen to an award, when 
it is made, with the single exception of the 
section which enables the party to enforce it as 
tl^ugh it were a judgment. The reason fpr that 
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is that the machinery is so familiar and habi- 
tual that no provision on the subject is necessary. 
E’ther party, on receiving notice from the arbi- 
trator that the award has been made, can take 
it up from him. Once the arbitrator has parted 
with it, he IS fancHis offitio and he cannot 
exercise the power given to him by S. 7 of Act 
IX of 1899 , none the less toe Court is able to 
remit to him if satisbed that an honest mistake 
has been made. There are express provisions to 
be found in S, 11 of the Act as to what is to be 
done by an arbitrator, if he has made his award, 
When the quesdou when an arbitrator in India 
, becomes fundus offtcto comes to be decided, 
the line will have to be drawn somewhere in the 
procedurci which is laid down in S, 11 for getting 
the award into Com t It is difticult to hold that 
an arbitrator is functus officio, while there are 
still express statutory dut es laid upon him by 
the Act. The procedure laid down by the Act 
seems to be that the various stages to be lound 
in Ss. 11 to 15 are to be followed in the same 
chronoI:>g’cal order as the numerical order of the 
secimnsand that an applicatim to set aside is nut 
as a rule Wjthin the jurisdiction of the Court, 
unt'l some application or attempt has been made 
to file the award or some other similar step is 
taken to enforce it. {Walsh and Ryvcs, JJ.) Firm 
OF Ram Kishan Dvss Brij Mohan v. Firm of 
SusHiL Chandra Dass, 1923 A. 31. 

S 9 (b) — Different intentiou — What is. 

See {1922} Dig. Col 55. Sassoon and Company 
V RamdUtt Ramkissen Das. 

32 M. L. T. (P.C,) 19 ; dO Cal. 1 : 

37 C. L J 336 : 44 H. L. J. 758 : 

27 C W. N. 660 : 18 L. W. 537 ; 

70 I. C. 777 . 1923 M. W, X. 372. 

Ss, 10 and 12 — Private arbitration — 

Power ot court to order examination of witnesses 
00 commi.ss!On. Sss (1922) Dig Col 56 James 
Mackintosh & Co v The Indian Steam 
Navigation Co., Ltd. 47 Bom. 250 : 

75 I. C 221. 

S. 10— Submission to arbitration — 

Award— Eri or or mistake — When a ground for 
remitting the award. See (192i) Dig. Col. 56. 
U. M Chowdhury V. JiBVN Krishna Ghose & 
Son, 69 I. C 995. 

S 10. — Umpire — Statement of case to 

the High Court — Not obligatory - Interest after 
date of award. 

It is in the discretion of an umpire to state a 
special case for the opinion of the Court and if 
he refuses to do so and decides the point of law 
himself, his refusal does not amount to misconduct. 
An umpire is not entitled to award interest on the 
damages awarded by him and if he does so the 
award should be remitted to him for re-considera 
bon {Greaves, J) Sevvdutkai Narsaria v. 
Tata Sons Ltd. 27 C. W. K. 494, 

— — S. il'— Fees of arbitrators — Taking 
fees before entering upon their duties — Effect of. 

Where the arbitrators take a reasonable fee for 
their services before entering upon their duties 
with a view to avoid the necessity of suing the 
parties in Courfe their Condu'ct in so doing is * not 
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ABBITBATIOK ACI (1899), S IS. 

proper and does vitiate the award. There is 
nothing in S 11 of the Arbitration Act which 
precludes the aibitrators from either fi.ving the 
fee or receiving the fee beforehand. All that 
the section lequires is that in case the award is 
I given the arbitrators shall state in the award what 
i amount is payable to them lor their fee. 
(Kmnaraswami Sastti^ /.) In the matter OF 
the Arbitration Act 17 L W. 648. 

S, 11 — Scope. 

Where a third arbitrator resigned because 
ihere was a majority as^ainst his view and did 
not sign the award ; held that did not affect the 
validity of ihe award {Broadivay, J) Mansa 
Ram V, Karla Ram, 1923 Lah 411, 

S 13 — Remitting an award. 

Ordinarily an aopellate Court will not interfere 
with the discretion of the first Court in decliniug 
10 remit an a .vard, but the discreti m being a 
judicial one, the appellate Court will interfere 
w lere no grounds ha^e been shown why the award 
should be not be remitted to tne arb tratore. In 
the absei ce of anything to show that the umpire 
was either prejudiced or was otherwise unfitted to 
hear and deiermme the case, the Court out to re- 
mit the award to the arbitrators. [SJiwabe, C. /. 
and Wallace, J ) Messrs Louis Dreyfus and 
Co. V. R K Rajagopai-A Aiyar and Bros. 

1923 Mad. 222. 

S. 13 (1) — Remand order for making 

fresh award — If Appealable 

Where a court directs the arbitrators to make 
a fresh award, it amounts to an order refusing to 
hie an award and is not appealable either under 
the C. P. Code or the Arbittauon Act {Duckworth 
and Ho Han,]] ) Saya PfE v. U, Kundinnya. 

2 Bur. L. J. 193. 

S 14 — Award — lllegalt ly. 

Award is vitiated by the legal misconduct of 
the unpire, if he pr ceeds with the reference 
without giving any notice to the parties of the 
enquiry by him. {Schwabe^ C. / an Wallace, J 
Messrs. Louis Dreyfus and Co v. R K. Raja- 
GOPALA Aiyar and Bros. 1923 Mad. 222. 

S. 14 — Award — Setting aside — Practice, 

Where an award is challenged on the ground 
that there was no submission to arbitration by 
the parties, the remedy lies in a regular suit and 
not in an application under S. 14 of the Arbitra- 
tion Act. {Meeker jee and Fletcher, JJ ) MatUdal 
Dalmia V Ram Kissenu-^s. 47 Cal. 806 : 

69 I. C. 568, 

S. lb.— Provisions ofC, P. Code, if apply* 

When the legislature provided under S. 15 of 
the Arbitraiction Act that an award on being filed 
was enforceable as if it w^'ere a decree of court, 
it intended that all the provisions of the C, P, 
Code applicable to the execution of decrees should 
apply to an award so filed, [Greaves, J.) 
Gladstone Wyllie ^ Qq, v, Joosub Peer 
Mahomed & Co. , , 27 C, W. 666. 
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s, 15— Scope of— Execution of award— 

If bars suit (1922) Dig Col. 57 SassooN aKP 
Company r. Ramdutt Ramkissen Das. 

44 M. I J. 758 : 50 Cal. 1 : 37 C L J 336 . 
32 M. L T ^ ‘ 

(1923) K. W. E 372 : 18 I.. W. 537 : 

70 I C. 777. 


S 19 — Agreement to tefer toatbiiration 

— Omtssion to pUdd %n bar oftfidl Effect of 
Ttie deteodanthavingsubmitled to the jurisdic- 
tion of ihe trui Coun and not having pleaded the 
agreeiHent to submit to arbitration at the earhebt 
pobstbie moment as required by law, was pre 
eluded from relying upon this objection at a later 
stase & walsh JJ ) Kharidar Kapra. 

Co. V. RukmaNand Ramdeo. T E. 4 A. 22 

1923 A. 139. 


S. l9--AppUcation for stay— Smi not 


k-BMS ACT (1878), S. 19. 

AEMS ACT> (XI OE 1878) S. A— Arms— Test of. 

The tiue criter«on is not whether any given 
da/i isa n“ upyat” but what was the intention 
of the maker as regards its purpose. 5 L B. 207 
ref. {DuckwAth^ J. ) Po Me v Emperor. 

1923 Bang. 23(1) 


S. A Empty case of cartudges—lf 

ammunition ^ 

An empty cartridge case comes within the defin- 
tion of ammunit on in S. 4 and possession thereof 
IS an odence [Sulattnan. J,) Emperor v. Aladin. 

21 A. L J. 879. 


s, 4 Parts of arms 

Bolts and bars of rides are arms wdhm S. 4 (38 
P. R 1889 [Or ) Ref-) In order to fall within S, 4 
the weapon need not be in a servicable condidon. 
t21 Mad. 360. F.B., Rel ) [Mott Sugar, J) 
Karm Din t), Emperor 1923 Lab. 617. 


on contract. 

Where an agreement contained a clause to 
refer disputes to arbitration and one of the 
parlies raised the objection that he misread the 
contents and also there was misrepresentation 
Held by p'^-r Kmcaid, J, Ci— Such a dispute is one 
that arises out of the contract, and an arbitrator 
has power to decide what are the terms of the con 
tract. Where pending the settlement of disputes, 
a suit is filed by one, the other is entitled to a 
stay under S. 19 Arbitration Act 
per Madgavkar, A J C. An application for 
stay of suit must be clearly distinguished from 
an application for stay of arbitration proceed 
iiigs. A case of mis-represemanon set up to 
avoid a contract is not a dispute arising out of 
the contract and a stay cannot be obtained under 
S. 19, {Kincaid J. C, and Madgavkar, A. J.C) 
{Firm of A) Sodawateruala v Volkart 
Brothers. * 1923 siad 25. 

S 19 —Contract for sale of goods — Short 

deli ve ry—A wa rd—S ubsequent suit— Bar. 

Where there is an arbitration clause in a con- 
tract for the sile of goods proMdnig that an> 
claim or dispute of anv soit whatever in connec- 
tion therewith must be referred to arbitration 
the clause applies to a case of short delivery ot 
goods as much as to a case of non -delivery 
[Scott-Smith and Fforde, /./.) Firm of Gha- 
MANDlLALr'. FiRM OP ChiranJI Lal 4 Tah 168 : 

6 L. L. J 146 . 73 I C. 459 : 1923 Lib. 453. 

«S. 19— Order granting stay— If appeal- 

able. See C. P. Code S. 104. 1923 Sind 25 

S, pending arbitration— 0 mi s- 

sion to object to long threatened litigation— 
Effect 

Where legal proceedings were for a long time 
threatened against a person in respect ot a 
contract which provided for all settlement of 
disputes by arbitration, and when instituted that 
person applied lor a stay of suit pending arbitra- 
tion, he is entitled to it as a matter of right. His 
failure to object to the htigati *n is no ground lor 
refusing stay. {Sckwabe» C. J, and Knshnan, J,) 
ANGLO Persian Oil Coy o* panchapakesa Iyer . 

45 M. L. J. 653 ; 18 L. W 753 : 
33 m. L T, 103 (H. e.) ; (1923! W, If- W, 


Ss. 5 and 19 (a ) — Manufaciuie of Kir- 

pans -Sikh- -Absence of license. 

The accused who was a Sikh was convicted by 
a Magistrate under S. 19 (A) of the Arms Act for 
i aving manuiactured and sold kirpans without a 
license. On a question arising as to whether 
having regard to the entry m the 2nd Sch annex- 
ed to the rules framed under the Indian Arms. 
Act, the conviction was correct, held that the ex- 
emption did not apply to the accused and that be 
was guilty. {Scott Smith and Harrison, JJ.) EM- 
PEROR V Basta Singh. 3 Lab, 437 : 

1923 Lab 267, 

Ss. 19 and IZ— Licence — Breach of — 

Carrying a gun in procession. 

The accused, who was not a licensee, 
borrowed a gun from his cousin who held a 
lieense, and fiied some shots while proceeding in 
a marriage procession through streets. The 
license fox bade the taking of a gun to a public 
assemblage. Held, that the accused in handling 
and firing the gun had comm 'tied the offence 
under S 19, since the marriage procession became 
a public assemblage as soon as it emerged into a 
public road. {Macleod, C. J. andShahy J ) Emperor 
V Kalyanchand Gopalchand Gujrati 

1923 Bom. 35 

S. 19 — Recovery not in presence of 

witnesses. 

Where the head constable made a false report 
that a dacoity bad been committed and that he had 
arres^’ed some dacoity ; and after a delay of 3 days, 
as he recovered the arms from the petitioner 
not in the presence of witnesses who signed the 
list but who distinctly record that the arms were 
produced before ihem by the constable, held 
the petitioner was not guilty. {Mott Sagar, J.) 
Alif Din v. Emperor. 1923 Lab. 466, 

— -S. 19 (6) — Joint possession of house. 

W^here a Chhawt was found m a house admit- 
; tedly in the joint possession of two accused, it 
I cannot be said with any degree of certainty that 
ihe one of them was in exclusive possession there- 
of and hence the petitioner must be given the 
benefit of ihe doubt, {Abdul Raoof, J ) Aliat;. 
Emperor. 1923 Lab, 513 (l), 
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ASMS ACT (1878), S 19. 

Ss. 19 (f) and 20—SancHon 

There must be an express sanction ior pro- 
secuting a man under S 19 If) cf the Arms Act. 
but the same is not necessary under S. 20 — It a 
person ib charged under S* 20, the charge must 
specify whether it is one tailing under the hr^t or 
Sec jnd part. {May Cungt /.) Nga 1 HA Hla v 
Kmperok. gBur.L J. 203, 

S. 20 — Concealment of arm Test 

Each case of concealment of arms must be de- 
c ded on its own facts. 

Held on the facts proved in the case the gun 
appealed to ha\e been placed in the corn bin in 
order to conceal it irom the Police and therciore 
Section 20 was applicable 8 P. R 1915 Cr. 9. 
P, R, 1912 Cr not followed. {Abdul Qadu , J ) 
Sher Ali V, Emperor 1923 Lah. 79. 

Ss 20 and 19 — Intention to commit 

Where the weapon which was lound to lit Die 
dang the appellant was carrying, was onginallj 
concealed but the appellant voluntarily took it 
from its place of concealment in order to 
threaten a railway servant who caught him for 
travelling without a ticket. Held it indicates 
an indifference as to whether the weapon was 
seen or nut. Tne intention requisite for an offence 
undar S 20 had not been established and conv'c- 
tion must be altered to one under S. 19 of the Act 
{Brasher^ /,) Scjrjan Singh v Emperor. 

1923 Lah, 10. 

S. 20 — Possession of servant — Pistol 

found in accused’s shops, See Penal Code S 27. 
8 0. & A L. E. 27 : 69 I, C 457 : 23 Cr. L. J. 7S9 : 

1923 A 33 (2). 

S. 20—Scope. 

Where the aims were discovered on the inior- 
matioo given by the accused tne concealment 
of the arms recovered from the possession of the 
accused was clearly with the mteut’on referred 
to in S. 20 of the Indi ai Arms Act {Matt Sagar, 
J,) Ali Ahmed v. Emperor. 1923 Lah 434. 

ASSAM LAND AND EEVENDE EEGULATION (I 
OE 1886) S. 97 — Partition of estate— Lands joint 
witn tuose of ot'her estates — Junsdiciioa of 
Revenue Court — Imperfect partition — Modus 
operandi of partition. See (i92i) Dig Col. 60. 
Yasin Ali Mirdha v. Radhagobind\ Chow- 
DHURV, 69 I. C. 814 

. S. 154 — Suit for partition— Defined 

portion of estate — i/ lies in civil court. 

S. 154 Assam Land and Revenue Regulation 
does not bar a civil court from trying a suit for 
partition of definite plot of land merely because it 
is comprised in a revenue paying estate. {Mooker* 
pe and Rankin^ JJ.) Rajendka Nara.in 
Chowdhury Satish Chandra Chowdhury. 

50 Cal. 948 

ASSIGNMENT — Promissory note—Rigbts of as- 
signee— Mistake in calculation of interest — ESect 
of. See LiM. Act, S. 10 44 M. L, J. 685. 

ATTESTATION— of-Knowledge of con-^ 
tents of document 

The mere fact of a person’s attestation 
of a doenment does not lead to the 


BENAMI 

inference that he knew the contents of the deed. 
49 Cal. 354 followed [Rotwat A J. C.) 

Rao V, Dada.. 71 I. C. 43. 

ADTEE FOIS ACQUIT— Sed Cr. P. Code, S, 403. 

BANKEB AND CUSTOMEE— /nferes/— i/ can be 
levied from servant. 

In the case of loss incurred in an ordinary 
banking transaction between a Bank a^d a 
customer, the charging ot interest is justifiable , 
but where the suit claim is based on an agreement 
between the Bank ana one of its servants as to 
becunty to be given by the servant, the matter is 
outside the ordinary banking biisuiess [Miller 
C. J, and Adunti, J) R\GHLNATri Prasad v 
Bank of Bengal. 69 I. G. 212* 

AMI— Evidence of —Source of purchase money 
— Old U ansaction—Evidence of possession. 

Benaini transactions are familiar in India and 
even a slight quantity ot ev ideace to show that a 
transaction is beiiami may suffice. But the peraon 
who impugns the apparent character of a transac- 
tion must not rely solely on probabilit es, but 
must show something definite to establish that it 
was a sham transact on, on the principle that the 
burden of proof lies on the person wno claims 
contrary to the tenor of a deed and allegCb that 
the apparent is not the real state of th.ngs The 
most important test in these cases is the source 
whence the consideration came. Where however 
from the lapse of time, direct evidence of a con- 
clusive or reliable character is not torihcoming, as 
to the payment of consideration, the case must be 
dealt with on the reasonable probaoiiities and 
legal inferences arising from proved or admitted 
facts. Promode Kumar Roy v. K^vli Mohan 
Saha, 27 C. W. N 305 . 70 L C. 555 : 

1923 Cal. 228. 

See also. 1923 Cal. 13. 

Pronote — Assignment . 

Ko assignment can be made in favour of a 
benamidar. {Kanhaiya Lai, /. C.) Ram Singh 
V. Mt. Kaghu Bans.-v. 26 0. C. 201 : 

9 0. & A. L. E. 29 : 72 I. C. 877 : 1923 Oudli 3. 

^Proof of— Onus — Admissions— Value 

of. 

Where a deed is m the name of a defendant 
the burden is on the plaint'fi lo show that it is a 
benami transaction Where a so-called admis- 
sion IS merely a suggestion made in ibe course of 
a negotiation and is not even uncond tional it is 
no admission at all. [Coutts and Das. JJ.) Ram- 
PATI RaUT V, MaH4NTH Hvnuman Saran. 

11923) Pat. 142 : 1 Pat. L. E. 235. 

1923 P. SOS. 

Proof of — Suspicions — Not sufficient 

See (1922) DiG. CoL. 6*2 Radha Krishna v, 
Bisheshar Sahay. 21 A. L. J. 23 : 

27 C. W. N, 294 : 1 Pat. 733 : 
44 M L J 718 : 37 C. L J. 430 : 
25 Bom L. E. 680 : 9 0. & A L. B 194 (P. C.) 

Test of — B PI de n ce — probahiU ties. 

Benami transactions being common in India 
slight evidence may show a transaction was of 
ihat nature. A conclusion however cannot be 
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BElfAMI. 

based on mtre ]>roljabilities. Theburden is on 
the person who claims contrary to the tenor of the 
deed and the source of the consideration is always 
an impoitant test. It from lapse of time, direct 
evidence is not fort^^coming, reasonable proba- 
bilities as are deducible from surrounding circum- 
stances can be made the basis of decision. 
{Muketjtt and ChotziiCf, JJ,) Bhubaxmohimi Dasi 
V. Kumudbala Dasi. 28 C. W. N. 131. 

T6’s/ of ^ Onus of proof. 

A court's decision as to the benami character of 
a transaction must rest not upon suspicion but 
upon legal grounds established oy legal testimony. 
The court must consider circumstances such as 
source of purchase mone%, possession of property, 
custody oi title deeds, adequacy of consideration 
and like factb. The burden of proof in such cases 
lies on ihe person w ho claims against the tenor ot 
of tiie deed {Mookcrjt'c and Ranktn^ JJ,) Abdul 
Lai IF Ka^i y Abdul Hug K\zi. 28 C W. N. 62. 

7ests of — Soutce of puf chase money — 

Possession— Other eoidcnce. 

In the case oi benami transactions in India the 
court need not approach them with that scrupul- 
ous rigour wh ch in other systems of jurispru- 
dence, may demand the exis ence of the clearest ^ 
positive evi Sence that the < 2 owner of pro- 
perty holds tne same lor the interest of another. 
23 C. W, N. 321 Kef la addiinn to considering 
tne source irom which the | urchase money ca ne 
and t .e persjo in poS'CSsion, tde court may also 
take into coniideratian the surrounding circum- 
stances. 40 C 6oO , 37 A. 557 Ref. [Mookerjee and 
Chotzner, JJ,) Lalit Mohan Sen v. Manoranjan 
Gho&h Chaudhuki. 72 I. C. 698 * 1923 Cal. 13 

— T ra n sfer— High t of tra ns feror to recover 

PtaudiUenl intent — Evasion of rules for the con 
duct of Government servants. 

Where a person acquired property benamt in 
the name of another with a view to evade the rules 
prescribed by Govt regard ng tne acquisition of 
propel ty by Govt servants, his conduct does not 
amount to fraud He is not tuereafter precluded 
Irom recovering the property {^lookerjee and 
Chotzner JJ.} Uhikenda Kumar Bose v Chandra 
Kanta Roy. 1923 CaL 154. 

BEKAMl TRANSACTION-S/u/ 6y fraudulent 
grauiee for fuovrfy of property— Fraudulent 
purpose can ltd out — Whether suit maintain 
able. 

One S executed a mortgage in favour of D, 
This transaction was ascertained to be fictitious 
and the mortgage was effected solely with a view 
to delay, if not to defeat the creditors of S The 
fraudulent purpose was accomplished, D obtained 
a decree on the moitgage and became purchaser. 
The successors of D. commenced ihe present 
action for a d^iarat on of tneir title by purchase 
at auction sale and for recovery of posssssion 
from the successors of S. Held the plamtifi must 
faih 

The rules that guide the Court in the matter of 
fraudulent conv eyances are as follows.— 

tl) When r< CO very of property is claimed by 
the irauduient grantor from the grantee, the 
modern rule is that although where intended 
fraud lias been carried into eded, the Court will 


BENG. ALLUVION AND DILBVION ACT 

not help the owner to recover the property which 
he has once cast off in order to defraud others, 
yet if he has not defrauded any one, the Court 
will not punish his intention by giving his estate 
away to another whose retention of it is an act of 
gross fraud. Jaylore v Bowers 1 Q. B, D. 291 
Rtf. 

(2) Where recovery of property is sought by 
the fraudulent grantee against the grantor, the 
rule IS: — If a Benamidar, who has used a 
fraudulent transfer to defeat an execution levied 
by his ostensible transferor, were to seek the 
assistance of Court to obtain possession from the 
latter, the Court might well allow tne transferor 
to plead the real facts, even though the plea 
involved a declaration by the defendant of his 
own turpitude (20 Mad. 326, p 3.^2} This 
is allowed, not for his own sake but on 
grounds of public policy 31 Bom 405 ; 37 
Bom, 217 not followed. Case Law di'-cussed 
{MaoKerjec, and Cholznet, JJ ) Raghupati 
Chatterje V. Nrishingha Hori Das, 

71 1. C. 1 1923 Cal. 90, 

BENAMIDAK-Rjg^ii to sue. 

A benamidar has no right to bring a suit claim- 
ing iitle and for possession when he is suing in 
eftect the beuericial owner , 23 Cal W. N. 521 
Dibt. C. J. and Ghose^ J.) Damodar 

Manual v Karamat All 1923 Cal. 536. 

— Right to sue in efectment, 

A benamidar can sue tor ejectment for pro- 
perty standing in his name, la All 69 , 21 All, 
380 ; 17 A L. J, 16o, Foil. (StuaritJ ) Shafi-ud- 
DIN V Mt. Hokaiat. 70 I. c. 849 ; 1923 A. 10. 

Right to sui for possession. 

It IS open to a benamidar to sue for possession 
on the strength of his purchase. 46 Cal 566 foil 
iKewbotdd, J.) Mafizuddin Howladar v Maho- 
med IbL\M CHOWDHURy 1923 Cal. 281, 

BENGAL ALLDVION AND DILDVION BE- 
GOLATiON ax of 1825) S i—Oiluvton-Reap- 
peauince on opposite bank— Title to— Accretion 
to estate — Liability to pay revenue. 

On account oi^ a change in the course of the 
Ganges, lands lying on one bank became diluviat- 
ed and ^gradually reformed on the other bank. 
They were sold for arrears of revenue and in 
deiault oi purchasers the Government purchased 
It and brought a suit for declaration of title and 
possession against the Zemindar, who claimed it 
as accretion and revenue free. Held, even as an 
accretion, it la liable for revenue assessment, and 
the zemindar cannot claim to hold it as part of hia 
permanenty settled estate. If a case of abandon- 
ment by the prior proprietors is set up and proved 
and then there is an accretion it must be reassess* 
ed before revenue can be demanded i^UiUer C. J, 
and Foster, //.) Maharaja Keshav Prasad 
Singh v Secretary of State for India. 

741 C 881. 

BENGAL ALLDVION AND DILDVION ACT (1847) 
— Applicability^ 

The Bengal Alluvion and Diluvion Act applies 
only to land not covered by the onginl Decennial 
and Permanent Settlement {Jwala Prasad and 
Ross, JJ) Eamnhdan sahay V. JaiGobind 
Panday. 0 jat 839. 
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BENG-. ALLUVION AND DILUVION AOT, S. 3. 

BENOAL ALLUVION AND DILUVION ACT (IX of 
1847) Ss. 3 and t—Smuey maps — Any such new 
map fneantng — Compatison'— Evidence^ Accre- 
tion — Onus, 

The expression "any such new map" plainly 
refers to the "new map" made according to "new 
survey" as contemplated in section 3. The sec- 
tion -provides for periodical surveys at intervals 
of not less than ten years, after a revenue survey 
had been completed and approved. The object 
ot the "new survey" is to ascertain the "changes" 
that may have taken place since the date of the 
last previous survey, — that is, changes by alluvion 
or direliciion (not changes by possession). 
Section 6 then imposes upon the revenue auth- 
orities the duty to assess what may be called ad 
ded laud, whenever on inspection of the new map 
it appears that land has been added to an estate 
paying revenue directly to Government, There 
must consequently bO a comparison betw een two 
maps, made at an interval ot not less than ten 
years and each showing the revenue paying estate 
coDcemed. That estate must accordingly be m 
existence as a revenue paying estate if not before 
at least on t le dale oi the first oi the two maps 
taken as the basis for comparison. 

The true position is that the revenue sur- 
vey map IS taken as the basis ot comparison ; but 
the comparison of the map is not conclusive 
The comparison sets the revenue authorities m 
motion, and they may, then, on tne best materials 
they can procure, pioceed to as&ess what land 
they deem to be assessable 

What is liable to De assessed with revenue is 
land nut previously assessed not laud which has 
been toiinca since tue revenue survey map. In 
the deteruiiuaiion oi the quesuoa, whetuer the 
land sought to be assessed 'S added land, we have 
todeturmiue the land included iu the estate at 
the tune ot ita» creation as a pcfrmaiiently settled 
estate. For this purpose, the revenue survey 
map IS vaiuaoie but not conclus ve evidence. 
(Moohe^jee and Rattkin, JJ ) SAqpAMiNi DasSYA 
V, SbCRbTAKY OF t>TATE FOR INDIA 

60 0 823 . 38 C. L. J. 47 

S Additional assessment— Newly 

addea lands — Buidt^n of prooj on the Crown — 
Revenue and thak maps— Evidential y value of^ 

The object of Bengal Act IX of 1847 was to 
enable the Crown to impose assessment on lands 
gained irom the sea or by alluvion or dereliction 
from the rivers The expression " any such new 
m.*p *' in S. 6 of the Act refers to the new map 
according to the new survey contemplated by S. 3. 
The object of the new survey is tj ascertain the 
change that may have taken place since the date 
of the last previous survey that is changes by allu- 
vion or derelict on (not changes by possession) 5 
Pat. L. J. 681 Ref. S 6 imposes upon the revenue 
authorities the duty to assess what may be called 
added laud, whenever, on inspection of the new 
map, it appears that land has been added to an 
estate paying revenue directly to government 
There must consequently be a comparison bet- 
ween two maps made at an interval ol not less 
than 10 years and each showing the revenue pay- 
ing estate, if not before, at least on the date of 
the hrst of the two maps taken as the basis for 


BENGAL EMBANKMENT ACT. S 68 

comparison. {Mocker jec and Chotcnei, JJ^) Raja 
Sreenath Roy i;. Secretary of State for 
INDIA 50 Cal 276 70 I. G. 510 1923 CaL 233. 

BENGAL ALLUVIAL LAND SETTLEMENT ACT, 
XXXI OE 1858} S. l-Scope of 

Wheie alluvial land has been settled as a 
separate estate wiih jama, it ceases to ha. e any 
manner of connection with the original estate. 
{Mookei^ec and Rankin, JJ.) Saudamini Dassya 
V, Secretary of Si ate. 60 Cal 822. 

38 C L J. 47 

BENGAL CESS ACT {IX OF 1880) S. 54— A otice— 
Condition precedent to lecovci y of cess-^ 

A notice under S 54 of the Bengal Cess Act is 
a condition precedent to the habiliiy to pay cess. 
{Ross, J.) Murli Manohar z. Raja Nand 
Singh. 72 I. C, 1. 

BENGAL COURT OF WARDS ACT, S. 60— Scc?/>e of 
— R^elinqutshm en t 

S 60 of the Court of Waids Act constitutes a 
prohibition On the power of a Hindu Widow to 
relinquish the estate m her possession wiihout the 
concurrence of the Court of Wards> under certain 
circumstances only. If the transfer is not really 
one of relinquishment but a voluntary act of trans 
ler, then, S 60 will apply, {Das and Ktilwant 
baltay, JJ) Rao Bahadur Man Singh v. 
Maharani Nawalakhbati. 2 Pat 607 : 

4 Pat L T- 335 73 I. C 822 . 1923 P. 492. 

BENGAL ELECTORAL RULES, R Zl-Effect of— 
High CourVs power under 6, 45 Specific Relief 
Act 

Rule 31 of the Bengal Electoral Rules which 
provides that no electtun can be called lo question 
except by way of an election petition takes away 
ihe power of the High Court under S. 45 Specihc 
Relief Act to direct the Returning officer to do his 
duty in a particular manner. {Sanderson C. 
and Richardson J.) S. N H alder v, S. N. 
Mallik. 28 C. W. N. 127. 

BENGAL EMBANKMENT ACT (II OF 1882} S. 68- 
tri onions order fo*' payment of lump sum 
without instalments — Binding nature of. 

An order for apportionment was made by the 
Collector as between the proprietors on the one 
hand and thetenure-holders on tne other. 1 bis 
order was made after due service of not’ce on 
ibe tenure-holders The ordei was defective inas- 
much as it specified merely the amount payable 
by the tenure-holder and the proprietors, but did 
not specify the instalments and the dates on 
which the sum included in each instalment was to 
be made payable. Tins final order was served 
upon the tenure-holder. No exception was taken 
to this order, though it was maniteslly erroneous, 
whether by the proprietors or by the tenui e-holders 
The proprietors paid the amount due to the Collect- 
or in one instalment m accordance with that order. 
They then instituted ihe present suit for recovery 
of the amount from the tenure-holders. The tenure 
holders objected that they were not liable to pay 
the entire amount in one instalment. The courts 
below have made a decree in favour of the plain- 
tiffs, only in respect ot such sums as would have 
been payable by the tenure holders if an order of 
payment by instalments had been coirectly made 
by the Collector under section 68. Held the Courts 
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BENGAL ESTATES PAETITION ACX» S 8. 

below had in subbtance replaced the actual order 
ot the Collect -I b> an order whicn should have 
been made him and that it was not open to 
the court below to adopt this method of givin^d 
reliet to the plauitihs {Mookctjee and Chot- 
nner , JJ ) Kumak Akun Chaxdra Sinha t'. Max 
Mohax HmiiA Roy. 37 C. L J 685 , 

70 I. C 784 i2j 

BENGAL ESTATES PAETITION ACT, Ss. 5 (3) 30 
and lU-^Applt LL ibility of — d/udtf of partition — 
Right to share %n entire estate and in specified 
momas. 

Sub-clause (3) of section 5 applies only lo cases 
where a proprietor has an undivided share held 
in common tenancy in speeme uiouzas terming 
part ot the parent estate but where he has no 
interest which extends oier the whole estate; in 
oihei words, it appUe?. to propr^eiors who have 
an interest in some out ot the total number ot 
villages constituting the estate It he has a shaie in 
the remainder also, then it ioliowi> that he has a 
fracuonal interest in the entiie estate as 
well as a:fracUonal interest in a part, the latter 
fractional interest being the diifetence between 
^ the larger and ihe smaller interest, that is to say. 
if, be has a halfshare in twenty mouzis, and a 
one-sixth share in hity-four mau^as, u musl be 
held that he has a one- sixth share in the entire 
estate and in the twenty mouzas a fractional 
interest represented by the difference oi oue-hali 
and one-sixth. 

A Pronrietor of a mahal which is composed of 
two mauzas and who is in possession o^ a 
fractional interest m each is not entitled lo claim 
an allotment in each mauza representing his 
assets in that mauza ; such a coastruciion would 
defeat the enure principle ot compactness where 
there are many villages and when the proprietor 
holds a different traciional interest in each, 
{Mullick and Ross. }J,) Radhakanto Pakhi v, \ 
Mathuka Mohan Parhi. 2 Bat. 403. 

S. 23— Sco^c of. 

The objecaoa contemplated by S 2 1 relates co 
a question of right or title or extent of interest 
as between any applicant and any other person 
claiming to be a proprietor ot the estate (Das and 
Kulwant Sahay.JJ ) KUldip Sahay v. Rajkumar 
Singh. l Bat. L. E. 386 : 4 Bat L T. 6d3, 

S. 25 — L/cclaratory suit. 

S. 25 of the Act has no application to a suit 
for declaration that there was such a paituion as 
is Gomtemplaied by S. 7 of the Act and that the 
Collector be restricted from taimg further action 
to maice the partition {Iwala Prasad, J ) 
Nar Singh Thakgr V Bisien Pargash Singh. 

74 I. C. 642 : 192S B. 441 

LEXTEES BATENT ABBEAL 4 Bat. L. T- 629. 
— Zb^Apphcabdity. 

S. 25 of the Bengal Estates Pariition Act applies i 
only to sutis by the peisons claiming right or title i 
to a parent estate, menti:»ned in S. 23 It does not 
apply to a case where plH cUims the collector 
had no power t> partition. [Miller C. J* and 
Mullick, /.) Harsingh Thakur v. Bishunper- 
GASH, 4 Bat L. T. 629, 


BENGAL ESTATES BAETITION ACT, S. 99. 

S 2b— Scope of — Suit for declaration of 

prior valid private partition — If maintainable, 
i In proceedings before the collector tor parti- 
I tion, objection was taken that a prior private 
partition had taken place, but this was disallowed. 
The objectors filed a suit for a declaia- 
tion that as prior private partition had taken 
place, it was not open to a Revenue Court to 
grant the same Held, the suit was not barred 
under S 25 Estates Partition Act, [Das and 
Kulwant Sahay, JJ) Kuldip Sahay Raj- 
kumar Singh. 1 Bat. L. E. 386 : 

4 Pat L T. 633. 

S. 49 — Sairat Rent— Assets— Calculation 

of— Record of rights. 

In vievv of considerable difficulty and uncertain- 
ty in realising Sairat rent, the value of bairat rent 
is not equivalent to the a^isets of ordinary rent. 
The i act that a co-sharer accep'ed the system of 
valuation before the papers were adopted under 
S. 49 doe« not debar him from objecting Equity 
could only be ensured by a reasonably approxi- 
mate distribution of the risk, {Morshead I, C. S.) 
Meghraj Marwari V MuNSHi Kali Sahai. 

1 Bat L E 239 (Cr.) 

S. b1 —Evidence of partition. 

Where it is shown that the paities have ac- 
quiesced in the result of a partition it must be 
presumed that they oi their predecessors in 
interest were parties to the partition Where the 
parties have been holding their estates m separate 
shares from time immemorial, the fact that the 
original partition proceedings were lost in 
antiquity is no reason for disturbing divisions 
which existed for a long period. Although no 
deed of partition can be produced and from lapse 
i of time no direct evidence of partition could be 
! given, yet very long possession and acquiescence 
in the separate holding of the lands m the estate 
are sufficient to prove that there was a complete 
partition. 3. P. L. J I8t> Foil, [Jwala Prasad, J } 
Narsingh Thakur V Bishun Pargash Singh. 

74 I, C, 642 : 1923 B. 441. 

S 59 [2)— Discrepancy between pariition 

papers and map — Which to prevail. 

Where there is a discrepancy between the 
entries in tne partit‘on papers and the map the 
tormer should prevail as the map can only deli- 
neate the allotments in the paper, {Chatterjea 
and Cuming JJ.) Anil Kumar Biswas v Rash 
Mohan Saha. 28 C. W. N. 46. 

— S 99 — Applteabilttv of — Grant of tenure 

right — Private partition— Partition under the 
Act. 

The main test of applicability of section 9 is 
hold’iig the land in severalty under a private 
arrangement. This arrangemeut need not be so 
complete or so formally made as to exclude parti - 
I tion on tne application of some of the propiietors 
under section 7, [Newbould diid Panton^ JJ.) 
Pros ANNA Kumar Bedanta Tirtha Bhatta- 
chaRJYA V. Madhu Badya. 1923 Cal. 27% 

S 99 — Applicability of — Hindu Joint 

I family — Mortgage of—Spectftc immoveable pro* 

I perty-^T. P. Act S. 6S {c). 
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BEN0AL ESTATES PARTITION ACT. S. 119. 

The mortgage granted in this case was a mort« 
gage not oi the mortgagoi's share in tae entire 
estate belonging to a Joint Hindu lamily but oi 
specific lands ot which the mortgagors were in 
possession by an agreement with their co-shaiers 
Held that ihe provisions S 99 oi the Es ates Paiti- 
tion Act had no application to such a case. The 
section wh.ch governs ihe case is S. 08 clause (cj 
ot the Transfer of Property Act which provides 
that where the mongagee being entitled to 
possession of the property the mortgagor tads to 
delivor the same to him or to secure possession 
thertot to him without distur Dance by the 
mortgagoi or any other person then in such a 
case the mortgagee has a ngut to sue the moit 
gagor for the mortgage money Where after the 
paitition the plaintitfs mortgagees were dispos- 
sessed ot the property of which they were in 
possess. on under the Zarpeshgi. They, could 
resist that dispossession, and therefore they were 
bound to give up possession, and the result is 
that the mortgagors have failed to secure the 
possession ot the property to the mortgagees and 
in such a case the statute expressly provides that 
the mortgagees have a right to sue for the 
mortgage money. {Miller^ C. 7 and Ktdwant 
Saliay, J ) Ramnandan Tarbat v. Deni Sahai 
1 Pat. L. R 368 74 I. C. 877. 

S. 119 — Ctvtl Court — Power to question 

correctness oj order. 

A Civil Court cannot question the correctness of 
order passed in pirtition proceedings directly. 
{C hatter jea and turning, JJ.) ANiL Kumar 
Bisw'as V Rash Mohan Saha. 28 C W, N. 46. 

Ch Q'-2erati land — Holders paying 

neither rent not revenue to Government— Record 
of rights — Rent fixed in — Liability for. 

The land sn quest on in the suit belonged to an 
estate owned by two individuals. .One of them 
mortgaged his zemmdan rights to certain persons 
keeping h s possession over 141 bighas of zeiait 
land. Subsequently the mortgagees came to 
purchase the mortgage interest of their mortgagor 
and the 141 bighas ot zerait land also came to be 
held by difierent persons by transfer. The de 
fendants came to hold 4 bighas of the zerait land. 
The Government revenue of the entire estate used 
to be paid by the transferees of the zeraindary 
interest, inasmuch as they got their names in 
register D ot the Collectorate. The holders of the 
zerait land including the defendants did not pay 
any Government revenue or rent to the pro- 
prietors whose names were registered in the 
Collectorate. The entire revenue was used to be 
paid by the recorded proprietors, some of whom 
sued under the Estates Partition Act. Held that 
the holders of the zerait land were liable to pay 
tbe same rent as was payable for lands of similar 
nature m the neighbourhood. The presumption 
raised by tbe Record of Rights in favour oi the 
proprietor entitles him to claim a share and equit- 
able rent. [Jwala Prasad. J.) Bhola Pandey v 
Ram Bilas Pandey 71 1. C. 396 : 

1923 P. 391. 

BENGAL EOOB ADULTERATION ACT (VI of 
1919) S 6 — Prosecution under — Power of chair- 
man ot Municipality to sanction. See Bengal 
Municipal Act* S. 44. 1923 Cai. 563. 


BENGAL LAND REGISTRATION A€T, S 62. 

S 14 (2) Form of certificate. 

Under S. 14 (2. oi the Bengal Food Adultera- 
tion Act, the certiheate ot the Public Analyst is 
admissible m idence only if ?t is submitted in 
the lonn piescnbedin tbe Schedule. The cer- 
nficate if vviitten in the form ot a le.ter would not 
be admissible without prooi of the truth of the 
contents. [Ntwboiild and Siihfawafdt, JJ.) 
Raghunath Mody V, Klrseong Municipality. 

1923 Cal 661. 

BENGAL LAND REGISTRATION ACT, (VII OP 
1876) S 28 — Alteration oj tniftes by Collector — 
Ilf hen justifiable 

The lather ot ihe applicant gxtted a 6-Anna 
share ot Tauzi No. 13350 in 1905 and the donee 
got himseU registered as pruprietor. The 
applicant applied for Ccrrection of Register D on 
the ground that tne gift did not cover all the ihree 
Milages of which the estate had consisted. Held^ 
that no change had occurred so as lo justify ihe 
Collector in altering the entries made in 1915. 
[Grunning, M C ) Jaipukgash Singh v. Ram 
nandan biNGH. 1 Pat L. R. (Or.) 74. 

S. 29 — Applicability. 

S 29 of the Land Registration Act only applies 
to a case in wn.cn a person whose name is 
lecorded is no longer m possession of an interest 
anc' m which oUicr persons’ names have been 
recorded for every portion ot the interest m 
wh.ch such person’s name was borne on the 
register (Mr Mors head,) Baunath Singh v 
Lachhuman Singh. 1 Pat L. E. 120 (Cr). 

9. 41'-~Patni lease— Rights of parties, 

bee (1923) Dig. Col. 66. Raja Bhupendra 
Nafayan Singha V, MidxNAPore Zemindari Coy. 

37 C, L. J 566. 

Ss 51 and ^2— Finding of District Judge 

— Validity of Kutola — Revision. 

The Land Registration Act gives no power to 
any Civil Court to amend or alter the entry made 
by the Collector in his books in pursuance of the 
Civil Court’s orders not to interfere with the 
possess on of the successful party As a matter of 
first impression it seems that S. 62 of the 
Land Registration Act means that there is no 
right of appeal or review under any enactment 
whatsoever against the order of the Civil Court. 
{Muliick and BucknilLJJ.) KapalesHWAR Jha 
V, Raghunandan Prasad 1 Pat. L. R. 370. 

4 Pat L, T, 718 : 74 I, C. 474. 

S 52-~Jurtsdict!on of Revenue court — 

Determination of title under ctvtl court sale. 

When a registration has long been completed 
and has become final, it is not the province of 
the Revenue authorities to enter into the vali- 
dity of the right oi another person by purchase 
at a civil court sale. The matter is one for the 
determination oi the civil court. (Morsliead, 
M. C ) Janardhan Prasad v, Mt. Sanjhari 
Kuer, 1 Pat L R. 104 (Cr). 

Ss. 52 and 55 — Person tn possession — 

Mutation of names — Right to. 

S. 52 ot the Land Registration Act contem- 
plates two classes cf cases (ij the case in which 
I the applicant’s possession exists and (2) cases in 
i wfilch 54 CC^ssion or iransfer has takes place. 
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BENGAL LAND EEQISTE^TION ACT, S. 78. 

The first class locludes cases in which the appli- 
cant claims to have assumed charge as joint pio* 
pnet^r on behalf oC his cosharer or manager. In 
such a case the Collector need satisfy himseli 
only on the point of the possession of the appli- 
cant. Cla’ms to joint owneisbip should not be 
indiscriminately accepted But where the case of 
the aoplicant is that he had been m joint posses- 
sion prior to the death of the deceased and has 
continued since, he cannot be refused registra- 
tioi. {Morshcad, M C) Bhogrm Sahay 
Dulhin RAMKUM^ai Kcer. IPat. L. E fCr.) 71 

Ss 78,79 and Bl—Ijaradar^Proprietot 

An ijaradar is merely a lessee and S. 81 has 
no application to a person who is not himself a 
proprietor but who bas an interest subordinate 
to that o« a propiietor 

S. 81 seems to oe a r der to Ss, 78 to 80 and 
as those sections deal wiih the case of proprie- 
tors tfiere is no reason totlvnk mat S. 81 refers 
to ca-es it persons other than a proprietor, {Chat- 
terjec and Suhra^uardy, J J.) Frobodh Chandra 
Mitter r, Harish Ch\ndra Nascar 

27 C W. N. 888 

S. Bq-— I dentity of apphcatit— Revision 

Where several year*, after tue registration of a 
person’s name in the records an apphcation is 
made by a rival claimant on the ground that he is 
the person preferenualh entitled and there is a 
diapu e as regards hi>> identity, the Revenue Court 
may well leave the claimant to establl^h hiis 
claim in the Ciul Court It is largely a matter ot 
opinion as to the cncumstances in winch a Com 
mi3Sioner*& powers of revision should be exerc s- 
ed iMcrshead M C )Mt Mad tCKANi Kuer 
RajULA Singh. 1 Bat L. E 261 Cr. 

S Sb—Revisional powers of Commis- 
sioner, 

S, 85 confers Pevisional jur sdiction on the 
commissioner over ordeis passed by all officeis 
subordinate to him The power ought to be 
exercised when there has been a lailure of luris- 
diction or a signal failure ot duty or it is necess- 
ary t ^ prevent gross abuse or injustice Where 
the aggrieved oarty has a r'ght of appeal or a 
remedy by way of su‘t in the civil court the I 
revisional powe^^ should not be exercised. {Mr. \ 
Morshead) Tulsi Ram 2 ; Mt. Shayampeari | 
Kder. 1 Pat. L. E. 246 {Cr} \ 

BENGAL LAND EEVENUE SALES ACT <XI o| 

— Notice— If necessary, 

No notice is required to be served on the pro- 
prietors beiore sale, where the ai rears are tor ihe 
current or next preceding year {Miller C. /. und 
Poster, I ) Maharaja Kesho Prasad Singh v. 
Secretary of State for India 74 L 0 881; 

Srrifi under— Validity, 

Where a howladar bolding a howlct under 
Government asked the latter to manage daring 
his unexpired term and during that period karsha 
fell into arrears, a sale cannot be held under the 
Land Revenue Sales Act to realise the same as it 
ia not revenue. (Walmsley and Ghose, JJ,) 
VKitWtoU Akan V, Asm AT Au Munshi 

27 0. W. N* 7S3 : 1923 Cal, 714. 


BENGAL MUNICIPAL ACT, S, 44, 

S. 3~Arrears. See (1922) Dig, Col 1073. 

Mahomed Soliman v. Kumar Birendra Chan 
DPA Singh. 50 Cal. 243 . 32 M. L. T (P, C ) 115: 

27 G W N. 749 : 37 C L J, 661 : 74 I G. 906 : 

50 I. A 247 (P, C ) 

S Z'l —P aim— Creation of, by auction 

ptiichaset — Annulment of nnder-feni.*res. 

Where an auction purchaser at a revenue sale 
creates zpntm that by itself is not an intimation 
to the under-tenure-holders that the under-tenures 
‘have been annulled. {Greaves and Glwse^ //.) 
Klla Miah V Na.nu Miah 1923 Cal 195. 

BENGAL MUNICIPAL ACT (III OF 1884), S. 15 (r) 
— Right to vote—A-sessment of Income Tax on 
jomt income of father and son as members of joint 
family — Rights of father and son. See (1922) 
Dig Col 20 Charu Chandra Mazumdar v 
The chairman of the Faridpur Municipality 

70 I C. 154. 

Ss. 29, 34, Z'l—ExecuUon of deed by 

municipal council— Fot mahties for — Deed signed 
by chairman alone — Effect of 

The expression “signed” in S, 87 of the Beng. 
Mun. Act implies that the signature must be 
affixed for purposes of execution of the document 
and the insertion uf a name, in any part of the 
writing in a manner to authenticate the instru- 
ment, IS sufficient But if the name occurs m a 
document, not as authenticating the whole, but 
only for a particiiiar purp se cr only w ith refer- 
ence to a parr, It IS not an eftectue signature 
[Mookei jce and Cnrlznei , //,) J D. Ezekiel 
.‘\NANDA CHARAN SEN. 

50 Cal 180 : 70 I, C. 794 : 1023 Cal. 35 

Ss. 34, —43, and 44— Lease by Muntct- 

polity — Proof of —Statutory foi mahiies — Onus. 

A lease of Municipal property would be void 
I unless the lease had been sanctioned by the 
! commissioners at a meeting The burden clearly 
1 lies upon the defendant lessee to establish that the 
requirements ot the statute were fuifiUed. In the 
normal course 01 events, the resolution adopted 
at a meeting of the comm’ssioners must be 
recorded ; and section 43 provides that minutes 
of the proceedings of a meeting of the commis- 
sioners shall be entered m a book to be kept for 
the purpose and shall be signed by the president 
of the meeting, and such book shall bt open to the 
inspection of the tax-payers. Under sub-section 
5 of S 78 of the Evidence Act, proceedings of a 
municipal body m British India may be proved 
by a copy of such proceeding certified by the 
keeper thereof Where the minute book has been 
produced, and there is no trace of a resolution on 
the subject, the position is that there is no valid 
lease. 

Where a corporation is constituted by a statute, 
all persons and corporations are presumed to 
know the nature and extent of its powers. 
[Mookerjee and Ckotsner, JJ ) Akshay Kumar 
Chand V. The Commissioners of Bogra Munici- 
pality 37 C. L J 589 : 75 I. C, 506 ; 

1923 Cal. 675. 

S. 44 — Prosecution un der Food Adultera- 

Uon Act, 
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BENGAL MtJN ACX» S. 209. 

S. 44 of tbe Bengal Mun’cipil Act does net 
empower the Clairmm of a Mu.iicipaiuj to j^anc- 
tion a proseciiU n under S. 6 ot the Bengal Food 
Adulteiation Act [Newhoii^d and huhrawaidy^ 
JJ] RAGHUN4.TH MoDY KORSEONG MCMCI 
parity. 1923 Gal. 561. 

Ss 209 and 353 — Agreement with Munici- 
pality — Imposition of conditions* 

It is open to a Muiucipalily by a requisition 
under S. iOO of the BCiigal Municipal Act, to 
c'lnpel a person lo erect a fence by the side of a 
tank. The person sobjund can validly transfer 
to the Muiiic'pality the duty by conditions enter 
ed into by the latter ’th the former. 

The language of S. 209 of the Beng. Man Ach 
is only ii-chcative of tins, that there is power in 
the Municipalitv to reqime a person to cause a 
fence to be erected by the side of a tuik ^ But, 
because the power is existent in the Municipality 
by virtue of staiutory pro^is’o^s. it does n<»t 
follow that the Municipality cannot accept condn 
tions imposed bv a person when he made a nee 
gift ot certain land to the Mun cipahty There is 
nothing in the Municipal Act itself which can 
remotely suggest that the Munic’pal ty is in- 
competent to enter into a binding engagement of 
this descriDtion If that is so, she Municipaht\ 
was held in the cncumstances oi the paiticular 
case, not competent to require him to cau«e a 
fencing to be elected at his own cost. {GJusc 
and Cuming, JJ ) Supekintendent and 
Remembrancer of Leg\l Affairs, Bengil 
Narayan Chandra Bane^jee 

38 C. L J. 13 : 73 I. C. 776 ’• 24 Or. L J. 680. 

S 238 — Notice under—Calculation ot 

time of service See (1922| Dig. Col. 72 Ham- 
DHAXT Lal z’ Chairman OF Patna Municipa- 
lity. 69 I. C. 188 (Ij 

Ss. 261 and 273 (2j — Using a place as a 

kiln for making bne’-^s* Country panias or clamps, 
if writ'iin the prohibition. See ‘1922) Dig CoL 
72. Superintendent and Remembrancer of 
Legal Affairs, Bengal r. Trailokhy.a Nath 
Chatterjee 49 Cal. 1014 

72 I. C. 356 (2) : 24 Cr L J. 356 (2) 

Ss. 290 and 295— Water Connection- 

Conditions for ^foAver of Local Go\t to make 
rules — High Court’s junsdict on. bee tl9-’2) Dig. 
Col 48. Nagendsa Lal Das p, The Chairman. 
Chittagong Mlnicipality. 27 C. W. N. 240 

... S. ^50 ^BycMa 10 — Sanction to prosecute 

— Using musical tnstfument— Sanction for one 
offence — Prosecution for anoihet illegal. 

Where the vice-chairman of a Municipality 
sanctioned the prosecution of the accused for sing- 
ing at night with a high-soundmg instrumetft and 
the accused were convicted of beating a drum 
undei Bye law 80 held that the con\ iction was 
illegal. Even in a case where a valid sanction has 
been given by the Municipality for ttie prosecu- 
tion of certain persons for an alleged \io!ati«n of 
one ol the Bye-laws, a Magistrate is not compe- 
tent to convict the accused of an offence against 
another Considerable care should be exercised 
in putting into operation against citizens the 
provisions of a Bye-law such as the one against 

Y D— 5 


DECISIOISIS. 

BENGAL PAINI EEGGLAXION. 

making notice, w hich can be utilised in an un- 
duly r(cpiesbi\c ana auiy icstnctwe 

inannei. [biivunut, J . Rahim ' t. Euperor. 

1 Pat I. K. 45 id ^ : 72 i C. 894 : 

24 tr. L. J. 478. 

BENGAL AND NORTH-WEST PROVINCES AND 
ASSAM Li'/iL GoUViS Ati— (Xii Up ldd7j“- 
Va*naiton of siin — ViUiunioii by plaintiff not 
challenged by defeiioani—Ef/tit of, 

Aithu gh or iiia liy lUe valuation as made by 
tne pLi uti IS to i/e accepteu, the piaintiff is not 
at iibcit\ to .i.aWe an ar bur ary v dual on wrh a 
uew to alter the foium, either of the t.xal ol the 
bUii or ti e adjudication ol the appeal. The valua- 
tion as made by the plainiih may be chalienged 
either by the Court oi ils uwa motion or by toe 
defendant. In either evcut, there la a determ na- 
tion ot the quesaoii ot valuation It, on such 
invcstigac on, it tranepircs that the subject- 
matter ut the suit has been undwivalued or over 
valued the Uuu’t may cdl uyon ihe piaintitt lo 
iiiicnd the \aluati ai Oi tne suit II thepLuntilt 
does not carr> OL t tneoider oi die Court, the 
consequence descubed m O. T, K. 1! fullewcd, 
ihio IS the peuaitv lui persistence in undei valua- 
tion, It the order the Court is carried out, the 
s*aicineiu ot valu it on foi pui f-Oses oi juusdictiun 
or court lees aie both amended, and the 
amended valuation thereupon becomes the 
vaiuaiioa of the suit U hen S. 31 oi die Bengal 
Civil Comts Aet reiers to the value ot tue original 
suit, the reterence is to the valuanou as made by 
the plaint. ff subject 1 1 sueh aiiKiuiment as may 
have been mace undci ordci^ ot ihc i’r’al Court. 
Tne Legislature did not mean by the expiessiuii 
“ the value of the orieiual su.t’’ in S 2i tne real 
value ot the subject-ma ler of iheongmal suit re- 
gardless ot wnat miy nave happened in the Trial 
Court. Wheie the plmitiif ssa^ed tne value of 
die suojecUmaUer of tne su't loi purposes ol 
lunsdic ion as also of couit-fees, at Rs. 3,600 
aud tne deiendant did not chadeiige this state- 
ment and tae trial proceeded on tne assumption 
that the valuation made by the plaintiffs was 
correct held that U was not comr^tei t to the 
defendant alter they had been deieated in two 
successive courts to change the turura ot appeal 
by ihe assertion that the value oi the subj'ect- 
niatter of the suit exceeds Rs. lUjOOO— in other 
words, that li the suit had been properly valued 
ihat appeal would bav e lam to t' is couit and not 
to the court of the D’st.icl Judge 34 C 954 ; 23 
C C36 ; 18 A. L. j 741 ; ho C. 926 rei cried to. 
{Miikhetjee and Rankin, JJ ) HaRIHAR Das v. 
Rajkumar Mukheejee, 71 L C. 1014 : 

1923 CaL 405. 

BENGAL PATNI REGULATION (VIII OP 1819]— 

Proceedings undjei — Sate — Validity of. 

Proceedings under the Bengal Patni Regula- 
tion, taken lor the realisation ot arrears of Patni 
rent, are against the tenure, and t le mere fact 
that in the applitation to the Collector, the 
Zaimndar mentions the name ot a de.: eased 
Patnidar, which stood on his book does not make 
the sale held under the Regulation invalid. 19 
Cal. 703 referred, (kookei 'lee and Rankin. JJ.) 
Behari Lal Biswas v, Nasimannessa Bibi. 

37 C. L, J. 222 : 73 1. C. 482 : 

1023 CaL 527. 
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BEKO. PATNI REGBLATIOIT, S. U. BRNG REGULATION (XVII of 1806), S. 1. 


S, 11— rmyat'^EiccimenL 

Under tl a person v\ ho is a khmikasht raiyai 
is protected from ejection fron the bolding 
including the part he uses for residential piirooses 
as well as the w a’^te lard and the land he cul- 
tivates. {Xewbanld, J,) E. KR 1 Shn\ Ppamada 
Uasi V, K^sh Behari Das. 1028 Cal 327 (1) 

S. l^~-Remedy under if exclusive—Suit 

for refund, if lies. 

On reversal of a patni sale, the purchaser 
must have recourse to the remedy provided by 
S, 14 of the Futni Regulation, to the extent -*1 is 
available and cannot mamtain a seoarate sirt to 
obtain the relief which if he had so desired 
might ba^e been granted to h-ra ag-^inst the 
Xamindar for rexersal of the sale. \Mjokefiee 
and Rankin, JJ) Chowdhury Mahomed Amtk 
V. Mahaf\ja. of BrRDWAX 50 Cal. 756 . 

38 C L. J 192 75 I C 20 : 1923 Gal 732* 


there IS an usurpation of J jurisdiction on their 
part 37 Cal 107 referred to: Thereupon aright 
accrued to the plamtiff under the law as it then 
stood to institute a suit to recover the pioperty 
wi hm 12 vears from the date of dispossession. 
A right of this descnp\ion could not be affected 
by the retrospec‘ive operation of a subsequent 
sta*u/e. [Mookei fee and Clio truer JJ ) DhoR- 
exdra Krishna Mukerjee v. Mohendka Nath 
MUkherjee 27 C. VT N, 386 

70 I C 869 : 1923 Cal 428 

BENGAL REGULATION (VIII OF 1793,) S. 5— No 

separation of jama— Presumption, 

Where a talukdar is shown to have taken no 
steps under the Reguht’on to obtain separation 
of his Jama the presumption would be that he 
was not an independent talukdar under S. 5 of 
the Regulation, [Mr, Anieei Ah ) Raja Srinath 
Koy IK Maharaja Pratap Udai Nath Sahai 


BENGAL PUBLIC REMANDS RECOVERY ACT 
(III OF 1913* — Suit under — Cancellation of ccrit- 
ficafe— Claim bv Government for peishcush — 
Sustainab/litv of. 

Where the Government makes a demand in ad- 
dition to the revenue ra’ able in respect of a per- 
manently settled e^ta^e from the holders thereof 
such an addi'ional demand can he recoverable 
if there is a snecial habiUtv e-ther statutory or 
contractual Where the demand has been made 
and complied with for a very long time it mu^t , 
be referred to some legal origin ; in other words i 
the inference is that at some time there was an | 
agreement between the Government and the pro- 
prietors that the f rmer should maintain and re | 
pair the embankments in the estate wdh the aid i 
of funds contributed bv the lat er 45 C 866 ; 22 
C.W.N. 823 referred to. iMooker^ee and Clwtznci . 
JJ .) Nabadwip Chandra Nanpi v Secv. of 
State foPx India. 50 Cal. 208 • 1928 Cal 609 

S. 4 —Public dem'ind — What is— rertifi* 

cate, issue of. See (1922) Dig Col. 75 Protab 
Chandra Jana v. Secretary of St^te. 

49 Cal. 1026 

S. 10 — Xohre — Omission to ser'^'e — Sale 

a nullify— Bengal Act I of 1923— Ef tec f of | 

Under S 10 of the Bengal Public Demands i 
Recovery Act the omission tr^ serve a notice under 
S 10 makes the sale a nullity. In such a case 
the plaintiff need not apply to set aside the sale 
but can sue for possession on the footing that the I 
sale had not affected his title, Tt e suit would be j 
governed by Art. 142 of the Limi*at!on Act. 
{Mmkertee and Chotsner , JJ.) Lalit Moh.an Sen ; 


Deo. 1923 M W N. 702 : 33 M. L T. 408 (P Cl : 

' 38 C. W. N 145 : 1923 P C. 217 (P. C ) 

I S. *1— Notice to mortgagor. 

{ S. 7 provides either for payment or tender to 
j the mortgagor for deposit in Court, and a notice 
f which simply informs the mortgagor that he must 
! rav the money within the >ear and says nothing 
I of the alternatives of tenders and deposits in 
ICouitis misleading The defect is not cured 
merely by the addition of words ‘ m the ma mer 
! rouded for in S 7 of the regulation”.iC/z^v4s, J.) 
ZoR V v, Chandu 1923 Lah. 71 ^2) 

BENGAL BEGGLATION (XVII of ISOS) 

Anomalous mortgage — Foreclosure — Necessity 
for. 

Where there is an anomalous mortgage, viz , a 
I combined mortgage by conditional sale and 
usufructuary mortgage then under the Regula- 
tion the mortgagee was bound to institute pro- 
I ceedings for loredosure within 12 years and the 
j time for forfcloi.ure does net arise till the period 
i stipulated in the proviso for redemption had 
I expiied A raoitgagee’s title must be held to be 
I incomplete unHl it was confirmed by a regular 
I sad under the reguIatinB. Where befoie the 
exp'ry of the 12 years the T. P. Act came into 
lorce then the mortgage would subject to the 
provi-iOMS ot S. 60 of the T, P. Act. {Prideoux, 
A. J, C.) Rupa Bax v. Rodba. 6 N L. J. ISO : 

72 I. 0. 121 : 1923 Nag 274. 

Foreclosure — Delivery of possession by 

mortgag t to mortgagee— Surrender— Act X of 
1877. See (1922) Dig. Col 7o Bashir Husain v* 


V , Manoranjan Ghosh Chaddhurl 

72 I. C- 698 : 1923 Cal. 13. j 

Sg. 10 and 31— Notice— Seryire of— ! 

Death of one sharer before iif'tice- Effect. See 
(1922) Dig. Col* 75 Beni Rov v, B\bui Bacha 
KUER. 1 Pat. L. R. 196 : 69 I. C. 700. 

8. 36 — of property without ex ten cc 

of arrears of revenue— Sale a nullity— Suit to set 
aside— -Bar of hmiiation. 

Where in 1907 the revenue authorities proceed- 
ed to sell the property in dispute for an imagin- 
ary arrear of revenue the safe is a nullity and 


Chandra Pal Singh 10 0. L. J. 1. 

S. 1— Foreclosure — Observance of 

formalities — Presumption— Proof . 

It is settled law that the court will not presume 
that all the formalities required by Reijulation 
XVU of 1806 in proceedings for foreclosure have 
been observed, but the mortgagee must prove 
affirmatively the due performance of every 
necessary condition* 

The non-exisiencc of the notice does not 
relieve the mortgagee of the burden of proving 
|bat the notice satisfied the rec^uirements of 
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BEN6AI SEGTOATION (XXIX of 1814). BENGAL TENANCY ACT. 

Regulation XVII of 1806. (Martttieau and ■, Parganas to try the? suit .''’tv Hindu Law, 
Brasher^ JJ ) Munsui Ram v, Naueasga. .Applicabilitv of. 44 H. L. J. 476. 

72 I. C. 676. 1923 P. U. 21 ; (P. C). 


BENGAL SEGULATION (XXIX OE 1814)— G/wf- 

vali Tenure — t\haragpi0 and Bitbhnm tcnuies — 
Taluka Dunn — Succession— Impartible estate — 
IVidow and undivided orother —Prefet en^e, 

Ke^n. XXIX of i^I4 djcu not apply to Kharag- 
pur Ghat walls One ol iho main dibtincU jus bet- 
ween Gild wais ot the Birbnum and ot the koarag- 
pur type is that the former are iiiaheaable except 
wnh the coiiaeiit ot Government by whom the 
settlements were m tde and to whOin revenue is 
paid direct, wherias the Utter are al enable sub 
jecc to the consent oi the Undtoid to whom the 
rent or revenue is paid. The Keg elation ot 1814 
applies to the former only. The incidents aitacn 
mg to a GhatwaU ot the Khaiag ur type as evi- 
denced in the case are : tU t-ui it ts imparnble, 
and permanent (i) iliat it descends by lineal 
primogeniture and (4) that it .s alienable at least 
wita tae consent of the Zemindar. Unless iherebe 
so ne peculiar leature inherent m Ghatwali ten 
ure winch prevents the operation ot the Mi'ak- 
Share rule of succession in the case of impaitibie | 


(Ill of 1913) Ss 3 (1) 33 and ST—AUf 

\ rctrospccitvc— -Catlike of action ulU uing under 
• 10 of Att I of 1895. 

Act ill of 19H IS not restrospcctive in its 
1 operation and does not extinguish ur modify 
I causes uf actioh which nave already accrued by 
j tailure to serve the no. ice under b 10 of Act I of 
j 1895 S. 36 oi Act 1 11 oi 1913 controls S. 3 (1). 

; S 37 of the Act bars the jiinsdicti m of the civil 
j cnurt only where me question relates to the 
making execution, di charge or satisfaction of a 
I certihca e duly filed under ihe Act or relates to 
j the conhrma ion or setting aside ot a sale held 
! in executiOii of such certihcate. {Mooker/ee and 
j Chotzner, JJ ) Lalit Mohan Sen v> Manoranjan 
I Ghosk chowdhURV. 72 I. C. 698 , 1923 Cal. 13. 

BENGAL EEiTENUE PUEE GBANTS BEGN. (Z7 
OP 1793). S ia — Oihe. vvi&e expressed in the 
grant — Scope ot. tSee ti92i) Dig. Col. 78, 
Golam X\bi V . Chowohcri Basudeb Das. 

69 I. G. 84^. 


propel ty, the same lule would apply. In a a\I tax- j 
share family buing in cjmmensalUy the mhea | 
tance even of impartible estates is confined to | 
male membeis to the exclusions females, unless 
the esiate is the separate or sell acquiied property 
and normalln the course or succession to g la wall 
propert> is not aitferent Irom that which regulates 
succession to o^her imparnfale property. {Mtller, 
C, J, and Foster, J,) Thakurals Fulbati Ku- 
aMari V. Maharua Kumar Rao Mahesiwar 
pRAsAD Singh. 2 Pat. 685 . (1923) Pat. 161 
4 Pat. L. T. 473 ; 74 I. C. 638 ; 1923 P. 403. 

—‘——(XI of 1819) — Resumption — Malikanadan j 
— Settlement holder — Arrangemeat between. 6'ce j 
(1922) Dig. Col. 77 Jagdeo NariiN Singh x?. j 
Baldeo Singh. 2 Pat 38 : 4u M. L. J. 460 | 
(1923) M. W N 361 : 27 C. W. K. 925 : 


BENGAL BEVENUE BEOOVEBY ACl (1890 Beng. 
Act J S. 5— bale of esiate not m arrears— Jurts- 
dicnon of Collector — Title oi real owner, wha.her 
affected See (1922) Dig. Col. 992 Mahom- 
MED VVaheed z;. Mt, Sundar Basi Kuar. 

70 I. C. 714. 

BENGAL BEVENUE SALE LAW S. 54— PwfcAase 
at revenue sale—Xature of estate — Burden of 
proof 

In a suit for Khas poesession by the purchaser 
at a revenue sale, the onus is on him to prO'.e not 
merely that the land is within the ambit of his 
esiate but also tnat u formed part of the mal 
assets at the time ot the decennial seiilement. 
[iVaLmsley and suhrawardy JJ.) Sastri Bhusan 
Hazra V Kazi Abdulla. 28 L\ W. N. 143. 


32 M. L. T. (P. C.) 1 : 71 1. C. 984 (P 0) 

(VII of 1822) (Bong. Land Bey Settlement) 

S B— Chur landi, — Teoiporafy Settlement — 
EnhaULCmcnt of rents of tenants. 

In the case of temporary settled estates such as 
is chur land, it would always be open tj the 
revenue authorities to reassess the revenue and 
resettle the estate with effect irom the expiry of a 
previuus term of setilement. To enhance the 
rents ot the tenants proceedings under part 11 o 
Ch. X of the B. T Act or S. 52 of the B. T. Act 
should be taken* iRtchardson and Siihrawardy^ 
JJ.) ASdUTOSH CHAKRABARiy V DWAHIKA NaTH 
Mata, 70 I. G. 119 : 1923 Cai. 207. 

— ^(XI of 1822) (BENG. LAND BEV. 

SEIXLEMENt) S. 4 (1) — Accretion — 


I BENGAL SUBVEY AGP, S ^l—Collector--Assts- 
I tant Settlement Officer— Delep^ation of functions, 
j Where a Revenue Oificer is appointed wuh the 
, additional designation of a Settlement officer he 
i IS vested with the powers of a surerinteadeut of 
I Survey under the Bengal Survey Act, and he can 
I delegate his functions under S. 41 to an Assistant 
i Settlement Officer, itoutts and Ross, JJ*) Babu 
Balgobind Rai V. Behari Lal. 

1923 P, 06 (2). 

BENGAL TENANCY ACT (Vill OF 1885) — 
Applicability, 

The Bengal Tenancy Act does not affect rights 
of occupancy acquired prior to the passing of the 
same., {Walmsley and Ghose, JJJ Bhajan 
I Sheikhz;* Balai Sahkar. 1923 Galt 375* 


Applicability of— Suit in ejectment^ 

Underdeuaiicy. 

A suit to eject an under-tenant of a tenancy 
consis ing oi homcistead and agricultural land at 

— (III of 1872)— Applicability— Property J Its inception, is governed by tne B. T, Act and 

partly situate in Sonthal Parganas and partly out- j not by theT. P, Act. {ISJewbJuld, J*) Abhai- 
side— Jurisdiction of court n<A situate in Spathal 1 papa Sibcab v* 4tor P mb. 1023 Cal. 204 (9). 


Tenants’ holding— Bed ot the ruer forming 
property of ianolord— Right to accretion. See 
(1922) Dig. Col, 77. Khubi Mahton t», Lachmi 
Das 2 Pat 18. 
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BESGAL TSSAJfCY AM. 

IhUncdiuU payment not uecthsa^y to 

Lteate tetuii\y~-li aste land. 

Thc i‘i3a.eaiatc pauiia^t ot rsnt is not ai< 
csacnt Ai I ic.oi in t c ciLa'iou oi a teaai.c\ It 
Its no rnLM ts ut. usual i';r uat>te Ui ds to be 
graiitca t s a tenant b\ h LindiOidwiih a st pula 
iiLo tnat no icn‘ hiud be payable until tac} ait 
brauj^iit u iOer uai i\dtun There is notoiigin 
tne Bengal re^^aucy Act uhicii prevents 
such An a rangcaient {Oax/Oc^on Millet 7., 
aui Muliul\ J.| Ch vrxEK Ku\i\ki Uebi u. 
BRATAPBaej t4\a l and LT iEKS. tl^'^231 Pan 176 

*V 0 1 tiahsft rail: holatn^ — Reat vingf en t 

aftei hauMei. 

Wiiere a ter transfer ol a non-.ransferable 
holJiug dakliiiaa w.ia received b> ti^^nsiereei: 
from plaint tis who were t len Ijaiadaru and alter 
pla'nUrls aud becjuie iaualordb b> purchase of 
the piopne ury ngb , and ttie act ol the agent of 
piaintiha in rec-i n.g -he rent irum the tr.anterce 
was not repudiated bv toe plaiutifts, heUi^ the 
transferee could no be ejected {IValmslcy, and 
G/lUSC, // ) MaSOMED KaM<LDDIN Fs ODiJAN 

V, Bam Kant a Das, 1623 iai 520 

— Raiyah and tenure holaerii — 

Xame refolded in InutiloiiVs MunMa -Lia- 
bihtyfor rent 

So far as temies me concerned, the Bengal 
Tenancy Act maizes tt obhgatci^ upon the tenants 
to have their names rl^corded in the landloro^s 
shenata whenever thc> become euatled to ihciii 
by succession. In the case of a tenure, wiiere 
Only one tenant takes the trouble to have ms 
name recorded in tne landlord’s shensta and the 
others, eithei by design or negligence, fail to dj 
30. u may be presumed that the tenants who 
failed to have their names lecoxdcd m the land- 
lord’s shensta consented to the tenant wno uad 
his name recorded representing them both in 
transactions and in suns atfectmg tJe landlord 
and the tenants, 10 C. 896 ; d6 C. 677 Ret. 

But other principles arise waere the C'-uu has 
to deal with die Ccise of the sale a holding, as to 
which there is uotliiag :n the Bengal Tenancy Act 
CompelU )g la yato to have their names reooided 
111 lae landioia*s bherista. No piesumpiion a- 
represeiisatioa can be drawn by a Court wnere 
only one ot the co-iaijats has his name recorded 
m the landiurd’ft shensu, and the others laikd 
or neglected to do so. 9 W. N. 843 Ret. 

It is a quesuoa 0 i iaci in each cise whether ihe 
recorded tenant does in tact represent the hold- 
ing in dispute and the tact that only one tenant 
is registered is an item in the evidence upon tne ' 
question wheiber he is oris not the representa- 
tive tenant the landloid. {Das and Adami, 
J’/*) Iaideb Thakua V. Jawahir WISSIR. 

(1623) Pat 57 : 1 Pat. M E. 47 : 69 I. C. 665. 

1623 P, 206. 

3— leaScs-^Rii^hts of lessee i 
^Idubdity to p^y tent. | 

Under the Bengal Tenancy Act the question ol 
the status oi a tenant is not without importance 
and it would mtraduca comusion into the admi- . 
lustration ol the Act to say thatii a holding be i 
ieasod by the lanilurd tor the purpose uf cuUiva- ! 
lion first to ope ryot and then to another the - 
second ryot wouli be entitled to collect the rent [ 


BENGAL TENANCY ACT, S. 6. 

' payable by the first. The plaintiff claimed rent 
irom t'"’e dsiendants I'l posseasion as burgadars, 
and he rested his claim on oral settlement from 
the aaperu r la idlord. It \va‘= tcund as a tact 
laat the relatioashio ot landlord and tenant did 
not exist between him and t.^e defendant and 
there was no prool that the supeuor landlord 
had assigned to the plaintiff the right to collect 
rent tro n the deiendanis Held that the plam- 
t tf^s vuit lor lent was not maintainable even 
though the superior landlord who was impleaded 
a-> a party to the suit did nut contest it. 
[Richa} dson and Suhrawat dy^ JJ.) S.iEiKH 
SoNGSOR An V Jagannath Pal. 37 C L. J. 263: 

1923 Gal. 368. 

-- Ss, 3 and 50 — Tenancy — Ptoof of — Ten* 

ancy bcjore the T, P. Act. 

When a landlord sues a person on the ahega- 
lioii that he 's a trespasser and that peison sets 
up a traiisier from a tenant, it is for the deiendant 
to prove both the tenancy and validity of the 
transfer and, lu the abserce of evidence to the 
con rar^, homes ead land comprised in a tenancy 
cieated befcie the Transfer ol Property Act, 1882 
was passed, must be presumed to be non- 
trans.erable. 

Wr'lieie tne deieudants deny the fact that the 
prcseiii huldn.g came into existence before ihe 
Traasiei of breperty Act it is tor the plaintiff to 
prove that the tenancy came into evistence before 
the Trans. er ot Property Act. {KnruJant ^ahay,J ) 
Mahadeo Saran V, Dhakamnath S\HAY. 

72 I. C. 662. 

S. 3 cl. 6 — Suit by co sharer landlord 

jot damages fot nse and occupation — Mot a suit 
for ^ent. 

Where a cosharer landlord brings a suit for 
that w inch is payable to him by a tenant for the 
use and occupation of his share ot the laud the 
suit IS not a bu t jor rent as defined in S 3 cl. 5 
ot the B T. Act. Consequently a decree passed 
II the suit i> nut a dtciee und=i the B T. Act and 
must De e\ecut'id undei the C. P. Code and not 
as a decree lor lent under the B, T. Act. 
{Contis and Das, JJ ) Mahakaja Kesuo Prasad 
:>ingh r. IUmdlni Singh. 2 Pat. 183: 

4 Pat L X. 639 : 74 I C. 454 : 1923 P 397. 

S 5— Ejec meat — Homestead land in 

vlunicipal limits — Nou-transterable holding— 
Sale of foi rcsid-iiitul purposes — Kecuguition by 
U'idljrd on payment of enhanced rent — Effect 
oh See (IU22| Dxg. Cot. 79. Herendra Kcmar 
R uY Chowdhury y. Harakishore Pal 

70 I C. 166. 

— — --S. 5 (5) — Tenure-holder — Raiyat — Refer* 

cnce io mode of use— Eng igenicnt between Govern* 
meui and settlcmcnl^holder. 

Where a pers .n occupies alluvial accretion 
without entering into an engagement with the 
cultector befure tak ng possession, but he is 
ali-'Wed to remain in possession on payment of 
lent, he is a terniit — 17 C. L J. 4ol , 22 C. L. J. 
I.i2 Rei The Revenue authonties aie competent 
tj make a inahsana settieme it u the lands with a 
third person. 34 C. L J 779 Ret ; {Mookerjee 
and Cuming^ JJ,) Ram HExMaxta KumaRI 
Debi V. The Midnapure Zemindari Company. 

1923 Cal. 25. 
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BENGAL tenancy ACX» S. 6. 

S. 6 [d.)— Ten die holder— Enhancement ■ 

of rent, 

S. 6 (ti) o* the B T, Act prescribes that where 
a temiie has been held Iroin tie time ot the per- 
mauent sec^ lenient, its rent shall no’' be liable tu 
enhancement, except upon proot that the rent is 
ehauceaoie eithei by local costom or by the 
conditions under which the tenure is held ' 
VMiere tnere is no proot ot local custom, the 
couit has to determine, hrst, wiietner the tenuies 
hckve been held Iroin the tune oi tne Peniiaueiii , 
Seitiement, and secondly, what aie the condi 
tiuns under whicn tne tenure is held. [Mooktr- 
and Choi^nei\ JJ*) Nlkll Hlq v 
MAtiARAJAil BlREXDRl KlSliORE MvN'IKYX BaHA* , 
DUR. 38 c. L. 3. 121 ; 721 C. 879 

Liability io enhanced rent, 

A stipulation that the tenure holder lo to pay 
rent lui lauas besides those mentioned in the 
Kabuliyat ukicn may be undei iiis euUua ion or 
which may be lound in e.w-css upjii measurement 
indicates mac lent is nut lixea in perpetuity and 
hence t ie same is eniianeeable [katupint and 
ShaifiuhUn JJ ) bURJA PuoSAD bUivUL V, 
Midxaporl Zemindaki Compaxv Ltd. 

38 C. L, J 369* 

S. 12—iiansfe} of petniaucnl tenure, 

A tranier ot a permanent tenure by a register- 
ed document is conipiele under Secaoa 12 ol the > 
Bengal Tenancy Act. as soon as tiie document is 
registered. Amter Alt,) Sukapati iiOYv, 

Kam MUkerjee. 50 Cai 680 ; I 

4d M.L J. 219: 18 L. W. 681: 33 M. I. T, 314: (P.C.) ; 

L. B. 4 P. 0. 159 : 50 I A 155 : , 
73 I C. 193 : 1923 P. 0. 88 (P. C). ' 

S. IQ— Faint tcnitie — IntercU acquit cd 

by succession — kegitli ation, 

It IS incumbent on pei&ans, who acquire an 
interest in a patni tenure by succession, to gei 
themselves registered in the bo^ks of the land- 
lord, audei b. 15 oi tne Bengal ienancy Act. ii 
tncy laii to taa.e the necessary steps and at the ' 
same nine make default in the payment ot lent, , 
they cannot \er> vveii be hcaid to assail the , 
legality o* a sale undei the Patoi Kegulatiou on ; 
the giound that them names were not inentioiud , 
in the application to the Coiketor. {Mouktrjt.c 
and Rankai JJ.) Behaki Lae Biswas v Nasi- 
MANNEsSA Bibi. 37 C. L J. 222. 

73 I C. 482 : 1923 CaL 527 . 

— — S. 2QSettled ratyaiStaius of—Ptoof i 
of holding — Cultivation — Xeoessity. \ 

B a peison is alleged to have been a settled , 
raiyat it must be proved that he ctuitaiuously | 
held, as a imyn/, laud situated m the village, | 
although the Uud need not be identical ihrougo- j 
out the period cf 12 years. The holding of land ; 
is to be continuous, and, lurthei, ihe hukijug is | 
to be in the character of a taiyal. Tnjs^ beco- j 
mes obvims when regard is had to the deli..Uion j 
ol the term haiyai’ given iu b. 5, ci (2). Ratyai j 
means pnmarily a person who has acquired a | 
rig-!t to hold land for the purpose oi culavaung 
by lumseh, or by members of bis family or by ! 
hired seivauts, or with the aid of partners and ^ 
nciudes also to the successors m-interest of ' 


BENGAL TENANCY ACT, S. 22. 

persons who have acquired such right. {Mooker- 
jee and Rankin, JJ.) AIahvkvja Bahadck Sir 
Phodyot KuMiR Tagore v UmesH ChaNdra 
Saha. 72 I. G. 640* 

St 22- Acquire meaning of—Attmalof 

Tenancy lights. 

The vvord “acquire’' m respect of occupancy 
rights IS really used in the Act, but in the 
picccdnig S. qlj siib sectun (2|. the expression 
occuis “shall be deemed tu have aright of occu- 
pancy under law then ui iurce.” But it appears 
to be careluily avoided ui b. 22, sab section (2) 
in the sentence commencing “If the occupancy 
rigiit ill land is transferred to a person,” It 
would appear then, iruin the context, that the 
Wurd “acquire” implies the accrual to a raiyait 
tenancy ol rights conlerred by the Statute rather 
than the Uanster ol rights by another tenant 
{Mdlery C. J, and Foster, J.) Ram Dhyan Singh 
V. Bhuloian SiNoH. 73 I. C. 705. 

S. 20 — Zd/aB land — Tenant from lessee 

—O^cupaiivy iiglili>. 

A tenant irom the lessee of Zerati lands is a 
laiyai witum the meaning of S. IQ B. T. Act and 
can acquire occupancy nghts by holding for 
12 years [Unllick and buckiull JJ.) Sheogobind 
Kam Sahu v, Mahip.vt Dusabh. 2 Pat. 913. 

S 22— Collectoratc partition— Effect of 

—Possession, bee (ISI22) Dig. Col. SI Qayamud- 
DiN Khan v. Ramyad Singh 1 Pat. 600. 

„ s. 22— Merger t 

The disputed lands were comprised in a re- 
venue paying estate which was purchased by the 
plainhtis on the bth March 1916 at a sale for 
arrears of revenue. On the lUh february 1918 
the plaintiffs commenced this action to eject the 
deteudaut as a trespasser. Tiie defendant was a 
culiivatoi who had acquned the right of occupancy 
laiyat in the Kecurdof Rights finally published in 
iby5. On tne loth July 1901 he tooR irom the 
then pi opuetors a permanent lease undei what 
was described as a Taiuki Pot’ ah. The plamtiEs 
coidended that the effect of the permanent lease 
gianted to him by the proprietors on the 11th 
July 1901 was toexUiguiah ibe rights ot cccu- 
paiiCy winch he then possessed and that there- 
a.ter he must be deemed to have held as a tenure 
nuider Held ihai the occupancy right has not 
been affected by the subsequent acquisition of the 
tenure 20 C. VV.N. 505 (P C.) Foil, \Mookerjee and 
ChoizneVt JJd Jogendra Kihshna Roy v, 
SUAFAR All 1923 Cak 373. 

— Ss 22 (1) and l2Q-^Pttvaie land— Proof 

of— Evidence of letting as zerait — Occupancy 
tights— Cl cation of—Purchai>c of holding by 
Li ndlord. 

Regal d should be had to any declaration made 
betoie the 2nd day ot March 1853 by the land* 
loid and communicated to the tenants in respect 
to the reservauon Ol the proprietor’s light over 
the land as lus private land. The words in S* 
]20 (2) Ol the B T. Act ' any other evidence that 
may be producea’ must mean any other evidence 
tending in the same direction that may be pro* 
duced to show the assertion of any tiUo on the 
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part 01 the proprittor. and comm a nica ted to the 
tenant before that date. 

There its nothing in S 120 itself to cat down 
the geiieralitj of the c'ipressioa an> ottier evi- 
dence Hut may be produced' used by lue Legis- 
lature in S- 120, paragraph (2j oi the Bengal 
Tenancy Act. li it were lUe inteuiion oi aie 
Legislature to eAclude such evidence as may be 
furnished by the dealings between the i.uidioidb 
and tenants subsequent to the 2i‘d day ot March, 
18t53, it should iu^ e expensed that intention in 
moie cleat Urms As S. 12J stood at the iime 
When the Act was passed, U alluwed the Court to 
consider “ an> other ev -deuce tuat may be pio- 
duced*' m contiecaon with t le quest on uhcthei 
the land clai iied as limit uas m tact ztuut The 
Evidence Act deals wuh the question wnat evi- 
dence IS relevant ev deuce and there is no power 
in the Court to lejec* any eudence as iriclevant 
evidence it the landlord oheiS that eviJcnce aud^ 
the Evidence Act sa>s that it is relevant eviOence' 

A demise on the footing that ihe land demised , 
is the proprietor's private land is hardly an 
agreement or compromise witnin the meaning oi - 
the terms as used in paragraph (2a) o: the sect on , 
but quite apart trom any other consideration, the i 
agreement or compromise which the Kevenue 
Othcer is not to regaid is an agreement oi com- 
proraise made betore the Kevenue Ollicer in a 
proceeding connected with the record-ot-righis* 
(Z)as and Kulwant Sahay, JJ ) Mahvrajah 
KtSHO Prasad Singh v. Parmlshri Piusad 
Singh, 2 Tat. 414: 

(1823) Pat. 65 : 4 Pat. L. T. 135 : 1 Pat. L. K. 111. 

71 1, C 902 : 1923 P. 276. 

S. 22, Cl, 2— "N on-transferable occupancy 

holding — Purchase by co-sharer lanalord — Status 
of purchaser. 

Where a co-sharer landlord purchases a non- 
trausferable occupancy holding he does not 
acquire title in the holding as a laiyat under Sec. 
22 Cl. 2 of the B T. Act belore i s amendment by 
Act lot 1907. Consequently a person to whom 
he let out the holding would be a raiyat and nOv 
under-raiyat, 27 C W, X 759. {Wahnslcy 
ittiii Gbose, JJ,) Roshanali u Chandra MuH.tN 
Das. 50 Cal. 749 27 C. W. N. 759 

75 I C, 447 : 1923 CaL 701. 

S. 22 Sub. S. {2)--Occum parley holding — 

Purchase by part proprietor— -Efjcct of. 

The effect cf section 22 B. T. Act as amended 
by the Eastern Bengal Assam Council Act is that 
the occupancy holding disappears and the purcha- i 
ser enjoys the land in his character of proprietor | 
or tenure holder and not as a raiyat. But as 
Upon the disappearance ol the tenant right all 
the holders ot thesupeiior interest would pnma 
fane be entitled to possession, that cne amongsl 
them who is allowed to keep exclnsu e possession 
of the land is madeto pay his co shareis a fair 
and equitable sum tor suwh use and occupation. 
The co-sharers, who are deprived of the rent 
they had previously realised ficm the occupancy 
raiyat, are in this manner compensated for their 
loes, {M&oker^ee and Cho'snei^ JJ,} Purna 

Chandra Rot v , Mathura Mohan Saha. 

TO I* C* 63 : 1923 Cal. 2X0. 


S. 2Z~~Right to treei>, — Custom^Record 

of rtghis. 

iu a suit by a iandloid against his tenant for 
recovery of the price ol two maogo trees alleged 
to have been cut ana appropriated b> the defen- 
dants woo were I is tenants, the deteu dants 
pleaded that m pursuance of a custom in the 
Village they were entitled to cut and appropriate 
tae trees standing on their kasht lands. The 
Couri below lound in tavour ol t>ie custom set up 
by ihe detendams relyn-g ni suppoit on an entry 
m the Record of Rights which showed that the 
naiiies ol the tenaii's had been recorded against 
t teir holdings wuh a note Bakabza Raiyat”, 
Held that on the evidence the custom had been 
made out. {Jwilu Prubad, J .] MahARAJA bIR 
Rvmeswak Singh BahadUi v, sondham Kai. 

1 Pat I. E, 105. 

S. 29 — Applicability— Purchaser of non- 

transfc) able occupancy holding — Enhunument 
oj rent. 

S. 29, Bengal Tenancy Act, does not apply to 
the case oi the purchaser of a non-tiansfeiable 
occupancy holding whose title toe Iandloid does 
not lecogrnse, but who afiei wards is recognised 
as a tenant on agieeing to pay a fixed rent. 
{Ghose, J.) Fekasax Ali Mullik v Pkiamboda 
D hvi. 69 1. C. 4i4 (2). 

S. ‘Enhanced rent — Claim for. 

The true eilect oi S. 2y B. Iv Act is thai there is 
no permaneiu enhanceineiit when there is an 
attemoi to increase rent without writing legistered. 
But still the legislature allows the Iandloid to 
realise the rent at the increased rate provided 
rent at that rale has been actually paid tor a 
continuous period of not less than 3 yeais 
immediately preceding the period lor which rent 
IS claimed, li the landlords do not bring them- 
selves Within the precise language of the clause, 
they are not entitled to the benelit. {Mookerjee 
and Choizner, JJ.) Janau Ballav Roy v, Enat 
Mondau 37 C L. J. 489 : 72 I C. 136 : 

1923 Cal. 600. 

5 29 — Rate of rent — Evidence of'— Rent 

collection papers. 

In coiniijg to a conclusion as to the rate of rent 
ttie Court should not treat as independent evi- 
dence rent collection papers which aie not pro- 
ved by the persons who are alleged to have 
made the collection, {Suhuiwatdy,J,) Fauaddin 
V. Agni Kumar Sarma. 71. I. G. 300. 

Ss, 29 and 147 (A) — Suit in ejectment by 

landlords — Expiry ot lease — Compromise— En- 
hancement of rent— Legality of. Set (1922) 
Dig. Col. 1073 Sheogobind Singh v, Mahabir 
M lbSER. 4 Pat. L. T. 301 . 71 I. C. 143. 

— S. 30 ia) — Enhanicmeni — Record of 

rights— Bntnes in — Pi es.impiion. ' 

In a suit ior enhaucemeni of rent under S. 30 
I B T. Act, the plamtiif succeeded lu showing that 
the holdings as recorded in the Record of Rights 
did not exist in that condition in prior years. 
Hdd^ Ihe tenants have then to show then holdings 
are made up of the other holdings on which 
uniform rent was being paid all along. {Das and 
Kiilwant Sahay JJ,) Nand Dal Chaube v* 
I Kesho Prasad Singh. (1923) Patf 339, 
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BENGAL TENANCY ACT, S. 30. 

.$8, 30 (a) and 31 ^--PtevaiUng lafes-- 

Ascertainment of. 

The prevailing rate of rent in any local area is 
a question o. iact depending on the actual lents 
existing from time to time. It incre^ise and 
dimiiiibhes according to existing circumstances^ 
the process being auiomaiic. Waen the ra*e has 
been determmei it wri be deemed to be the 
prevailing rate unless there is an increase m rent 
in the village oi a rise m the price ot staple food 
crops. The expression is used m ihe same sense 
in Ss. 30 andSlB.T. Act {Dawbon Miller C 
J. and Kulu'unt Sahay J.) Kamji HkU v, Kam 
KVMAR. (1923) Pat 345 : t5 I. C 411 

SO (b)—Eiihancimcfii of rent — Occu- 
pancy ratyai — Homestead 

The rent of an occupancy raiyat of homestead 
lands is liable to eenhanceinent under S. 30 
(b) ot the Act. (Walmsley and Gliose J }) Rata 
Kesiiee Case Law v, Trailokhya Mohata. 

1923 Cal. 370. 

Ss. 3D (b) and 182— Homestead land— 

Enhancerrent 01 rent— Money rent — Occupancy 
raiyat Sit (1922) Dig. Col, 84. Raja Reshee 
Case Law v, Chintamoni Dalal. 

27 C. W. N. 962 : 70 I G 535. 

S. AO^^Commiitation of rent-Applica- 

it. n— Right to make. 

Where a court is unable to decide who 
IS the tenant ot the holding in ihe eye of the law 
and in the lace ot the decree for rent, commuta- 
non does noi pioceed until it is made more clear 
as to with whom the relation ot landlord and 
tenant exists, [Motbltead M C) RamaNugrah 
Mahtos" V . ChuramaN Mahtun. 

1 Pat. L, B 157 (Cr). 

— S. 40 — Commutation of rent — Com- 

promise between tenants and Co-shartr landlord 
--Effect of 

Where the Court belAV held that an order 
requiring the tenants to pay the commuted rent 
to the landlords \vh> were part'Cs to me coin- 
piomise bat to continue to pay rent in kind to 
others, is not only very undesirable but also not 
warranted by the law. Held that the view oi the 
court below was erroneous. 

The Revenue Court may apply section 40 of 
the B T Act oi m<>y refuse to apply for the pur 
pose ot commuting rent, but its refusal need not 
affect the validity of any arrangement the pro- 
prietors or any oi the proprietors may have made 
with the tenants. 

Whether the compromise is or is not valid as 
between the cosh tiers and the raiyats may be 
left to the Civil Court to settle. [Morshead } 
TEakur Singh v. Rai Permatho Nath Mitra. 

1 Pat. L. E. 172 (Cr.) 

- S. 40 — Commutation of rent — Detenora- 

Hon in irrigation facility — Effect of. 

In considering the question of commutation of 
rent the casesh:mld be regarded not merelv from 
the standpoint of the landlord and tenant. The 
public IS alsi interested in the food supply of the 
country and if there is the danger of deterioration 


BENGAL TENANCY ACT, S 40. 

in the irrigation system of the lands it is a rea- 
sonabl ground for refusing commutalion [Mor- 
head, e M C ) Rani Bhubneshwari Eler v, 
Mt- Sham Sunder Kuer. 1 Pat. L. E. 65 iGr.) 

“S. 40 — Commutation of rent— "Man- 

hunda rate. 

Where .he tenants did not apply lor commu- 
tation before undertaking t^e Munhunda rate 
they must be held to have forfened iheir right to 
cuinmut^tioa on the comparison ot cash rents of 
the neighbouring villages. (Dtion, C.) Ramdihal 
Kakar Babu Baldeo L\L i Pat L. E. (Cr) 76. 

S. 40— Commutation of rent — Mode of 

calculation— Price of landlord's skate. 

On an application for commutation the original 
Court in calculating the average price to be 
adopted in respect oi the paddy due to the land- 
lord's sha^'e worked it out for the village to be 
rupees 2 8-0 pei roond The Commissioner 
reduced this to rupees 2 4-0 per mond on the 
basis ot experience in previous cases. Held that 
the right pimciole in these cases was to decide on 
the meriis whenever possible and resort to 
general staidards only when tbeie was nothing 
more reliable to go by. [Motshead M. C ) Naj- 
mul Huda V, Sew’aka Mahtun. 

1 Pat L. E 263 (Cr.). 

S. 4:0-- Commutation of rent — Notice 

to be given to pay itcs—Ordet without — Jurisdic- 
tion. 

Although S. 40 of the B T. Act does not state 
explicitly that no order of commutation is to ^ 
made till opportunity has been afforded to the 
party liable to oe affected thereby to appear and 
cuntcbt the applications, it is obvious on first 
principles that no order should be made till 
notice of the application has been served. The 
object kA the applicabou for commutation is to 
sscuie an alteration ot the most essential element 
uf the tenancy, namely, the rent. It is ot the 
utmost importance to the party whether the rent 
is to be paid in kind or in cash and il the ren.t is 
t ) be paid m cash, what sum should be taken as 
the proper amount payable in lieu of lent pre- 
viously paid ui kind. An order lor commutation 
cannot be made without not ce to the party affect- 
ed and where it is so made by the Rweniie Court 
It acts w tnout jurisdiction and its order is ultra 
vires. An order under S. 40 made by a Revenue 
Court vviihout jurisd’ction does not bind the 
C‘vil Court. 45 C, 769 : 18 C 467 Ref [Mooket- 
jee and Chotzner, JJ,\ Gora Chand Haldar v., 
Rakhal Chandra Gope 37 C L J. 473 : 

72 1. C. 37 : 1923 Oal. 864. 

S. 40— Commutation of rent — Prehmt- 

naty objection. 

The i&sue of grant or refusal of commutation 
of rent is one that should rightly be determined 
before the enquiry with a view to determining 
the sum to be paid as a money rent is undertaken 
since otherwise the labour and the expenses to the 
parties of the enquiry may be spent to no purpose. 
^Moteshead, M~C.) Bhagwat Prasad In re, 

1 Pat. L, E. 92 (Cr.) 

—3, 40 — Rent— Commutation— Occupancy 

holding— Transferabihty of holding— Considera- 
tion 
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iS^OT. s 40 

On an application b> the transferee of an 
occupancy hoidnig lor commetatiou rent uudei 
S, 40 of the B. T Act it was held that the onub 
lay on the applicant to establish his status as 
occupancy tenant which status was challenged. 
The applicant can estabhsh h s right b\ pro^nng 
that occupancy h'Jdings a^'e t'-s ^sferable b) 
cus'om without the consent ot the landlord or 
that the landlord has in fact recogiuscd tie 
transfer It is no: incumbent on the Revenue 
ofificer to decide the question oi tie custom of 
transterabiht^ in entertaining an applica’ion lor 
commutiiion. It is a questbii for theCiid C« urt 
and the Revenue Court need only enquire w-^ether 
the transferee has been rec 'gnised as a tenaiv 
(Morshead, M C,) Kuldip Narmn SiNGH o Mt. 
I^SoDA Koer 1 Fafc L E. 62 (Cr4. 

— S 40 (4) ibl — Conimutation of tent — Pte- 

ceding ten yents— Meaning of 

The natural niterpretati- n of S 40 of the B. T 
Act IS that in commutation proceedings the ave- 
rage should be taken for the years preceding the 
time at vtluch is had regard to this factor. Wnere 
an appeal is pending against a decree for rent at 
the time of comrautaboB proceedings, the decree 
rents ought not to be included in the average, es 
pecially if the decretal amour t far exceeds the 
actual realisations of the pre\:ous years. (3/urii?- 
head, U C) Ram Charitak Barhi v. Mt 
Gaxgeswar Kuek, 1 Pat I. E 111 (Or,) 

S. 40 (5), Appeal lehen lies, 

S. 40 (5) of the B. T. Act does not govern cl 
(6) of the same section. The appeal contemplated 
under cl. (5) is an appeal agamst an order passed 
under ch (3) determining the sum to be paid as a 
money rent. No appeal lies against an order 
refusing or allowing an application for com- 
mutation and the remedy is by way of revision 
(il/r. GnmingA Inderdeo Singh v Axoop 
Singh. 1 Pat. I. K. 123 (Or.) 

S ^'-Homestead land—Uset for agti- 

cultural purpose — Ejectment — Urban holdings^ 
Occupancy right. 

Where homestead fand cases to be such and is 
let out for cultivation and both cereals and vegeta- 
bles are gi own upon it, the land IS governed b> 
the provisions of the B T. Act and a lessee is a 
non -occupancy raiyat liable to be ejected only on 
any one of the grounds specihed in S. 44 of the 
B. T. Act 

Quest € \ Whether the B. T. Act applies to 
urban holdings as for instance in the city of 
Patna {Chamtet^ C and Sharfuddtn, /) Mt. 
Wahbunnissa Begam V , Fakira Mahton. 

1923 P. 94 

— ■“ " ■■■S. 4iH—Applicabthty[of’-Jury •Zunpeshgt 

lease — Mortgage — Rmyaii interest — Transfer of 
— Lease by mortgagee in favour of mortgagor — 
Bent— Default tn payment — Effect of. 

On 16 — 1 — 1917 defendants executed Zarpesgi 
lease of 2 bighas of Kasht land in favour oi the 
plaintiff in consideration of Rs. 975. On 
1917 the defendants executed a kabuliat 
in favour ot the plaintiff for a term of 9 years 
from fash 1324 to 1333 in respect of the same land 
the xmt reserved being Rs. 75 As. 5 per year. 
As they defaulted in pa>ment of the reserved rent 


BEN0AL tenancy ACT, S. 50 

the plaintiff brought a suit for fash 1325 and part 
ot tasU 1326. The defendants pleaded that dar- 
ing the rev siir\ey the rent was recorded 

at Ks. 24 8-0 and that the plaintiff was not em di- 
ed to pa> more. The trial Court decreed the suit 
a reiitM of Rs. 24-7 0. The appellate Court held 
that tne tenancy created by the kabuliat was a 
new tenai.cj and that the defendant while execu- 
tiiig tne zarpesgi lease cUd not lose his original 
status 01 a raiyat and decreed the suit in iulh 
Held that the transactions ot mortgage and lease 
were independent ot each other and tne rent re- 
covet able by the plalnt’ff was regulated by S 48 
of the B, T. Act and the p amtiff was not entitled to 
a greater re^a than that to which he was enutled 
u ider ihe section. [Ross, J.) Chaturgun Bind v. 
TiLaKDHAKi Singh. 71 1. C. 470 : 1923 P. 402, 

S AQ—Agt cement to lease to two tenants 

— Xoitcc tn ejectment to ate — Validity. 

Wneu an agreement is made to lease the property 
to two tenants and they enter into possession 
no lea^e is executed law tieat^ them as 
tenants and the notice in ejectment should be 
served on both under S. 49 B, T. Act But when 
the lessees obtained a decree for specific perfor- 
mance did bu’ not excute ihe decree and a lease 
was executed only ii> lavour of one ot them, notice 
need be served only on that peisjii. {Chettetjee 
and Cumtng, JJ) Fitambir GviN Ram 
Ch\kan Moral, 28 C. W# N. 157. 

S. 49 \b)— under —Formalities of. 

On tne 2bth December, 1914 a nonce was 
served by the pbntiffs upon ihe detendant This 
notice was descubed as a notice under S. 49 
Bengal Tetiaiicv Act. It stated m the first place 
that the plaint its did not admit that the defend- 
ants were under-ra’yats. But u was added that 
if they were under-ra’yais, they should vacate 
the land. There was no specification of the date 
when ihe defendants were required to vacate the 
lind. The suit in ejectment was not instituted 
till the 7th January 1918 On a question arising 
as to the validity ot the notice. Held, that technica- 
lities of the English Law relating to the form and 
contents ot a uoHce lO quit should not be intio- 
duced m connection with the provisions of S. 
49. Bengal Tenancy Act. There was sufficient 
compliance with the requiiements of S 49 if 
what was served upon the tenant gav^e notice to 
quit the land at the end of the agricultural year 
next following and the suit was instituted after 
the lapse theieoi. {Mookerjee and Chot^ner, 
JJ.) PuRNA Chandra Das v. Ali Mahomed. 

37 C. Ii. J. 548 : 70 I. G. 999. 

S. 50 — Applicability to suits or yrocecd* 

ings under the Act — Suit m ejectment* 

S. 50 \2) IS. by its terms, limited in its applica- 
tion to suits or proceedings under the Bengal 
Tenancy Act A suit for ejectment does not all 
within that description. But it has been ruled that 
even in cases where S. 50 is not directly applica- 
ble, the Court may act on a presumption similar 
to the one arising under the section, it the facts 
justify the necessary inference. The same prin- 
ciple plainly applies to suits or proceedings where 
the rule embodied in S. 50 is extended by analogy. 
{Mookerjee and Rankin, JJ*) Manmatha Nath 
Kar V* Probooh Chandra. 37 0. E. J. 52 : 

73 I. C. 416 : 1923 Cal* 102. 
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S. 60—Conhniitiv of tenure-^ Vartatiofi 

of rent— Slib-divtsion— Effect of. 

A Sub-division of a tenure does not deprive the 
tenant of the benefit of S 50 of the B. T. Act. nor 
does it affect the continuity of the tenure. A 
slight variation in rent, though unexplained, does 
notdepruethe tenant of the benefit of the pre- 
sumption under S. 50 of the B. T. Act. {Mocker^ 
fee and Chotzne}\ //,) TarakUM^R Ghose v. 
Kumar Arun Chaxdra Singh. 

74 I. C. 383 ; 1923 C. 261. 

— Ss. so and 29 — Distinction between, 

S. 50 of the B. T Act contemplates a case 
where a tenancy has been held at a certain rate, 
while S. 29 applies only to a case where rent has 
been actually paid for a period of three years. 
(Mooker^ee aiiif Chotznef , JJ.) janaki Ballav 
Roy V. Enat Manual, 37 C. L. J. 489 . 

72 I. C. 136 : 1923 Cal. 600. 

3. 50 — P} csimphon-Rthn Hat— Contract 

of tenancy subsequently entered into between the 
parties. 

Where there is a uniform payment of rent for 
20 years, it is open to the landlords to rebut the 
presumption arising in favour of the tenants by a 
contract of new tenancy entered into subsequently 
which entitles the landlords to claim rent from 
the tenants after the expiry of the term of the 
lease at the rate of rent payable for the cultivated 
lands of the village. [Mookerjce and Cumtng, 
JJ.} S\RAT Chandra De Das v. Taraprasanna 
Bhattacharyya 1923 C. 141 : 70 I. C. 437. 

Ss, 50 and 104 (h) — Presumption of jtxtiy 

of rent— Origin of tenancy known — under 
S 104 {h)— Maintainability. 

The presumption as to the fixity of rent laid 
down in S. 50 of the B T Act does not apply 
where the origin of a tenancy is kn'own. It is 
not competent to a Civil Court to revise the rent 
fixed in the Settlement Rent Roll Where a 


Under S, SO sub s (1) where a raiyat and his 
piedccessors in interest have held at a rent or 
rate of rent which has not been changed from the 
time of the permanent settlement, the rent or rate 
of rent shall not be liable to be increased except 
on the ground of alteration in the area of the hold- 
ing, This embodies a substantive rule of law. Sub, 
S. (2) lays down that if it is proved m any suit or 
I other proceeding under the B. T. Act that a 
; raiyat and his predecesbOrs in interest have held 
! at a lent or rate of rent which has not bean 
i changed during the twenty vears immediately 
i before the mstitution of the suit or proceed ing, it 
shall be presumed, until the contrary is shown, 

I that they have held at that rent or rate of rent from 
‘ the time of the Permanent Settlement. This deals 
j with the mode of proof and raises a rebuttable 
i presumption. There is no reason why an 
occupancy raiyat should be excluded from the 
I category of a raiyat for the purposes of this 
I section. A laiyat at a fixed rate is not created by 
I S. 50 which merely furnishes a rule of evidence 
to enable a person to prove with facility that he is 
j a raiyat at a hxed rate. S. 115 of the B. T. Act 
1 does not come into opeiation at all until all 
I possible proceedings under Ch. X have 
been exhausted. If discontinuous receipts for 
rent produced by the tenant show that rent 
has been paid at the same rate for the years 
covered thereby, the court may, by an applica- 
tion of the piinciple of continuity, infer that 
there has been no change in the intervening 
.periods, 36 C. L. J. 336 RG {Mookerjee and 
Walmselpi JJ.) Narendra Lal Chowdhury v. 

BENODE BEH.ARI SaDHU KhAN. 

I 27 C. W. N. 740. 

S. 50 (1 and 2)-‘'Apphcahi!ttyof—Per- 

I manent Settlement— Presumption. 

I j The word settlement refers to permanent settle- 
ment of 1793 and not to any other settlement. To 
gam the ad\ antage of S. 50, it is necessary to 
show that the rate" of rent has rot been changed 


person is not really affected by an entry of rent 
in the Record of Rights he would not be entitled 
to claim a revision of rent under S 104 (h) CL 4 
of the B T. Act even though his case may fall 
under CL 3 of the Section {Woodroffe and 
Suhrawardy, JJ.) Secretary of State for 
India v. Ram Charan Acharjya, 70 I. C 207. 

S 50 — Rent — Enhancement — Presump- 
tion— Uniform rate— Long period. See (1922) 
Dig Col. 86 Abinas Chandra Das v. Majub Ali 
Chowdhury. 70 I. C. 273. 

S. bO— Rent-Par tly payable in\kind and 

partly in cash—Fuxed rent— Produce rent. 

Raiyats who pay their rent in kind paitially or 
entirely are not disentitled to the benefit of the 
statutory presumption corresponding to the rule 
now embodied in S. 50. In S. 50 the term ‘rent’ 
cannot be restricted to ‘ money rent’ and itfbears 
the meaning attributed to it in S. 3, CL (5). (37 C. 
626 Doubted), {Mookerjee and Chotzner. JJ.) 
Dina Nath Pal v. Raja Sati Prasad Garga 
Bahadur. 72 1. C 663 : 1923 C. 74. 

— S. bQ-^Setilement of fait and equitable 

rent-^Enhancement—Pka that defendant ts a 
fixed rate raiyat— Evideme* 


from the time of the Permanent Settlement of 
1793. {Greaves and Panton, JJ.) Osman Mandal 
V. Radhika Mohan Roy. 1923 Cal. 298. 

S. 50 (2 ) — Presumption under. 

Ov the construction of the kabuliat in the case 
Held : that it proceeded upon the basis that there 
were pre existing rights, and consequently it 
could not be relied upon tor the purpose of show- 
ing that there had been a change in the rent since 
the date of the Permanant Settlement [Lotd 
Buchnaster) Kumar Fr^sanna Deb Raikat v. 
Uddhab Chandra. 45 M. 1. J. 779 : 

33 H. I. T. 432 (P. C.) : 75 I. C. 556 : 

18 L. W. 147 : 1923 P. G. 86 (P, C.) 

Ss. 50 Cl. (2) and lib— Presumption of 

fLvity of rent— Publication of Record of Rights— 
Payment of uniform rent for 33 years — Effect of. 

In view of the provisions of S. 115 of the 
Bengal Tenancy Act, the tenants are not entitled 
to the benefit of the presumption which arises 
under S, 50 CL (2) of the B T. Act. In order to 
establish that they are entitled to their holding 
on payment of 'a fixed rent i u perpetuity, they must 
prove by evidence that they have held the land 
at a rate of rent which has not been changed 
since the change of the Permanent Settlement 


Y D~6 
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45 C. 913 ; 1 Pat. L. J 67 not followed. 37 C 30 ; ' 
64 i, C. 672 followed The production of rent re- ; 
ceipts showing payment of uniform rate of rent 
for 33 years is not sufficient to prove that the rate ' 
of rent has not changed since the date of the ; 
Permanent Settlement. {Contis and Das, JJ ) { 
Maharaja Bahadur Kesho Pd. Singh v. Ram * 
JAS P.ANDE. 2 Pat. 92 • 1923 P. 324. ; 

* S. 60 (2)— Pfoof of payment of uniform I 

rate vf rent — Pioccdme, ’ 

W^at has to be established to raise the pre- i 
sumption under S 50 (2) B. T. Act is, not that [ 
rent has been actually paid at a uniform ratet 
during 20 years, but that the tenant has held at a i 
rent or rate of rent which has not been changed 
during 20 years. Such holding at a uniform rent 
may be established, e\en if it is not proved that 
rent has actually been paid during a portion of 
the 20 years {Mojkerjee and Rankin JJ.) Satis 
Chandra Bisw\s v. Nil Madhab ‘^aha. 

37 C. I. J. 598 : 73 I. C. 77 : 

1923 Cal, 665. 

— — S. 51 — Suit for rent — Bhaoh rent — 
Previous judgment between parties dismissing 
suit for produce rent — Effect of. 

The decision in a prior suit for rent as to the j 
amount of rent payable does not operate as res- 
judicata in a suit for rent for the subsequent 
year, although it may give rise to a presumption ! 
under S, 51 of the B. T. Act, namely, that the rent ! 
for the subsequent year remained the same 5 C I 
L J. 92, 12 C.W.N. 904 ; 11 C. W. N. 1100 distin- j 
guished. (Boss, /.) Parmeshwar Prasad Singh j 
V, Narsikg Rai 1 Pat. L. E. 109 : 72 I. C. 138. ! 

— -Ss. 52 and 105 — Claim for excess rent ' 
for additional area ^Enhancement of rent — I 
Question as4o. ! 

Where a landlord applied for excess of rent for ! 
excess area and also for enhancement of rent, 1 
and gave up bis claim to the latter but a decree 
for enhancement of rent was passed held the 
Special Judge should not have considered the 
question of enhancement but should have confined 
himself to the question of fair and equitable rent 
having regardt^ the provisions of S 32 of the 
Act. {N. R. Chatter] ee and Pearson, JJf.) Ram 
RenV Roy. v. Midnapur Zemindari Co. Ltd. 

1923 Cal. 111. 

' ' ' “S. 52 — Enhancement of rent — Excess 

areU’^Proof of — Nature of the smjL 
^ If the landlord can slow that since the crea- 
tion of the tenancy, rent had been assessed, and 
that when rent was last assessed, the assessment 
was on the basis of a certain area and that the 
defendants are in possession of land in which ne 
rent was assessed at the time then the landlord is 
entitled to increase of rent. {Newbould and 
Panton, JJ.) Raja Jogendra Ki^shore Roy 
Choudhcry V, Aktar. 1923 Cal, 278. 

62— claimed on basis of exces s in 
area Burden of proof. 

In a Sait for additional rent on the basis of 
excess in area the landlord has to piove the 
excess and this implies he has also to prove what 
area of land was originally let The section is 


EEN0. TENANCY ACT, S. 56. 

concerned with cases of alteraiion of area and not 
miscalculation ot area. 

As tt?e meie proof that a tenant’s rent has been 
calculated at some date m the past upon the 
supposition that bis holding is of a ceitain sj^e, a 
contract cannot be inferred that he is liable at any 
time to re assessment upon the actual area. 

When a lettmg as the basis of management is 
pro\ed the tenant has to show that the tent was 
consolidated rent for ail land within specific 
boundaries, but if the landlord fails to prove the 
original area his suit must fad. {Rankin and 
Bnckland, JJ.) MamKDRA ChaNDRA NaKDI ii. 
Kaulat Shaik. 50 Cal 957 . 

28 C. W, N. 264. 

S 52 — Suit for enhanced rent- Increased 

area— Pi oof 

If a landlord can prove what was the area upon 
which rent has been paid and what is the in- 
creased aiea uooa which he claims, the Court will 
give him a decree in respect of the excess. 
\Mulltck and Buckmll, JJ ) Radhika Raman v. 
Satkarain Koeri, 74 i, c. 961’ 

* S. 52 (1) (b) — Patni lease — Lessee not 

put m possession of all lands— Mistake— Abate- 
ment of tent. See {1922} Dig Col, 90 Beki 
Madhab Roy v, Krishna Kamini Gubta. 

70 I. C. T77. 

-S. 52, Cl, i {'B}—Suit for rent by co'Sharer 

— Application by tenant for reduction of rent 

Where a co-sharer landlord under an arrange- 
ment with the other co- sharer landlords and the 
tenants brings a suit for recovery of his share of the 
rent separately the tenants are entitled to apply: 
for the reduction of rent on account of reduction 
m area. 27 C. 417, 21 C L. J. 315, 17 C. 695, 33 C. 
1010 referred to. (Coutts and Das, JJ) Maha- 
raja Kesho Prasad Singh v* Ramdeni Singh. 

2 Pat 183 : 4 Pat L. T. 689 : 

74 I. C. 454 ; 1923 P. 397. 

Ss. 53 and 67 — Rent — Provision for pay- 
ment by monthly imtalments— Interest how caL 
ciliated Tendci t validity of — Fart satisfaction. 

A contract to pay rei>t in monthly instalments 
and tn default to pay interest at 12| per cent 
per annum, entered into before the enactment of 
Ss. 53 and 67 of the B, T. Act is valid. It is 
competent to the parties to enter into an agree- 
ment for payment of money rent m modification 
of the pro\ ision of four instalments. 18 C. L J 
176 followed, {Mookerjee and Rankin Jj!) 
Behari Lal Biswas v Nasimttnnfssa Bibi. 

37 C. L. J 222 : 73 I C 482 : 

1923 Cal. 527. 

S. ^^■-‘Arrears of rent— Interest— Ten- 
der of smaller sum— Acceptance by landlord— 
Appropriation. 

does not abrogate the 
rule that a creditor cannot be compelled to ac- 
^pt any sum in part satisfaction of his dues. 
Tha*. section treats not of fender but of appropria- 
tion. Where a tenant tendered the amount of 
arrears of rent due without the interest thereon 
the landlord is not bound to accept even the 
principal amount of rent. The principal and 
interest constitute one indivisible and entire claim. 
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A tender must be unconditional or, at ail events, 
free trom <iny condition to which the creditor 
may riglittuil}' object {Mookt^rjcc and Rankin, 
JJA Behari Lal Biswas v. Naslm/knlssa Bibi.i 
37 G. L. J, 222 73 I C 482 : 

1923 Cal d27. 

S. GO— Apphcabiiity oj— FraUional 

pro pricto) —Lease— biut by ijaradar^ of lessor 
for tent — Plea of discharge — Bengal Lana 
Registmtion Act,Ss. 73, 19 and 81, 

S. 60 01 the B T, Act deals with cases wheie 
rent is due to «iie proprietor of an estate. Wncre 
the rent is not due to the proprietor the plamtift 
being not a proprietor but an ijaradar, and as 
ijaradar, the plainutf could not get his name 
registered under the Land Registration Act, S 6U 
has no application. No doubt “proprietor” is 
defined in S. 3, Cl, (2) ol the B.T. Act as a person 
owning an estate or part of an estate. But S 6U 
lays down that tae receipt vf the person registered 
under the Land Registration Act *'as proprietor 
ot that estate’' shall be a suificient discharge, so 
that although a proprietor may be the owner of 
an estate or a part of an estate the section merely 
speaks oi the proprietor of that estate whicn indi- 
cates an enure estate. 

The case where rent .s payable to two or more 
proprietors the extent ot whose interest is requir- 
ed to be registered under the Land Registration 
Act, and which is dealt in the second part of S. 78 
of that 4ct. IS not dealt with by Sec 60 of the 
Bengal Tenancy Act. 

The object of sec. 6'J of the Bengal Tenancy 
Act appears to be to afford indemnity to tenants 
who pay rents to the person whose name is re- 
gistered under the Act, and to debar them from 
pleading in defence to a claim lor rent by such 
peison that the rent is due to a third person but 
the section does not appear to have provided for 
cases where the names of all the part proprietors 
have been registered under the Land Registra- 
tion Act. [Chatierjee and snkrawafdy, J/.) 
PROBODU CHAXDKA MiTTER V. HAKISHCHANDRA 
Naskar. 27 G. W. N, 888. 

S. 60— tales tenancy-^Enby in 

Record of Rights— Paymeni at uniform rate. 

Where the Record cf Rights is against them, the 
tenants are not entitled to the benefit oi the pre- 
sumption afforded by S. oO, Cl. 2 of the Bengal 
Tenancy Act. Where the tenants could not have 
the benefit of the presumption of S. 50 (2) of the 
Bengal Tenancy Act he has to estabhs i by evi- 
dence that ihe rate of rent has not been changed 
from the time of Peiraaiient Settlement ; in othei 
words once the Record of Rights shows that the 
tenant is not a tenant at a fixed rate ot rent, it Is 
for the tenant to establish by cogent evidence that 
his rent or late of rent has not been changed from 
the time oi the Permanent Settlement. {Das and 
Adami, Ji.) Maharajah Bahadur Kesho Pd 
Singh v* Isser Dubey. 1 Bat. L, B. 32 : 

71 L C. 15 

.... S, 60 — Scope of— Payment of rent to 

transferee for a long time— Effect — of— Register 
ed proprietors — Rights of, U922) Dig. Col 
90, MX. Adavavati p, Janardhan Thakur. 

1 Bat. B. B, 24. 


BENG. TENAEGY ACT, S, 85. 

S. 6*1— Arrears of rent — Interest due on 

— Kabuhyut before ihe passing of the Act — Rent 
sale — Effect of. 

Where a kabuliyat has been executed prior to 
the B- T Act ihe provisions oi S. 67 of the Act 
are not applicable to the case and the inieiest on 
arrears of rent must be calculated as provided m 
the contract. But where the hciding has been 
sold in execution of a rent decree, the purchaser 
takes the holding with the ordinary incidents of a 
.enancy. A stipulation for the payment oi in- 
terest at an exorbitant rate cannoi be supposed to 
be an incident of a tenancy which would attach 
to it even after a sale for arrears of rent. The 
distinction between usual and unusual terms of a 
contract ot tenancy is a distinction which should 
be taken into consideration m determining whe- 
ther the incident in questiou continues to attach 
10 the tenancy notwithstanding us sale for arrears 
oi rent* 26 C. 315 , 24 C. 37 Kel. {Chatierjee and 
Cumming, //,) Annadamoye Debi v SaudamiRi 
Debya. 37 C. L. J. 838 : 27 C. W. N. 502 : 

72 I. C. 719 : 1928 Gal. 659i 

S 67— Scope oi ~ Rent sale— Enforce*- 

ment of charge. Bee (1922) Dig. Col. 90. 
SiTAL Chandra Majhi t\ Paubati Charan 
Chakrabakthi. 69 I. C, 841, 

S. 66— Appraisement — Discretion— Exei - 

cisc of 

Under S. 69 B. T, Act an order for appraise- 
ment of crops IS dependent upon the conditions of 
sub-clauses (1) (a) and (b) being fulfilled and 
thereafter upon the discretion or the Collector. 
Where it is alleged that the raiyats had delibera- 
tely grown a poor crop, the landlords are entitled 
to an enquiry into the allegation. So also if mis- 
appropriation is alleged. {{Mr. Morshead) She- 
FAYET Husain v* Nemchand Mahton. 

1 Pat. L. B. 125! (Or.) 

— -S. 66—Appratsemetit — Procedure, 

An application for appraisement or division is 
not likely to be made unless the landlord and 
tenants ate on bad terms. In such cases the 
proper course is not to depute an amm, but a 
responsible officer. The division or appraise, 
ment must be made by him on the spot at or very 
near the time when crops are ripe for harvest, 
{Mr, Griming.) Maharaj Ku.\ur Gopal SaraN 
Narain Singh p. Keshwar Singh. 

1 Pat. I. B, i28 (Or.) 

S. 70 (b)— Finality of order. 

Under S, 70 (3) ot the B. T. Act the order of 
an officer having the powers of a Collector is 
final, though the Commissioner can exercise 
supei vision where the officer acts without juris- 
diction. {Mr, Gru/iing ) Mahakaj Kumar Gopal 
Saran Narain Singh v, Keshwar Singh. 

1 Pat. L. B. 128 (Cr.) 

— S. 72— Scope of— Transferee— Right to 

rent. See (1922) Dig. Col. 91, Mt. Adayavati v, 
JANARDHAN THAKUR. 1 Pat. L. B. 24. 

— S. 6b— Ryot at fixed rate— Settlement 

with under ryaL 

It is compeieot to a ryot holding fixed rates 
to make a permanent settlement with the under* 
ryot or to give the under-ryot a transferable and 
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heritable mterest in the land. {XewbopJd and , road cess returns to prove that the rents had been 
Pan ton, JJ.) Probodh CniNDRA Das Birsinha , unchanged for over 20 years. Held the road cess 
Bagaki, 71 I C. 319. ' returns were inadmissible in evidence having re- 

gard to the provisions of the Bengal Cess Act. To 
S* 86 i6j and aide) oy tenant with, there was a presumption in favour of 

Pnor uamja oj portion of . the deits from an entry under S. 103 B of the B. 

holding Landlo) d*s i ighis j Therefore the onus of proof rested 

A surrender of a non-transferable fiolding by ^ entirely on the plaintiffs landlords to negative the 
an occupancy raivat to hib landlord, ubere the qj pj-gg^o^pj-^oj^ Assuming the en- 

raiyat has previously transterred a poitiou of tue tnes .n th-s quinquennial register were admissi- 
noiding to another person, entitles the landlord to | j|^ evidence they vveie not sufficient to nega- 

enter upon the whole holding and eject the trans. j ttve the presumption under S. 103 B of the B. T. 
teree o: to se.tle it with another tenant. ^^'^^\\Qi.{QhoscandChotzitertJJ,)PKQiAO'D^C^kl^V>l^,K 
law-iuily considered. Hutory of Jegislaion traced p^Qy Chovvdkury v* Binayakdas Acharjya. 
and English pririCiples anal>sed. {Miller, CJ. ^27 0. W. N. 548 : 75 I. C. 201 : 1923 Cal. 611. 
MuUtck, Jxcala Prasad, Foster and Macphcison ' 

JJ 1 Mt. Sheoraji Kuer t». Dhani Mian. j -S. 103 (b)— Record of rights— Presump- 

(1923) Pat 305 : 4 Pat. L. T. 581 : j tion of correctness— Rebuttal* See (1922) Dig. 
1 Pat. I. R. 402 : 1924 P, 1 (F B.) | Col. 91. Bishun Pragash Nakain Singh v. 


S. S1—Abandonmeiii~~Qiies(ion of fact* 

Whether there has been an abandonment or not 
is in each case a question of fact 27 C. W. X. 802 
reierred to [0 C. Ghose and B, Ghose, JJ,) 
Sarat Chandra Mvjumdar v , Prasanna Kumar. 

71 I. C. 304 

— — Sa. 93, 95— Cuwmuff Manage) — Appoint 
meni of. 

A common manager can be appointed only to 
an entire estate ur tenure A court cannot 
appoint such a person to a portion thereof {New- 
bould and Suhrawardy, JJ A Basanta Kumar 
Chakravarty i\ Ashutosh Chakravarti. 

27 G. W. N. 1040. 

Ss. 103, IQ^--Entry tn record of rights 

^How can be challenged — Plea of dtspossessioit 
of portton-^lf maintainable tn rent SutU 

Whete m a suit for rent, the tenant pleads that 
be was dispossessed from a portion of the hold- 
ing and hence the rest should be suspended, he is 
not prevented from raising it under Ss. 103 and 
104 of the B, T. Act. The correctness of the 
entries winch IS presumed under S. 103-B, the 
right to challenge it only by a suit under b 104 H 
and the conclusiveness oi the entry as to area under 
S. 104 ] do not apply to such a plea. {Chatter jea 
and Cuming, JJ.) Priya Nath Basu v. Tara 


j SheosaraN Teli 691. C. 866. 

S. 103 (b) — Survey — Entry as to 

mahkana or rent free land — Burden of proof. See 
(1922) Dig. Col 92. Jagdeo Nakain Singh v . 
Baldeo Singh. 45 M. B. J. 460 : 

27 C. W. N. 925 : 32 M. I. T. (P. C.) 1 : 
i 2 Pat. 38 : 71 1 C. 984 : 

(1923) M. W. N. 361 (P. C.) 

S. 104— Effect y in Record of 

i Rights See {1922) Dig. Col. 32. Protap 
Chandra v . Secretary of State. 49 Cal. 1026. 

S. 104 — Presumption under — Record of 

rights See (1922) Dig. Col. 92. Jyoti Prakas 
Chatter jee v , Bagala Kanta Chovvdhuri. 

70 L C. 822. 

Ss. 105 and mZ— Enhancement of rent — 

Ptoceeduigs for — LimitaUon, 

I It is not necessary to sue for a declaration that 
I an entiy in the Record of Rights that the defen- 
I dant? were raiya ts at fixed rates is wrong before 
instituting a proceeding for enhancement of rent 
I under the Bengal Tenancy Act. 

I if a suit IS substantially such a declaratory suit 
I as IS contemplated m the proviso to section 111 -A 
I 01 the Bengal Tenancy Act, then the plaintiff 
cannot, by adding a praj er for confirmation of 


Chand Moral. 27 G. W. N. 982 

S. 103 k—P)csumption — Recofds of 

Right — KhatJ a fa pers. 

The intercHce under S. 103 A of the Tenancy 
Act can only be drawn trom the finally published 
Record of Kighta and not from ihe khasra papers 
upon which the hnaily settled Rscord of R’ghts is 
founded. [Greaves and Panion, JJ.) Altap Ali 
ChoUdhuky V. Srim\thi jarina Bibi. 

1923 Cal. 184. 

— “8s# 103. B and 106— Suit fov correction 
of entries tn Record of Rights— Presumptions of 
correctness— Road CCS s returns and quinquennial 
registcf prepared under Regn. 48 of 1793 — Ad* 
missibiltty of. 

in a suit by the landlords for cotrect»on of an 
entry m the Rccoxd of Fights to the effect that the 


possession, escape the six years’ rule. The 
point from which limitation is to run is the date 
of the publication of the adverse entry in the 
Record of Rights unless there has been any sub- 
sequent invasion of the plaintiff’s right, in which 
case, it starts from the later date. [Buckntll, J.) 
Sheopratap Dubey Sheogulam Lal. 

72 I. C. 781# 

—Ss. 105, 105 h— Lands held at fixed rate 

of rent — Enhancement, 

In the case of lands held at a fixed rate of rent 
as per the terms of the deed of grant, an applica- 
tion for the settlement of a fair and equitable 
rent will not He. [Mookerjea and Choizner, JJ ) 
Mahomed Janu Mia, v. Majubali Choudhurl 

27 C. W. N. 328. 

— S. 16b— Landlord and tenant — Purchase 


rent of a tenure was fixed the plffs, alleged that of fote by landlord tn execution of tent decree. 
the rent was^open to enhancement and adduced In execution of a decree for rent obtained by 
in evidence quinquennial registers prepared under his predecessor in interest a landlord caused seven 
Kegn. 48 of 1795 and the tenant produced some jotes held by the tenant to be sold. The plots were 



89 


OF INDIAN decisions. 


90 


BENG. TENANCY ACT. S. 105. 

divided into two jotes and the landlord purchased 
both of them. The sale as regards one of the jotes 
was set aside on the objection of the tenant and 
the sale as legards the other was made absolute 
as no application had been made bv the tenant'^ 
to set aside the sale. On a question arising as to 
the legality ot the dispossession oi the 
tenants consequent upon the sale, Held that 
there was no wrongful eviction of the 
tenant at the instance ot the landlord, as the 
decree for rent was valid and binding and had 
not been impeached [Ghosc and Chotzner, 3J.) 
Debi Prasad Bhakat v. Official Trlstee of 
Bengal. 37 C. L. J. 314 : 72 I. C. 1013 : 

1933 Cal. 333 

X^b'-Maarasi Makrart patia — P/o* 

vision io assess excess land — Enhancement. 

Where a maurasi makrari patta is granted, a 
perpetual grant on a fixed rent is implied when the 
patta provides that excess lands as measuiement 
should be assessed at the rates fixed in the lease, 
this did not alter the nature of the tenaac>. 
[Mookeijee and Chotznef^ JJ.) Bhaira.b Chandra ' 
Das V, Midnapore Zemindari Co Ltd. 

38 C. L. J. 372. 


BENG, TENANCY ACT, S. 106. 

judteata 3 Pat. L. J. 379 followed lb C. L. |. 67 ; 
9 1, C. 651 ref ex red 30 C. 339 distinguished, 
{Chaitetjee and Peat son, JJ,) Tatindranath 
Chowdhury y. AzizUR Rahahan Shana. 

50 C, 79 : 1923 Cal. 433 

Ss. 105,108 and 109 — Sait foi icni — 

\CQmfi0mise—Dilpctent rate entered lUrsconiof 
lights — Sint foi lent on basis of fecotd of rights 
— Res judicata. 

Where in accordance with a compromise in a 
proceeding under S, 1 05 of the Bengal Tenancy 
Act, the rate of rent has been fixed and in a sub- 
sequent suit for recovery of rent a lessor rate is 
decreed on the basis of an entry in the record of 
rights, the decision in that suit does not operate 
as resjudicaia having regard to S. 109 of the Act, 
[Coutts and Ross, JJ ) Maharaja Sir Rameshwar 
Singh Bahadur v. Youncs Momin. 1923 P. 101 

Ss 105 (a) and 109 — Applicabiltty of — 

Suit in ctvtl court — Bat, 

In order to attract the operation of S 109, of 
Bengal Tenancy Act, which contemplates creat- 
ing a bar to the juribdiction of the Civil Courts 
I under certain circumstancct>, it is essential to 


S. 105 — Proceedings under — ; establish that the Civil suit had for its subject a 

rent sale bound by subsequent decision. * matter which had already formed the subject of 

Any one who buys a holding at an auction must ' an application under S. 105 of the Bengal 
be taken to know perfectly well that he is buying I Tenancy Act 


a holding the rent of which may be enhanceable. jhe introduction of S. 105 (a) has not altered 
If it is subsequently increased by proper process the scope of S. m which has to be construed on 
beyond the figure in the sale certificate of pre- the same line as before introduction of that sub- 
vious decree the question of estoppel is not in section. [Buckmll, J.) Sheopratap Ddbey v. 
point. The question is not of encumbrance ^ am Lal. 72 I. C. 781. 

created by the tenant and binding bis own inte- * 


rest only. [Rankin, J ) Khetra Mohan De v, | S. 105 {3)~S?«g/e tenancy-- Appeal from 

Satish Chandra Girl 1923 Cal. 438. j order-^conrt fee. 


S. IQb— Settlement of fun and equitable 

r&ni^Second appeal* 

The decision of a special Judge settling a fair 
and equitable rent under S. 105 oi the B, T Act is 
not open to second appeal but if he decides that 
the proceedings arc maintainable under S. 105 
then his decision would be open to second appeal. 
[Adami and Bucknill, JJ.) Madhav Surendra 
Sahi V, Awadh Misser. 1923 P, 86. 

S. lOb^Sctllement of rent— Application 

filed by all landlords, but signed by some — Main- 
tatnabiUty. \ 

It IS doubtful it proceedings under S. 105, B. T 1 
Act are suits Where an application was fi ed by ! 
all the joint landlords but some withdrew, it must I 
still be decided as legards those who want to j 
proceed with it. Delect in signatuie and veriftca- j 
tion do not make the application iiwahd ; nor the | 
absence of the name of one of the proprietors. 
{Miller, C. J. and Kulwant Sahay, J,) Hazari 
Lad Sahu V, Ambica Gir. (1923) Pat. 273 

— -Ss. 105, 107 and 109 — Suit for ejectment 

— Prior decision in proceedings under S. 106 of 
the B. r. Act — Res Judicata, 

Where a landlord brings a suit in ejectment 
alleging that the defendant is not a tenant but a 
trespasser, the decision that the defendant was 
his tenant ui a previous proceeding by the land- 
lord under S. |0d of the B. Act operates as res 


In an appeal from an order under S. 105 (3) B 
T. Act a stamp of 8 as is to be levied in respect 
of each tenancy not in respect of each tenant who 
may be one of a group of tenants holding a parti- 
cular tenancy [Mookerjee J,} Sachhidananda 
Thaklr V, Mahes Chandra Das. 50 Gal. 903: 

28 C. W. N. 116. 

S. 106 — Scope of—:suit involving ques* 

tion of title— Govt, Rules, R. 40 — Transfer io 
Civil Court 

Under S. 106 of the B. T. Act a Revenue 
officer IS competent to decide the question 
whether the relationship of landlord and tenant 
subsists, if the question is not one between neigh- 
bouring estates Where a recorded tenure-holder 
brought a suit under S. 106 of the B. T. .Act for 
declaration that the entry in the survey was 
wrong and that he was himself the proprietor, 
the suit raised a question of title between rival 
proprietors. {Das and BuckniU, JJ.) MoORE v. 
Rai Babu Gulab Chand Sahib. 4 Pat. L. T. 68 : 

1 Pat. I R, 157 : 73 I. C. 5 : 

1923 P. 213. 

$. 108 — Settlement ojflcei — Suit — Power 

io transfer. 

Where a settlement officer has no jurisdiction 
to entertain a suit under S. 106 of the B. T. Act { 
he has no jurisdiction to transfer the case to a 
competent court for trial and the Civil Cqqrt 
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cannot try the case (Oas and /J.) Uhe Revenue Oilicer instead of complying with the 

Moure i’. Kai Habu Gcl^b Chand Sahib, 1 terms ol S. 109 (u) passed an order in these terms 
4 Pat. L. T. 68 : 1 Pat. LB 157 • ' ’* The tenant agrees. Though the increase is 
78 1. G, 5 : 1923 P 213- 1 rather large, the attested compromised reiit may 
, , „ 'be settled as iair and equitable”. Held tnat 

Ss 109, Application hcfoie Revenue . contemplate settlement of fair 

for i>ctihug rent witndi awal tuhsequeni ^^d equitable rent on the basis ot such an ambi- 
•Hilt tu Civil Courti> If lies, ^ ^ ^ guous order and in accordance with a contract, 

Where atter applying for tne scttiemem ot a ! vvhich contravenes the pro\isions of the B. T. 
iair rent u.ider i05, B T. Act. before a Revenue | {Mocker jee and Chotzner, 77.) MoydhaN- 

Court. the same is withdrawn and a suit is hleJ j gjBj s^tis Chandra Giri. 

tor enhanced rem in a Civil Coun. S. 109, B. i, 37 C L, J* 118 : 70 I C. 895 : 

Act opeiates as a bar. {Walmslcy and B. B \ ‘ 1923 Cal. 435. 

GUosc, //.; SAbi KaNta Acharja I’. Salim- 

Sheikh. 50 Cal. 626 : 27 C, W N 987 : 1 Ss. 115 and 50— Record ol Rights— Fina- 

74 I. C. 1001 : 1923 Cal. 624. ; hty of — Enhancement of rent — Piesumption See 


^ , ! (1922) Dig. Col. 95. Prasanna Kumar Sen ik 

Ss. 109 and 105— Rts jW'Ucnm. - Durga Chakan Chakravarty. 

Where tue tenant claimed aDaiement ot rent ^ :*t0l C. 537, 

under S. 52 Out no such question was raised or > 

investigated in the proceeding under S. 105. on aj Ss. 115 and 50 — Scope and effect of—Pre' 

plain and Iiteial leading of 109, the position J sumptions as to fixity of rent--- Entry m record of 
could not be maintained that the suit concerned a i rights. 

matter whicn had aheady been the subject ot an i s. 115, Bengal Tenancy Act, provides against 
application undei S. 105. The appellant, urged | clashing ot presumptions. It will not permit the 
a wider construcuon to be put upon S, 11- ; presumption under vS. 60 of the Act to override 
Where it was contended that as m a case where | that raised from the record of the particulars 
S. 11, C. P. C. IS applicable, a question wnich undci Chap. X. It wdl not be reasonable lo 
might and should have been raised is deemed to i suppose that the Legislature intended by enact- 
have been raided and decided the High Court j iug S. 115 to preclude evidence oi umfoim pay- 
should hold under S. 109 that a matter has been , meat of rent lor the statutory period m support 
the subject oi an application under S, 105 when- 1 uf the entry of fixity of rent m the lecoxd of rights 
ever it might, it the detendant had so chosen, | where such entry is presumably based on the 
have been raised and decided under S. 105 read . evidence of such uniform payment, it will be 
With S. 105 A Held that this contention was ’ sbutimg out a very valuable piece of evidence in 
unsound. If the construction put forward by , fa\ our of a comparatively weak one. II the tenant 
the appellant were accepted words wmch’are not ' succeeds in proving a uniform payment of lent 
found there would have to be read into S. 109 1 irom the time of the Permanent Settlement, the 
It would be held on the analogy of the doctrine j rent shall not be liable to be increased whereas 
of constructive res judicata, that the junsdicUon the piesumption of the correctness of an entry m 
of the Civil Court had been constructively ex- the record of-aghts though based on such uni- 
cluded even when a point had^ been neither form payment is only a rebuttable one, {Rtchard- 
raised and decided under S* 105 A, {Das^J,) son and Suhrawardy, JJ ,) Rash Behari Guha 
MahaR-UAH Bahydur Kesho Prasad Singh Dwarka Nath Bandopadhya. 


Bhagwat Saran PaNDE. 1923 P. 174. ; 27 C. W. N. 936 . 1923 Cal. 365. 


S, 109 Appeal— Order of special i 

Judge refusing to set aside abatement op appeal, 

S 109 (A) of the Bengal Tenancy Act is no bar j 
to an appeal from an order of a special Juage re- 
fusing to set aside an abatement ot an appeah 45 
C. 638 foil {Cuming and Panton, //.) Krishna- 
DAs Acharjee Chowdhuky V, Samsan All 
Sheikh. 37 C. L. J. 139 : 74 1. C. 925 : 

1923 Cal. 431. 

— -S. 109 [a)— Fair and equitable rent — 

Computation of— Contract contravening the sec- 
Uon—Efiforceabtliiy of. 

In every case where the provisions of S, 109 
(c) of the Bengal Tenancy Act are invoked there j 
should be a strict compliance wiih its requiie- 1 
ments. The Settlement officer has to determine, in j 
the first place whether the terms ot the agree- 
ment are really such tbat if they were embodied 
In a contract, they would not be enforced under 
the Act. If the conclusion is in the affirmative he 
is to satisfy himself that the rent agreed upon is 
fair asd equitable. It is only in the event of his 
being so satisfied* but not otherwise that he can 
settle such rents as fair and equitable. Where 


S. 120 — Zerait land— Proof of—Diara 

land— Right of proprietoi to confer occupancy 
rights. 

The Bengal Tenancy Act does not pretend to 
enumerate the different modes by which rights of 
occupancy could be acquired at the time when the 
Act came into force; it merely saves such rights as 
had already been acquired. The acquisition of 
occupancy rights by grant was, up to the passing 
of the B^T. Act, foreign to the law of Bengal. 
There is nothing in either S. 20 or S 21 or in any 
other section of the B T, Act which provides that 
a right ot occupancy can be acquired either by 
grant or by contract. An occupancy right is inher- 
ent in the status of the raiyat and is not the land- 
lord’s to grant It a landlord confers occupancy 
right on a tenant ui zerait land that does convert 
the derail into raiyati land for ail time. If a 
question arises as to the character of the land pur- 
chased by the landlord from the tenant there must 
be an enquiry as to the original character of the 
land. If it was originally raiyati land the landlord 
cannot by getting khas possession treat it as zerait. 
But if it is proved that the land was zerait land 
within the meaning of S. 120 of the B. T. Act, the 
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land regains its character as such if it comes into 
the possession oi the iandiord. The tenant with 
whom the land is settled subsequently cannot 
acquire the rights ot occupancy in it. When a 
question arises as to whether land which is 
claimed to be zerait land IS in fact zerait land, 
an asseition of title on the part of the landlord 
and coinniunicaied to the tenant before 2 3-18S3 
will be conclusive evidence in his favour. Asser- 
tions after that date though not conclusive may be 
taken into consideraticn as evidence in favour ot 
the landlord {Das and Kulwant Sahay^ JJ>\ 
Maharaja K4sho Pr4sat> Singh v, Parmeshri 
Prasad Singh 2 Pat 414 : 1923 Pat 65 : 

4 Pat T. 185 : 1 Pat. L E 111 ; 

71 1. C, 902 : 1923 P. 276. 

S. 120, 3 fa)'“05;ecl and i>cope of 

the amtndmeni^- Zerait land — Agreements and 
com ft onuses between landlord and tenant— 
Admissibility, 

The object of the new sub-section was, as the i 
report of the Select Committee on the Bdl of 1907 
makes clear, to assert the principle that agree- 
ments or compromises made before a revenue 
officer should not be held to affect the rights of 
third panics It was thought that the questicn 
wneiher the land is proprietor's private land 
affects not merely a tenant for the time being but ' 
also dll future occupants of the lands and the 
Legislature considered it desirable to safeguard 
their interests as far as possible. But it is one 
thing to frame rules for the guidance of revenue 
officers, it is another thing to tell the Civil Courts 
that they are not to regard as evidence that 
which IS ev dence under the Evidence Act. The 
last paragraph of S. 120 undoubtedly savs that 
the Civil Court is to have regard to the rules 
laid down in S. 120 of the Bengal Tenancy Art 
for the guidance of the revenue officer whenev er 
any question arises in a Civil Court as to 
whether land is or is not a proprietor’s private 
Jand , but there is nothing in S 120 which tells 
the Civil Couits definitely and cleat ly that they 
are to exclude from their consideration that 
which is relevant evidence under the Evidence 
Act, and when they are bound to regard under 
S, 120 paragraph {21, of the Act. The landlord 
is entitled to rely upon any evidence that may be 
produced to show the asseition of any title on 
his part and communicated to the tenant whether 
before the 2nd day of March, 1883. or after that 
date. All such evidence is relevant evidence 
under the Ev idence Act and is admissible as such, 
though it may be that such evidence standing by 
itself will be of small value and will not induce 
the Courts to hold that the land claimed as pro- 
prietor’s private land is in tact the proprietor's 
private land. If theie is any evidence of an as- 
sertion of a iitle on the part of the landloid and 
communicated to the tenant before the 2nd day of 
March, 1883, the matter is conclusive under the 
Bengal Tenancy Act , but if the evidence is to the 
effect that there was an assertion of a title com- 
municated to the tenant after the 2nd day of 
March, 1883. that evidence will not be conclusive 
on ihe question whether the land claimed as 
ziraii IS in lact ziratt land? it is open to the Court 
to take that evidence although into consideration 
in coming to the conclusion whether the land 


! claimed as zerait is in fact zerait laud. (D^fs and 
i Kiili^MiitSakayf, //,) Maharajah Kes.io Prasid 
S Singh v, pARMrsuKi Prasad Singh 
; 3 Pat. 414. 

, 1933 Pat. 65 •. 4 Pat t. T. 135 : 1 Pat, L. E. Ill : 

• 71 I. C 902: 1923 P 378. 

I S — Comftomtse decree not coni' 

! thing 701 th terms of the section. 

Where the prov’is»ons of S. 147 A of the B. T, 

1 Act have not been complied with, a compromise 
j decree fixing the rent as between a landlord and 
; tenant is a nullity and no effect can be given to 
f it, 17 C. W. N, 496 Ref. The fact that the rate 
{ of rent recorded in the compromise was also re- 
j corded in the partition proceedings can make no 
I difference, 

j Where the original rate of rent is known or 
j proved (as by an entry in the Record of Rights) 
it is not open to the parties to effect an enhance- 
ment of rent under the cloak of a compromise, 
(Ross./,) Kunj Behari Chaudhurv u. Charan 
S iNO'- 72 I. C 40. 

S. 147 A — Consent deciec tn contraven- 
tion of— Not a nullity 

A consent decree passed as between a land- 
lord and tenant in contravention of the provision 
of S. 147 (a) of the B. T. Act is not anullitv and 
it cannot be set aside in a separate suit or 
questioned in collateral proceedings. {Das and 
AdamitJJ,) Deolagan Singh v. Mt. GulbansI 
Koer. 1 Pat, L E. 43 : 69 I. G 616, 

— S 14iB"Clatfn for rent— Claim for money 

had and received — Jurisdiction to fry, 

Where a suit for rent against the tenant and an 
alternative claim for monev had and received was 
tried under the summary procedure prescribed by 
S 148, the jurisdiction of the court is 
not in any way affected and the decision will be 
binding. {Rankin and Bucklandy J J ) Krishna 
Kumari Rvsu u, Nagendra Prasad Basu. 

27 G W. N. 716 ' 50 C 807 ; 1923 Cal. 699. 

S 148 — Procedure under — Questions of 

title t f can be* gone info 

The procedure under S. 148, Bengal Tenancy 
Act is not a special but a summary one. There 
is no rigid rule of law that in a rent suit prooerly 
so called and filed under S 148, a question of 
title may not be determined if it arises. Even if 
a claim which is not for rent is included in a suit 
tried under that section, there is no lack of juris- 
diction on the part of the judge to deal with the 
claim. {Rankin and Buckland, JJ,) TinkaRI 
Bose v. Nagendra Prasad Basu. 

37 C. "W. N. 716 : 50 C. 807 ‘ 1923 Cal 699. 

Ss. 148 {A and lBB)—CO'Sharer land' 

lords — Suit for rent — Maintainahiltiy , 

Where a tenant makes a contract by which he is 
liable to pay rent to several coaharers jointly, one 
cosharer cannot maintain a suit for the whole 
rent. S. 185 of the B. T. Act demands that land- 
lords shall do iointly anything which they are 
under the Acts required or authorised to do. but 
there is nothing to prevent one cosharer from 
bringing a suit for the whole rent after makmg 
the co-sharers who refuse to join as plaintiffs, 
defendants in the suit 35 Cal 331 Ref. Again 
if a oo*sharer can prove that there is a contract 
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express or implied by which a tenant is liable to i 
pav him bis share of the rent separately then he 
may bring a suit for that put of the rent without , 
joining bis coshareia as defendants, but the' 
decree obtained by him is to be executed as money , 
and not a rent decree- On the othei hand, not- , 
with-standing such arrangemei t for separate col- ' 
leUion ail the co sharers may sue jointly for tnc 
whole rent. 

To further iacihtale the reco\erv of arrears of 
rent due to a co-sharer who is in dis- 
pute with his tenants or witn his fellow landlords, i 
the legislature enacted S. 148 A of the Bengal : 
Tenancy Act, The section requires firstly, that the 
CO- sharer shall sue to recover the rent due to all , 
the co-sharer landlords in respect of the entire i 
holding, secondly that he must make all the re- i 
inainmg co-sharers parties to the suit, and thirdly j 
that be must state that he is able to ascertain ■ 
what rent is due for the whole tenure or holding | 
or whether the rent due to other co-sharer land - 1 
lords has been paid, owing to the refusal or 
neglect of the tenant or of the cosharer landlords, 
defendants in the suit, to furnish him with direct ^ 
information on these points or on either of them. 
In such a case the plaintiff cosharer will be 
entitled to proceed with the suit for his share only 
of the rent and a decree obtained in a suit so j 
framed shall be as effectual as a decree obtained I 
by the Sole landlord in a suit brought for the rent | 
*due to all the landlords. If in the suit it is found j 
that the co-sharer landlords have realised lent in j 
excess of their shares, then they will be liable to i 
reimburse the plaintiff fo the extent of the excess i 
realised by them. 4 Pat L. J. 500 Ref, {Mtlhr • 
C J. and Mulhek, J ) Rajgiri Sikgh v. Jadunath 
Singh. 1923 P. 41 : 4 Pat i. T, 39. 

— S, 158 — suit — Revisiofuil power of 
District Judie— Transfer to Additional District 
Jiidgc^ Jurisdiction. 

An Additional District Judge to whom a i 
District Judge transfers for disposal an applica* j 
tion under S 153 B, T Act, is quite competent to i 
dispose of the same, as the District Judge is | 
empowered to assign work for him under the / 
Civil Courts Act, [Richardson and Ghose, //,) | 
Lal Behari Basak V. Akhil Chandra Santra, | 
27 C. W. N. 315 : 72 I. C. 794 : 1923 Cal 469. j 


BEN0 XERANCY ACT, S. 187. 

remedy, but only asking for compensation to 
remedy the misuse, is not valid. [Woodroffe and 
Ghose, J}.) Shib Charan CHAKRABURTHY 2/. 
BiPiN BeHARY CHAKRABURTHY. 1923^Cal. 149(1). 

— S. Assessment of rent— Application 

for — Dismissal for default — Subsequent suit for 
compensation— Not barred. 

A claim for assessment of rent under S. 158 of 
the B. T Act was dismissed for default under O. 
9 R 8 C, P. Code in the year 1915. The landlords 
subsequently instituted a suit against the defen- 
dant claiming compensation for occupation of 
the same land and a determination of the annual 
rent payable by the defendant. Held that an 
application under S 158 of the B T. Act was not 
a suit and its dismissal for default did not bar the 
subsequent claim for the determination of the 
annual rent payable by the defendants. [Miller, 
C, J and Miillick, /.) Janki Ray V. Raja 
Kalakan’d Singh, 2 Pat. 193 : 4 Pat. L T. 705: 

74 I. C. 464 : 1923 P. 381. 

-S. 158 B—ExecuhoH sale— Decree for 

consolidated ieni of two holdings. 

If a suit has been brought for the consolidated 
rent of two holdings, a subsequent sale in execu- 
tion of the decree would not confer upon the 
purchaser any greater title than the right, title 
and interest of the judgment-debtor. There is 
nothing in S. 158 B of the B. T. Act which would 
give the purchaser the right to acquire the rights 
therein mentioned except by a purchase of the 
holding. {Miller C. J, and Mullick J,} DiPA 
Mxhton t>. Lala Sheonand.\n Prasad. 

1 Pat. I .R. 467. 

S 158 1^.— Notice to co-sharer landlord 

— Absence of— Effect. 

The omission to serve upon a co-sbarer land- 
lord the notice required by S. 158 B of the Bengal 
Tenancy Act need not necessarily make the rule 
null and void. If the co-sharer landlord adopts 
the sale and withdraws his portion of the pur- 
chase money, the sale is quite valid as the pro- 
vision is not based on grounds of public policy 
but for the benefit of the individual who can 
waive the same. (Mookerjee and Choinnet, JJ.) 
R-ijani Kanta Ghose v. Sheikh Rahaman Gazi. 

27 C. W N. 765 : 37 C. L. J. 447. 


S. 153 — Second appeal—Suii for cess. 

S. 153 Bengal Tenancy Act bars a second ap- 
peal in suits for rent where the decree is passed 
by a District Judge, Additional District Judge or 
Snbordinaie Judge and the amount claimed in the 
suit docs not exceed Rs. 100 unless a question of 
a special character has been decided by the 
decree under appeal. Held that in cases where 
the piff, has not published the notice under the 
Bengal Cess Act, no second appeal lies from the 
decision of the Dt. Judge deciding the question 
of the liability of the deft, to pay cess. [Mookei- 
fee and Choizner^ JJ ) Maharaja Birendra 
K iSHOKE Manikya BahadVR V. Trailokhya 
hath Roy. 37 C L. ^f. 521 ; 74 I. C 547 : 

1923 Cal. 678 

——--*8* 155 — Ejectment — ■ Compensation- 
Misuse of tenancy— Naiicc-^Contenfs of, 

A notice under S. 155 not requiring the tenant 
to rerpedy the misuse, though it is capable of 


* - Ss« 161 and 86 [Q)— Incumbrance} —Who 

IS— Purchaser of portion of holding. 

The purchaser of a portion of a non transfer- 
able occupancy holding from an occupancy raiyat 
is not an incumbrancer within the meaning of 
Ss, 161 and 86 (6) of the B, T, Act and hence the 
landlord after a surrender can eject him. {MtUer. 
C. Mnlltck, Iwala Prasad, Foster and 
Maopherson, JJ.) Mt. SheoRaji Kuer v. Dhani 
Mian. 1923 Pat. 305 ‘ 4 Pat- L. T. 581 : 

1 Pat. t. B. 402 : 1924 P. 1 (P. B.) 

S. 167 — Annulment of encumbrance — 

Notice essential. 

Before an encumbrance could be validly annul- 
led it is essential under S. 167 of the B. T. Act 
that a notice should be served as provided in the 
section. {Sanderson C. J. and Ghose, J.) Jatindra 
Mohan CaAKRAVARXHi v . Buoy Chan? 
Hahatab. 71 1. C, 284. 
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S. 16T — Incumbrance — Annulment of — 

Mortgage — Landlord purchaser and mortgagee 
purchaser — Rights of— Mortgage not annulled— 
Effect of— Mortgage of part of occupancy holding 
— Sale for arrears of rent. See (1922) Dig. Col 
99, SiTAL Chandra Majhi v, Parbati Charan 
ChakrabaRti. 69 I. C. 841. 

— ' S nO—Deaeefor rent-— Attachment of 

holding— CUntns under O. 21, i?, 58. I 

When the jurisdiction of a Court is sought to 
be excluded on the ground that the property 
attached is of a particular description, it is open 
to the Court to ascertain true nature of the 
property. 

The Court executing the decree can go into the 
question whether the decree was a decree under 
the provisions of the Bengal Tenancy Act so as 
to bring into play the operation of S, 170 ot he 
Act and prevent a claim being preferred to the 
property attached. {Richardson and Ghose^ JJ ) 
JOTiNDRA Mohan Pal Bhola Nath Bhak<t 
27 C. W. N. 817 . 1923 Cal. 715 

S. 170 (2) — Decree-holder — Application 

to certify satis jacuon— Bona fides of applicant — 
Enquiry into. 

Under S. 170 (2) of the B. T. Act no enquiry is 
needed as to whether an application by the 
decree holder to certify satisfaction is bona fide 
or not. The only condition laid down is toat the 
application should have been made befme the 
tenure or holding is knocked down to the auction 
purchaser. {Jwala Prasad, /,} Jagdhari Rai v. 
Langat Gope. 4 Pat. I» T, 495 ; 

75 I C. 676 (2) : 1923 P, 572 

S 170 (3 ) — Application for deposit 

under --Notice. 

On an applicati m for a deposit under S. 170 of 
the B* T, Act, no ice mu&t ue gueti to the judg 
meat debtor and the decree holder and it is tiie 
duty ul the Court to decide whether he applicant 
has or has not a locus standi to deposit, [Bucknill^ 
J.) Khniv Singh v B^rho Ray 

4 Pat L T. 247 . 73 I C, 12 . 1923 P. 363, 

S, 170 [Z)— No H' Iran i,fer able occupancy 

holding — Sale of — Deposit. 

The transfeiee of a non transfer able occupancy 
holding IS not entitled under S. 107, sub-section 
(3) of B T. Act t j m-ike a deposit to avert a sale 
in execution of a decree for lent. {Pan ton ^ J.) 
Radha Benode Mondal v. Nitai Chand Sant 

38 C. L. J. 147. 

S 170 (3)— Right to make a deposit— Ex 

ecution of decree against Hindu widow— Righ 
of leverstoner to m-^ke a deposit. (1922) Dig, Col. 
100. Mohendra Nath Nanda v Baidva Nath 
Tripathi 70 I. C 127 

— *S. 171 — Payment into court — Payment 

direct to decree holder. 

Where, on an application to make payment into 
court under S. 171 of the B T, Act, ihe court 
permits the applicant to pay d rectlv to the decree 
holder, fhe provisions of the section have been 
complied with. {Coutts and Das, JJ.) MosafiR 
Lal Das v. Ganesh Jha. 

' 4 Pat. li. T. m : 71 1. 0. 478. 
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S. 173 (2) — Purchase by judgment debtor 

in execution — Sale z / void. 

Where the purchaser at the execution sale is 
the judgment debtor himself the sale is not void 
but only voidable {Mulhek and Buckmlt, JJ.) 
Saiyid Muhammad Amirul Hasan v Mlhammad 
Jewad Husain. 5 Pat L. T. 13 : 

74 I. G. 769. 

. VI4i— Applicability. 

S. 174, B. T Act, applies to a rent sale, under 
the Bengal Rent Recovery Act, of property in 
Orissa. {Lord Dunedtn.) Kshetrabashi 
MahaNTI V Ratnakar. 38 C. L J. 229 : 

75 I C. 278 (P. C.) 

S 174 — aside sale — Deposit of 

amount — Validity of deposit — Mistake. 

A judgment debtor who was permuted to de- 
posit the decretal amount with costs and com- 
pensation, went to the execution moharir who 
drew up an account and showed that the amount 
paid in by the judgment-debtor petitioner was 
correct and on the basis of that account he de- 
posited the sums specified It was found that no 
order bad been passed by the Court as to what 
the costs were and the judgment-debtor came 
well within the time allowed for the deposit and 
obtained the permission of the Court to deposit 
the amount. He also obtained an order in the 
order sheet from the Court that he had deposited 
the full decree amount with cO'.ts and compen- 
sation. He was theiefore permitted to bel eve 
that he had paid the full amount un il after the 
tune allowed for the deposit had elapsed, when 
the decreeholder came forward and poinedout 
that the amount was not sufl&c ent. Held that the 
judgment-debtor having been misled by an 
honest mistake ought to be allowed to dcpo.sit 
ihe deficiency in the amount and that the sale 
should be set aside on such depoMt be ng made, 
An executing Court is lacking in the due dis*- 
charge of its duty in entertaining an application 
to sei aside a sale until U has saii'.fied itseb that 
the statutory condition provided by S. 174 pf the 
B. T, Act have been tulfilled. it is the duty of 
the exeeming Couit, before entedng in the order 
sheet flat the full decretil amount wiih costs and 
compensation had been deposited, to sa i^fv itself 
what were »he costs to be paid by the judgment., 
debtor and where owng to ihib neglect oi duty 
on the part of tne Court, the petitioner was lulled 
into security, and ihe amount of shortage was not 
very great the judgment debtor should not be 
prejud ced on account of the default on the part 
of the Court {Adaim, I.) Didar Ali v. KusUM 
Kumar. 4 Pat. K T. 642 : 71 1 G. 925. 

S. l^S^Tenancy on new terms— Accept- 
ance by raiyats at fixed rates of rent. 

S. 178 of the B. T. Act does not affect the 
validity of a contract creadng.a tenancy on new 
terms enteied into between the landUrd and 
tenants who had the status of raiyats at a fixed 
rate of rent in 1890. {Mookerjee and Cumtng, 
JJ.) SaRat Chandra De Das v. TaRaprasanna 
Bhattacharya. 70 I C. 437 : 

1923 CM. Uh 

— — AppliczbtlUy of — Homesle'h^ 
land. 


YD— 7 
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S 182 IS not applicable unless the land iS 
held homestead, i n other words, it is not sufficient 
fo a that the character of land is such as 

would justify Its use as a h°ffl“tead. and must be 
Established that the land is used by the ra.yat 
his homestead. (Mooker^ee and Banktn^ JJ ) 

TAGORE S’. Umesh CHAKDRA SaH*. i2I. C 640. 

g 182 — Honiestciid — User foi keepmi 

agricuHuial cattle- Eiectment. 

The dett. was found to be a settled 
the village where the disputed land was situated. 
He was also lound to have lands under cultiva- 
tion • he got these lands cultivated by hired 
labourers whom he supplied with his own caitle 
and ploughs. He had also his fa^^ry and 
kharoar within his own homestead. Htld on 
these circumstances it was plain tl^t « ihe de 
fendaiil was a ra.yat. the disputed land was 
governed by either S. 182 or by tne other provi- 
sions of the Bengal Tenancv Act. 

It cannot be maintained ihai because a settled 
raivat takes setUemeni of a piece of land, adja- 
cent to bis homebtead thougti for pui poses no 
agricultural, the tenancy of the new plot ot land 
is^governed by S 182 of the Bengal Tenancy Act 
{M%kerjee and Choi-ntin JJ ) GiRis Chandra 
BhattachaRYA n. c. 562 

1933 Cal 667 


BEEAE LAND EEVENNE CODE. S. 4 

Sch. Ill Art 6— Special period of 

hmitation-ApphcabiUty of— Execution of rent 
decree— Payee for declaration. See (1922) UIG. 
Col. 103 Dargahi Mian v. Mt. Mango. 
j (1933) Pat 5:1 Pat. 779. 

I _L. (Amendment) Act (II OE 1918) Ss. 49 (e) 

e.ni. (i)— Aboriginal— PoTver to mortgage— Sane- 

tion of Collector e ^ ^ 

The power of an aboriginal to effect a mortgage 
of his land is restricted by the provisions of 

* section 49 E, sub-section (2) of the Act under 
i which such a tenant is empowered only to make 

! a complete usufructuary mortgage of his land and 

* the permibSion of the Collector cannot enlarge 
' the power of an aboriginal to effect a mortgage 

of his holding in any other way than by a com- 
plete usufructuary mortgage. {Walmsley and 
iGhose, JJ) Gangaram Majhi v, Bamapada 
J Mahapatka. 

' BEEAE— /s not Btihsh India but not foreign 
teiritoty 

Berar is not British India and the Limitation 
Act as such does not apply to those territories 
though it has been separately applied to that 
Province. A Berar Court can hardly be said to be 
a foreign Court but it is not a Court contemplated 
bv S. 14 of the Limitation Act. namely a Court in 
British India, {Batten J. C. and Prideaux^ 

C.) Rajanna v> Narayan. 1923 Kag. 321. 


Igg—Appltcabihty. i 

S. 188, B. T. Act applies only to cases of land- 
lords and can have no application to a suit m 
ejectment against trespassers. [Sanderson, 
and Ghose, J.) Reajuddin ^'atwaRi Sved 
ABDUL lOBBAR. 69 I C. 9«9. 

S, igg — Suit for rent — Mttakshara joint 

family — Suit by managing member without 
impleading junior members- Maintainability of. 

1 188 of the B. T, Act has no appi.cation to 
the institution ot a suit for rent and it is compet- 
ent to the managing member of a Mitakshara 
ioint Hindu Family to sue for rent without im- 
pleading the junior members either as plaintiHs 
or as defendants. The te'fidency of modern deci- 
sions, especially those of the Judicial Comm.uee 
is in favour ot recognition of the representative 
character of the manager, though, no doubt, the 
quesiion must be decided in each individual case 
or special class of cases, subject to the operation 
of relevant statutory provisions. [Mookerjee and 
Chotzner, JJ ) Raja Satiprasad Oakga v. Kali 
PADA Das. 27 C. W, N. 372 : 72 L C. 722 

Seh. Ill Art 3— Applicability —Suit 

between two tenants— Dispossession by landlord. 
See {1922) DiO. CoL. 102 Janoki Nath Saha v, 
Baikuntha Nath Ghottak. 

27C. W. If. 259. 701- C 602. 

*Sch. Ill, Art. ZSuit by landlord-- 


EEBAE ALIENATED VILLAGES TENANCY LAW* 

S 40 — Ante-ulienation tenant— Rights of. 

The rights ot an izara tenant are transierable 
notwithatandmg any contract to the contrary 
and the tenant could not be ejected Irom his 
holding by his landlord as such fur any case. 
iPndeaux, A. J. C.) Shaikh Imam v Ramchandra. 

7X I C. 25 : 1923 Nag. 69 (2). 

BEEAE INAM EULES— EOLE VII {2)—Desh- 
mukhi cash mam not within the rule 

A Desmukhi cash mam does not fall under rule 
VI 12) so as to be governed by rule V (2). The 
grant is a perpetual hereditary grant for the 
! maintenance of the dignity oi the members of the 
family and eaCh person entitled for the time being 
to a share must be held to be holding that share 
for his life only. {Kotval^ A, J. CJ Shanker. 
Kao V. Khushal Rao. 1923 Nag 329. 

■ Chapter F, i?.7 , — Service tenure — Main- 


tmdaiion. „ j ^ 

Where there is no relationship of landlord and 
tenant between the parties the general law of 
timitation and not the special period prescribed by 
Ill, Art 3 of the B. T. Act, applies {Greaves 
and Gkose, IJ 4 Gopinath Jalua Bhajahari 
Das, IS2^ 927 (2). 


tenance— Resumption of grant. 

A perpetual tenure granted m view of services 
and maintenance is nut liable to be resumed so 
long as there is any member of the family of the 
first grantee rendering the stipulated service 
{Kotwali A. J. C.) Waziruddin v. Shahabuddin 

71 1. C. 150. 

BEEAE LAND EEVENUE CODE Ss. 4 and 56— 

Amount payable by ante jagtr tenant to Jagtrdar 
tf reienue — Charge on the holding. 

The sum payable by ante jagtr holder in respect 
of ahenated land is land revenue and is a par- 
amount charge on the holding under S. 56 of the 
Berar Land Revenue Code. There is nothing in 
Ss. 49 to 56 to show that S. 56 gives no charge in 
respect of land revenue which is not a payment 
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BEEAE lANB EEVENtlE COBE. S 78. 

due CO the G^verameiit {Kotval^ A. 7. C ) 
SHAMR40 SHRI SlTARAM MaHARAJ. 

18 N. L. E. 206 : 1923 Eag 5. 

.g. 78 ^Tenancy— U^knOiVti Ofi^in — 

Meamui^ of — Piotection given by the i>tatuie ivhen 
available^ 

Where it is clear that the tenancy could not 
have commenced before 1868 it cannot be said 
that the origin of the tenancy was unknown. If 
it can be proved with certainty that the tenancy 
did not commence till after a certain point ot time 
then it cannot be said of such a tenancv that evi- 
dence of its commencement has been lost by 
reason of its antiquity. A tenant of such holding , 
is 1)01 protected by S. 78 (2) 14 N L R. Ill foil, j 

In the absence of any proof that the tenancy was I 
perpetual or that the defendant was a i antejagir 
tenant, it must be assutned that he was an annual 
tenant {Dhobley^ 4, /, C.) YESHWANf 
Shivappa. 1923 Kag. 129 (2). 

Ss. 201 and 205 — Co^occupani — Meaning 

of Temple 

There is nothing in rhe Berar Land Revenue 
Code to indicate that the co-occupant wbo is 
entitled to pre-empt must be a human bemg. A 
temple acting through its ti ustees can also pre* 
empi (Kotwalt A, J, C.) Bakaram v. Ramchan- 
DRA Maharaj, 71 I.c. 39. 1923 Nag. 96. 

S,20d — Mehernama for no fixed amount 

zs not wUhtft the section, 

A Mehernama without indicating the amount 
of raehr is not a sale or a relinquishment. It is 
the giving of the land as a family settlement 
{Pftdeaiix, A. J. C) Mahatap Khan v. Mt. 
Ashabi. 1923 Nag. 330 

S 2^^— Right to preemption— Agreement 

to resell — Effect of, 

A pre-emptor’s right under S 205 of the Berar 
Land Revenue Code cannot be defeated by the 
vendee reselling to the vendor after a pre emption 
deciee has been passed. 2 N» L R, 150 Kef. 
(Prideauv, A. J. C.) Bapu v, Bhomji. 

1923 Nag, 26. 

BEEAE PATELS AND PATWAEIS LAW, S. 20— 

Sint for patcl allowance — Maintainability — In 
Civil Court. 

Under S- 20 of the Berar Patels and Patwaris 
Law a Civil Court has no jurisdiction to try a 
claim for a share of the arrears of allowance due 
to a Patel in virture of his office. {Kofwal, A J.C.) 
Champat V. Ganpat Rao. 1923 Nag. 16. 

BIHAS AND OEISSA PUBLIC DEMANDS EE- 
COVEEt'ACXt Ss. lO and A^—Noit'Service of 
notice— Burden of proof—Sale held more than a 
year before the Act — Limitation. 

The burden of proving non -service of notice 
under S 10 of the Behar and Orissa Public De- 
mands Recovery Act is upon the person applying 
to set aside the sale on that ground. 45 C. 496 
followed, S- 45 of the Act does not apply to a suit 
to set aside a sale held more than a year before the 
coming into force of the Act. (Ross, /.) Gokar^N 
Prasad Singh d. Wabis All 1 Pat L, E. 285 : 

71 1. C. 957. 


BOMBAY BHAGDAEI ACT, S 3. 

! 

S. Piocecdiiigi> before cetUficaie 

office} — Termination of— Proceedings if judi- 
cial. 

Proceedings before the Certificate Ofdcer undei 
the Bihar and Orissa Public Demands Recovery 
Act, 1914, terminate when the sale has been held 
and the proceeds realised. The onlv proceedings 
of a judicial nature contemplated by the Act alter 
realization of the sale proceeds is an inquiry under 
S 32 (2) in cases in which the cercificate-debtor 
disputes a claim made by the certificate-holder to 
leceive any amount which might be due to him 
under S. 82 (1) (c) [Miilhck and Bucknill, JJ.) 
Jharu Lvl V . Mah^nth Mad an Das. 

2 Pat. 257 : 74 I. C 713 : 24 Cr L. J 809 : 

1923 P,410. 

BILL OP LADING- — Shortage — Burden of proof 
— Suit for damages. 

Where the Bill of lading expressly stated 

weight, contents, and value when shipped ma- 
; known in a suit tur damages for short deliveryr 
I tne burden of proving shortage is on the plaintiff. 
(1917) 2 K. B 679 lollowed {krishnan^ J } Svbra- 
mania Chetty y. The British Indian Steam 
Navigation Co , Ltd, 17 L.W 363 72 I.C. 408. 

1923 Mad. 52311): 

.Terms m — Condition of goods shipped— 

Damage— Onus oi proof. Ste Burden of Proof, 

I E. 146. 

BOMBAY ACT (XI OP 1852) SCH, B, E. 8-Powers 
of Govt. — Rules for Resuming grants. 

The Govt, has power to regulate by rules the 
question of emoluments relating to service perior 
med to the state under Sch B, K 8 (5) But it 
has no power to traine any rules with reference 
to the resumption of land given as emoluments of 
any hereditary office. 

The Govt, have no inherent power of authoris- 
ing the collector to resume lands summarily when 
they appertain to the office of a village servant 
mentioned in K, 8. It cannot be assumed, apart 
from any specific provision, that the collector has 
tne power of disturbing the possession oi third 
parties who may have acquired rights in respect 
ot such lands under the operation of law, {Shah., 
A, J. C. and Kenip^ J.) PatdaYa Muppava v. 
SECRETARY” OF STATE FOR INDIA. 

25 Bom. L. E. 1160. 

BOMBAY BHAGDAEI ACT (V of 1862) S. 3— 

Unrecognised sub— division — Alienation-- Lease 
— Possession of alienee. 

The property in dispute formed an unre- 
cognised sub-division f a Narva. On 28—4—1892 
it was conveyed bv its owners, the plaintiff’s pre- 
decessors, to defts. for a long term of 500 years 
in consideration of a sum of money. In a suit for 
redemption by the plaintiffs in 1918 treating the 
transaction of 1892 as a mortgage, the defendants 
pleaded that the alienation was void in view of 
the Bombay Bhagdari Act and that their posses- 
sion had been adverse tor over 12 years Hcld^ 
that the transaction of 1892 was not an out and 
out sale but a lease for a long term and that as the 
alienation was void, the defendants had acquired 
by prescription a leasehold interest. {Shah A. 
C. 7. and Crumpy 7 ) c haturbhai Lalldbhai 
Patel v, Moxibhai Bapuji. 1923 Bom. 147. 
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BOMBAY CITY M0HICIPAI ACT* S, 83. ] 

BOMBAY CITY MUNICIPAL ACT (III of 1883) ^ 
S. 33 — Election pet.tioo — Municipal Council — 
Dec-sion ot Chief Judge of the Small I ause Court 
— No open to reusioa by ihe High Court See 
C P, Code, S. 115. 25 Bom L. E 463. 

1823 Bom 421. 

— ' S 36.—* Municipal Coiporaiton — Meeting 

Right to vote— Di&quaUpt call on by reason of^ 
— IVhai constitutes — Validity of votes — 
Dctiston by i^ii'H Coutt — huil by Councillor, 

The uterest contemplated by S. 36 (p) and 
S, Id bub b. (1) (t) ot Bombay Act III ot 1338 
mu-»t no Di too '»peculaiive and xemote. Again 
ii muat not oe a mere sentimental interest. It 
muaL be a pecuniary or at lease a material inte- 
lest. W lerc theie is a pecuniary advantage or a 
reasonable expecta ioii of a pecuniaiy advantage, 
it muat oe regaided as an interest wuhm S. 36. 
It the inierea^ la a coniract is pecuniary it is im- 
material ihat the amount involved is tr»flmg The 
object tie piovisioa impO:»ing the disquaii6ca- 
iiuii IS to p event the conflict between interest 
and duty that aught otherwise inevuably arise, 

U IS Cleat On itie langiagcof S. 36. cl. (pi. that 
a Councillor, whose name stands as a share- 
holder 00 lue register of ihe said company, and 
wuo lias a benenc at interest m the sha es. is 
disquaiiiicd irOin voting or taking part in the 
discussiOii ot any matter pertaining to the said 
company. It is aiaO clear that if theshaies 
stand, not in his name but in the name of a 
nomiattc oi his, the beneficial interest being in 
him lie is siraiiaily disqualified. The shares again 
may smnd in the name of a Councillor who holds 
them not in bis own right but as a trustee for 
anotaer. Where the shares siand in the name of a 
person who has no beneficial interest in them but 
IS a mere irustee, he cannot it seems vote at meet 
iugs oi the company in which he bolds the shares 
in a maimer inconsistent with the interest of the 
benencianes. The reason is that he derives the 
position which he holds as a member of the Com- 
pany iromtae legal owners nip of the shares. But if 
such person is also a member ot the Corporation, 
be IS not, disquaiibedfrom voting or taking part 
in the discussions of any matter relating to the 
Company at meetings of the Corporation. He is 
undei no obligations to vote at such meetings in 
a manner beneiicial to the interests oi the cestui- 
gue trust* lor he does not owe the membership oi 
the Corporation to the tact that he is a share- 
holder oi that Company, He commits no breach 
of the trust, if he votes at meetings of the Cor- 
poration in contravention of the interests of bis 
heneficiary. It iS no part of hi$ duty as a trustee 
to vote at meetings of the Corpoiation in matters 
affecting the company as the beneficiary would 
have Him to do. It no such duty is imposed 
upon him by law, it cannot be a case of conflict 
between two duties, Nor can it be a case of 
conflict between interest and duty, the ; 
iaterest which he has in the beneficiary being no ' 
higher than what a father has in the prosperity 
Of his son- The question of the validity of the 
vole is a question of law and a court of law has 
Jurisdiction to enteitaiu it. Questions relating to 
the Validity of votes are not questions relating to 
the internal management of a Corporation, 


BOMBAY CIVIL COUETS ACT. S.|32 

They aie questions that can be disposed of only 
by a Court ot law. It councillors disqualified 
trom voting at a meetmg of the Corpoiation vote 
at tne meeting and by so voting create a majoiity, 
has a remedy m a court ot law. Ihe quest ’O.i of 
ihe validity or invalidity of the votes could only 
be disposed of by a court of law. 

When the question is one of the validity of 
the votes, it IS open to the members of tuecor- 
pora*!Oo to bring an action in the r own names 
it is Open .ooneor more counciHois to biing a 
suit in their own name without filing a repi^eben- 
lativesuit under O. 1, R 8 C. t , Code. [Mulla, /) 
NAt’iTMAN 21- Municipal Corporation of 
Bombay 47 Bom 809: 25 bom.L E 689 : 

1923 Bom 805. 

S. 147 — Landlord — Taxes and rates — 

Liability to pav— Increase of assessment on the 
basis of rents obtained by sub-letting of members. 

S. 147 of the city of Bomay Municnal Act Is 
an involved Section , but it means this, that the 
lessor from whom taxes are leviable u..der S 146 
has a claim against a tenant if the ratea de value 
of the premises exceeds the amount of rent pay- 
able by the teua .t. The only question in any 
particular case is whether the lessor has coutrac 
ted himself out of the protection afforded by 
S. 147. Held on a construction of the lease in 
question that the leaS ir was entitled to the pro- 
tection afforded by S. 14? ' Ordiuarily when the 
lease was granted, it would be intended that the 
lessjr should be liable to pay the taxes which 
would be based on the rent payable under lease 
and it is difficult to suppose that the parties con- 
templated that in case of an increase in tne 
assessment, ihe. responsibility for paying the tax 
in accordance with that increased aSas.sS'uent 
should fall on the landlord and not on the tenant. 
{Macleod, CJ. and Shah^ J.) Darashah Bomonji 
Dubash V. Lipton & C<*., Ltd, 1923 Bom. 70. 

S. 515 — Kuisanee— Abatement — Rower 

of magistrate to order . 

A magistrate acting under S. 515 of Bombay 
City Municipal Act can direct the Municipal 
Commissioner not to issue a license, if the effect 
of the grant would be to cause nuisance to residents 
in the locality. 

S 515 gives the power in case of such nui«?ance 
10 any resident to complain to the court about 
such nuisance In such proceedings, the owner 
ol the premi’>es ought to be made a party. \Shah 
A. /. C. and Crump, J*) The Municipal Cor- 
poration, Bombay v. Mallandaine, 

25 Bom. L. E. 1321. 

BOMBAY CIVIL COUETS ACT. S. Z2—Suit in a 
subordinate Judges' Court — Secretary of State a 
party ^Mai ntainabilily. 

Where a suit was filed in the Court of a Sub- 
ordinate Judge m Bombay for an injuncUon with 
regard to a Municipal election, the Secretary of 
State IS both a necessary and a proper party, and 
hence the suit is not triable m that court. {Shah, 
A C, Jy and Coyajee, 7.) Secretary of State 
FOR India v, Naesibai Dadabhai Patel, 

25 Bom. I. B. 992* 
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BOMBAY BISTEICT MUNICIPAL ACT. 

BOMBAY DISTRICT MUNICIPAL ACT— Octroi 
Sch&diilc--ComU iiciion — Ad valorem duty^ 

Ttie Municipality claimed to charge on the 
plainiih’s goods, which were bales of cloth, an 
ad valorem rate on the value of the niaunds 
according to their present value and not ac- 
cording to the value, appearing in the schedule 
of rates. The octroi Schedule was divided into 
three columns in the 1st column were the names 
of various articles ; in the 2nd column was the 
rate percent load, m the 3id column was tae 
weighi in maunds or price. For cloth the rate 
per cent load was 12 annas per e\<ery Hs, 100 or 
part of it. In the 3rd column the price was lo be 
taken at Rs. 500 per cent load of 16 maunds 

Held, that Rs. 500 was the limit value of a full 
cart load of cloth of all soits and a- tides male 
cotton* silk, etc., upon which the rate of 12 aima^ 
percent was to levied, oherwise tne amount 
of Rs, 500 in the third column has no mean mg. 
If it IS considered desirable in the interests of t e 
Municipality that certain articles should be 
cha*ged on their ac ual value ad valoitm, it would 
certainly be necessary t> add to ihe schedule, 
rules presciibmg now tne real value of these g >ods 
was to be ascertained. It wo>id also be neces 
sary to set up tne proper machinery for arriving 
at such \aIuat'on. [Macl*^od, C. J, and Crump, J,) 
h^xMl Chand Javermal V. The Municipal 
Committee of Nandurbar, 74 I C 205 : 

1923 Bom 413 

fill OP ‘ 1901) S, 8 il2)-Open space a 

butted by houses — // a street, 

A vacant space with houses abutting upon it 
and used by the occupiers of the houses as a 
means of access is a street within S 3 (12) of the 
Bombay District Municipal Act {Shah, A C. J. 
and Crump, J ) Dayabhai Lallubhai v. Ahme- 
DABAD Municipality. 25 Bom. L- S 1218. 

— — S. 14 i3)^lVater rate under S. 71 (1) (5). 

Water rate under S. 71 (1) ib) is nor a tax 
under S. 14 but only a contractual charge 22 Q. 
B D. 145 followed* {Fawcett, J. C. and Kemp A, 
h C.) Committee of Management of Hyder- 
abad V, Seth Ramchand. 

1923 Sindh 1 : 16 S. L R. 98. 

S. 40 — Water rate under S. 71 (1) (6). 

S . 40 does not apply to water rate under S. 71 
(l)(b} though it is a contractual charge. [Fawcett, 
7. C. and Kemp A. J, C.) Committee of Mana- 
gement OF Hyderabad v, Seth Ramchand. 

1923 Sindh 1 : 16 S L. R. 98* 

(1901) S. 48 {f)--Bye4aw-Legaltty of — 

Brnibay Primary Educaiton Act (/ of 1918)—- 
Census of School going children. 

The powers of a Municipality to frame by-laws 
under S. 48 of the Bom. Dt Mun. Act are not in 
any way curtailed by the powers conferred under 
S, 18 of Act I of 1918 upon the Local Government 
to frame rules for the purposes of the Act. Bye- 
laws 4 and 5 framed under S. 481 (6) or the Bom. 
Dt. Mun. Act are not ultra vires. Under that 
Act read with the rules framed by the Local 
Govt* under that Act it is obligatory upon the 
Municipality to keep a register of the children of 
school going age ; and with a view to fulfil 


BOM. DISTRICT MUNICIPALITIES ACT, S 60. 

that obligation it is open to ’he Municipality to 
Irame a by-law which would enable them *o take 
a census of such children within the roumcipal 
area. In order to keen such a register certain m- 
iormation would be nece^sary and tne Municipality 
are entitled under S 48 (bj of the Act to take the 
power to demand such intormatiou from persons 
living wi hin the mun cipal area. 

Where a not'ficAtton 0* a Municipality never 
received the sanct on of the Government nor was 
it published in the Gaze.te it is open to he 
municipalitv to rescind or caijcel it by a subse- 
quent resolution witfiout reference lo the Local 
Government {Shah and Kajtji, JJ ) EmperuR 
V. Parshottam Jagjivan 2o Bom L. R 767. 

S 50 A — Street Suivey— Claim by pri^ 

%taie owfur — Adverse decision by Survey Officer 
— Suit against Municipality — Govt, if nrc*:$sary 
party 

The mere fact that Govt, has an interest in 
all pub ic streets vested in Mumc palities is not 
a ground for holding that Govt, is a l ecessary 
party to a suit by a private individual adversely 
affec'ed by the decision of a Survey Officei under 
S 50 A of the Bomb. Dt. Mun. Act. {Shah A 
C, J and Crump, J.) Bai Parvati v. The 
Nadiad Municipality. 25 Bom. L.R 63 : 

47 Bom. 316 : 1923 Bom 459. 

— S. 50 A — Survey of street— Decision of the 

Survey Officers that a particular land is street 
and — Effect of^Suitfoi declaration that land is 
private property — Secretary of State if a necessary 
party. 

The suit contemplated by S. 50 A (2) of the 
Bombay Act III of 1901 is one as between a 
private party and the Municipality and the 
Secretary of State is not a necessary party thereto. 
In the course of a govt, survey of a municipality 
under S. 50 A of the Bombay District Muni- 
cipalities Act the Survey Officer decided that a 
certain disputed plot, of land was a * street land' 
within the meaning of S. 3 l2) of the Act and this 
decision was confirmed by the Collector. The 
alleged owner of the land sued the Municipality 
for declaration of his title without impleading the 
Secretary of State Held that the suit was 
maintainable. {Shah A, C, J, and Crump, J,) 
Nathalal Ramdas V, The Nadiad Municipality. 

47 Bom 306 : 25 Bom. L. R. 58 : 

1923 Bom. 456. 

Ss. 60, 71 (1)(B) and 46 [1] -Water rate— 

Rules —Publication, 

Plaintiff sued the committee of management of 
Hyderabad for the refund of charges paid for 
supply of water fay the Municipality to a private 
connection to his house on the ground that the 
rules were not first published under S. 60. Held 
apart from the words “subject to the pr >visions 
of Chapter VII *' rules under S. 46 (1) do not 
require preliminary publication for the purpose 
of inviting objeciioos but merely require the 
sanction of the Governor m Council or the 
Commissioner under proviso (a) to S. 46. The 
words “ subject to the provisions cf Chapter VIP' 
cannot in ^themselves make the provisions of 
S* 60 applicable to case of water rate under S. 71 
(1) (b) which is outside the particular o®e de^t 



107 


THE YEARLY DIGEST. 


108 


BOM. BISXEIOr MOHICIPALITIES ACT, S SO. 

with, oamel>, the case where the Muniopahty 
proposes 10 impose a Ux, The main provision 
in the rules nuder 46 (1) and S. 71 (1) is that 
Munic pahty will suppK water to pniate peisjns 
on ceuain and this dearly makes an otfer 

to buch private persons lo supply them with 
water on the terms laid down and the water rate 
levibcd IS a coiitractual charge. {Fawcett, J. C,and 
KetnpfA,! C) Committee of M^nagemext of 
HvdE(<ab4Do Seth Uamchand. 

1923 Sindh 1 ; 16 S I E 9S 

S. 90 tS}— to level the toad — 

Channel it and light it —Validity 

Where the maxiner oi executing is not specified 
as required bv S 90 (3) but notice requires the 
person to le\ el the road, channel it and light it, 
notice IS vague diid indennite and cannot be eii- 
torced. {Shah, 4. C, J and trump, J.\ Dayabhai 
Lallubhai V. Ahmedabad Muxicipality. 

2d Bom. L, E, 121S i 

Ss. 96 and 3 (7) — Erection of wall on old > 

foundation — Permission nccessaiy. ' 

Rebuilding ot a wall iroai its foundation is | 
equivalent to ‘ Builaing under the Act and 
Coiirmttee’s permission is necessary {Macleod, 
C. } and Grump, /.) The Bandra City 
Municipality v D' Moxte 1923 Bom. 407 

Ss 122 and Pt oj eciwn— Construe- 

Uon of 071 otla — Xotice to remove — Disobedience 
— Penalty, 

Where ao accused constructs an otla and is 
asked by a notice under S. 122 of the Bom- Dt 
Mun. Act to remove it* in case be disibejsthe 
notice, the proper course for the municipality is 
to remove the otla themselves and charge him 
with the cost of the removal. The accused cannot 
be convicted under S, 155 of the Act of having 
disobeyed a lawtul order S 122 of the Ac^t gives 
no power to a manic* pahty to issue a not ce to a 
person alleged to have effected an encroachment 
to remove it, although the municipality may send 
such a notice, it is not a notice under the sec ion, 
such a notice might be sent as a matter ot court- 
esy, preliminaiy to the Municipality taking 
action under the powers given them by the sec- 
tion to remove the encroachment themselves. 
Since these special powers nave been given that 
is *he proper remedy as laid down by the legis- 
lature m cases of failure to comply with such a 
notice. {Macleod,C J.and Coyajee,J) Empe 
ROR V, AtmARam Shamjl 1923 Bom. 30 (Ih 

S 160 (3 ) — District municipality — Order 

Bisind Court under S. 160 (3j of the Bom, Dt. 
Mtm. Act, 

4.n wder of the District Court under S. 160 (3) 
of the Bombay District Municipal Act 1901 can be 
executed as a decree. It is not necessary to make 
%n application to the Court to pass a decree in 
accor^nce with the award. {Macleod. C. J, and 
Cmmp^ /.) The Broach City Municipality v, 
Oyi-A&c Rasul, 47 Bom 654 : 

25 Bom Ii. E 306 : 72 1. C. 636 : 1923 Bom 289. 

(Brimary Education) ACT (1 OE 1318) 

fi- 7* m '-‘instrucHon^ — Meaning of— Attendance 
mi m unrecognised Primary School— Comichon, 


BOM- HEEEBITAEY OFFICES ACT, S. 18. 

The two necessary conditions of a valid con- 
vichun under S. IJ are: (1) there must be an 
order passed by the School Committee under S 9 
1 e,, an order passed m strict compliance with the 
j procedure laid down m that section (2) the parent 
I must be shown to have faded to comply with the 
I provisions ot S. 7 on and after the date specified 
in such order. 

( The powers conferred under the Act on the 
I School Committee aie wide. They are in curtail- 
I ment of the right ot the parent to give efficient 
! nstruction to his chdd according to his own 
j deas It IS therefore essential that an attendance 
- order passed by the Committee must be shown to 
I have been passed in stiict compliance with the 
i procedure therein prescribed, namely "after 
givmg the parent an opportunity of being heard" 

1 and after such enquiry as it considers necessary. 
The second requi ement of S 10 is that it must 
be shown that the parent has failed to comply 
with the provisions of S. 7 on or after the date 
specified in the attendance order passed by the 
Committee. (Shah, A C, J, and Coyajee, 7.) 
Emperor v, Nemchand Natha. 

47 Bom 942 : 25 Bom. L E. 896 
BOMBAY DISTEICT POLICE ACT, Ss. 57 and 58(2) 
— Finder of property not claimed by anybody — 
R’ghtof finder. See (1922) Dig Col. 109 MaRUTI 
Babaji Soxar fn re, 47 Bom 71. 

BOMBAY HEREBITABYlOFFICES ACT (3 of 1874) 
Ss. 9, 11 and llA—Bomfeay Revenue Jurisdiction 
Act (10 of 1876)— For/e/^wre of land— Arrears of 
Revenue— Limitation — Jurisdiction, 

The defendants, predecessor-in-title alienated 
his vatan land to plaintiff and died subsequently. 
The defendants applied to the Collector to take 
proceedings for the protection of the vatan Acting 
under S. 11 of the Bombay Hereditary Offices Act 
the Collector made a declaration on 5—10—1904, 
that the alienation was null and void. The collec- 
tor resolved to assess the land at a full rent and 
on 6-7-1908, the Collector held further proceed- 
ings and assessed the land at a rental oi Ks. 75 
per annum. On 15-3-1915, the Collector ordeied 
forfeiture of the land owing to the deiault of the 
plaintiff in payment of arrears of rent then due. 
The plaintiff sued for a declaration that the order 
of foneiture was invalid on the ground that the 
rent was due from 6-7-1908 when the assess- 
ment was fixed and on that looting, no arrears of 
rent had become due. Held that the assessment 
of land was an alternative to the summary re- 
sumption of possession and the order that the 
land was liable to assessment, means assessment 
from the date of the order ; that S. 9 Cl 1 of the 
Act provided that an order giving the vatandars 
profits of the vatan should have effect fiom the 
date of the Collector’s order, and the’-c was 
nothing in S. IIA of the Act to the contrary ; and 
that the plaintiff’s suit was barred by Uinitation 
under Art, 14 of the Limitation Act. {Rutland 
Fawcett, JJ.} Dhondi. Subhane v Secretary 
OF State For India, 25 Bom- L. E. 785 : 

1923 Bom. 478. 

S. 18. — Hereditary office dispute — Ma- 

iiarki Vatan— Arbitration— Award See (1922) 

Dig. Col* 109. Mahadu Kashiba v. Krishna. 

• 47 Bom. 95 . 
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BOM H. C. BOLES {OEI0I1IAI SIDE) E 214, 

BOMBAY HIGH COIJET BOLES (Original 
side) E. 214- -Originating summons— Suit for 
declaration that covenant tor reconveyance oi 
pre-emption is void — Grant of reliel. Se£ (1922) 
Dig Col 110 Dinkar Rao v. Narayan 

47 Bom. 191. 

B, 215 — Originating Summons— Ques- 
tion as to existence of partnerships 
The question as to the existence of a partner 
ship (which IS denied) is not one that can be 
disposed of on an originating summons, 
[Mulla, J.) SUKHAKAND GURUMUKHRAI V 
Bhimraj R. Potdar 25 Bom. L, B. 390 . 

73 I. C. 254 : 1923 Bom. 394. 

BOMBAY HIGH CODEX BOLES Er, 253 and 266- I 
Receiver — Charges for brokerage — Accounts 
Amendment of decree^ 

The court can enter into questions as to the 
Receiver’s accounts even although the suit may 
not be pending, especially where the deciee is 
preiiminary with regard to the Receiver taking 
ceriain action and passing his accounts. That 
being so, K. 258 ol the Bom. H. C. Rules applies, 
namely, in every decree and order that is not 
final, liberty to apply shall be implied it is open 
to the party interested to apply in regard to any 
question that may arise as to the Receiver’s 
accounts, so far as they are accounts in any 
liability subsequent to bis appoinment as Receuer 
taking effect, and to that extent R. 266 does not 
bar any alteration of or addition to the terms of 
the preliminary deciee. {Fawcett^ J*) Kishen 
Prasad and Co. Ltd. v, Fullumal IIiralal. 

25 Bom, L. E. 888. 

BOMBAY KHOII ACT, S. 10-Transfer includes 
simple mol tgage. 

A simple mortgage is a transfer of she interest 
of the tenant within the meaning ol the section 
Even payment by Khatedar of tne mortgage 
amount prior to suit by Khot does not destroy the 
right of Khot. {Shah and Crump, JJ.) Vasu 
Krishna Yenkavda v Mahadhavrao Moke- 
Shar. 1923 Bom. 33 H) . 73 I G 880. 

BOMBAY LAND EEVENDE CODE, S 53— Occu- 
pancy Rights— Assessment paid by tenants— 
Presumption — Satara Distuct rent eQUivalent to 
assessment — Enhancement of rent. 

The fact that the tenants pay the amount of 
assessment may not be conclusive evidence but 
It would afford strong piesumption that the ten- 
ants have attained to occupancy rights by \irtue 
of I heir long holding. The word ‘Miras’ should not 
be used in case of persons who by viitue of their 
long holding are presumed by reason of the pro 
vision ot S. 53 to have acquired fixity of tenure , 

In cases where rent is equivalent to as ess- 
ment it cannot be enhanced unless a right to^ do 
so is established by custom or otherwise 
(Moioleod, C. /, and Crumps .) Sitaram 
Sadashiv Sastri Vs Parshukam 1923 Bom. 449. 

— S, 83 (V of i879)-7DuraUon ol tenancy— 

Presumption as to— Cummeucement of the ten- 
ancy. See (1922) UiG. CoL. 111. Narayan Ram 
Chandra v. pandcrang Balkrishna. 

47 Bom. 4. 


BOM. PEEYEHXIOH OE GAMBLING ACT, S. 3, 

— S. 83 — Peimanent tenancy — Presump- 
tion — Execution of Kabuliy at— Effect of, 

When It has been pro\ed that a tenant has 
been in occupation of certain land for so long 
that one cannot ascertain the commencement of 
the tenancy, the met e tact that during the cur- 
rency ot his holding he has signed a Kabuhyat 
which purports to be in terms an agreement for an 
annual tenancy, may not be suthcient to displace 
the advantage he has obtained from his long 
holding, U he continues in possession for many 
years at ter be had sigiicd the kabuhyat, on the 
same lent But each case of th-s class must 
stand entirely on its own facts. At first, the 
tenant claiming to hold as a permanent tenant 
must establish the facts which would entitle him 
to the presumption of S. 83. But that can be 
rebutted by the landlord by the production of a 
kabuhyat Again the elfect of the kabuhyat can 
be destroyed by iuither evidence on the part of 
tae tenant The lact of the signing of the 
kabuhyat as merely an isolated instance in the 
mmst ot a long holding at the same rent, will 
not necessarily prevent the tenant trom succeed- 
ing [Maclcod, C. J. and Ct ump, J.i VuBHUKHAN- 
DAS V ISHVARDAS. 25 Bom. L. E. 431* 

74 L C. 292 1923 Bom. 137. 

BOMBAY MAMLATDAES' COUETS ACT (II of 
1906), S. b^Suit in Mamlatdai s com t— Mode of 
tt lal — Pt ocedm e— Revision- 

A Mamlaidar in whose com t a possessory suit 
was brought di&missed it on the ground ihat the 
matter could be more properly tried by the Civil 
Court On revision the Collector directed the 
I maniatdar to proceed with the case and returned 
it lor necessary action. The mamlatdar alter 
I lecording some evidence sent the papers fur 
^ orders to the Collector who heard the parties and 
j declined lo vary the original oider of the inamlat- 
dar. On an application lor revision to the High 
Court Held that inanediately, the case was sent 
back by tne Culleeior, the Mamlatdar’ s duty was 
to try the suit under the Mainlatdar’s Courts Acts 
and to give his own deci&ion thereon ; and that 
the High Court in revision suould direct the 
mamlattiar to res ore the suit to his file and dis- 
pose ot It according to law [Shah, A C. J. and 
crump, J ) Rasul Musa Maj at v. Asman Musa 
Dadi. 1923 Bom. 60 

BOMBAY BEEVENTION OE GAMBLING ACT (IV 
OF 1887) S. 3 Common Gaming house what is. 

To satisfy the defimtioa of “Common gaming 
House” the prosecution must establish that the 
person keeping gr using the house knew that pro- 
fit or gain w ill in all probability result from the use 
of the instruments oi gaming. The profit or gain 
may not actually result irom such use. But if profit 
or gain is the probable and expected result ot the 
game itselJt and if that is the purpose oi keeping or 
using the instruments it would be sutficient It 
must also be established that the purpose is profit 
or gain. This may be done either by showing that 
the owner was charging for use oi instruments or 
use Qi the house, room or place or in any other 
manner possible under the circumstances’ {Shah 
A. C- J and Coyajee, J,) Emperor v Dattatkaya 
SHaNEAKt 47 Bom. 960 : 25. Bom. L. E i08^. 
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BOM. PBBLIC CONVEYANCES ACT. S. 22 

BOMBAY PUBLIC CONVEYANCES ACT. (VII of 
19 ms 22 -Ca>nages let for hue to approved 

caJuners-Letting-PiMic conveyance. 

Under Bombay .Yet VIl of 19-0 a 
ve^ance IS a vehicle which is used for the pur- 
nole of plying for hire lor the conveyance of 
wsaengers and goods. A person who owns car- 
?fagls which art let for hire to approved cus- 
tomers cannot be said to let them for hire^h- 
in the meaning of S. 22 of the Bombay Pub he 

BOMBAY EEC-ULATION (II OF 1827) S S--Powers 

of mteiference-High Court. See 

(Y OP 1827) S. Xi-Effect and 

Tender-iJortgage debt tf included - Partial 

'"’s "iToI Botboy^ReguUiion V of 1827 provides 
thft h a de^Siir can prove that he has tendered to 
a creditor the wuole or any portion of the amount 
due all further interest shall cease on the amount 
tendered The word “ debtor ’ in S. 14 is cer 
wfwide enough to cover a debtor who has 
aiveJl security by way of mortgage, and th s is in 
farsfown by's. ll of the same Kegulatim,. 
vvhich deals witn the case of an 
mortgage or pledge and speaks °* ® 

18 yrjtovid.ng”mr'"the’ Repek“ of 'the Usury 
Laws. S 6 speaks of the lender and borrower of 
money upon any mortgage, so that t ere 
reason to suppose that S. 14 (it literally constru- 
ed* °ouW nS cover the case ol a mortgagor and 

Bombay Regulation of 1827 is stU. 
ill the ^re-^ideiicy town of Boiubay. as 

V. SHlRlNBAl, 

ifVKT ACT (IX oX 1918) S^Stlllb) — 

LaS S teZnl-Pelationslup-ilabling 
accommodation for horsa ami curnages-Licen^c 

■'Intdieiecuon^bXeeua lease and license is 
thJt ni tbeTormer case there is an exclusive tight 
S ^esfssion on the pait of the te. ant while m 
S/case 01 a license, the licensee has “o* s,® 
^ch itight. Plaintiffs owned a stable m which 
wefeopen spaces for keeping “rnt^es as 

they dame tn aed staUs for hotses. pnhirfe& 
rxtZi spaces for motor cars as well as cubicles 
^^e aod small. Deft hired siabhng accommo- 
Xhe horses, carrage and three motor 
The carr'age was kept io *he open space 
S thJborS to the staffs, one of the motor 
was kept in t .e open space, a^otber m toe 
* cubicle aloug wdh other cars and th 
in a sm.ill cubicle separately. Tne owner 
of the stables wanted an enhanced rent. 

hSS the relation between the parties was 
aot thad <ff landlord and tenant but merely of 


BOMBAY BENT ACT, S. 10. 

licensor and licensee and that the 

the Bombay Rent (War Restrictions) Act were 

no bar to enhancement of the rent. ^ 

The Indian Hotels Co, Ltd. ri. PhiRoz 
S oRABji. 25 Bom, L. E. 84 : 1923 Bom. 228. 


_ _ —(War Sestrictions) ACT (HOP 1918) S. 8 
—Premium for arranging leas’.— Ij allowed 
where a sub-lessee of premise,, granted a lease 
for the unexpired portion of his 
io ^et a renewal for a further period, in cons aer 
Ltiir of which he stipulated for a premium m 

S' rt a-sr. sp; 

Dasah n. Motor Union I^’^^rance Co^ 

s 9 — Scope ctnd object of- 

The first prat of S. 9 of Act II of 1918 refers to 
the act 01 a tenant whose lease has 
Lrefore the suoletting must 

1..0 * 

statutory tenancy being used for 

a ten .nt who docs not require the 
his Un occupation, ‘be nrst part re er to a 
tenant who holds over under S, 9 (i) ana ine 
Iccond pLt t a tenant who sublets beyond his 
term in expectation oi stautoii tenancy, 

7.) M.ADHAVJlVlKnP I^'^^HMIDASJUUI^&LO^^ 

S 9 tl)— Non-payment or rent— Eject- 

fanri/or^-Da/s«s-P..ymr»f of rent 
after suit — Eficct of 

The conditions m S 9 (D of the B .mbay Rent 
AcT arrcoiichiins precedent which must be 
ulftlled at the date of the cause Ot action. ^ 
senaentlv where a landlord brings a sun to eject 
a lenant wht se rent is in arrears for a long im , 
the te^i t cannot, by pay;ng the arrears ^rent 
mto court rests the suit in ejtcimeiit. Where 
the tenancy is determined not by f oi fen ure but 
Ly^rnoiicl to quit the Ciurt has no powe to 
grant reliet against eviction „ 

fpratt. 71 MATHURA 3 * 0 ^ L E. 348. 

Nathubm ^ ^ ^ 3gY, 

10 A^Ltmitahon for application- 

starting potnt-Copy of '^ojice ^f 
With prothonofary 

atian-Motwn m Court after the exptry of the 

period— Umitation. 

Though it IS open to a defendant to app.y 
diiect to the Court for a rule msi calling upon ihe 
Jutmiff 10 show cause why the relief prayed fo 
Qhanld not be gwen under S. 10 A ot tne kcul 
A ct the usual procedure where a p.irty wishes to 

obiaiH a relief ol an interlocutory nature, is by 

motion and necessarily tne first step which 
to be taken is to file a notice of moiioti m ^rU 
rue filine ot the notice of mo'.ion m such a case 
IS deemed -o be the application which the appi*' 
cant wishes to make and though the application 
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BOMBAY BENT ACT, S. 10. 


i BEOKEE. 


is moved in Court after the expiry of the prescri- j 
bed period, ic is not barred by hmitatiou if it is ^ 
filed in the proper office of the court within time. 
{Macleod, C L and Crump. /.) Kanemar VEN- 
KAPAIYV V. NAZERALLY TVABALLY. 

47 Bom 764 ; 25 Bom, L B. 484 

S. 10 (a.)-~NoUce of motion-- Limitation 

— Copy of notice filed with prothonota*y — Motion 
in coitrt after expiry of prescribed pa tod — Effect 
of. 

The period of limitation for applications by 
way of motion to the High Court is to be calcu- 
lated from the date on which the motion is 
brought on in Court and nottrom the date on 
which the copy of the notice of motion is lodged 
with the prothonotary. It is only when the 
motion is brought on thai an aoplication can be 
said to be made to the court. The copy of the 
notice of motion lodged with the piothonotary 
does not amount to an application ; it is only an 
intimation to the court that an application is in- 
tended to be made 31 C. 150 foil ; 17 M L J. 
215 dist The law wdl be different so far as the 
Madras High Court is concerned for there it is 
the court that issues notice of motion, { Pratt ,].) 
Naza RALLY I*. Kanemar 25 Bom. I K. 13. 

BOMBAY BEVENITE JUBISBICTION ACT, (X of 
1876) Ss. 4 and 5— Claim as Jan^am — Claim to 
restrain levy of rent in excess^ of assessment 

A suit for a declaration that plaintiff was Jangam 
ie based under S* 4 fa) (2} of the Bombay Revenue 
Jurisdiction Act But he can ask under S 5 for a 
declaration that the Collector could not levy rent 
on his lands in e.xcess of the full assessment by 
Government and can restrain the Government 
from Collecting the excess [Shah A C, J. and | 
Kemp, J.) Patdaya Muppaya v. Secretary of \ 
State Eor India. 25 Bom. L. E 1160, | 

— Ss 4 (b) and b-^lnamdar — Mitaspatra 

— Effect — Survey settlement^ Introduction of— 
Right to levy building fines. 

Defendants were inamdars of the village and 
they were grantees of the soil as well as assignees 
of the revenue. The plaintiffs were mirasi class 
of permanent tenants holding under the Inam- 
dars under comparatively recent Miraspatra of 
1850 and 1864. Survey settlement was introduced 
into the village at the request of the mamdars 
and a revised assessment of agricultural land 
came into effect under S. 217 of the Bom. Land 
Rev. Code, all holders of land in the village 
became liable m respect of such lands to the pro- 
visions Ol the Land Revenue Code. The Collec- 
tor under rules framed by the Government and at 
the request of the inamdar purported to levy build- 
ing fines for the benefit of the Inamdar assignees 
of the land revenue. The plffs sued for a 
a declaration of their rights lo hold the land 
free from building fines and for an injunction res- 
training the Inamdars from levying such fines 
“ilhe Inamdars pleaded that the suit was barred 
under S* 4 |h) of the Bom. Rev. Jurisdiction Act 
Held that the suit was hot barred bv S. 4 of the 
Bom. Rev. jarisdiefion Act. If without questioning 
tke legality or propriety of the amount or inci- 
dence per se the pin asserts a right indepeiident 
of and having no relation to iL such as a right to 

Y D— 8 


pay a certain fixed amount annually under a con- 
tract between him and the Inamdar. he cauoot be 
said to object to ibe amount of incidence of the 
assessment within the meaning of S. 4 tb). An 
objection to come withm enher of the two heads 
of cl (b) of S. 4 must be an objection which 
reaches them directly (i. e ,) an objection to them 
pef$e which admits* the liability to pay land reve- 
nue on the part of the objecior but quarrels with 
its amount or incidence of the validity and effect 
of the notification ot survey settlement as by 
themselves objectionable, not because some other 
right affects I hem or makes them inapplicable to 
tins particular case. 2h B. 74 Ref. {bhah, A C,J, 
and Pratt, A) Damodhar Mahadev Bhonde v. 
Kashinath Sadashiv. 1623 Bom. 79. 

- — .. — S, 11—CollecioPs refusal to grant sanad 
—Suit. 

S. 11 clearly prevents the High Court from 
entertaining any suit on account of the Collector’s 
refusal to grant the plaintiff a sanad, as the plain- 
tiff has to prove, previously to filing the suit, that 
he bad presented all such appeals allowed by the 
law for the time being in torce, as witnin the 
period ot limitation allowed tor bringing such suit 
it was possible to present, [Maceod, C* /. and 
Crump, J ) A-mbaram Koberd.vs v. Secretary 
OF bTATE FOR INDIA. 74 I. C. 196 : 

1923 Bom. 416. 


S. 12 — Reference under. 

Where the applicant was seeking to have it de- 
clared that the suit lands were subject to Summ- 
ary Settlement and theie was thus a claim against 
the Government jurisdiction as to which was 
excluded under S. 4 of the Bombay Revenue juris- 
diction Act it IS open to the High Court to enter- 
tain a relerence under S. 12 of ihe Act, {Viscount 
Haldane). Maharaja of Kolhapur v, Bi.la 
Maharaj, 

(1923 M. W. N. 638) 83 M I*. T. 378 (B. 0.) : 

50 I. A. 308 . 1923 P. €. 194. {P.G.) 

BOMBAY SEA CUSTOMS ACT, S. 30 (a) and (b)— 
Customs duty — Assessment — Wnole sale price, 
meaning ot— Costs of the goods to importer. See 
(1942) Dig. Col. 116. Vacuum OilCompanyv. 
Secretary of State for India. 47 Bom. 174. 

BOMBAY VATAN ACT, S. 2— -Daughter sSucces* 
sion. 

Under the Bombay Vatan Act, neither the 
daughters nor a brother's widow of the last male 
holder can claim priority over the male members. 
{Macleod^ C. J, and Crump, J,) Gavakawa 
Kom V , Maleangowda 1923 Bom. 382. 

BBOKEB— Co to— Contract not 
completed. 

Those who bargain to receive commission for 
introduction of a contractor have a right to their 
commission as soon as they ha\e completed their 
portion of the bargain irrespective of what may 
take place subsequently between the parties 
introd acted and whether or not the contract is 
completed. Where there was a letter in the 
nature of an authority to negotiate a lease and it 
i contained a certam term that brokerage was to be 
I Rs. ?»630, aod it also contained a promise On 
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BKOKEB, 

the part of the defendant to pay that amount on a 
future date if he succeeded in getting a lessee to 
agree to the terms of the lease, and the lease 
could not be put through as the defendant had 
failed to make out a title to the premises. Held 
that the brokerage was payable, \Chaudhun, J.) 
Pu>!DiT Kaghunaxdax Lal Sakma V . Madak 
MOHA^ if Dass. 88 G. L. J. 139. 

Commis,^iOii — When fayahte. 

Where the remuneration of a broker is paya- 
ble on the performance by him of a definite 
undertaking be is entitled to be paid that, as 
soon as he has substantially done all that he 
undertook to do even if the principal acquires no 
beneficial interest from h’s services, and e\cept 
where there is an express agreement or special 
custom to the contrary, even if the transaction 
m respect of which the remuneration ts claimed 
falls throu£>h, provided it does not fall through in 
consequence of any act or default of the broker. 
The terms must be ascertained through reference 
to the contract. {Mocker jee and Rankin. JJ ) 
Satchidanakda Dutt 71 NrityaXath Mitter. 

50 Cal, 878 : 87 C. W. N. 1007. 

— Liability of — Principal contract — 

Undisclosed principal — Calcutta jute market-— 
Custom of. 

There is a difference between a broker and an 
agent for sale Under the custom > jf the Calcutta 
Jute Market brokers are liable to both buyers and 
sellers in the case of what are called principal 
contracts*’ as distinguished from “ duect con- 
tracts.’’ Under the custom of the market there is 
a liability for the performance of the contract 
resting upon the brokers and a right in them to 
enforce the contract. It makes no difference 
whether at the time of the making of the contract 
buyers are informed of the name of the sellers 
and sellers of the name of the buyers. In the 
case of such contracts the only person to whom 
the sellers can really be giving credit— the only 
person mentioned in the contract — is the broker. 
Either the sellers do not know the name of the 
other party, or if they do and still prefer a j 
"principal contiact” they prefer the broker’s; 
credit. Consequently in the case of a breach of 
contract by the seller the broker is entitled to go 
to arbitration on an arbitration clause of the con 
tract. {Rankin^ J.) Jitmull Girdhari R^m 
Gopal Bohitram, 50 Cal. 18 : 

74 I. C 873 : 1923 Cal. 419. 

^Sub-broker receiving money from con- 

stiinient and misatftofrtaHng — Payment to 
broker for other transactions --Suit for money. 

Where a sub-broker entered into a bus’ ness 
transaction with the plaintiff on behalf of the 
defts the broker^ and received a large sum of 
money as advance and misappropriated tne same, ; 
nsmg a m^jor portmn of it in settlement of his 
own private accounts wnh the defendants, who 
never knew ot the source of the money or the 
busmess transaction entered into with the plain- 
tiff, a suit by the plaintiff against the defendant 
for the recovery of the amount advanced does noi 
lie. 13 Ch. t> 696. 11893) A C. 282 and 44 Bom. 
139 Mid tPaxxKeit and Coyojee. JJ } MoraRji 
Preto Gokpl0a$ Vf RanchhodVed& 

Co, Bern, I B, 1014 


BUDDHIST LAW — Applicability of—tShan Bud- 
dhists of Burma, 

The personal law of Shan Buddhists resident 
tn Burma does not appear to be in any way 
different from that of Barman Buddhists and 
there is no doubt that the ordinary Buddhist Law 
applies to the case [Heald and May Oung, JJ ) 
Ma Shwe Yin: v Maung Ba Tin. 1 B 343 : 

8 Bur I. J. 114 : 1923 Bang. 218. 

Burmese — Adoption — Essentials of— 

I Proof* 

I There is no special ceremony in Burmese 
I adaption, but the adoption must be a matter of 
publicity and notoriety it is strong evidence of 
' «;uch publicity and notoriety if the adopted Keit- 
I iima daughter lived continuously for a long period 
, in the house of the adopter from her childhood 
I and was put to school by him as bis daughter. 

[ {Loid Par moor.) Ma Than Than v Ma* Pwa 
! Thit 33 M. L. T 861 (P. C ) : 2 Bur. L L 260 : 

1983 P. C 166 {P. C ) 

Burmese— Adoption — Manukye Dham- 

tpaibai. 

The Manukya Dhnmmaihaf requires that a 
kittima son or daughter should have been adopt- 
ed with the intention, pubhclv signified, of taking 
the adoptee as son or daughter who will inherit. 
This intention may bax^e been expressed at the 
t'me of the taking or later , or may be inferred 
from a long course of conduct making such in- 
tention public {Robinson^ C. J. and May Oung^ 
J } Maung Po Kan Daw At. 1 B. 102 : 

1923 Bang. 189. 

Burmese— Ancestral estate — Jomtness — 

Burden of proof. 

d Buddhist law does not say that ancestral land 
must be presumed to remain undivided until the 
contrary is proved There is no such presumption 
in Buddhist law No general rule can be laid down 
as to the burden of proving jointness or separa- 
tion without regard to the facts and circumstances 
of each particular case [Maung Kin^ J.) Maung 
I ShwE La V Ma Kyw'E. 74 I. C 9 ; 

1923 Bang. 98. 

Burmese— Ceremonies — Act of Shin- 

hnyi ng — Presu mption. 

Though the act of Shinbyumg is, in some 
cases, prima facie evidence that the donor of the 
feast regarded the novice as his son, it is by no 
meatis a clear indication in every instance that 
anything more than a charitable intent, srme- 
times coupled \xdth a love of display, was in 
the donor's mind, v^here several boys are 
Shinbyued at the same time, and none of them 
is a natural- born son. no presumption in favour 
of ad '•plion can properly arise in the absence of 
a direct and public declaration of relationship or 
I about the time ot the ceremony LRobinson^ C. 

: /. and May Oung, J ) Maung Po Kan v 
Daw At. 1 B. 102 : 1923 Rang 189. 

Burmese — Custom — Re-marnage—Pro* 

vision for children ot first marnage. 

Among Burmese Buddhists when the mother 
dies and the fa her marries again, it is usual to 
make a family partition and settle oi> the children 
on tho first marriage. It is most unusual for a 



117 


OF INDIAN DECISIONS, 


113 


BUDDHIST LAW. 


BUDDHIST LAW. 


father merely to nuke gifts on such an occasion, 
hut snii muie uau^ual lo inciuUe in tuese gius tue 
bulk 0i iUS prupeity, (Duitiwof ihand L^tatt^ Jj,i 
MaUno to Lun V, AIa £ AIai. 

74 i. U. 47 : 1923 Bang. 67. 

Burmese — Divoicc — Adultery — CaUbC oj 

action — Pan i tio n. 

Tncj Dtidaiindthdits clearly give the hubband oi 
an aduiierous w*lc me right to require her tu leave 
the nouse vvitn Duly the ciotues on her baCa. The 
husuand has also a right to asi£ tor partition oi 
possession ut ail the joint property. {Carr,J.> 
Maung Po Han v. Ma So yi. 2 Bur. L. 3. 6o : 

76 I. C. 6 : i92a Bang 160. 

Burmese — Divorce — Expurte divorce — 

Condilions* 

A husoaiid ox wife is entitled to a divorce on 
payment ot the costs ot the suit and loregoing ail 
claim to the joint property ot the marriage. 2 U, 

B. R. liyu^— iyuoj lOil. 7 L. B, K. 7y ; 7 B. L. T. 

83 appr. {Prati, J.} MaUng iHaiN Mva v, 
MaUng Tun Hla. 1923 Rang. 86. 

Burmese — Ecclesiastical — Power-tmtho 

nty to decide disputes of laymen — Ejfect of, 
in settling a dispute between a pongyi and a 
layman relating tu private land, ecclesiastical 
authorities m Burma have no jurisdiction, and 
any decision aruved at must be of the nature ot 
an arbitration. Such arburation will not bind 
parties who have had nomaig to do with the 
reference to arbitration. [Maegregor J.) U Meda 
V. U San DIMA, 1 R. 494. 

Butmese--Gifl io children^Effect only 

aftei deatli--\ aluUty— r. P. Act S, 123. 

Where the question at issue was regarding the 
validity ot a deed oi giit by anoUier to hei 
children to take ehect alter her death, the matter 
being one of inheritance. Buddhist Law applied 
to the case and being a testamentary disposition 
in the guise ot a giit, the deed is iiivahd. 

Though possession is necessary under Buddhist 
Law to coiistitiue a gift, the matter is now 
governed by S, 123 T F. Act which also gets the 
rule ot Buddhist Law on tae point. {RoOinson 

C. J. and Beasley Ma iHiN Myaing v. 

Maung Gyi. 1 R. 351 : 

75 I. C, 166 : 1924 Rang 13, 


as man and wiie, although the intimacy may have 
been begun lu a cianuestme manner \Maung 
ixin, J,) Mal'ng :>iiiN Tun v, AIagng San a van. 

1 Bur L. J. 144 1923 j^ang 76 (1/. 

buimcse — Marytage — Dissolution — 

buiden of pivof, 

Maniage even in Burma is ordinarily a per- 
maocuL bund, which subsists until it is actu«4iiy 
bioken and the bmden oi proving tnat it uas 
been bioaen is on me person alleging it. iHeald 
and Lcniaigne, JJ,} Ma Lun Me v, aiamn 

3 bur. L. 3* 67 : 

74 1. C 1037 : 1923 Rang. Ia5. 

Bntmese Man tage- Poly gamy-- Rights of 

junior wives — Presumption — Proof 

Polygamy is undoubtedly lawiul under the Bur- 
mese Buddhist Law and a man may have at the 
same time two or more wives who are on equal 
tooting. 

VVneu a claim, to inheritance is made by a 
junior wite courts must examine closely the rela- 
tions that subsisted between her and uer spouse, m 
order to detcruime her true si..tu3. Wives may 
under the law occupy identical po-?mons or the 
junior wile ma> not be endowed with proprietary 
as well as personal .rights The junior vv lie has to 
prove that she was endowed with such rights 
beiore she can succeed to her claim. 

No ceremony ot any kind is essential for the pur- 
pose ot lawiul wedlock Although there may not 
be suthcient evidence oi actual giving and taking 
the conduct ol the parties subsequent to their com- 
ing together may raise a strong presumption of 
marriage, especially when the union has lasted lor 
a long period. {Healdand May Dung, JJ,) MaukQ 
Tha Dun 21. Ma Theik Yin. 

1 R. 1 ; 73 L C. 1944. 

Bnnncse— Monk— Effect of becoming— 

Remuneration— Effect- 

By becoming a monk, a person divests himself 
of all earthly ues of relationship and property and 
dies a civil death. If he afterward renounces the 
monastic lite, he does not tpso facto occupy the 
same position as he did beiore with regard to his 
property and his relationship. The old status can 
be gained only by overt acts recognised by law. 
{Duckworth. J.) Ma Shwe The v. Maung Kan 

1 R. 430. 

— I Burmese — Monk — Gift io — Power of 


But mesc— Gift by monk— Validity, 

A giit by a monk whether to a layman or 
aiioiher monk, oi a monastery or oi a site lor a 
monastery whether u has been dedicated to bun 
persunaliy or not. is uivaiid, [Maigragor J,) U 
MEDA V. U bANDiMA, 1 R. 494. 

— — Burmese —Inheritance— Exclusion from 
—Disobedient child, isee Dig, doi, xiy, 

Maung Nyi Maung V . Ma Nu. 

70 I. C. 904, 


Burmese — Marriage — CohabiUition as 

man and wife— Right oj has buna, 
li IS open to a Budahist mmor girl of the age of 
16 to marry without the consent ot her guar- 
dian. VV here she openly lived and co-habitcd 
With a person for several years till the time o. he 
death n is right to noid that parties were living^ 


disposal 

In the case of a gift by a monk under tho 
Buddhiit Eccleasistical law, delivery of possession 
need not accompany the declaration of gift. He 
has full powers ot disposuion in his hie nine and 
may make a death bed gift, {Po Han, i.) Ma Se 
V, U Lun, 2 Bur, L, J , 266. 


~^BurmeseSuccctston*-Dcath of husband 

and wife at short interval. 

Where both ousuand and wife die one after tne 
other, ii it is not asceuainabie who died iirsi, tue 
reUlioas oi both can cUtm the mheriUnce. vVhero 
the interval between the deaths is snort, that me 
same rule applies* Held on the taci.s, an interval 
ot 2 mohtas and 14 days was not bhoit to jusaty 
the application of the rule* {Maimg Am and 
M&cgregor, JJ.) Ma Fwa Of r, Ma Lay. 

X923 Rang* 136 
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^ Buy me be Successton—'Gtandchildyen, 


Graudcinidri:n whose parents are dead succeea 
to tiieiT i^randpareiits oi thesrown r»gtit ana nut 
as reprcscntnig lueir parents. The duisiuii is per 
sUtptb but not per capita. {Robinbon, C. J } 
May Oun^ and Btab'y JJ ) Mal'Kg Po Thl 
Daw v , i\lACXG po Than. 1 E, 316 

-BunacbC — Succcbston — Half biothofb 


I Succession — Burmese — Inheritance — 

» Step grand children collaterals— Application of 
j budahibt law. ^ee (1922) Dig, Col 120. Khoo 
Haing Slin V. Khoo Peing Heo. 70 I C. 856. 

, Chinese — InhcHiance — Widoitt — Re- 


and SIS Ur b — (Jtami pufents. 

Inhentance shall not ascend and half brothera 
and sisters succeed in prelereace lo ^raua 
parents. U B. L T. iUi , b D B, K. 1 , 10 L. B 
K* 107 ; 4 C, B. H. 20 Kct. {trail and HeulU, 
JJ ) Ma Gvi V. Ma Khin bAW. 1 Jbur. L J. 263 . 

72 I. 0. 4 . 132^ E. m 


Burmese—’ Succcbsion — LcHets efad- 

minisiration—’W ife living apait fioin hitsoanu 
fm )iycatb 

The mere tact that a wife has lived apart 
from her husband oy mutual conscui oa accuuiu 
of lacoiiipatmiiity oi lemperameat does not cun 
stitute misconduct or unauiauluess eiuithug Uic 
hubuaad to a d' voice. Consequently tue wue is 
not deprived oi aer right to inherit her husband's 
estate and IS eutitica to giant ol adiniaisUauon 
in prelereace to tue granasuw. {Robtuson^ C* J. 
and Pratt, Jd Maong aMalNG liN v. Ma Hla 
U. 2 Eur. L, J. 68 : 76 I. U. 2U0 : 

1923 Eaag. i6u. 

— Burmese— Succession— ' Orasu daughter 

—Necessity for ^omt residence, 

Wmle on the death of the lather the eldest son 
succeeds as Orasa, oa the dcatu of the mother the 
eldest daughter enjoys me same privilege. Tuc 
rules regarding competency are not so dehnuc, 
the Orasa must De legitimate and must have 
aiUmed tue age ot majority, possibiy» there must 
be no pnysicai oi moral incapacity, Conjoint 
residence is also demanded by some Dhamma 
thatsj i/tde those set turth m bs. 5o, 67, and 41 
of the Uigesu Volume 1. it is noticeanle, 
however, thatihe Munugye does not appear in 
any of these sections. Mu doubt, in its origin^ the 
rule regal ding the Oiasa's one-iourih dCi^euaed to 
some ementon his or her residence with the 
family and peUuimauce ot the duties of the 
deceased parents, but tins requisite seems to have 
beefei diopped in most oi toe latest Dhammaihais. 
At any rate, tae modern disregard ot separate 
residence as a disquaimcatioa lor lohentcmce lu 
the case of ulooa reiauves is a circumsiancc 
whicu applies to the claim ot he Onisa i.u 
less than to those of tae children left suiviving 
Oh the death ot both paients, {MayOmig^Ja 
Ma Hla U, Maung Shwe Yin. 

- . I itaug. 370 : 2 Bur. B J. 188 : 

1923 Bang. 27 1 . 

Burmese— Succession — PartiHon—Lei- 
tetpwa properly— Right of sons of first mintage. 

Where a partition is entered, into between a 
father and the children by his nrst marriage, jusi 
prior to ms marrying a second time, the latter 
Mve no further lights of inhenunce m the 
m.mp'ma property ot tue father’s marriage wit u 
his second wife. {UuckmrthandFoUanJJ.} 
m tPm % Ma 0 U, IK. 487, 


t ma triage 

When a man dies Ins property is equally divid- 
j ed among ah ms sons , dau^mers succeed only in 
I «he absence of sous and tne widow in tae absence 
; Oi both sons and daughtcis. When a Chinese 
' w.dow remarries a Buimese Budduisi and dies 
s leavaig butn her nrst husband's property and 
subsequently acquired ones, the customary law 
I oi Chinese Buddh st will apply. The second hus> 
I band would be entitled to ail the property be- 
s iotigsng to her at ihe tune oi tae marriage, while 
; tiie hi SI husband’s, chiidreu would get the pro- 
perty Winch came tiom their tataer. {Heald and 
Lentaigne, JJ.) Maung Po Maung v Ma Pyit 
Ya. 1 K. 161 : 2 Bur. L. J. 79 : 74 I. C. 938 : 

1923 Bang. 180. 

Chinese — Widow— Remarriage. 

A Chinese widow can marry again at least after 
the period of mourning for her first husband has 
expired. {Heald and Lentatgne, JJ>) Maung 
P o Maung v. Ma Pyit ya. 1 E. 161 • 

2 Bur. L. J, 79 . 74 I. C, 933 ; 1928 Eang. 180 

Chi n ese— W i dows — Rig hts . 

A Chinese Buddhist widow has onl> a nght of 
maintenance in her husband’s estate and is not 
entitled to a share therein. {Lentatgne and 
iieald, JJ). BON Kwi v, Ma Kye Von. 

2 Bur. B. a. 102 : 1923 Bang. 236. 


•-Divorce — Payi n Property— Partition, 


In connection with a partition on a divorce by 
mutual consent, paym proper ty is to go to the 
party who brought it to the marriage and this 
rule is stiU to apply even though me piopeity 
may have been cnanged m form provided it has 
not been merged eiitnciy m the jointly acquired 
property and so changed its character. Change 
01 form does not ahect the rule so long as the 
paytn can be ideiiiitied [Robinson and uiacgre- 
got, Jj.) Maung Shwe Tha v. Ma Waing. 

70 I. C. 562. 

Inheritance— Child of divorced wife 

living some time with mothet and some time 
with father — No ruphlte of filial affection— 
Lhild eutttled to inherit. 

There is no provision in the Dhammathats en- 
abling a father to disinherit his child except by 
giving him away iu adoption to another, ihuugh a 
uhild who behaves as an enemy towards his 
parents is debarred from inheriting. A child who 
merely at his lather’s request lives separately 
trom him is not included amongst the six classes 
of chiiGreu who are not emitied to inherit. 1 he 
Buddhist Code does not give any meritorious 
value to mere living together or make the opposite 
oiate of things a reason lor exclusion, and there 
must be hhai neglect to exclude. But if a child 
Oh the divorce oi his mother accompanied" 
partition of property goes to live with her ahd 
ceases to be a member of his father’s household 
he is debarred from inheriting from his lathor. 
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The plaintiff after her mother’ oivorce lived 
for a short tune w ith her fattier and then went 
and lived vvitii his sibtcr. Later bhe returned 
and lived with her lather and was doing so when | 
he married ms last wile, bhe contuiued to live 
with her lather and her stepmother or some time 
and then was seat by her latner to live with her 
mother and she continued to live with her 
mother until her lather’s death, but during that 
time she paid tW’O or three visits to her iatiier. 
Htj/d, she was entitled to inheiit. 

Ma Ngvve Kin V. Ma Hme. I iJi . I 

74 I. C. 100 : 1923 Bang 206. . 

— Succession — Relationships evidence of. j 

Piamtiit claimed to be the grand-daughtei-ol ; 
the deceased. Her Uiher haa predeceased her . 
grandiainer and there were no oiucr Diood rein- » 
tions competent to gue evidence as to her reU- J 
tiou With the deceased. | 

Held I tuib is a case in which evidence oi , 
general repute is oi ccusidetabie importance : 
provided it is cogent. [Robinson, C* J. and May ; 
Oungt Jd Hmun V, Ma Kgwe Thin s 

1 B. 34 . 74 I. C 104 : 1923 Bang, 171. i 

^——^SiiCLtssion — Skaie of giand child as \ 
against gyandmotiier \ 

in tne estate oi her deceased grand lathei j 
grand child gets, as against the step grand 
mother, m the absence oi issue oi the second 
mamage, one half ol the •* payin and 1/3 oi toe 
’* letter-pwa. {Robinson^ C, J. and May Oungt 
/.)Ma Hmun V. Ma Ngvve Thin. 

1 B. 34 : 74 I. C. 104 : 1923 Bang. 171. 


BUBDEH OF PEOOF. 

oi collection, but the fact oi his being lambaidar 
in noway increases or alter ms personal ngnes 
as proprietor, inc aigument that the other co- 
shaieis are iii no way prejudiced is lallacious. 
{Ryves and Daniels^ JJ,) Na^ain t?. jWALA 

Fkasad. 4o a 4t)0 : 21 A. L. J. 33o : 

L B 4 A. 197 . 74 1 C 666 . 1923 A 4a6. 

BUBDEN OF PBOOF — Adverse possession. Sec 
Llm. Acr Arf. 142. 1923 Ail. 565. 

— Adverse possession — A \ elusion of period. 

11 in a suit by a landlord, the Lcaam proves 
contiimous possession for more than 12 years 
ihe Zemindar has lo prove winch poriion oi the 
period did not count tor the acciual ot riguts. 
\bremantlc S. M. and Butn A/,) Tokia z*. 
KUNWVAK OBAIDtXLAH KHAN. 

I. B. 4 A. 130 iBev ) ; 9 0. and A. L. B. 1011. 

Adverse possession— Joint Hindu iamiiy 

—Widow 111 poosessiou— Nature oi laturcst. See 
Adverse PobsEssioN. 74 I. C. 869. 

Alienation by Hindu lather— Sale pre- 
empted — bull by soils chaileugiug ulienation. Sec 
Hindl Law' — joiNi Family. h. B 4 Aih 545. 

jlf bibation — Stay of Suit. 

Where an application is made lor stay of suit 
pending arbitration, the respondent has to siiow 
reason why a stay should not be granted. 
{bcitwube, CJ. and LnsHnan, J.\ Anglo Feksian 
Oil Co, Ltd., v. Panchapakesa iyer. 

4o M. L. J. 6o3 : 18 L. W, 758 : 
88 M, L. T. 103. (a C.j : (1923) M. W. N 772. 


Succession-^ Wives - Equal right — 

Divorce, 

Where a Buiman Buddhist has a large 
amount of pioperty and seveial wives, tne mere 
fact that he nas purenased the proper ty in the 
name oi one wile does not show conclusively 
that ihe omer wives have been divorced, [tieala 
and Lcniatgnct JJ>) Ma Lun Me v, Ma Kin. 

2 Bur. L. J. 67 . 74 X. C. 1087 : 1923 Bang 155. 

BUHDELKHAND LAND ALIENATION ACT (I ot 
1903) S, 3 (1) fb)— of — Aucnation —Re 
stdence, 

S. 3 (1) (b) of the Bundelkhand land Alienation 
Act appears to imply that a member ot an agii- 
cultural tnoe can alienate to anotner meaioer u. 
the same tribe, even thougn tuc latter resides m a 
diiferent district, {Bui n, J. M.) Mangal biNGH 
V, bANWANT Singh. L. B. 4 Ail. 322 (Bev.i 

— Ss. 6i 17 and ^2— Transfer of lands by 
Cotlector^Limits of Collector's power— Lambai- 
dar'—Pmuefs oj. 

There is nothing in the Bundelkhand Land 
Alienation Act wnich autaorues the Collector to 
maHe a parution ot the padi behind the bacas oi 
other co-shareis for the benefit of the mortgagee 
from a co-sharer. The Collector could only 
murtgage the right which the judgment-debtor 
has ana except as regards the plots in the pos- 
session as khudkasho that right was a right to 
receive his share on a distribution of the profits 
of the patti. The fact that he happened lo be a 
lambardar at the time is irrelevant. The lambar- 
dar IS the agent of the co-snarers for purposes 


Bailment— Loss of goods ^ Onus on 

bailees’ 

In a suit for damages for loss of goods entrusted 
to a bailee, the burdeu of proof lies on him to 
show that such care as a man oi ordinary 
prudence would have exercised, was taken by 
him. {PraiU i.) Maung Po Thaik v, Maung 
Tha Byaw. 74 i. C*. 18 (1| : 1923 Bang. 74 (2|. 

-Benami — Onus on person claiming 

against tenor oi deed. See Benami. 

28 C. W. N. 62. 

.Benami — Onus of proof — Sale by bus* 

band in favour of wife^ 

When a sale-deed executed by a husband in 
iavour of his wiie is challenged as a benami 
transaction, the onus is upon the person challeng- 
ing It to prove by evidence that the apparent 
state oi things is not the real state ot things. 
Mere suspicion does not amount co prool. 

The mere fact that the husband continued to 
live in the house or that he had some debts is in- 
sufficient, 

Ine production of the sale-deed fiom one’s 
custody IS sufficient proof of his title unless and 
until some evidence is adduced by the other side 
to disprove it, {MnUick and Kutwant Sahay^ JJ,) 
PuRAN Mall v, Mt. Dilwa. 4 Fat L. T. 54 ; 

• 73 I. C. lOOd (3), 

Benami — Onus on party alleging. 

Pnnaaniy the party alleging that a peison is a 
bmamidar is bound to prove it. {Mcwbould and 
Cnming, JJ.} Tuba Muh s;* Babin Chandra 
MazUNDar. X933 Cal. ^2 
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Bill of laiiiJiS~Coiidition of goodi. j 

III a suit for damages on the ground ol 
done to goods snipped, the biU ol lading is . 

/ac«« evidence that the desoripnon ot ‘^^ 00 ^ 
therein with the actual condition or tne ^ | 

It the shippers want to escape liability the onus j 
IS on them to show the goods were in a dainaged 
condition when shipped. (Robinson | 

May Oung J. Bibbv Brotheks j 

COWiE AND Co. 1 E. 146 . |4 i 0 j 

-Bill oi lading— Shortage — Burden ol ; 

proot on pUintm, 523 U). j 

-Consideration — Mortgage— Execution— | 

Registration, be. il9,’.2t Uio ! 

NERU GA.NGAYYA t’. StbBAMMA 69 I. C. 

.Consideration— Old 

snmption. Sec 11923) Dig. Cot. i2o JaoxA 
SaNVASUH O. M P. ATCHAttXA NAIDU-^ ^ ^ 


Consideiaiion-Recitalsin bond— Denial D 

of t.\ccnUon found 10 be false— Inference of eon- _ 
stdcration, , ^ 

In a suit to enforce a bond the f ^ 

execution as well as '^0"®''^”''“°“- . % 

lound that the bond was genuine and trom J® 
rital therein drew an inierence that the bond \\as 
™rterSy consideration. Bcia. that there was v 
nfferror of law coroinuted by the lower court. ^ 
[Newbould and Panton, JI.) (ij • 

JAGENDRANATH BAN-ERJEE. 1923 C. 319 U) . 

Consideratmi— Recitals tn sale deed. 

Where a mortgage document was esecuted by 
the father of the deft, and contained a recitel that 
mnsideration had been received by the exe- 

cutant. the burden lay “P°^® ,hf recita\°"wa5 ' 

Xra^ausfrtte^o^^^^ 

IhirdtcriTbon. “Snsr oL ^ 

S'Se^ 1 

Cottsideiation-Wani of-Admission tn [ 

sale deed. ^ ^ ! 

Where the execution of a sale-deed is admitted 
by the detendant, the burden is on ^in to esta- , 
Wish that consideration did not pass. I 

Das. JJ.) HaRJ Prasad Chowduury is HaRIHA , 
PRASAD CHOWDHCRY ^ ^ 205. 

-Consideration-Want of-Onus on de- 
fendants. 

Where in a suit on a promissory note the de- 
fendants admit execution but plwd ^ 

sidsration, the burden is upon ‘“em to subsWn 
tiate their plea. (Broadway and Abdul Qadir, 

m Mahoumad^Hjssa^n ram Lal.^_ 

-Co-aharers— Soit for arrears- Lambar- 

dar holder. See, Co-Sharebs. 1923 Nag. 287. 

^Custom in derogation of Hindu Law and 

agricultural cnatom. See Custom* 4 Lah. 297. 


, BUEEEN OE PEOOF. 

( Custom at variance with gener al 

I Who 10 prove. See Custom. 69 1. 0. 495. 

I D^scharie— Lands subject to mori- 

I ^age — Lease 

i Where land subject to a mortgage is leased to 
! one of the inongagees there is nothing irom 
j wtiicn it could be presumed that the inortga^sC 
was discharged (Pearson. J. M.) B.wEBDin 
; Kalwar i'. Majee Kalwak. L. E. 4 A. 43 (Eev). 

I DiSquahucation — Leprosy- Inheritance— 

1 Hindu law, Hindu Law, Inheritance. 

I 50 Cal. 604 i 1923 Uai. 331* 

j Ejectmeni — Landlord and tenant-- 

I Mature of tenanoy, 

’ Where in a suit by a person as owner of land to 
eject the defendant ihe latter sets up the existence 
ot a tenancy entitling him to retain possession the 
burden is upon him t>o prove toe nature ot ms 
tenancy and of his rights to remain m possesaon, 
(Newbonld and Panton, JJe) Pkobodh GhandRA 
UAS V. BIRSINHA BAGANL 71 I. c. 319. 


—Ejectment— Landlord and tenant— Onus 

on landlord of proving a right to eject. See 

LANDLORD AND ■lES.ANT. ^ ^ 

-Eiectraent suit— Failure m proceedings 

under S. 145 Or. P. 0. and Survey 

see Bjectment. 1923 P. C. 138. 

—Execution of document— Admission of 

signature — Effect oi. See 11922) Dig. LOL. 5 
I PIRBHU D.AVAL V. TULA KaM.^ ^ ^ ^ 

Fraud on registration law. 

Where a party attacks the validity of a register- 
ed document on the ground it was not registrable 
in the place where it was done and proves tiiac 
there was no .such plot as the one in the registra- 
tion area or that it did not belong to the part>. 

! then the onus is on the other party to show there 
was no iraud on the registration law. {Daniels, 
y. C.) Mt. Surja V, Bijai Bahadur biNOH. 

I 2t) 0, C. 336 : 9 0. and A. L, E 107 : 73 I» G, 13, 

i Fraud-Removal of^Effectof-Onus on 

j ^rson guilty of fraud. See C. P. Code 0.^-1^ R- 

Good faith and valuable consideration 

— Assignee of document oi title— Right of stop- 
page m transit. Sr. Contract etc. 

Grant — Authority to give — Donee must 

show grantor had authority— Shifting ot burden in 
case ot long acquiescence. See GraNT^ 

Hindu law-Mortgage decree— Sons 

I challenging, Bee Hindu ^aw— J omT^PAMiLY^^^ 

■ Immaterial when evidence is taken. See 

(1922) Dig. Col. 126 Sri Chidambara Siva- 
1 pkakasa Pandara SannadhiQal u. Wesama 
. KeddI. a7C.W.H.245 : 37 C.I..I. W(P‘C.) 
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BXTBDEN OF PEOOF. 

Impartibility-- Nature of proof. See 

Malabar Law— Thatt.-^lns. 44 M. t. 3. 274. 

Landlord and tenant — Relationship- 

Denial of. See Landlord and tenant. 

L, E. 4 A. 100 (Eev ) 

• Landlord and tenant — Tenant setting 

up adverse possession. 

Where a tenant sets up adverse possession 
against bis landlord, and the Revenue Records 
show him to be a tenant, the onus is on him to 
show he IS not a tenant The* onus is not dis- 
charged by the fact that the rent which he paid 
did not exceed the amount of the revenue and the 
cesses. [Marhneau, J.) Ram Das 7’. Chandi. 

691. C. 363 (1) : 1928 Lah. 35 (2). 

Legitimacy — Period of gestation under 

Mahomedan Law— Extraordinary and abnormal 
time— Proof of. See Mahomed VN Law— Legi- 
timacy 69 I. C. 491. 

Limited owner — Compromise decree— 

Malabar law. See (1922) Dig Col, 126 St bra- 
mania Patter Kizhakkara Uthenathil 

69 I. C. 363 (2) : 44 M. L 3. 596. 

Uatenahty of — Evidence gone into. 

Where both sides have given evidence in full 
and the Court has come to a conclusion on 
evidence the question of burden of proof entirely 
disappears, 48 C 757 referred to. {Koiwal, A. /. 
C.) Goverdandas V, Harlal Ram Sukh. 

69 I G. 641 : 1923 Nag. 62. 

Materiality of — Evidence given on both 

sides. See (1922) Dig. Col. 126 Muhammad. 
Anwar Khan v Jhanda Singh, 69 I. C. 888. 

Materiality of, after evidence. See 

(1922) Dig Col. 126 Abinas Chandra** Das v. 
Majub Ali Chowdhury. 70 I. C. 273. 

-^Mortgage — Execution admitted sham 

nature of* 

Where the execution of the mortgage docu- 
ment is admitted but it is pleaded it was fictitious 
and merely a sham, the onus of proving it lies on 
the party who sets it up. {Lindsay and Kanhatya 
LaU JJ-) Chiddu V Desraj. 21 A, L. I. 793. 

Mortgage— Redemption. 

In a suit for redemption the burden of proving 
a mortgage is upon tne mortgagor. {Daniels^ J } 
Ramji Das v* Mihein Lal. 71 1. C. 654 : 

1923 A. 441. 

Nature of document* 

Where a deed is attacked after a long period of 
years, the burden of proving that it is not what 
it purports to be lies heavily on the person aitack- 
jsg it. {Ryves and Daniels, JJ,) Bishambar 
Nath t?. Muhammad Ubaidullah Khan, 

45. A. 581 . 21 A. L. J. 503 : 
%. E.4 A. 483 : 1923 A. 586. 

—Necessity — Alienation by Manager of 

Hindu family — Proof of hona fides See Hindu 
Law— Joint Family. 4 lah. 20$. 

Notice — Contract to sell— Specific Per- 
formance-Subsequent purclwer without police— 


BOEDEN OF PEOOF. 

Burden of proving notice of prior contract to 
.sell. See Sp. Rel Act, S. 27. 

25 Bom. I. E. 375 1923 Bom, 410. 

Xofice — Plea of purchase without notice 

of prior agreement — Onus. 

The burden of proving a purchase without 
notice of a prior mortgage or contract is on the 
subsequent purchaser and the rule is the same 
for moveable as well as immoveable property 
\Heald and Lenfaigne JJ ) M\tNG Chi Tt v. 
Bansi Dhar Bv/az, 2 Bur. I 3. 63 : 

75 I C 328 1923 Bang. 153. 

Ownership of trees — PtesimpHon Re* 

butUiL 

There is a presumption the owner of land is 
the owner of trees standing thereon But this is 
not a strong one as in India ownership of trees 
is frequently divorced from ownership of land. 
Possession of trees raises the presumption of 
ownership and hence where the plaint itself 
admits defendant is in possession of trees the 
presumption of ownership of trees m the defen- 
dant IS very strong and the burden is on the 
plaintiff to rebut it, (Srmpson, A /, C ) Bhagwan 
v: Gang A Baksh, 9 0. and A. L, E. 412. 

Patwaris papers — Entries m— Correct- 
ness. See Evidence. L. E. 4 All. 414 (Eev-) 

Purdanashin lady— Deed executed by— 

Validity See Purdanashin 4 Fat. I». T* 335. 

Question when material* 

The question of onus of proof jfonly arises 
where there is a question of fact to be deter- 
mined and there is no evidence one way or the 
other which will enable the Court to come to a 
conclusion. Where evidence is adduced by both 
parties, then the question of the burden of proof 
becomes immaterial and the Court has to deter- 
mine on the evidence before it. (Campbell and 
Moti Saga), JJ*) Nihal Chanb v* Gurditta 
Mal. 1923 lah* 641. 

Question when immaienal* 

When the entire evidence on both sides is 
once before the court, the debate as to onus of 
proof is purely academical. The controversy 
having passed the stage at which discussion as 
to the burden of proof is pertinent, all that 
remains is to draw the inference from facts. (Moo- 
kerjee and Choizner* JJ.) Mahomed |anu Mia 
V. Majubali ChoudHURI. 27 0. W. If. 828. 

— — ~*Kailway company— Suit against— Loss 
of goods consigned under risk note — Plaintiff to 
prove how loss occured. See Railwaas Act 
S s. 72 AND 76, 18 X. W. 882. 

Railways— Consignment of goods — Loss 

See RAILWAY'S Act, S. 72. 78 I. C. 642 (2) 

Railway — Consignment of goods — 

Owner’s risk rate and ordinary rate— Liability of 
destruction. See Railway, L. E. 4 AIL 619, 

Record of rights— Correctness of entries. 

See Record of Rights. 1028 F C. 217. 

^Record of rights-^Entries in ^ Correct 

ness of. 
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: bbbma gambling act, s. is. 


where the record of rights contain an entry 
showing a person as possessing occupancy rights,* 
the person who wants to challenge it ought to show 
it IS wrong. The mere lact he was holding 
without rent is not sufficient, {Burn }. mJ 

GaCKI SHAXKAK P 

L B 4 A. 372 (Eev) 

■ J?et:ord of rights — Entry m paiwart's 

papers. 

Where the entry of the plaintiff as a tenant in 
the patwari^s papers was made by a competent 
authority after due enquiry, the burden of proof 
that he was not a statutory tenant lay on the , 
defendant. Where tbe defendant was misled by , 
an error into not producing any evidence of his i 
case, that the plaintiff w^'as m possession without I 
his consent, further enquiry appeared to be ] 
necessary. {Ficmanile b, M, and Burn /. *V.) ! 
KoER NaUNIHal Sivgh V, Bhuppa. I 

L. B 4A 289 iBev.) j 

Rent'— Payment of — 0ms — Suit in j 

ejectment. 


’ The boycotting of a person by failing to invite 
' him to a social t unction it due to political diffe- 
rences IS an offence under the Act. (May Unng, 
t 7.) Nga Aumg Hman V. Emperor. 

i 3 Bur. L. J. 196, 

, — Ss^ g *t"~Ex-commtinication^Purpo$e 

; of. 

Where a village headman abused certain 
marks tor making political speeches and they in 
return excoininunicated him the object being 
I partly religious and partly political they commit an 
offence under Burma Act V of 1922 and S. 7 is no 
protection. {May Oung^ J.) U, XiLOKA 
Emperor ’ 1 B. 629 . 2 Bur. L J, 221. 

BUBMA EXCISE ACT. Ss. 16 (3) and SO (a)— 
Possession of liquor — Bona fide private consump- 
tion — IJ protected. 

The possession of a large quantity of liquor 
which would o»*dinarjly be an offence under S. 
30 (a), if it is intended for bona fide private con- 
sumption IS protected under S. 16 (3) {Maogregot^ 
J.) Chqo Khin V, Emperor. 

1923 Bang. 41 (1). 


Where the rent has never been paid the burden 
of proof that rent was agreed to must surely lie 
on the person who asserts it, and that in this 
case on the defendant in the suit in ejectmenh 
{Fremantle S,M, and Bum J,M ) Sukhdeo Singh 
V. Md Abpul Majid. L. B. 4 A. 229 (Bev.) 

_ Self-acquisition- Hindu Law-Joint family 

—Nucleus of ancestral property. See Hindu Law 
Joint Family. 73 I. C, 1052' 

Specific performance — Suit for— Plea of 

bonafide purchase without notice — ^Transferee 
to prove. See Specific Relief Act, S. 27 (b). 

69 1. C. 470. 

Suit for declaration of title — Order 

under 145 Cu P, C, — Presumption, 

A decision in proceedings under S. H.'i, Cr P 
Code, does not throw the onus of proving his title 
on the loser in those proceedings. The decision 


i BUBMA FEEBIES ACT (II OF 1898) Ss 25 and 27 

-Scope of— Carrying goods within ferry limits. 
The expression “ No person shall convey for 
hire any goods, between points within^ or within 
Mimics from the limits of a public feityP m 
S 15 of the Burma Ferries Act means that no 
one could carry goods for hire between points 
within the ferry limits nor could he do so between 
points within 2 miles from the ferry limits. 
[DuckwoftK J ) Maung Tha Gyaw v Emperor. 

1 B. 313 : 2 Bur. L, J. 126 ; 1923. Bang. 161. 

BUBMA FOEEST ACT (IV of 1908 )— of 
fule—Use of hammer by servant of licenoee— 
Contrary to rule— Liability of master. 

Where the servant of a licensee uses a marking 
hammer contrary to the rules _ under the Burma 
Forest Act, the master himself is liable for the 
act. {Heald, /.) M.aung Toe Bwa v. Emperor. 

2 Bur. L. J. 214. 


in proceedings under S- 145, Cr. P Code, is not of 
such a nature as to give rise to a presumption in 
a Civil Court in favour of the winning party in 
those proceedings. {Adamit J.) Mt. Jantra 
KOER V. Au Jan Darjl 71 1. c 478* 

1923 F. 401. 

-‘Trespass — Extent of* 

Where an encroachment by defendant on 
plaintiff’s property is admitted by the defendant, 
the plaintiff need not prove the extent of the 
encioachment but is entitled to claim that the 
encroachment however small shall be removed. 
{Halhfax, A C.) Sonba v. Dattatrava 

6 H. L, 1. §9 1 71 1. C. 831 : 1923 Nag. 192. 

BUBMA ANTI BOYCOTT ACT (V of 1922) Ss. 3 


B. 25 — Erection of house — Unreserved 

timber—Salc of house— Offence* 

Where the accused erected a house in 1920 
with unreserved timber made over to him and 
subsequently sold the house two years later, he 
is not guilty of an offence under the Forest Act. 
{Maegregor, Jf Nga Po Myit v. Emperor. 

2 Bur. L. j* 12 : 1928 Bang. 143. 


BUBMA GAMBLING ACT, S. 3 SUB S. (2)— Ma— 
Cham ^ game of. 


The game of Ma-chauk ‘or ‘Sparrow’ is one o 
hose excepted under sub-section (2) of section 3* 
Mav Oung* J.\ Ah Shein v* Emperor. 

1 B. 303 : 1923 Bang. 214. 


wbA t^—O0ence under—Sanciion— Nature of* g. 12— Conviction under— Specific charge 

Before launching a prosecution under the not framed — Effect of, 

Burma Boycott Act S 9 requires the sanction of ^ general charge under S, 12 of the Burma 
the Government as under S. 196 Cr. P Code, All GambUng Act is quite vague inasmuch as the 
the facts need not be stated iu the sanction order, section covers at least four distinct offences |n 
Quaere whether it is not enough to state thaf relation to a common gaming house. Thq exact 
the accused had committed an offence under a charge which the accused is called upon to m^t 
certain secdon ? must be explaiued to hinu To |ustify A couviq- 
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0A3CBIiN0 ACT» S. ISI. 

tior. under S. 12 (Others d! 

actual knowledge on the part of the accusea. 

nVvS t C~ or I. T. Sn : 
8 Bur. L. J. 0 . 73 ^ 1923 Bang. 141 

-Eidcnoe neces- 


OF int>ia.n decisions. 


S, l%— Offence under 

^''^^fer^.baccused is not. the owner cHbe 
bouse where the gambling ’’alleged to have 
taken place the mere receipt of a sum ^ of 
from one of the players or fiom the winner on a 
single occasion is not sufficient to 
offence under S. 12 without evidence of other 
incriminatmg circumstances. 

San Dun Emperor. 2 Bur. L J. 8 {4) 

75 I. C. 357.' 24 Cr, Z. J. 933 : 1923 Bang. 144 

BBEilA HABIXBAI. OBFEKDEBS EESTBICTION 
ACT (II of 1919) S Z—Applicabilily of—Limtia 

U.?Lr'the‘Bmma Habitual 
tion Act the area of restriction is fixed in a 
cases but depend on the order in each case. A i 
order restricting a man to his 
uniustifiable and the nariow limits ^ 

tioUhould be h-s village. {Duckworth NGA 

-Ss. 7 and XQ- General i epnte— Evidence 


i BTIBMA MUNICIFAI act, S. 180. 

' r :?s 

Err;., 

unnecessary. {Dnckwoi in, j .) 73 1 0.157: 

84 Cr. Z. 3 641 : 1923 Bang. 68 (2). 


livSy Ac, ."'-J; VrterM."'. 

s 6 um {bl of the Burma Military 

Offences un<1er S. 6 ^ a Court of 

Pol'ce A' t are tri.t le „ j, R,aMBAHADua 

Session. J in 1923 Bang. 139. 

IbOBMA MOTOB vehicle BULES, B. 26 ( 8 )- 
Ltabihly of owner. Hefecfva 

bis chriffem. (* goO : 2 Bur. B. J- 201. 

V Emperor. ^ itang. vw 


— WO« « 

::ES.Srru 5 tifosra 

prutollfe^lnd « no^doubtr fcHowed in 
I’ But it is not a rule of law and a 

SSistratemust. m each 

thr^cused^ village but also from other places, 
there «.ay well be 

preventive action, {May uu g* j ^ 

V Emperor: ^ . 

'-Execution ofbond-Bond under 

C«a‘Hi»Sl SS™ 'Aa“”t^^^^ 


A Municipal Commit the licensee to 

to sell, some time later asKeo^^ 

oroduce the prohibited him from selling, 

defaulted and ihty prohibited nim ^ 

Held their action was 1-able tor 

•be Burma n San Yeik v. Mcnicipai. 

damages (Pc Hn«. J) San VF ^ ^ ^ 

Committee, Pegvs 


-(II of 1919) 8. XO— Evidence-Police 

"‘tr’*'.!., <5 ifl ' 11 of Aet fin of 1919, a magistrate 
rria'ithatisfy himself that the 

quate •"Ihe : Is " proh;b ting 

Toourffrom ^ting as the evidence oi folcnie. 

Sr village authorities. {May Onng. 1.) 

Emperor. 

.8 10— Order fer execution of 

^^i^d-ziJty of-mort to headman and to 

xStma Habitual Offenders llestrjct^" Act 
contains no provision for ordering an o 

Y D— 9 


^Sg. 61 and 65— Imposition of tax Noti- 
fication— Bemedy of assesice. 

r*’1L"Sa° VmimpM’ Act has been pub- 
K C^t is debaired en.uinng 

whether the taa ha- ’shall be con- 

Ql s provides p® tax has been imposed in 

elusive evidence that the tax 

accordance «ith the Prov^^mn^ object' to the 

gives a right to the a piovided 

assessment tefoie *. ®g. ' ^ ” jsjon to the Deputy 
for an appeal 1”«’y^ay He can also 

Cnmmisstoner as the c 

claim a referenc hiutv® to '"or the principle 


5aim ^ The principle 

question i\ChaNHTOON AUNG V. Y HE 

assessment. (?*■<'' ” 1 Bur. L. J. 146 .- 

AKVAB Municipal g . jggg Rang. 75 (l). 

g i^— Wall— If a building under the 

The erection of a waU a 

boundary °^to enable the occup er ot toe 

they were built so a , . ,g^ as psrt of his 

main house building’ wthin the 

habitation '* f T q b. D. 577 and 68 L T. 

S, .eJ.U. ”‘.1 “ 



m 


THE YEARLY DIGEST, 


132 


BtTEMA VIIU10E ACT, $. 

Municipal’ty to dismantle it would be an offence. 
{Maung Kttu A) Kaloo Kham v. Rahim4. 

n I. C. 973 . 24 Cr. L, J. 782 : 

1923 Bang, 65 i2} 

BUBMA VILBAOE ACT, S. 12— Order 

jor teaping^DibobedicJice 
The reaping and mea'^urmg of paddv fnr the 
purpose of revenue asse'^sment ts a pubhc du'^ 
within the meamn^ of S 12 of the Burma Vdlai^c 
Act and where a ' illaser refuses to comply wrh a 
requisition of the headman to assist him in such 
work, he is gudtv of an offe» ce under the Act. 
{Duckworth, /.) Pak Bu p. Emperor. 

1 Bur L J 150 : 1923 Bang. 81. 

S lQ-^Dt<obedicnce of order of headman 

•^Whether an offtnct^ 

Refusing to obey an order given them bv the 
headman to remote to another site, which had 
been provided tor them is not a,i offence under 
S 19 iMc Colh A. J. C] Emperor v. Nga 
Sein, • 1923 Bang 132. 

— — — 3 28 — Sandion when required— Duty of 
Court, 

A village headman is protected by Section 28 
of the Village Act to thi^ extent that he cannot he 
prosecuted for an act or omissim punis able 
UUder Section tO of the Act or for an abuse t f hi-) 
power similarly puni«h.i^Ie. even though such ac' 
or nmissiopor such ahuserf rower is runishat le 
under the Indian Penal Code or some o»t"er law. 
unless the prosiocirion is instituted by order f o» 
under authority from, the Deputy Comn issimer. 
The village Headmat' has ho power tn cause hur* 
to or insult another person and there an nears 
to he no reason whv a Magi'- trate should not 
enquire in^o the charges h’^ought agon^^t the 
headman u"der ^ectio*'S 323 and 504 of the 
Indian Penal Code 1 R K R. 336 followed. 

Nga Tun Lin u. Emperor. (1923) Bang. 27 

CALCUTTA HIGH COUBT BULBS. OBISINAL 
S|UB. Ch XXVI, B 77— Attachment hefo^e judij 
ment Compromise of clann — Sheriff's m -uncage 
if pTvahle. See (1922) Dig. Col. 130 Pickforp 
V. jANKt Nath Roy. 70 I C, 488 (2'. 

— Ch 86, Er 6 9, 32 and 72— Solicitor— 
Piiyni'tjt (ff coun<;e}' s fee^— Taxed costs not i^ro 
viiling for fe^'$ — of sohoitor to retain 

ciienf's mon^vs. 

A solimtor is en‘itle1 to retam the monevs n* 
his client o dv the ex‘ent ’o which he i« ent tied 
to claim Afia'nst ‘he client *« accordance wit^ 
the rules of the H»gh Court. The solicitor has 
no right at all in law to retain any of those sun s 
aPer the Taxing Master has disallowed them 
. without having made a successful application ro 
the court either to review or on a reference or 
Otherwise, to inc’‘ease those sums. (Png^ /) 
Jadab Chandra Mttter t?. Romesh Chawra 
Bose 27 G W. N. 637 * 1923 Cal 603 

G|i,36, B. 82— Payment of counsel's fees 

as b'^'tweeti attorney and client — No reference 
by Taxing OHtcer-.^ Jurisdiction of Judee to hear 
and determine. See (i922| Dig. Cot. 130. 
Sailendra Mohan Butt v. Pharani Mohan 
RpY. ^ I, 0. 823. 


CALCUTTA BENT ACT. S. 2. 

CALCUTTA IKPEOVEMENT ACT (V OF 1911), 2. 

54 Cl. 1 — Improi'cntent Scheme — Land required 
for purpose of effecting tinprovements — Recoup- 
I meni— Land vested in Calcutta Corporation — 
Procediiic, 

Lands situa’ed in the Calcutta Mmi'cipality 
and vested in the Corporanon of Calcutta were 
included m an improvement scheme bv the Board 
of Trustees for the purpose of recoupment On a 
question ar5«-ing as fo the powers ot the Board, 
he^d that the Beard was not entitled acquire 
or deal 'w<ith the lands under S 54 Cl 1 of the 
het * Sanderson f C J and Richardson^ J) Cor- 
poration OF Calcutta v The Calcutta Im- 
provement Trust. 50 Cal. 531 : 75 I. C 840. 

CALCUTTA MUNICIPAL ACT, Ss. 14 and 550— 
Acquisition of land bv municipality — Relief of 
conge-tion— Prf>vi«fion for pilgrims of municipal 
council See (1922) Dig CoLt IBl. Amulya 
Chandra Banerjea v. The Corporation of 
Calcutta. 21 A. L J 27 : 87 C. L. J. 67 (P. C.) 

Sa. 408, 409 and 622 — Mu mripal t eam si- 

Hon — Rfon compliance by owner— Ore u pier of a. 
^Oftian of the properly rendering compliance im- 
possible — Action under S. 409. 

It is unreasonable to construe S 622 Cl. 3 of the 
CalcubaMuniciral Act as meanmg an owner, 
who has not complied with a requis’t’on fot effect- 
ing improvements to anv ext'en\ is discharged 
t'om liabilitv, meiely, because the occup er of a 
portion the land has rendered compliance im-* 
or^cticable only in part. Whe'C ’hough some of 
the tenants refused to afford faciVt*es to the 
owner and thus rendered it impracticable for him 
'O carry out com’^letelv all the improvemei ts re- 
quired by the Coi'poration. still the owner could 
have carried out some at leas» of the miprove- 
ment. the owner is discharged from liability only 
to the extent that conmliance is rendered impossi- 
ble by the co diut of occupier. E^en though 
he general l ommittee ot thp Corporation decides 
to take recourse to 4^9 of the Calcutta 
Municipd Acts the owner is not fo»thwith 
ab'-oh ei fro n the liabih* y he has already in- 
curred by reason of bis fa’ lime to complv with ihe 
'•equisitlon under S, 401 If the requisite im- 
provements are ca •'Tied out by the genera! com- 
m{(tee under S 409, the default on the pqrf of the 
owner vanishes bu’ tin the work is comnleted the 
de ault remains and with it the habih'ty for nro- 
'Cent oo. iMookrrjee and Rankin, JJ.\ roRpot"A- 
TioN Of Caicutta v Bejoy Kumar Adt>y 

£0 Cal 813 38 C L. J. 380 : 27 C. W N. 787. 
CALCUTTA POLICE ACT, S 54 A- Essentials for 
conviction. See il922i PiG. Cot. 132 Rashk 
Lal Das v. Emperor. 71 I. C 503 (l* : 

24 Cr, L. J131 (1), 

S 62 A — Carrving Kir pan more than 

nine inches long— Offence. 

Under S 62 A of the C*ilcut‘a Police Act. it is 
an offence to carry iw Calcutta a Kirpan more 
than 9 inches long. (C C. Chose and Cuming, JJ ) 
KfipiiL Singh v. Emperor. 60 Cd 913 

CALCUTTA BENT ACT (III of 19201, S. 2 CL 
—Premises, meaning of— Part of a hut. 

An anpBcation to the Rent Controller for fixing 

standard rent in respect of two rooms, portions 
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CAIiCtllTA BENT ACT, S, S. 

of huts standiug on bastee land belongii^g to the 
superior hindlo d, was rejected on the j^rounu 
that ihe rooms ionmng poiuoiib oi did u» t 
fah within me deh.atinii of Premises ** w thin 
S. 2 C, (e) oi the Calcu ta Kent Ac.. Held o\ the 
H gh Court ih^t the dcci*>i m of the Kent Con 
trodei was correct {IVo idroffe and Gho<iet JJ) 
Ram Golam Kalwar v. GoMri Shaw. 69 I.C. t»76 

Ss. 2 if) til) and Ih— Portion of pftmtses 

— iiuhleittng — tui,t icttiHg — Standard ruiit how 
calc ida led. 

Tne ubjeci oi mcludiug in the definition o 
*• landlord”, a tenant dtid m the defi-iiiu n of a 
** lenani” asuD tenant is to extend he b nefit u. 
the Kent Act lo suo-tenmts. Standard means a 
rule or model and can unlv be one. The whwde 
object of me Act is to prevem tenants being made I 
to pav len s which ihe legislature considers i 
excessive or unreasonable, biaudard rent mean i 
the rent ot w nch tne premises were ongmalh 
let. CoasequeiJily li a teuas t sub-lets a ^ort’Ou 
of tne prernisesj the sta. daid tent o^ tne 

portion so "ub-le is to be dctennined according 
to S. 15 i3) ot ihe Act and not under 2 
(t) ill) of the Calcutta Kent Act. Under S. 15 (3/ 
the part sub-let is taten to have been first ki 
when the eiiore premises wese kt out to the 
tenant. {Chattetjee and Cunnng, JJ.) Kobwko 
V. Elus S. M Jacob. 27 C. W N. i}62 : 

1923 Cal. 553. 

-- — — Ss. 4 and 11 — Monthly tenant undm 
owner of previisesStatuiory tenant — Standard 
rent — Agreement to pay increased tent to owmr^ 
^Leasefor two year Illegality of object-^Con^ 
tract Act S. 23, 

the defendant, a tenant, of a fiat at a rent of 
rupees 65 a month, under the owner ot the pre- 
mises, was bolding as a monthly tenant. Th‘^ 
position of the detendant while the Calcutta Rent 
Act was in lorce, was that he was the stamtory 
tenant of the fiat liable to pay the standard rent 
defined in S. 2 cl, (f). The owner on 11—6 — 1020 
wrote to the defendant lefusingthe defendanfs 
tender of rent at the old rate and suggesting tiiat 
the defendant should m ‘Vethe Rent Contruller lo 
fix the standard rent. In August the owner gave 
the defendant notice to quit by the end of Septem- 
ber on the ground suggested by S* 11 Cl. 
5 ue,^ lor arrears ot rent. The defendant 
replied that he had deposited the rent wihthe 
Comroller, On 26-1 T92U the owner granted to 
the plaintiff a lease of the flat ior a term of 2 
yeats at a monthly rent ot rupees lOD lor the first 
year and rupees llO for the second year. The 
owner gave the defendant notice ofi tne lease, 
requested him to attorn to the plaintiff as land- 
lord till the end of October, and thereafter, in 
pursuance of a notice to quit already ser ved upon 
him, to give vacant possession to the plaintiff. The 
detendant replied claiming the protection ot the 
Rent ACt ^nd refusing to vacate. Subsequently 
however, he atiorned to the plaintiff to the extent 
of depositing with the Controller lent at the old 
rate for payment to tlie plaintiff and ot applying 
to the Controlkr to fix the standard rent as bet- 
ween the plaintiff a»d himself. The application 
was made in March 1921, and by an order, dated 
30-5— 1921. the Conti oiler fixed the standard rent 
at rupees 85. After the ord^ on the 3i&t 


CALCUTTA BENT ACT. S. 13. 

the pla n ifi’s solicitors wrote to ihe defendant 
iiiviiJg hnn a fresh notice t quit bv ihe er.d of 
June 19ii U was a-serted iha the pi .in iff 
.eq.ii ed tr.e prenu^vs tor ms own t c u atioiu 
This not cewas also ineffectu.i and n luly 192i, 
the plainiiii hied hi-* sui clamujig vacant p >^ses» 
sioii ot he and mesne piorts at ih« 'ateuf 
rupees 100 per mensem, HtUi that the object ' f 
t»»e lease by the « wt er m our of th^- piaintiff 
wasckarlst* avoid the prnvisions of t le Rent 
Act and mget a higher rein t an vva» rjlowed by 
the Act and ma tne arfreen ent o* kase was void 
as being Opposed lo pebiic t oliCv and the 
nrovisio.is of the Rent Ac. ibanderson, C, J, 
and Rt htirdi^on^ J ) <alEH ABi^aHAM n. 
Manekji CowAbji. 75 1. C 521 : sO 0. 491. 

S 4 (3) dv)— Lease or 3 ^ears — Option 

10 renew for 1 ke per.od — Ii the lease one fur five 
vears and up wards See (1922) l>ic» CuL, 132# 
Basanfa Charan Sinha V Rajam Mohan 
Chatterju 49 Cal 928. 

S. 8— Procedure Set (1923) Dig. Col* 

132. Cohan v. Dias. 79 I. 0. 6ol. 

^ 10— Proviso —Buna fide requirements 

(if landlords— Standarujsatiun of rent — Refusal to 
accept!— Deposit o. reni with Conti oiler. See 
(1922) Dig. Col. 132 Kekh4B Chanp Doogar u, 
D’CROZ. 68 I C 963: • 1923 Cal. 223, 

S. 11— Monthly tenant — hixity of tenure 

—Decree for possession SU (1922) Dig. Col. 133 
Cohen v, Hottingeh. 69 1. C. 988. 

li [6)— E/eciment suit — Benefit of Act 

when claimable— Failure to pay in time-- Effect 
— Agreement to extend time. 

When m a sun in ejectment, the benefit, of the 
Rent Act is claimed, the defendant must show 
that he was paid arrears within 8 months of the 
Rent Act comii g into force, and subsequently 
paid bis rent regulaily witnm tie time fixed in 
the contract with h’S landlord, or in tne absendC 
of any such contr-ct, by ihe 15th day of the 
loliowing momh, or in the event of the landlord 
re using to accept rent, by dcpusnii.g u with the 
Kent Controlkr within afoxtiugbt of its becoming 
due. 

Where there is an agreement to extend time 
for payment before t.ie lent actually becomes due 
under the lea •'C, then the time within which rent 
has to be paid under S. 11 (5) may be the extend 
ed date, but where default has alieady taken place 
sub'-equent acceptance ot rent by the landlord 
does not take the matter out oi S. 11 (5). {Buch^ 
land, J,) JETHA Bhulchanp % Grace. 

701. C.494(2): 1928 Cal, 227. 

S. lb— Application for standardisation 

of rent— Refusal— Interference— Government of 
India Act S. 107. 

The Rent Controller is a Court subordinate to 
the High Court which can revise . orders under S, 
15 of the Calcutta RentAct in virtue of its powers 
of superintendence under S 107 ot the Govern* 
ment oi India Act, Under S, 15 of ihe Rent Act 
t i'« obligatory on the Kent Conti oiler to grant a 
cert'ficate certifying the standard rent. Where 
t^e rooms Jet are certain, easily ascertainable 
and subject to no doubt, i he order ot the Kent 
Coniioller relenting an application lor fixing a 
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CAIiCUITA KENT ACT. S. 18. 

standard rent s hablo to be set aside {Ranktn, 
/,) Allen B.^us & Co. i\ do ^ Co. 

49 CaC 931 ; 70 1, C 371 : 1923 Cal. 169, 

■ -S. lB~~-ObjecUoH before Conis oiler that 

subject matter not “ premises'^ — Hcvision by 
Imp ovcmcnt Tnbiinat — tompeiency. 

In a rent standardising case the landlord ob- 
jected to ttie C jiitroiier's jurisdiction on the 
ground that ihe subject matter ol the proceedings 
couid not come under the term premises— Oa the 
objection being ovtr-ruied, he applied lo the 
President ol tee IinprQ\emeut Tribunal tor rev is 
ing the order— the landlord was entitled 
to a decision on the question, and the fact thit 
he objected to t ic jurisdiction oi the Heut coii' 
troller did not disentitle aim to his remedy under 
S. in ot me Rent Act. {Ghose and Panton^ SJ,) 
DaMAXIA BaOTHEKS & Co. %\ J\STON & Co. 

27 C. W N, 287 . 73 I. C. 47 - (1923) Cal. 180. 

— S. 18 — Order of Rent ControHor fixing ' 
standard tent — JunsdicUon to revise^-PicstaenPs ^ 
powers. \ 

The Act contemplates fixing of the standard i 
rent by tne Controller even in cases not comiog j 
under S. 15; in other words in ca.es coming' 
under S. 2 jf) (i), Toe order under S. 2 (i) (n) ol 
the Rent Controller is therefore liable to revision 
under S. 18 oi the Act \Chattei jee and Panton, 
i/.) Asutosh Chatterjee V . Upendra Chandra 
AICH. 37 C. I. J. 101 : 72 1. C. 321 : 1923 Cal. 33. 

— « — S. 20 — Summary enquiry — Procedure — 
Criminal Procedure Code, 5s b (2) and 29, 

The President of the Calcutta Imorovement 
Tribunal is competent to bold the summary enqui- 
ry reierred to an S. 20 of the Calcuda Rent Act 
under the provisions of Chapter 22 of the Crimi- 
nal Procedure Code. {Ghose nnd Cuming^ JJ.) 
IsHAN Chandra Sarkar v. Manmatha Nath 
Dutta. 37 C.L.J. 298; 71 1.C. 611: (1928) Cal. 339. 
CMOUTTA SUBAEBAH POLICE ACT (1866), S. 18 
■^Place of public resor t 
A stall on which soda water is sold not for 
COhsumptioh on the premises cannot be held to 
be a place of public resort within the meaning oi ' 
S. 18 {Newbouid and Siihiawardy, JJ.) 
Hemanta Kumar Sen v, Emper »r, ' 

(1923) Cal. 135 (1) I 
— ~{lll of 1888) S. 47- A Police diary— If j 
privileged --Cr, P C. Ss. 162, 172. ‘ 

In areas covered by the Calcutta Suburban 
Police Act, police officer investigating a case ’ 
maintains a diary under S. 47 A ot the Calcutta | 
Subarban Police Act and hence no privilege 
attaches to it. (C C. Ghose ami Cumingf JJ.} i 
SUKESH CHANDRA GHOSE V EMPERoR. ) 

24 Cr. L J. 757 ; 74 I. C. 261, 1 

CATTtE TBESTASS ACT (I of 1871). S. 22— Cam < 
pensatioM'^ Award of. when proper. 

Where no compensation is claimed in the peti- j 
Boa of complaint and no allegation is made as to , 
the loss caused by the seizure ot the cattle, the i 
mhgtstrate is not justified in awarding compen 
saiion under S 22 of the Cattle Trespass Act. ! 
{Ross, J.) Baunath Sahav V, Emperor. J 

1 Bat. L. Bv ICr) 84 : 4 Bat. L T. 231 : i 
m Cr. L. t 311 IM ; m I. C. 71 U) : 1933 B, 392 : 1 

ims) Fst. 06 . ' 


C. P. lAKD EEVENTJE ACT, S. 169. 

— S, 34 — Dfiviug away cattle — Rescue- 

Meaning of. 

Driving cattle by shouts and cries constitutes 
rescuing tnem under S. 21 of the Cattle Tiespass 
Act Inducing an animal to mo\e may even 
amount to us’ng lorce [bpencej , J.) Kammakon- 
DlAH in f e 17 L. W. 546 : 32 M L. T. (H.u) 365 : 

1923 M, W. N. 437 (2) : 72 1. C. 616 : 

24 Or. L J 406 . 1923 Mad. 608. 

CAUSE OF ACTION— Promissory note tnadmis- 
sible—DcertC on the basis of loan. 

Where in an action tor money lent, the pro- 
nole evidencing the loan is inadmissible, other 
evidence can be let in and a decree given. {Dalai, 
A. J C.) Dwakka V. IDU. 

26 0 C. 361 : 74 1. G. 813 : 9 0. & A. L. R. 445. 

Suit on a bond before due date — If lies 

A suit on a bond before the date fixed lor pay- 
mem is not iiiaiutaiiidble {Foster j ) Mt. Bibi Nas 
Ban V Eknam iNa^ain biNOH 4 Bat, L. T. 606 : 

74 1. C. 938. 

C P LAND REVENUE ACT, S. 76— Levy o£ cess 
— Sanctum oi Board Oi Revenue. tl922j Dig. 
Col. 13o Rakhvapal Singh v, Lal Bik Surjo- 
DAY Singh Deo. 69 I. C 672. 

S. 138 — hurrender or transfer^ Ttst of— 

Transfer of pQi>sesuon by tenant — Validity of, ^ 

It u a question ot intention ot tne paitxes in 
each caae to be deduced irom tne tacts tnereui, 
as to whether a given traosacuon is a surrender 
or transfer. A aui render can only be to a iand- 
ioid. ihe iambaidar is not the only person who 
^ can receive a surtendex, Ihe whole proprietory 
I body can receive surrender or conceivably any 
! ut.ier co-sharer not a Uuibardar may by autuo- 
nty, expiess or implied, Ironi the other co- 
sharers* take a surrender tor the common benefit* 

! {Joshi^ H. 5i.) GoPALbA V, Bula. 6 N. L. JI, 78. 

S. l^b—Limiiation for suit foi agncuU 

tural piojits — Mode of computaiion. 

The period allowed tor a suit lOr the profits of 
fhe agricultural year whicn ended on 30th /ipnl 
191? by o* 160 of the C, P. Land Revenue Act, 
iyi7, i& complete only at the end ot 1st May 1920. 
[Hullifaxj A, /, C.) Narayan Patel v, Abdul 
GaNI. 69 I. C 627. 

—8. 160 (2)^Smi filed after < — LimitaiioUi 

The period oi limitation fur a suit filed alter 
the com.ng into force of Act II of 1917 is that 
provided by the Limitatiun Act. [Hailifax, 
A. J. 0} Shankakgik V. Chinnuji. 

6 N. L. a. 1 ; 71 1. C. 140 ; 1023 Nag. 164. 

— S, Igg (1) (a ) — Suit under — Limitation. 
The order ot a Revenue Otficer dechmug to 
make a partition or to proceed therewith uutii the 
question ot partition has been decided does not 
amount to an order to any of the parties to tile a 
civi) suit and does not confer on a civil court 
jufisaiciioa vvbicn it did not pieviuusly possess, 
A civii Court can enquire mtu the question as to 
wnether the Klmdkkast or sir lauds are or are not 
the sole property of a person or whether they 
are juint property though u cannot decide whe- 
ther Iheie should be a paruiion or not ; the 
qij©sti<m ot title may have to be decided 
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purposes than for the purposes of partition. A 
suu for ascertaining what t le tuies ut toe parties 
respectively arc over the lands in the Mana!, is 
not barred by time merely because tne Keveime 
Otficer declined more tuau six years betoie the 
instiiution oi the suit, to proceed with a partition 
until tne question of title had been de<-ided in a 
Civil Court. {Batten, J. C.} Uongak biNGH v, 
ViSHWAXATH SlXGH, 12 N Ii K 11 .* 

71 I. C. 208 : 1223 l^ag. 86. 

— S. 188“* Partition — Appointment of 

Lambardar—U mt of area. 

Where a mahal has been divided the unit for 
the appointment of the lambardai is the patti and i 
not the uiahah j 

S. 188 (2) lA) ot the Land Revenue Act embo- ; 
dies tue case law on the subject as it existed , 
prior to the enactment ot th^t Act In other ^ 
words, ihai clause simply enacts a rule m regard , 
to bui den ol proof it does not clothe ihe lam 
baidar With higner rij>ius than those already 
possessed by him. U siiUply gives ^taiuioiy , 
recogn tion lo uis s'a us as the accrediteO agent . 
of the proprietory body in the aosence ot the , 
evidence in regard to revocation ot his authority i 
generally or with respect to a particulai ; 
transaction. {Hailifa t , A, 7. C } Kamkrishna j 
PURI V, TaNBA. 6 N. L. J, 88 : 71 X. 0. 777 : ! 

19 N. L. £. $9 : 1923 Bag. Ia3, j 

^■—'.-^■‘8. 188 (2) (aj — Consent of one landlord-- 
hffect. 

When the entire Proprietary body is in law the 
landlord, the consent of one does not bind the 
rest, though he may it he has received coiisidera 
tion be oound by his own consent. {Halhfax, A, 
J , C.J Lachmansingh V Balwantsinqh. 

6 N. L.J. 231. 

-(1217), S. 188 (2) W-^Construction, 

Before 1917 the custom of appointing the 
lamoardar as the agent ot the whole of the pro- , 
pnetary body was so general tliat it was held that j 
he must be deemed to nave been so appointed ! 
unless and until the conirary was proved, and | 
the enactment in 188 (ij fa oi the Act II of 1917 j 
can only have been intended to give the legislative ' 
sanction and connrmation to this view, which j 
alter all is only an iiiierence ol lact drawn in ' 
each particular case from Uie known facts of that ' 
case ^id the judge’s knowledge of the common i 
course ot human conduct and public and private • 
business 13 c. P. L. R. 45 : 8 N. L R. 29 Uisc. , 
{Halhfaxt A. /. C,) LACrfMAN u, Thakur ! 
Balwant SixGH. 1223 Nag. 286. j 

S. 188 (2) [h)— Consent of every co-sharer j 

in every case not necessary. i 


A suit within six months of the end of the yep 
by co-sharers against lambardar mentioned in 
S. 188 (2j (c) IS not premature in view ot b. 160, 
{Prideaiix, A. J C ) SARJb Rao v. Harakchand. 

6 N. L J. 234 : 1923 Nag. 28T. 

— -S. 188 (2) {c)— Trading pat Incrshtp— 
Tenants in common of a village-Suit jot profits. 
Where divided members of a Hindu family 
being tenants-in*commoa put theii profits into a 
common cnest and meet expenses from ihe chest 
and this arrangeineot subsequently fell through 
and a lambardar, a member of the family, 
managed the village, Held that a suit lay lor 
village profits against the lambardar wuhout 
bringing a general suit tor accounts. {Batten, 
/. C.) MaKUNDivAM V. SHKIKmsHXA, 

19 N. L. E. 24 : 73 I. C. 142 : 

1923 Nag. 197. 

— — S 212— Ryo/zt'tin lands in possession of 
one heir— Right of other heirs to share therein. 

Wnere Ryotwari helds are in the possession of 
one heir, and the; are entered in his name in the 
Rev papers, the right ol other heirs to a share 
therein is not lost by such entry They can sue 
for a share in the produce or for partition, 8 C. 
P. L R 11 Dist. O. J C) Kahmat Bi 

V. Bhuri Bi. 6 N. I, J. 161 : 73 I. C. 959 ; 

1923 Nag 307* 

—8. 2X2— Ryotwari land-Rights of holder*. 
j S. 212 of the Land Revenue Code makes it 
clear that the right of a Raiyat to bold Ryot wan 
land devolves as if it were land. {Baker, 0 J.C.) 
Rahmat Bi V. Bhuri Bi. 6 N. L J. 161 : 

73 I. 0. 952* 

I — S 2X2— ‘Deputy Commissioner can eject 

bui cannot decide rights. 

The right to exclude a trespasser on communal 
! land permanently is not a matter which the 
Deputy Commissioner can determine under sec- 
tion 219 ; he can only eject him summarily and 
the section itself expressly saves the jurisdiction 
of the Civil Court to decide the question of the 
right of permanent exclusion. {Halltfax. A. J* C.) 
Sakhar^m V. RamchaxdRa. 1923 Nag, 326* 

C P. HUNICIPAL ACT (XVI OP 1903) Ss. 2 (f) and 
— Rent for municipal building tftx tax-^ 
Mode of Recovery of tax. 

The essential quality of a tax and of those 
similar imposts ment oned in B. 2 (f) of the C. P* 
Municipal Act seems to be that the amounts or 
rates of payment are fixed by the levying autho- 
rity without reference to the payer ; in regard to 
some of them there is option of making no pay* 
ment if no benefit is taken but in none oi them has 
the payer any option as to ihe amount to be paid. 
That essential quality is absent m a case where 


Where under the wajib ul arx of the village the , 
Lamoardar was to manage the village with the , 
Consent of the co sharers. | 

Held, that the Lamoardar need not obtain the I 
consent oi every individual co sharer, especially j 
in petty cases such as allowing a cow to graze in ’ 
the village. {Baker, /. C-j Parasram p Kanhaiya. j 

1923 Nag 338 


the amount to be paid was fixed by agreement 
between the two parties, 

A tax lecoverable under S. 46 ot the Act is a 
tax imposed under S. 3S» that is to stay, a tax im- 
posed with the previous sanction of the Local 
Government or m special cases with that of the 
Governor- General m Council as well, ** in the 
manner required by S. 39.” That section re^ 
quires a proposition of the tax at a special meet- 


i.88 (2) (c) and 8. l$(XSmt within six j ing, publication of details of Us incidence, consi- 
monihs$ i deration at another special meeting of any 
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obi^ciions m ida, s^nctlan of the Local Govern* | 
raeiit afier cousiicratiou of those objecbo -s and 
iioiiiioati m io the otticial Gizetie ot the ditc oi 
t je uiipOMtion of the tix Whether, therciore, 
the pavineut to be exacted from .he apphcant vvab . 
a ** maiket due or not. and it certainly uas a ' 
‘ dae ’ or debt for using a market or exposing | 
goods for sale in a dace belong iig to the Muui- * 
cipa! Committee, it was ceitamlv not a * market ' 
due or tax Ot the kind meationed in S 35 of tiie \ 
Municipal Act, as it was never imposed m toe • 
manner pres:ribed by that section It cannOi 
tnere ore be recorded by »he su nmary procedure | 
provided by S. 44 {Halli Fax, 4. J. C ) Yesh 

WANT RAO PaNDE "J. SECRETARY, MUNICIPAL COM- 
MITTEE. 19 N. L. E. 122 : 73 I. G. 52 : 

24 Cr. L. J. 516 : 1923 Nag 264. ! 

$s QQ and 139 — Enaoachment — Convic- , 

tion----lmpOi>ition oj daily tme, ; 

The accused was convicted under S, 139 read ! 
with S, 6d (li ol ihe C P. Municipal Act and sen* j 
tenced to pay a fine of Rs. 5 m adduion lo Ks. 1 j 
per day irom i4th August 1922, onwards, in case 
he did not remove the encroucnment orubtain the 
sanction of the Municipal Comm ttee to ds con- 
linaaiice. Held that the oider imposing a daily fine 
m the future could not stand. No person can be | 
sentenced to punishment for a thmg which he 
has not done but may possibly do in the future or 
even is likely to do ia the luture. {Haliifax. j 

Babu Rao V. Municipal Committee Naopore, i 
72 I. C 78 : 24 Cr. I J. 318. ) 

C.P. TENANCY ACT (XI OF 189$) S. 85—i>urrefi- , 
der by Hindu widow — on reversioners. ! 

A surrender by a Hindu widow’ if not impeach | 
able for fraud or on other like-ground, is binding j 
on the widow’s husband’s reversioners {Pndeaux I 
A. 0. }.) MurUnd zi. Diwakar. 73 I. C. 126. j 

Ss^ 45^ 40 and 49— Sir land — Alicnahon 

of— 'Effect of. [ 

. The sir right is made up ot two partsj one the | 
proprietory, and the other the occupancy and it j 
can accrue sympathetically by union of these two I 
parts ui the same person. But it must be m the 
same person. Where a proprietor alienates h’s 
ownership of land, the air r’ght m the land is a 
Constituent part oi his owership of the sir land. 
(Hallifax, A* J. C.) Sheoram v Tikaram. 

19 N. I. B. 26 : 71 1. C. 129 : 1923 Nag 93 

-S. 46 — Transfer — Gift tn favour of 


daughter 

S. 46 of the Tenancy Act of 1898 does not make 
it obligatory that tne tiansfer should be in favour « 
of the nearest existing heir of the transferor at , 
the time u is made. {Halit fax, A. J, C.) Mt. j 
Krishna Bai v. Deri Singh. 71 h 409 : ! 

1923 Nag. 185. | 

HH affected^ j 

About 1903 the defendmt started to cultivate an 
absolute occupancy holding belonging to another j 
and allov^^ed hmi to cultivate an occupaacy hold- * 
ing of his own in exchange, each finding the land i 
of ihe other more coavemeutly situated than his j 
own. The record remained unchanged and each 
paid re^ for the land he cultivated but in the 
name of the other till in 191743 the Settlement j 


C P, TENANCY ACT, S. 85. 

Officer recorded each of them as the occupancy 
leuan oi the land he was actually cunvaiing 
Held if t‘ie arrangement oi 1903 was an out and 
Out e.\c ige he lost his ngh' to set it as de many 
years before he filed his suit. If it was only an 
arrangement by each tenant lor the cultivation of 
land by the other, which it undoubtedly was, 
he has no right waatever to interfere with it. 
{Halhfax A J.C) Chimna Patil z/, Indraraj 
biNGH. 1923 Nag. 144. 

S. 63 — Remission of rent 

The respondent claimed the right to hold his 
tenancy held free of rent on the ground that m 
18 74 the then landlord agreed to allow tos father 
to hold t le field Iree ol rent and executed an 
agreement to that effect. In the patias ot both 
me settlements i e. 1 897 and 1913 a note was 
made lo the effect that the landlord wou.d pay 
ihe rent. Held that the Settlement Officer in 
I9i8 has not decided as he is supposed to have 
decided, that the terms of the ^ngmal agreement 
would be binding «in the successors of ibe parties, 
and S. 63, of tne Tenancy Act 1898, plainly enacts 
that no agreement for reduction or remission of 
rent can prevail for more than one settlement 15 
C P. L. R. 9 Ret {Baikn, J C.) Mauilal v. 
BindraBan. 1923 Nag. 247. 

C. P. TENANCY ACT, (I of 1920}— E;eotment^ 
iVho is ent tiled to 

Nobody but a landlord can eject a tenant for 
arrears of rent. Any otner person who obtains a 
decree lor arrears of rent cannot execute ihe 
decree by the special process or ejecting him. 
{Halifax, A. J.C) Ganpat Xeli v, Daji. 

1923 Nag. 35. 

— ‘ —^ Malguzari share in village — Tes^ 

tameniary disposition — Sanction of Revenue 
authority. 

Occupancy rights in sir land can be devised by 
will along with the malguzari share to which 
they appeitam w thout the sanction of the 
Revenue Autho i^y, 62 I C 246 reiCrred to. 
[Hallijax, A. J.C.) Gapi v. GoviND4. 

71 1. C, 207 : 1923 Nag. 141. 

Ss. Band lO-- Absolute occupancy holding 

— Transfer under the old kot — Rights of land' 
lord . 

Where there was a transfer of an aii solute 
occupancy holding while the 4ct of 1898 was in 
f irce the rights of he landlord to sue in^eject- 
ment or for pre-emption are not taken away by 
the new C. P. Ten Act. (Pndeaux, A, J, C.) 
VlNAYAK V . Mahebulla KhaN. 1923 Nag. 38. 


Ss. 13 and 105 — Surrender of tenancy — 

Effect on subdenancy — Jurisdiction of Civil 
Court. 

Where a tenant surrenders his holding thd 
sub-tenancy also is determined and a suit tn 
eject the sub*tenant thereafter is one between a 
landlord and a trespasser. 8 N, L R„ 22 dist. 
{Batten, J, C ) Gopala v. Sakharam. 

6 N. E, 1. 224 i 73 I. C. 16 : 1923 Nag. 261. 


-S. 35 { 4 ^]^ Scope , 


An ordinary tenant is deemed lo leave the 
holding uncultiv4ed and the i ent of it unpaid 
aftet a transfer (alter which he leaves the village). 
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even if it is cultivated by the transferee who is 
not a sub-tenant or the malguzar or anybody else 
and the rent is paid in fuU, and there is cleat h 
an implied surrender. (Hallifax, A, J. C,> 
Lakshmi Prasad v. Dadu. 1933 Nag. 4 

S. 45 (5)— Lease in respect of sir for 

5 years — Kenewal -- Sub-tenancy — Effect of 
Act of 1920. bee (1922) Dig, Col. 139 
Seth Lakshmi Chand p. Bajirao, 69 I. C. 870 

S 46 — Partition of holding— Landlord’s 

consent — Etiect of — Surrender. See (1922) Dig, 
Col. 139 Son Singh t\ XHAkURRAM. 

69 I C. 359. 

— S, 46 (3)— Trees in occupancy holding — 

Mortgage. See (1922) Dig, Col. i0T5. Tukaram v 
Narba. 70 I. C. 34. 

S. 49 (D-’Not retrospective. 

The latter portion of sub-S. (1) of S. 49 of the 
C. P. Tenancy Act (I of 1920) cannot possibly 
have a retrospecthe effect. {Batten, J C.i 
Hindu «^tngh v. Mangal. 6 N L. J. 227 : 

19 N. L. K 110 : 72 I. C 438 : 1923 Nag. 227. 

Ss. 50 and 70 — Sale contrary to-~Etghis 

of frans feree — Dispossession — Compensation 
Where a Sale of a holdmg is prohibited under 
S. 71 of the C. P. Tenancy Act, the alienee m 
possession can claim compensation from the 
plaintiffs (seeking to set aside the safe) before 
they are given possession. 6 N. L. R. 12 foil. If 
however the ahenee had not obtained possession 
and he sought to enforce the sale, he could not 
recover the consideration paid 6 A. L. J 55' 
Ref. {Pndeaux, A, 7. C) Dhondiba v. 
Pandurang. 1923 Nag. Ill 

S 97 ’■^Trees — / f can be at tac hed. 

The prohihit'on of the attachment of bees anart 
from the land on which they stand under S 97 
C. P. Tenancy Act his no apolicat on where ti^e 
trees and the land bel mg to different persons 
{Baker, O.J C,\ Gulsher Khan R^mswa 
RUP. 19 N. L E. 150. 

100 and 105 — Village service tenant 

— Suit for possession — Jurisdiction of Civil Court 
A suit for pjsiesnon of his hnldiig bv a 
village service tenant asserting ihat he had been 
eiecied bv »he landlord on 5-1 — 1930 is noi 
miintaiiable in the Civil Court by reason ^ f 
100 and IDS of the C P Tenancy Act. iHallifax, 
A. J, C.) Balaram V. Atmaram 711 C. 48 : 

1923 Nag, 51, 

CHARITABLE ENDOWMENTS ACT. S. 14- 

CUarity-^ Managing Committee — Ct^im against — 
Suit against treasurer or ex officio secreiaiy. 

The property of a hospitaf was vested >n the 
Treasurer of Charitable Endowments under 4 
of the Charitable Endowments Act. The ad- 
min'stration of the trust property vested in the 
hands of aCorami’tee. In a suit agiinst the Ex- 
officio Secretary for a cla*in aeainst the Com- 
mittee. Held, that the suit could not be filed 
agamst the Secretary alone as representing the 
Commit ee {Daniels, 7 C.) Ajodhia Nath v. 
The City Magistrate of Lucenow. 

26 0. C. 833. 


CHOTA NAGBDETIKAHCY ACT, S. 46. 

charitable and RELIGIOtrs TRUSTS ACT (14 
of 1920) S. 10 and IX — Object of— Deposit of seen- 
ritv— Order fot deposit of specific sum ofmouey. 

Under S 10 of Act 14 of 1920 the defendant has 
the option either to deposit money or to furnish 
security. The Court can order Ivm to do one of 
these two things but cannot specify which he is to 
do. The security furnished under S, 10 of Act XIV 
of 1920. however relates to the expenditure actual- 
ly incurred or likely to be incurred by the plain- 
tiff which is quite a different matter from the costs 
of the suit. The Court cannot d’rect payment of 
this expenditure otherwise than in accordance 
with that section, and when security has been 
furnished the court is incompetent to order exe- 
cution against the surety. {Brasher, J ) Mahant 
Kirpal Singh v Narinjan Singh. 69 1. C. 658. 

OHAUKIDARI CHAKRAN LAl^JXS— Resumption 
— Effect an paint rights , See Lim. Act, Art. 144: 

1923 Cal. 734. 

CHOTA NAGPUR ENCUMBERED ESTATES ACT 
<VI of 1876' Ss. 2, 3 and 21— Declaration— Effect 
of— Pending suit 

S. 21 B of the Chnta Nagpur Encumbered 
Estates Act cannot restrict the prov isions of S. 3. 
ft refers to suits other than proceedings in regard 
to the debts or liabilities referred to S. 2 A. 
^Coutts and Maepherson, JJ) BaNSIDHAR Dhar 
V, Tikait Harnarayan singh. 1923 P. 85. 

CHOTA NAGPUR TENANCY ACT (VI OP 1907) 
S. 5— Construction of lease — Tenure holder— 
Execution Sale—Paffah—Raiyat 

Where a pattah grams something more than 
the mere right to cultivate, in fact, where it grants 
all the rights «ave and except the right to receive 
the rent payable to the superior landlord, the 
grantee comes w thin the definition of tenure 
holder under S. 5 of the Chota Naepur Ten. Act, 
Therefore there is no bar to the sale of his 
in * ere st in execution of a decree {Mulhek and 
Jwala Prasad, U) Baikuntha GoraiN v, 
GaNga Prasad Trivedi. 70 1. C. 976, 

S.14 — Grant — Resumption — Sub-tenures 

— Effect on. 

Where a iagir is resumed in Chota Nagpur all 
the 8ub-tenu’'es created bv the previous jagirdar 
are annulled and became void. 27 C. 156 foil. 
But land whereon a mine has been sunk is ex- 
pressly exempted from annulment. A tenure 
holder cannot create a sub-tenure to exceed in 
duration the subsidence of his nwu tenure. The 
delivery of S'Mnbnhcai possesdon in respect of a 
large narganah consisting of several villages of a 
large area oihakasht znd zeraii^ands, has the 
same binding force against the judgment-debtors 
and h s representatives (r. e.J the under tenure 
holders whose encumbrances stand annulled 
under B 14 nf the Act {Adami, 7} Maharaia 
Fratap Udai Nath Sahi Dfo v, Bhaiain ^un- 
DERBaNs KoeR. 71 1, C. 999 : 24 Cr L. J. 279 : 

1923 P. 76. 

— — Ss. 46 and APt—AppHcahiUty of — Mori^ 
gage before the extension of the Act to Manbhum 

A mortgage bond of 4-10-09 executed in the 
District of Manbhum does not attract the provi- 
sions of Ss. 46 and 47 of the Chota-Nagpur 
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CHOTA NA6PTIB TEHAHCY ACT. S. 48. 

Tenancy Act inasmucti as the Act had been 
extended to the District of Manb-mi in Decc...ber 
lOOd, The mere fact that an instalment of the 
mortstage money is payable altei 1920 in pursu- 
ance of'a coraprom’se decree entered into after 
1920 does not attract the provsions of bs. 4b and 
47 of the Act. {Mulluk and Kiilvant Sahay, JJ-j 
ISHAS Ch.\ndra Kcndu V . NilhataK. 

4 Pat. L. T 811 : 1 Pat L. K. 217 ; 
119231 Pat. 184 ; 8 Tat. 538 : 

-S. i^—Zurpashgi lease -Surrender io 


CHOTA NAGPUR TENANCY ACT, S. 813, 

! Ss. 87 and 284 {%\—Se:Qnd appeal— Veoi^ 

\ $ion of Jtidtciid Commissioner — DectsiQn under 
j S 87 whether a decree 

‘ Under S. 224 (2) there is no second appeal ^to 
the High Court from the decision of the Judicial 
CotHmissi''ner passed in an appeal from a deci- 
sion under S 87 of the Chota Nagpur Tenancy 
Act. A decision under S, 87 is not a decree and 
no appeal lies to the High Court under the C. P. 
Code 5 P L. ]. 697 ; 16 C. W. N 295 foil 40 I. 
C. 891 no' foil. {Das and Ross^ JJ-) FoUJDAR 
SahP V. XEM4 Bhqgta, 1823 P. 185. 


landlord— VaUdify-B, T. Act S. 86 (^t) 

The provisions contained in S. 72 of the Chota 
Nagpur Tenancy Act are simdar to those con- 
tained in S. 86 of the Bengal Tenancy Act with 

th>s difference that the provisiors contained in 

clause (6) of the Bengal Tenancy Act do not find 
place in S. 72 of the Chota Nagpur Tenancy Act 
A mortgage, as dis»inguished from a sale, is 
an incumbrance, and where the mortgage as in 
the present case was secured by a registered 
instrument, if the Bengal Tenancy Act aophed a 
surrender would have been invalid, unless it was 
made with the consent of the landlord and the 
mo'-tgagee. That clause has been omitted from 
the Ckota Nagpur Tenancy Act and the reason 
probably is that the legislature did not consider 
it desirable in the peculiar circumstances of the 
tenancy of the Chota Nagpur to 
right of transfer in the tenants wrh respect to 
th^r holdings. This intention is also to be 
gathered from the restnct’ons imposed upon the 
tenants under Chapter VIII of the Chota Nagpur 
Tenancy Act. namely, S. 46 A ratyat is not 
permitted to transfer his holding or a portion 
thereof by a mortgage or lease for » 
period than five years t'i sell or make a 8Jft of h s 
holding bv any contract or agreement. Be that 
as it may- the absence of a provision smiilar to 

clause (61 of S 86 of the Bengal Te* ancv Act 
from S. 72 of the Ch-ta Nagpur T^c^a^c^ 
leaves no pojver of surrender conferred bv tne 
section unham neied bvthe existence of any in- 
cumbranoe over the property It, therefore, logi- 
cally follows that in spite of a prior sale or mort 
ga<*e bv a ratyat he is free to exercise hys right of 
Wrender of the holding in favour of the land 
lord for under clause (21 of S 46 no transfer by 
a rai’vat of his right in his holding or any por 
tioii thereof is binding on the landlord unless it 
is made with hh consent in writmg. A fraudu- 
lent surrender confers no right on the landlord 
Uwata Prasad and Ross, JJ-) Ram Oraox p, 
OOMAN Kalal. 2 Pat. 898 : 4 Pat. L. T 562 * 

.S. BZ— Record of rights— Presttmpiion 

af correctness — Rebuttal — Proceedings leading 
to final record— AdmtssibilHy. 

The presumption of correctness about the entries 
in a Record of Rights arises only with the finally 
published record of rights, but to rebut the^ pre- 
sumption the proceedings which resulted la the 
final record such as a draft record on what took 
pl^e at the attestation stage are admissible in 
evidence. {Mdkr, C. J. and Kulwani Saha^^ J/ 1 
Qmm Ray p. Bhaowati Csarah Goswami. 

2 Pftt. 8^4. 


5 

! Ss 87 and 2bB— Decree of Revenue Court 

1 —Finality ofi 

i Though S. 258 of the Chota Nagpur Tenancy Act 
! has the obiect of securing to some extent fina* 

1 Hty for any order or decree of any Deputy Com* 

' miss'oner or Revenue Officer in any su’t or 
proceeding under, tnicr alia, S. 87. the section 
does not say. as it might have done that no 
Court shall try any issue already decided by such 
a decree so as to bar a defendant in a suit 
brought against him from raiding the issue. 
(Mdler, C. J.andjwata Prasad, J ) MAHAR^JA 
pRATAP Udainath Sahi Deo V, Ganesh Narain 
Sahai. ^ 

S. IZB—Suit io eject non-occupancy 

Rights holding over— Civil Courts— Jurisdiciion. 

Under S. 180 the C^h Nasf, Ten, Act a suit 
to eject non occuranev rights holding over after 
the exfirv of a lease is not cognisable by^ any 
Civit Court but only by the Deputy Commissioner 
aUll€r,C,J, and Foster, J) Mt. Jageshwar 
Koer p. Tilakdhari Singh. 2 Pat. 746. 

S 177 — Applicability— Suit for rent— 

Plea of ravment to third party, tee (1922) Dig. 
Col 144. Balki Lal %k Surendra Nath Roy. 

69 1* 6. 858. 


I S. 177— Sf/j7 for rent— Plea of payment 

, to third person — Effect of 

I A neht to receive rent can only be claimed by 
^ or on behalf of the person ent'tled to receive it 
and not by a person who under an obligation to 
pay it, Where therefore in a rent suit, the ten- 
ant pleads pavment to a third person, and such 
third person does not intervene S. 177 of the 
Chota Nagpur Tenancy Act, does not operate. 57 
I C 28, foil. {Coutfs and Ross, JJ) GhURA 
MaJHI V, PROBODH CBANDRA MOZUMDAR. 

1923 P. 55. 

-S. *213 — Execution of rent decree— Ex- 


emption of portion of property from liability to 
sale— Legality of- Right to set aside sale* 

Where in execution of a decree for arrears of rent 
the holding of a tenant is put for sale, the Court 
has no power to order that a portion of the 
propertv shall be exempt from sale, Where there- 
fore such an order was made and in pursuance of 
it a sale is held and the property is purchased by 
the decree-holder it is open to the judgment 
debtor to bring a suit for setting aside the sale 
and his remedy is not confined to an application 
under S. 213 of the Chota Nagpur Tenancy Act, 
iCouiis andDasJj,) Kumar Ramyai> Singh » 
Chhbpu Bahhi. 1 Pat. 759 : 4 

71,1. 0. 345. 1923 P. 64. 
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■„ Ss. 813, 265 and 280— Rent sale — AppH* 

cation to set aside— Right to aoply— Death of 
party — Application for substitution — LimitaHon. 
See (1922) Dig Col. 14^ LalNilmoxy Nath Sah- 
Deo V. Maharaj Protap Udai Nath S\hi Di o. 

1 Pat, I. E. 55 . 4 Pat. I. T. 367 : 1923 P 29. 

— S, 270— 5?cu^5 of-— Powers of Commis- 

Stoner over subordinate officers, 

S 270 provides for giving certain powers of 
conttvol both to the Commissioper and to the 
Deputy Co'nmi'^'io'ier over ac^a performed by 
subordinates whilst exerc*sing the powers of the«r 
superiors. 

Tf it can be shown that the Deputy Collector 
whilst exercisinj^ the powers defecated to hi-n of 
the Deputy Commi^^sioner ha«? faded to exercise a 
junsdiciion wh ch he mit^ht have exerc’sed 
or ha« usurped a imisdicdon which it v'as 
not within h‘s cpmpe^encv to exercise then the 
Deputy Commissioner would have power to o»dcr 
him either to exercise that jurisdiction or to 
retrain from exercising it as the case mav be 
The same of course would apr ly in the case of 
the Commissioner and the Board dealing woh 
acts performed by the Deputy Commisisionet 
{Dawson- Miller^ C- /. Dns, /) Tikait 

OA24BSH Narayan Sahi V, Chandu Mistrt 

1923 P. 83 

C. P. CODE (V of 1908) Ss. 8 f8) and 47— Mortgage 
decree— Execution — Payment of Court fees— 
Appeal d lies. S<5f 11922) Dig Col. 146, Ram 
Bujhavan Prasad Singh v Natho Ram. 

70 I. C. 483, 

S 2f Order of dismissal for default 

An order of dismissal of an anneal for delault 
does not amount fo a decree, (Das and Kutwavt 
Sakay.JI.) Surajdeo Na IK Singh Part^p 
Hal 4 Pat. L. T 405 • 2 Pat, 739 : 

(1923) Pat. 813: 75 I. C. 284 i 1923 P 614. 

•%, 2 12)— Order de 'tailing that a party 

ts not liable for mesne profits. 

An order of court finally deciding that a parti- 
cular defend mt was nut liable fir mesne promts 
is a decree and is appealable. 35 A. 1^9 ; 20 C. 
L. I 476, 4H0 Ref. {Newbonld, J.) Naimuddin 
SARKAR t?. IMANI MONDAL. 

1923 Cal. 308. I 

S. 2f2) and 0.1 E 10— Order st'ikmg ' 

out names of defts— Not appealable. See {V^22 : 
Dig. CoL. 147 Shanmuga Nauan n. ARnvACH*LAM 
Chettiar. 69 I. C 961 

S. 8 (81— Partnership suit— Order refer- 
ring suit to commissioner for determining shares, 
taking accounts, etc. If appealable See Partner- 
ship. 73 I. C. 903 (2)^ 

— — S. 8 {2)“— Preliminary decree^ — Apheal 

•^Order deciding issue and remanding suit for 
disposal. 

An order deciding one Issue and remanding a 
suit for 4he disposal of another issue amounts 
to a preliminarv decree under the C. P. Code and 
is appealable {Fremanite, S.M,) Jit Ahti^ v, Mmi 
NAir^ i;.B.4A,m4BeT.) 


Decisions. 

C. P. CODE (1908), 8. 8 

t 

I Ss. 2(2) t^nidl—Prebtiiinaty droce— 

1 Ftndtns a<: to 'tiains of ag’iculiurist Appeal 
I Drawing up of decree, 

I A fi’^ding on a prelimmarv tc<5i’e a** to ‘b** status 
i pf a person under the DeVbhan Agfif'idtpri«t*s 
I RePef Act should be resia^d^d a p'elimin-'rv 

I dec’*ee, when <ba^ finclinsj nf onre norf='<!c.ir;iv 
: int nines the resuH that ncc'^a^’ts «b<^ui<i he tnben 
nodf^r the Dekkban Ag» iriibii* PePpf Act. 

; T^e right appeal under 97 of the Civ*l JPrn 
cediue Code onlv ari<;es w^ben a prelimhnTv 
I deci^ee is drawn up. B !«; al-^n. th»"^e pmn’ed ont 
' that i* i*" the dntv of the Cot^rf a’ d not of the 
] parties to «5ee that a deeme actn^Hv drawn no 
I tp the suit, when <5h'^nM properlv be dnr»e. 

! The draw’pg np of a decree, or *he onm<jcinn, 

I do so, rriis* bn taken a<5 corcHi^^he the 
: qne'^jUnn whether the Con’ll ha« in f'»rt ra®«nd or 
^ not passed a prH?rpinarv decree, and t^^at th’« H 
i the onlv proper te<t to npplv in c^^n^sid^ring 
whether the p»'ovi«:ion«? of *>ec ^7 nof^ 

a'^pbeab’e. (Pfatt atrd 7J ' Vaxtana- 

CHARYA RAMXC't^NDRX V GoVIVD Af*POAX’'A- 

CH4RYA 25 Bom, L E 826 * 1924 Bom 33, 

S. 8 f8) — for acroufif^-^Prelinii- 

ttarv decree — If there can be more than one — 
A pprah 

Where in a suit for accounts, the court after 
nas<?ing a preliminarv decree for account'*. rn«s- 
ed a bitther order fixing the mode of tal ing 
accounts and the period for which it ‘ihould be 
done, the latter <s also a prdiminary decree and 
hence an appeal lies therefrom. The lec’slature 
contemplated ordmarily onh* o^e p»*eHminarv de- 
cree in a rase but there is no thing illegal in pass- 
ing more than one in apnropr’ate cases, Case Law 
Reviewed ^^fookerjee and Pan bin. JJ.) Raja 
Pe^ry Mohan MooKFnjrF v M^nohar 
Mookerjee 87 C W. N 989 : 88 P. L J. ; 

74 I. C 873* 

5 . 2 fgi — decree dioldrr —Specific per- 

ormance— Decree for— Right of defendant to 
etrrn fe. 

A derfee for specific perf-rmance is capable of 
b<»in<? executed bv the defendants as wnR bc by 
*he plamtiff If ^h's were not so, it wth foTow 
that if a plnintiff who has obtained a decree for 
epreific perforo'^nre, rehise*; to take the sole- 
deed and rav the coucidera^ion morev, the deft, 
is left xxdth no remedv whotener, while, owing to 
I ihe decree passed ngBirst bini he wo»dd still be 
debarred in anv wav f^om dealing w'th the **1 it 
property. iMacieod,, C, J and Cova^ee. Bai 
K^rimabibi Daudbhai V* ABdur Rahman 
BanU., 1923 Bom 26 

Sf.^ g ( 11 ) Bjjil Question rrjafing to 

evrrufion Legal rcpreteniahve—LialnUiy of-^ 
Power of Court to deride oh jf tit on 
Where on an ap-'lication lo snbst tnte the 
brother of the deceased fudgment debtor a** his 
legal renresemative, he pleads that he is not lia^ 
Me to satisfy the decree as being an undivided 
co*parcener of *he deceased, the objection must 
be decided hv the execiPing Court bef''re an order 
substi'ubrrg him as legal rep'-esen*ative is made. 
If the Court leaves the point whether the brother 
wa$1iable for the decree open and undecided and 
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C. P. CODP (1908), S S 

makes aa order of substitution it would be actinp 
illegally. {Jwala Prasad and Ross, JJ) Patait 
Dinanath Sahi V. Patait Malhiji Baid. 

1923 P- 149 

S 2 (11 ) — Person in possesston of estate 

•—Execution against 

Where a person is in possession of the estate of 
a deceased person after the latter’s death, he is 
the legal representative within S. 2 (11) C. P. 
Code and execution taken against him is qui*^e 
legal. {Ghose, J.) Kusum Bandhu Chakra varthy 
V, Eamoayal Bhattacharjee. 69 I C. 179. 

^S. 2, 11 — Legal re pf eseniative — 

Decree against wrong person— When bindmg 
upon estate. 

The properties in suit belonged absolutely to 
the testatrix who by her wdl dated 23 3*1872, 
appointed her sons J and N as trustees and dir- 
ected them to maintain the relations of the 
testatrix and gave them during their life- 
time the income from the estate after meeting 
all the charges. On the death of J and N their 
sons were to be equally entitled to, and divide the 
properties. They had power to mortgage the 
estate for necessary purposes. J having died 
issueless probate of the will was granted to N who 
in 1889 mortgaged the estate fer necessity N 
died intestate in 1891 and letters of administra- 
tion of the estate were granted to his daughter 
The mortgagee instituted a suit on his mortgage 
and obtained a decree, in 1892 impleading the 
daughter of N as representing the estate. In 
execution of the decree the property was sold 
and purchased fay the defendants. In a suit by the 
daughter’s son of the testatrix, held that J and N 
having taken only a life estate in the properties 
of the testatrix, there was an intestacy on their 
death without male issue Consequently on the 
death of N the plaintiff became the heir to the 
properties and decree passed against the daughter 
of N did not bind the estate in his hands. 
{Teunon and Greaves, JJ ) Gurhdas Kuxdu 
Chowdhurv V , Kamal Kumar Dutt 

37 C. L. J. 90 : 70 I. C. 886 

S. 2, Cl. 12— profits — Measure of* 

la calculating mesne profits the real question 
is what IS the loss sustained by the plaintiff on 
account of the infringement of his right by the 
defendant for which he is to be compensated. In 
other words what is the benefit which the plain- 
t’ff would have den edf from the possession of 
his land during the period of his dispossession b> 
the defendant. 

This b'^nefit may be according to the circum- 
stances either the h tting in value or the cuUiva- 
tio.i profits of the land. If it is a case where 
cultivation profits are to be awarded they have to 
be asoarlai ned according to the definition in the i 
Code The principle upon which the question 
whether lethng value or cultivation profits are to 
be awarded depends is as follows 

The loss of the parly wrongfully kent out of 
possession musi generally be measured by *he 
actual usufrod of the land during that time on 
occupation of the same character as that of the 
wrongfully kept mt of po^sslou at the 


C. T. CODE (1908), S. 11. 

date of his ouster or of the last legal occupant 
jphom the plaintiff claims to succeed to, if the 
plaintiff himself never entered into possession, 
\KotwaU A, /. C.) Chhaganlal 7j. Sardar, 

69 I. C. 660 : 1923 Nag. 64 (1). 

— -Ss. 7» 94. 95— Sma// Cause Court — Arrest 

and attachment before judgment — Immoveable 
property, 

Under S 7 C. P. C , the provisions of ^s. 94 and 
95 are not extended to Small Cause Courts so far as 
thev relate to iniunctions and interlocutory orders. 
But S 04 rro' ides for the passing of orders of 
arrest and attachment before judgment and S. 7 
could not be interpreted as meaning that a Small 
Cause Court could not pass any order of the 
nature described in S. 94 A Small Cause Court 
can pass an order of attachment before judg- 
ment o' immoveable property andean itself dis- 
pose of all claims relating thereto. {Chandra^ 
sekhai a Aivar^C. J. and Ramaswamy Iyengar, 
L) Chinnaxniah Setty v, Kodanparamiah. 

1 Mys. I., J. 58. 

S, d—Suit for partiiton of temple offer¥ 

ing — Maintainability in Civil Court. 

Where the property in suit consists of a share 
in the offering at a certain temple, a suit by the 
plaintiff with regard to the share of the offering 
that she should" be allowed to take a turn at the 
worship in the temple so that her full share in 
the offerings might be secured to her is cogniz- 
able by the Civq Court. {Mears, C. /. and Baner- 
jee, J ) KUNJ Behai^i Lal v. Mt Naraint 

45 A. 437 ; 71 1. C. 1026 * 1928 A 425. 

S 10 — Stay of ‘?u’t — Common issues — 

^ame parties. (1922i Dig Col 149 Kota 
Sreeramulu V , Kota Sreeramulu. 70 I. C. 682. 

S, 10 — Stay of suits — Connected suits — 

Appeal, 

S. 10 of the C P. Code does not apply unless 
the previous suit »s before a Court which is com- 
petent to grant the rehef claimed in the subsequent 
<uit. A landlord instituted two suits for cesses 
asainst the tenants and obtained a decree wh^ch 
was appealed agamst by the tenants. Pending the 
appeal thelabdlord brought a suit for rent against 
the tenants for a subsequent period and the ten- 
ants applied for stay of the suit pending the 
decision of the rppeal. Held that this was not a 
case to which S 10 of the C. P. Code applied. 
{Rankin, J.) Chowphury Tamint Nath Mulitck 
V. Midnapore ZtfMiNDARi Co. 27 C W, N 772 : 

76 I. C. 231 : 1923 Cal. 716. 

Adverse finding— Decree in favour 

of parh— Effect. 

Where a decree is one of dismissal in favour of 
the defendant, but there is an adverse finding 
against him on one point, he carnot appeal and 
there is no question of res judicata. Cases 
! where a decree is based on two grounds either of 
which is sufficient to support the decree stand on 
a different footing. {Chatterjea and Pearson, JJ,) 
Pajexdra Kishofe Choudhury V. K0vtuu Ban 
MaHata. * 1923 Cll. 297^ 

— — — S, tX-^ Apphcabtltty^-ExtcuUpn proved* 
ings. 
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C, K CODE (1908), S. 11. 

The pnnC'pie underlying S. 11 C. P. Code 
applies to execution proceedings as much as to 
smt. {Das and Kulwant ^abay^ JJ) R\m Lal 
Mullick V. JJEODHARi Lhh. 2 Pat. 771 : 

74 I C. 781 : 5 Pat, I T 7, 

S 11--- Applicability — Persons who hold 

itndet a yarty to smt-^Transactton pi tot to iiut 

S. 11 C P C- does not apply to persons who 
hold under a party to a suit in virtue oi a traus* 
action made prior to the decision of that suit 
{Pipon J, C ) Ghulam Haidah v Manager, Com- 
mittee Samadh Babk Phula Singh. 73 I, C. 711. 
S. 11 — Between the same parties. 

So far as plaintiffs were concerned it was held 
in a previous suit tnat they had agreed to the 
ailenanon whicn had been for their beneht and 
could not question It, that they could under no, 
circumstances inhenti any of the estate left b> | 
the widow and that should they survive her 
anotner reversioner would be entiiled to take that 
portion that had been alienated and that portion 
which had i.oi been sold. Plaintiff brought a 
subsequent suit to the effect that this sale should 
not aflect his reversionary rights. This w^as 
dismissed in 1913 Plaintihs with his two 
younger brothers again brought a suit for a por- 
tion of the land which was not alienated after the 
death of the widow ; held the question is clearl> 
res judicata as between them and the widow and 
her successors, {Martineau and Harnson^ JJ). 
Maula Baksh V Mt. jiwi. 1923 Lah. 5S6* 

S ll’-^Compctent Court, 

Under ordinary cncumstauces, the decision of 
an Assistant Collector of ihe Second Class m the 
United Provinces would not be tes judtcaia m a 
suit triable only by an Assistant Collector, First 
Class [Daniels ^ J.) Amin ud-din v, Abdul 
Shakook. 73 I. C. 469 : 1923 A. 556. 

---S. 11 — Competent Court — Administration 

proceedings, ^ee (i922j Dig. Col 149. Copal 
Lil Sett v. Purna Chandra Basak. 

27 C. W. N. 174 : 37 C. I. J. 469. 

S. ll~-*Competent Court — CipU and 

Revenue Com t's, 

if alter a decision of a suit by a Revenue Court 
the losing party comes to the Civil Court for tne 
same relief wmch would have the eftect of set- 
ting aside the decree of the Revenue Court the 
Civil suit wuuld not be manuainabie and would 
stand barred by the principles of res judicata, 
(20 AX.J. 606 : 18 A.LJ. 10:i0 ; 17 A.L.J, 60 : 16 
A* L. ], 933 Ref), Raftque, J.) Mx. Chitto v, 
GanGA Sahai, 1933 A. 627* 

S, IX — Competent Court — Civil and 

Revenue Court — Ejectment — Sub-tenancy — 
Decision of Revenue Com^^Res judnata. Sec 
(192.i) Dig. Col. ItO. Ram Das v, Dobki Koerj. 

44 A. 7M 

11— Competent Court— Decision of 

Revenue Court in comumiation proceed ngs that 
particular lands form part of estate— How far 
binding on Civil CouttSk See (1921) Dig. Col 
136. Rxmadina Das GosAyiJi v, Boishamo 
J4VNDALO, 60 I* C, 038. 


G. P. CODE (1908). S. 11. 

S. 11.-^ Competent Courts Decision of 

Revenue Couit — Existence of rtlalionship be- 
tween landlord and tenant 

The present su t was brought by the plaintiffs 
to eject tne defendant fiom the holding in suit, 
ihe plainutfs’ case being that tc e tenants who 
held tbe laud under them had no trausierable in- 
terest in the same and had abandoned the holding 
alter sclhug it to tne defendant and that the latter, 
ihcretore had acquired under h s purchase no 
right to the holding but was merely a trespasser. 
The defence was mat the defendant was a tenant 
and could not be ejected as a trespasser. Another 
thing was the defendant relied upon a decision 
in a proceeding under S. 106 of the B. T. Act in 
uis favour. The defendant was entered in the 
Record of Rights as tenant of the lands after pur- 
chasing the noldiug. Plaintiffs thereupon brought 
a suit under S 106 of the B. T. Act for the 
correction of the entry, on the ground that the 
defendant was not a tenant. The Revenue Officer, 
under S 106, d-icided that the defendant was a 
tenant and that the entry in the. Record of Rights 
was correct Held that the question whether the 
defendant was tenant or not was directly raised 
and decided in the proceedings order S 106 of 
the B. T, Act and that it was res judicata in the 
present case, (Chatierjea and Panton, JJ,] RoY, 
jatindra Nath Choudhury v, Azizxr Rahman 
Shana. 71 1. C. 307. 

S. 11— Competent Com i^Decision of 

Revenue Court — Subject'-mat ter different-^ 
Adjudication on title — Res judicata. 

In a prior suit between the parties as regards a 
particular plot of land the Revenue Court had 
decided against the plaintiff. In a subsequent 
suit m the Civil Court brought by the plaintiff tor 
recovery not only of that plot of land but also of 
other plots to which his title was identical held 
that the decision of the Revenue Court was res 
judicata, {Mears, C, /, and Banerjt^ J.) BaRU 
Mal V, Sunder Lal 

L. R. ^ A. 165 (Rev.) : 72 I. C. 155 I 
21 A. L. J. 330 ; 1924 A. 10. 

— — S. Competent Court — Jurisdiction 

want of, in former case. 

The original moi tgagors from whom plaintiff 
purchased tbe property subject to n3ortgage had 
sued the oiiginal mortgagees for redemption in 
li;96. That case bad been tried by a Munsii. 
second class, who holding that ihe interest was a 
charge on the property decreed redemption on 
payment of Rs. 873. This decree had been 
varied on appeal by the Divisional Court, but the 
Trial Couit»s decree was restored by the Chief 
Court Plaintiff in appeal again &t the decree of 
the Trial Court contended that the decision of the 
former suit by the Munsif who had power up to 
Rs. 500 could not be res judicata or estop him 
irom urging that according to the terms of the 
mortgage deed itself, the interest was not a 
ch'i^rge on ihe property as held by the Trial Cuurt 
Held, the Munsif ot the second class, in the for- 
mei case had no juribGiction in law lo try the 
case* Ttierefore, the former smt does not 
operate as^a bar to the consideration of the ques- 
tion relating to interest. 6 C# U J. 621 ; 14 C L* 

I, 220 and 7 T C 781 Dial, 54 P. R 1912 Fol, 
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C. P. C3DE (1903), S 11. 

[Bf'oadway ai d Abdul Qadit\ //.) Mava Das 
JLNDA Ham. I. c* 874 : 1933 Lah. 141. 

S. XI — Compe e u Court — Meantrig of. 

Se< (1922) Dig. Col 150. Kammu v. Mt. Fathi- 
MAN. 44 A. 712. 

—S 11 — Competent Court — Rent Court — 

QiusitQn of tenancy. 

The decision of a Rent Couit on a question ol 
tenancy in a previous suit fur le.it is iioi res- 
judicata in a tiuboeqaenl suu in the Civl Courts 
for A deciarat oa Oi title. (Lti/dsaj? and Sulatman 
JJt] ToTa V, ]AGGU. 21 A. L. J 476 . 

L. K 4 A. 42d. 

—— — S ll-'Compeieni Court — StnuU Cause 
Couf t— DrCisiOii of hen binding. 

The decision ot a Saiali C4U5>e Court wh’ch is 
not open to appeal is not binding on a supenot 
court trying a subsequent litigation between me 
same parties, {tt emantle, S* M.) Hakki-han 
Bhagat Ram Saran Das. L. E. 4 A. 149 (Eev.j 

— — S. 11— Compromise — Effect of— H<^w 
far dtcit>ton on compromise res juaicaia. 

In a suit to contest a noace cf ejectment the 
planitirf claimed shunkalap rights and subsequent- 
ly tiled an application Skating mat he had given 
up some land and received a perpetual lease lor 
the rest. The case was then sirucn oh in me 
absence oi the de.endants in a subsequent suit 
to CJiitest no ice of ejectment. Held tQi Burn 
i¥, {t remantle /, iU. d ssentmg) that the prior 
8ui^ and its decision finally disposed of the ciaun 
to proprietary rights against the plaintilf and he 
could raise it lo a subsequent suit to contest a 
fresh no ice of ejectment {t remanlle, S, M* and 
Burn, /* M.) Raghunath SiNGd v i>irA Ram, 

I* E« 4 A. 113 iE67.) . 

11— Connected suits— Appeal against 
one — Bar by res judicaia. 

The doctrine ot res judicaia applies to all the 
stages o. a suit till it is hnally leniimated dud the 
doctune is not canhned to the Court of hist 
instance, h applies equally to the procedure on 
a hist as well as second appeal. The expression 
former suit means a previ .usly di cided suit and 
the same rule appdss to appeals. It is not the 
pnoru> in tue commeiiCement oi one action mat 
readers the judgment ootdued therein a bar to 
the recpvei y of a second judgment m aiio her, 
but becaube the hist judgment, when given 
whether in the action commeuced fiist or Usi, 
It exunguishes the original cause of action and 
gives to the piamtirf in lieu thereoi one of tae 
higher nature. Where t .ere weie twosutsin 
the primary couit, deciied by a common judg 
raentand an appeal is preferred only in the tiist 
suit, whiie none Is. preferred fiom tne decree in 
the seCidUd suit* lh‘i decree made in the latter 
becomes final and operates as res judicata. Cases 
on the point re vie ^ed {Mookarjte and Ckot^ner, 
JJ,) Isup Au p. Guur Chandra Deb. 

37 C. 1. J, 184 . 741. 0. m : 1023 Cal 406. 

^ — S. 11— Connected suUs'—Decree— Appeal 

in one case* 

Plaintiff inadluted two suits against respon* 
dents, doe for a share *>1 his deceased brother's 
ahd ihe other for a share in the charity 


C. P. GOBE (1908), S. 11. 

fund set apart at the time of partition between 
broi hers which wts nut disposed of. Both the 
su’ts were dismissed on the ground of estoppel 
in virtue of a deed of relinquishment executed by 
ihe plaint* if in favour of his brothers Plaintiff 
appealed only in ihecase in which he claimed a 
share in the property left by his deceased brother. 
It was objecsed that as he did not appeal from 
ihe case in whica he claimed a share in the 
chanty fund, the question ot estoppel was res 
judicata, fleiu tins objection is untenable, as 
the decision m the otaei case that ihe plaintiff 
was esto..ped by the deed of rcie<i5e irom claim- 
ing a share in the chanty iund does not atiect 
the question w ether he is estopped from claun- 
liig a suaie in tne est-*te clone ol his brotoers, 
wuo died subsequently to the execution of that 
deed (Mufiineau ami Campbell, JJ.) Seth 
Y u SAP Ali Mamuonji V. Seth ali Bhoy 

1923 Lah 8. 

S II — Constructive res judicata — Alter- 
native defence — Omission to put forward — 
tffzct of. 

ii tne effect of the dccsion in a former smt is 
necessarily lucoasisieat wuh the deieoce that 
ought to have oeen raised but has not been raised 
tnatdeieace inu4 under ihe section be deemed to 
have been huaily decided against the person who 
ougut to have raised it,” 

In the present case, ii was open to the plaintiffs 
in their defence in the former suit lo claim in the 
alternative, ihat they haa a ves«ed nghi in 
nail the property in suit. They were content, 
however to plead pariiiion whereby they became 
owners ot ihe whole. In the result their defence 
tailed and it was held that the property belonged 
10 ihe plff. Held the decison was necessarily in- 
consistent With the aliernaiive defence that might 
and ought to have been raised. 

A party who has tost a suit in one Court may 
not by the simple expedient ol adding to the claim 
re-dgi ate the same question in a fresh suit 
iostitut?id m a higher Couit, Obviously, the Legis' 
la lure cuuid not have couiemplated such an 
I absurdity {May Outtg, J,) Maung No v* 
MAUX’G Po Thein. I Eang 363 i 

2 Bur. L. J. 109 : 1923 Bang 239. 

-S 11— Court of competent jurisdiction 

—Decision by Com t having no ptcumary j urtsdic^ 
lion — Hoi res Judicata. 

i’heie is no qaeuiioa of res judicata where the 
C mrt which tr.ed ihe former suit could not, by 
I reasiii ot as limited ptcuiiiary jurisdiction have 
I taed the present suit 29 M 05 lollowed* 
*iSimpson, A,J, C.| Udairaj Singh v. Ram Unit 
TewakI. 10 0 L. J. 376k 

— —B* 11 — Court of competent juris die Ho a 
— Small Cau>e i^ouri. 

The deciMon of a District Munsif in a suit for 
lent acting with Small Cause Couit powers is un- 
appealable and such a decision cannot bind oiher 
Courts of superior sta.us. [FremantlCt S, M.) 
Bar Kishah Bhagat v, kam sakan das. 

L. E. 4 A. m (E&V.). 

8. IX— Cross appeals — Appeed from 

decree in onC— Nothing unfavourable $n tfu aihef 
^Effect cf mt appealing. 
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C. P. COM (1903), 8. 11. 

Where it appears to an appellate Court that 
there are two decrees arising out of iwo suit'* 
beard together or idisiDg the same question be- 
tween the same paiiies or arss ng out of t^vo 
appeals to a subordinaie appellate court and Oni> 
one of such decrecb farougntm appeal because 
there is nothing prejudicial to the appelUut m the 
other decree which is not raised and cannot b 
set right It the appeal which he has brough; 
succeeds, the right oi appeal is not barred by the 
rule oi res \ud%cat%* Wnere an appeal against 
one 01 them would be suffic ent. be is under no 
obliga lou to appeal against the otner. The 
ultimate rights Oi the parties must be adjU'»ted 
and regulated according to ihe tinal decisiou o 
the last court of appeal. {Mears^ C»J, Banefji 
Ptggoty Walsh and Ryves^JJd Ghansham Singh 
t», Bhola Singh, 4aA 506 : 21 A. L. J. 465 : 

L. K 4 A. 265 74 1. C. 411: 

1923 A. 490 t2i {F. B.) 

— — ^S. ll— Decision not appealed from— 
Effect of — Revet sal in anoinef ptvccedtng, 

VVueie a decisun i& not appealed irom but it 
is m ehect reversed by the order made by the 
High Court in an appeal fiom another proceeding 
in the same suit, it does not operate as re^ 
judicata. {Stuart and Ryves, JJ%) KtSHRi v, 
Bhawanx Kai. 1923 AU 436 

— — 11— Dm’sfow in a previous smt^ 

When the taiuqdar^ had brought their suit for 
resumption of muafi they had made pbimtiffs and 
defendants 2 and 3 parlies to it. Defendant No. 1 
however had put in an application ciaimiog as he 
claimed in this suit to be partner with plain 
and deiendants 2 and 3. He was made a party but 
uUimately the decree was guen only again&t 
plainti6s and defendants 2 and 3. As regards the 
defendant No. 1 it was said that his name was 
»ot entered in the papers where he was recorded 
as a sub-tenant only. The question whether he 
was a paitner was pronounced to be one for a 
Civu Court and he was disoharged trom the suit. 

Heidi in piainiih‘s suit, there is no tes pudicata 
here, Whai vvaS decided by tue Revenue Court 
was lhat the fn/rrqduM vveie entitled to get the 
relief they sought from the plamtiffs whom they 
tliemselves had named, and who were tne onI> 
ones entered in the revenue papers. There was a 
dtcision that Deft. No. 1 had uo independent rights, 
m these plots, but the Cuuit retused to decide 
ivhethef or not be had any partnership rights 
{$mpson^ A. J. C ) Khalil v Mahomed I&mail 
74 I C. 195 : 1923 Oudb lOl. 

11 — Depeiident-^Decrees - Rule of 

res judicaia^ 

Asa result of a sale^ two preemption suits | 
were hied as between same parties the plain- 
tiff in each bciiig the defendant in the othe», ihe 
suits were tried together and disposed o: by a 
single judgment but separate decrees to the same 
effect weie drawn up according to which the two 
plaintiffs were to have right oi pre-emption in a 
certain Older of preference on depositing a cer 
tain amount. The pre-empt jr placed fftst m 
the order of preference deposited the amount and 
appealed from the decree in his suit disputing 
the amount of cun.sideration. Held as the decree 
to the other suit stood uuchallecged. it would be 


c. P. COM (1803), S. 11 

res judicata. {DnfnZ, /, C.) Thakcrain Lachmi 
Kulk V Umkao Singh. 9 0. & A T. E. 1096. 

S li-^Dmctly and substaniialiy tn 

issue. 

The real point at issue in a previous suit was 
whether the inonga^e was for necessity or not 
it was und as a ^act that the mortgage was for 
necessity and t-eieture, there was no necessity 
tOainveatany decnion upon the question whe- 
ther M was the lawfully adopted son of A. Held, 
t >s doubt! ui whet tier it can be said that the 
question cf adoption was direcdy and substanti- 
aiiy in issue m that suit wi.iini the meaning of 
S, ii C, R, C. xScoli Smith and tfofde^ JJ*} 
Mlhan Singh v . Klhar biNGH. 

75 1. C. 317 : 1923 lah. 523. 

s. 11 — Directly and substantially in 

issue — Application to set aside ex parte decree--^ 
NoH'servite of summons — Separate suit — If hes^ 

Wheie a party seeks to set aside an ex parti 
decree on tne giounci oi non*serVice of summon»j 
uut iha Court dt’sUclieves mm and dismisses the 
application, a suit to set aside the decree on the 
same grouiid is barred bv res judicata, (B/asisy, 
/.) Aiusthan V, Babl AIohlndka Nath biNOH. 

1 Bang. 600, 

S. ll'^DttecUy and substantially tn 

tssue — Deasion as to rate oj rent tn one ytril'— * 
tffect of. 

Where in a case under S* 103 B, T. Act the 
only point decided was what additional rent was to 
be Uiowed for tne excess area, it does not consti- 
tute res juUtcuta as lo the rate oi rent. A rent 
decree in a prior suit may not be res judicata in 
the sense that it finally decided the rate ol rent 
between tne parties. But it is res judicata that 
for the years for whicn that suit was brought the 
rent was the amount then found. {Sewboutdi J,) 
BkOJENDRA KISHOREKOY CHOWDHURY SHEIItH 
SOMAK An. 1923 Cal. 232 12), 

S. 11- Directly and substantially in 

»ssw^— Ex parte decree — Application to set aside 
—Plon service of summons'- binding as to service, 
— Suosequent suit to set aside. 

When an application was put in to set aside an 
ex- parte decree on the ground that summons was 
not seiveci, but it was aisuusscd on the ground of 
service of suiniiiuns a suDsequent sun to set aside 
tue decite on the same ground wd) be based. 
But 11 Some oihet ground oi uaud apart horn it 
is alleged, ii is maiutauiable. {MuiitcH and Buck- 
niHfjJ.j Mahan iH Kamruf Goshaik v. Mahabxr 
5Hah. 3 Fax, 833 : 74 1. C. 825. 

“““ — Ih^Ditecily in issne'^PrO'Uote — Sa 
ojf. 

Where a promote was the subject-matter of the 
toimer suit and uo set off was formally claimed 
lu lue previous suit and tne defendants* liability for 
the sums now in suit could only have been asser- 
ted and tried tf there had been a formal set off, 

Heidi siuce the pleas in the first suit were hot 
expheniy leco^ded, it cannot be said with 
ceiuiuty that liability tor the particular sums now 
in diapuie was d rectiy m issue in the other suit 
iCampbelli i,) Bad Hath v. The Fxsm Radma 
RAM sham Dae, 18^ 
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C. P. CODE (1908), s. 11. 

S. li — Directly in issue— Unnecessary 

findt ng* 

Where the decision as to ownership was not 
the basis or any part ot the basis ot ihe decree, 
and the hnal decision ot the whole case, that is 
the decree, would have been exactly the same it 
the decision on the point had been exactly ihe 
contrary the matter was not “d'rectly and sub- 
stantially in issue” in tue former proceedings and 
theref jre the quesuon of ownersoip of tae pro 
petty does not operate as res ptdtcaia m ihese 
proceedings. A. J. C.J GoviIhD4 v. 

Laxman. 1923 Nag. 139 flj. 

S, 11 — OiieLtiy aad substantialiy in 

issue- — Decision on validity of sale deed 

Where tne questun whetaer a particular sale 
deed was a valid document arose dnecily and 
substantially m the previous suit and the prior 
suit Could not be determined without a decision 
of the issue, the decision operates as res fudicata 
in a subsequent suit even though the property 
involved m the subsequent suit is ditierent from 
the one which was tue subject oi the prior siit, 
13B. 25; 7 I. C. 338 Hei. {Banerji and Goknl 
Prasad^ }j.\ Kedar Nath Singh v. Sheo 
ShaNKER. 46 A. 515 : 21 A. L. J. 421 ; 

L R. 4 A 512 . 1923 A. 613 12), 

- — S, 11 — Directly and substantially in 

issue — Obiter dictum not necessary for the deci- 
sion 0 / ihe case- 

Where m a prior suit the court had merely to 
decide the factum of a person’s death at the date 
of suit having regard to the presumption under 
S. 108 ot the Evidence Act but it went further 
and expressed an opinion that the person was 
dead at a particular date relying erroneously on 
the supposed presumption to that effect lound in 
S. 108, Evidence Act, the decision as to the date ol 
death is not passed on an issue directly and sub- 
stantially in question and d^es not constitute 
res judicata- {Walsh and Ryves, Jj.) Rekhab 
Das V, Mt Sheobai. 45 A. 466 21 A L. J, 
393 ; I.. B. 4 A. 532 ; 74 I. C. 656 : 1923 A. 495. 

— S. 11— Directly and suhstaniially in 

issue'* — Unnecessary finding. 

A finding not necessary to the determination oi 
the suit IS not one against which a party could 
have appealed and thus the question is not a 
matter directly and substan ially in issue which 
was heard and finally decided. {Campbell, J., 
SoHAN Singh v* Jawala Singh. 73 1. C. 854 . 

1923 Lah, 248 

It— Directly and substantially in 
issm-^Decision depending on one issue — Other 
issue not res judicata. 

Plaintfis sued defendants for an injunct’on 
te^raluing them from building on the disputed 
lamd alleging it to be the common property of the 
p 2 uti^» The plea of the detendanis was that the 
iaiad was exclusively their own, A subsequent 
suit was instituted by detts. against plffs. in which 
defts, inter aha claimed an injunction againsi 
plfs restraining them from allowing water to 
flow on the disputed land to which ihe plaintiffs 
answered that they were Joint owners of the land 
l^hh plaintifs and that they had, a right of ease- 
ipeat, Ihe plfifiSf suit mm dismissed on the 


C P. CODE (1908), S. 11. 

finding that the defts. were sole owners of the 
land m dispute- In the suit filed by defts. the 
court found in favour of the easement alleged by 
he plfi\ am dismissed that sun, Plfis. appealed 
against the decree dismissing their suit and there 
was no apoeal from the decree in the other suit. 
Held that the consideration of the issue as to 
ownership of the land was not barred by res 
fudicata, since that question ceased to be substan- 
tially in issue in the second suit by reas m of the 
tinding on the question of the easement right 33 
A. 51 Dist. (il/t ill's, C. J- and Ptggotf^ J.) 
Peary Lii. si. Jado Kai 1923 A. 15. 

S. 11— Directly and substantially in 

issue— Adjudication. See (1922) DiG. CoL. 153, 
SUtiADHAM DCTTA V. SiTOO SHBIKH. 

27 C. W. N. 280 : 38 C. L. J. 17 : 71 1. C. 378. 

— S. 11 — Directly and subtanlially in 

issue — huit by <on io avoid execution sale of joint 
family property — Prior suit- Dismissal of— 
Effect of. 

A suu by a Hindu son to avoid a sale in execu- 
tion of a decree against bis father on the ground 
that the debt was tainted with immorality is baned 
by a similar previous suit on the giound that the 
property was joint family property. {Goknl 
Prasad and Stuart, JJ.) Badri prasad v Mohan 
Singh. 1923 A. 231, 

S. 11— Directly and substantially in is 

sue — Sait for possession — Previous suit for decla- 
ration. See (1922) Dio. CoL. 153, Ramjas v. 

; Mt. Sastr\j. 70 I C, 635. 

S, 11 — Dismissal of prior application a* 

barred by limitation whether res judicata 

Decision of a point on the ground ot limitation 
only and not on the merits does not operate as 
res judicata, {Martineau, J Shanchi Khan n. 
Karam Chand 73 I. C 705 : 1923 Lah. 150 12) 

11 . — Ejectment -suit —Finding against 
occupancy rights — Fresh suit— Plea of acquisi- 
tion of occupancy right — Not barred. 

Where in a prior suit in ejectment it is found 
that the tenant has noi been in possession of the 
land for a period sufficient to entitle him to occu- 
pancy rights, the finding does not bar the plea 
that the tenant has since acquired occupancy 
rights at the time ot a subsequent suit for eject- 
ment. {Burn, S. M,) Dori Lal. v, Jasondhi 
Khan. 1. B. 4 A. 91 (Bev,) 9 0. and A, I. B 312 

-S. 11. — Erroneous decision — Effect of 

—Construction of grant 

In a prior litigation to which the plaintiff was 
a party it was decided that the question whether 
the properties in suit were wakf properties must 
be held m the affimativc by reason ot re3*j*udicata 
owing to a decision in a still prior suit. It was 
however over-looked that the plaintiff was not 
a party to that prior suit Held tuat notwith- 
standing the mistake the decision m the prior suit 
operated as res judicata and that the plaintiff 
Could not raise the question of the wakf charge* 
ter of the suu property again, {Phillips and 
Devadoss^ JJ.) Jagga Row Bahadur Garu v* 
GoNHER Bibi, 17 Ii* 521 : 

imu, w* N* m ; n i. o. im n. m. 
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C. P. CODE (1908), S. 11. 

S, IX-'-Erroveous ^prior decision — Subse- 
quent change in the law — Effect 
A question once decided against a party cannot 
now be aUowed to be re- agitated merely because 
a Special Bench of the High Court has enunciat- 
ed a rule different from what was recognised in 
previous case, [Mookcyjee and Panion^ Jj 
Abinash Chandra Pal v. Khetra Mohan Daloi 

1923 Cal, 629. 

S 11 — Execution applications — Decision 

in tvhen res judicata — Successive applications 
against same person-- Maintainabihiy. 

There is nothing to, prevent a succession of 
applications directed against persons who are 
ascertained to be, or believed to be partners in 
the particular venture out of which the decree 
has arisen. The limitation however that is im- 
passed on all these applications, is that if there 
has been a previous application in which there 
has been a definite decision affecting a particular 
piece of property or particuHi person, and from 
that decision nothing has been done by way of 
appeal or institution of suit, if neither of these 
methods were available that dec‘Sion is a final 
decision between the parties and if in any sub- 
sequent proceedings, the point again becomes 
material/the parties are bound by that previous 
decision, and the matter cannot be re opened. 
To that extent, and that extent only, is there 
HmiUtion on the successive applicationi* in ex- 
ecution. {Mears, C. L and Piggott, J.) Kapur 
OHAND V, KanHAIVA LkU 45 A. 785 ; 

L. E. 4 A 441 ; 21 A. L. Jf. 641 : 

74 I. C. 513 ; 1924 A. 34. 

• — S. 11. — Execution proceedings — Con- 

s true five res judicata-— Omissio?J to object m 
prior execuiion proceedings— Effect of. 

Where in a previous execution application the 
judgment- debtor did not take objection to exe- 
cutability of the decree and execution was ordered 
it IS not open to him to obiect that the decree is 
inexecutable when a subsequent application for 
execution is made. The fact that the subsequent 
application for execubon relates to different items 
of property does not take the case out of the ope- 
ration of the rule of res judicata, [Spencer and 
Venkatasubba Rao^ JJ.) Palancheri Govinda 
Menon V, Krishna Mannadur 45 M. L, J. 71 : 

72 I C. 397 12). 17 I. W. 566 : 

(1923) M. W. N. 299 * 1923 Had. 649^ 

S. 11— proceedings— ‘Earlier 

order not deciding. 

An order in prior execution proceedings which 
does not decide the point raised in a later applica- 
tion does not operate as res judicata. {t>peticer and 
Devadoss, J, Kandasamy Chettiar p, Maruda 
P iLLAY 18 1, W. 652 : 33 M D. T. 64 (H C.) : 

(1923) M. W N. 835. 

S. It— Execution proceedings — Objection 
petition dismissed for non-prosccution— Effect. 

Where an objection petition in an execution 
proceeding is di‘?missed for non- prosecution, 
there is no adjudication on the merits and hence 
it cannot be res judicata, {Greaves ane Ghose^ //*) 
Bahir Das Pal v. Girish Ch^NDRA Pal. 

1923 Cal. 287. 


C P. CODE (1908), S. 11. 

B. 11- Execution proceedings — Order 

that application is not time barred— Res 
judicata. 

Where an execution application was refected 
on the ground that it was not in accordance with 
law' and the decree holder acquiesced in this 
order and did not appeal held that the order was 
final and could not be questioned in further pro- 
ceedings. Though orders in execution proceed- 
ings do not come directly within the language of 
what is now S. n of the Civil Procedure Code 
vet such orders if not appealed from, are binding 
on the parties in subsequent proceedings on 
principles ana’ogous to those 'of re^ mdicaia 
str’ctlv so called. 

When a comoetent Court has decided, even 
though wrongly, that an execution application 
wa^ not t»me barred, that order could not be 
questioned in subsequent execution proceedings 
{Batten, J, C.) Jagannath i-. Bfhari Lal. 

72 I, C. 473 : (1923) Nag. 236. 

S. 11. — Execution pioceedings — Order 

made at one stage — Binding on parties. 

Where a court executing a decree passes an 
order after notice to the parties, that decision is, 
unless set aside on appeal binding upon the 
parties. {Millet, C. J. and Jwala Prasad, J.) 
Mahadeo Prasad Sahu v. Gajadhar Sahai. 

1 Pat. D. E. 145 : 73 I C. 359, 

— *S. 11— Execuiion proceedings — Order in 

—When res judicata— to parties. 

Where an order for execution of a decree is 
passed after due notice to the judgment-debtor, 
but eventually the application is dismissed for 
default of the decree-holder, it is not open to the 
judgment-debtor in a subsequent application for 
execution to plead that the former execution was 
time barred. {Jwala Prasad and Buoknill, JJ,) 
Gourchandra Roy v, Janardhant Prasad 
Thakup. 4 Pat. L. T. 204 : 1928 P. ISO. 

^ — S. 11 — E.xecution proceedings — Prior 
decision— When operates as res judicaia — Issue 
of law. 

S, 11— of the C. P. Code applies to suits and an 
execution case is not a suit; but it is firmly estab- 
lished that the principle ot law underlying S. 11 
aoDlies to proceedings in execution of decrees. 
The section draws no distinction between an issue 
of fact and an issue of law; and an issue of law 
operates as res judicata in the same way as an 
issue of fact. Consequently a decision of a question 
of law in an execution case is res judicata in a 
subsequent application for execution of the same 
decree even though the view of law enunciated in 
the prior e\ecutinn case has been since dis- 
approved by a full bench. 

S. 11 of the Code of Ciu1 Procedure takes 
no note of the fact whether the cause of action ts 
the same or is different. The only matter for 
investigation is whether the matter directly and 
substantially in issue has been directly in issue in 
a former suit between the same parties or between 
parties under whom they cr any of them claim ; 
and it is upon this investigation that the question 
of res judicata must, in each ca^e be decided. 
{Das and Kulwant Sahay, JJ.) Ram Lal Mauk 
V. Deodhari, Rai. 2 Pat. 771 : 74 I. C. 781. 
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s. 11 — Execution proteeding^-^Pj^or 
order-E ffect of-Jud^m^nf^debtoi not a party to 
prtot proceedings not affectea, 

A judgment-debtor who ^ 

previous appHcaton f- 
limitation and therefore it was not in 

with law. (Cntnfng n«<i W SiTANaTH 

DA« p. Raki K-anak Peobha Deb,.^^^ 

s ll^Execniion froccedings--Rccognt^ 

tion of asngnmcnt and lYansmt^^.an of d‘.ue 

Omission to obiect to execution - Effut of. 

Where a decree was ouftlo^reSS:"; 

the“ aSnment and Lnsmit the decree lor 

^-nld^btoT^^ 

preclude him from objecting to the "^ecution ot 
?be decree in the manner proposed by the ^ACtee 

RATESA CHETTTtAR^. ’l. T^Ih. C.) 157: 

73 1. C. 213 : 1923 Mad. 487 (11 • 

3. ll-E.v««tm« 

it) res judicata Case struck off f 
tf an order has been made 

for execution, which directly or by implica wn 

determines ihe rights of f « P=^V i sir d es not 
ceeding.the fact that ‘h® decree-holder das not 
Soose to proceed wi.h the execution and t^ case 

v. Behari Lal, ® 

Th77ro41ion^'*ofS.‘u do o"‘ 

i^'^rfoTAf 

8. ll-Esparte order-Patwari’s report 

'^Inexparte order that a certain person has 
ex-proprie'ary r'ehts and hxmg the rent at a 
c^iin egure on the ham's of a pati^n s * 

B^re" ludicafa m a subsequent suit for declara 
tTm of tenure (Fremantle. S. M. and Burn, J.M.\ 
MX. Reoti p. XiKA Bam. ^ ^ 


C. P. CODE (1908), 8. 11. 

S. 11-Heard and finally decided-judicial 

order-llade in one stage ol a suit binding. 

11922) Dig Cou l4l Raja SasikaNTA Agha 
Sakat Chasbra Rai. W I- 0- 3- 

1 8 lj,_Heard and finally decided—- Cross 

1 suits -Same quest! la “> 

■ suits— Appeal against one decree only— Rtfect 
' see (1922) Dig. Cou 138. Mahomed Jan p. 
IDcuchand 741.C. asa. 

I S ll-Hearrf and finally decided— Dectm 

's,on in proceedings for leturs of administration. 
In a pre.ious proceeding for lettdJS oi Admi- 
ui-tratioii the present parties were rival claimants. 
Vheir eudence was tasen at lengih as in a regular 
iTznd he Caim o. the respondent was decided 
a«inst her she being held to be not the legiUmate 

^H^^ttild^emtoTin those proceedings barred 
the pre;ent s .it for declaration by the r^PO^e"] 
th.it she is the heir O' the deceased (P- «« and 
Carr ] J ) MAUNG HMAT V MA HTAY. 

' 1 Bang. 258 : 1923 Bang. 267. 


S. 11 — Heard and finally 

dental findings-Wnen wjHiiicflfa. See (19Z2) 

Dig. Col. 141 Kalandar v. Raland^ar^ ^ 

^s. 21 — Heard and finally decided— Rent 

\ sitit—Ateu of l.otdmg— Record of Rights— Entry 

i ”*'in a prior suit for rent, the area of one holding 
i «as decwld to be a certain member cf b.ghas Held 
j in the absence of allegation as to ei croa^h- 
' ment, increment, fraud or error, this finding will 
kp rps itidicuia m a subsequent suit tux rent, 
t^houph t is alleged and proved that a later Record 

of KUht' has an entrv different irora what was 

found before as regards tne area. 

Bucknill, IJ.) Radhika Raman 
Koeri. ■ 

.§ 11 — Heard and finally decided -- 

Suit bv rvot t:) set aside a distraint o® the ground 
t a tender of pa ta is not proper-Decuion as 
r yjdsp^or ety of the ‘^nder-Res judicata in 

Jilsequl It suit for rent. See Mad Est. Land 
ACT, Ss. 73 and 77. , 

■S XI— Issues oi law — Appiicahihty of* 


-s, 


_ l\-^Eirst suit for UUe-^Etcond for 

fixing boundaries. , , 

A OT'or su't determining a question of title re 
gaVng aceriain land d.oes not hatasubse^ 

quentsuit between tha , 

qi^on as to Its boundaries (Ha»*nsWyaHd 
//.) Anastram Bh attachas jee i . H em 

( 1923 ) Cal. 370- 

.. 11 — lleard atid decided — Suit 

Cdunter*claiiu-i^’^beal Jf ® 

M^of SeeW32)Di0.^C0L.^fi^HAKtRAM 

% imW* an Jk A. r. E. 


— — — 5. 11—issuosvi — ' — -r 

A decls on OP an issue of law is as much res 

Judicata as on an issue of fact where a prior exe- 
infiofnroceSinkwas dismissed on the ground 
that a Ln-tiansferable occupancy holding could 
it he soW ,n execution of ^ 

’ ver thi, view of ihe law was overruled by a t u 1 
Bench a su'-sequent execution application to sell 
fbXme hoWm^ would be 

,D.„ and. Kulmanl Sahay.m ^AL MaUK 

DfiODHARl RAI. 2 ^AU 771 . 1. 4 


— S. n— Landlord and lenani—RelaHon- 

^htp between— Decision tn &mt to contest eject- 

"’In; suit to contest a notice of ejectment the 
plmntiff was found to be in possession of the 

fand under certain A^fw'tbe dicis?* 

sequent suit for ejectment. HeW.that the 
OP& as resiudicata {fremantte, S. 4#.J 
Marant Ram Das ». JANGI Sin h. 
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— ~S 11 — Li H gating under the same Uile 
^Erroneous view oflaw—Pic~emption smt. 

In a previous suit a decision was given in 
favour of plaintiff pre-emntor, though a descen- 
dant of a remote ancestor of vendor, that he was 
entuled to inherit vendor’s pro 'erty. When the 
vendor a?ain sold another property, plaintiff and 
another pre emptor filed surts. The suit of the 
latter was decreed and upheld in appeal and in 
view of the decision the trial Court dismi‘!Eed 
plaintiff's suit and the appellate Court decided on 
merits that the previous judgment was not of 
binding effect in determining plaintiff’s status as 
a pre-eraptor as it held ihe decision was wrong 
Heldy On the one hand Plaintiff and vendor pro 
forma defendant in the first case and on the other 
plaintiff and the present vendees in this suit, both 
suits being pre-empt on suits, canno» be said to be 
parties. Utigat»ng urtder the same title. As the 
vendees did not cla m under the vendor, plaintiff | 
did not and could not challenge vendee’s riiiht to 
own and possess the land in suit and his claim 
would therefore amount to s'^king the vendees to 
re-transfer in his favour the land in suit in virtue 
of the decision in the previous su’t- The previous 
decision was based on the wrong ’liew of law 
that a person descended from a remo’e ancestor 
of the vendor of altogether unknown degree is a 
person entitled to inherit ihe vendor’s property. 
34 P. W R. 1921 Dist {Camphcll, /.) Ahnud- | 
KHAN V. JAWAHIR SiNGH. 1923 Lah 16 

Ss. 11 and 47 — Mortgage suit — Decree 

not executed— Subsequent suit for redemption — 
Maintainability of. 

If a mortgagor brings a redemption suit and 
obtams a decree nisi, wh'cb entitles him on pay- 
ment of a certain sum by a certain time to get 
back the oropertv. and nothing further ibdme, 
and no aitemot is made to gel back possession, 
and no order is made barring the mortg-igor’s 
right to redeem, then a second suit can be brought 
for redemption and the same would not be barred 
either by ^ 11 or S. 47 of the Civil Preceduro 
Code, There is nothing in the Dekhan Agricul- 
turists’ Rebel Act ^o prevent the operationof ihe 
above. If the first redemption decree is passed in 
a suit der the Act, the que*»tion whether the 
decree is a decj-ee n«si or a decree which puis an 
end to the mortgage will be one depending on 
the facts of the case. 43 B 334 foil {Macleod. 
C. J* and Crump. J.) Ramchandka Laxman 
Balbhim Babaji. 72 I C- 315 ;25 Bom. L. E. 211, 

— " S. 11— Mortgage suit— Suit by puisne 

mortgagee impleading prior mortgagee but 
denvffig priority — Omission ofpno^ m^ittgagee to 
appear and contest suit— Decree and sale in 
cution— Purchase by puisne mortgagee — Subse- 
quent suit by prior mortgagee, 

la a suit bv a puisne mortgagee for sale in 
enforcement t f his own mongage he impleaded 
Ihe prior mortgagee as a party defendant along 
with the mortgagors. The puisne mortgagee 
claimed priority over the prior mortgagee on the 
ground that his own mortgage was executed to 
satisfy an earher mortgage. The prior mortgagee 
filed a written statement challenging the pUiniiff*s 
claim but did not support his case by adducing 
evidence. Bnder the decree all the defendants 

Y D~ll 
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were directed to pay the decretal amount within 
lour months and in de'ault ttie sale cf the property 
mortua.^ed was ordered Subsequently ihe mort^ 
gaged property was sold and purchased by the 
prior mortgaiiee m execution. In a subsequent 
suit instituted bj’ the prior m<irtgagee on his own 
mot gage imoleading the purchaser of the pro- 
perty and al leg ng that he was a merely puisne 
mortgagee held that the prior mortgagee having 
laded to prove his pr’oniy in the previous su't 
where the ques'ion was laised his present suit 
was barred bv res piauata 24 A 429 ; 39 C. 527 ; 
47 C. 662 ; 1 Par. L T. 629 followed. {Das and 
Kulwani Saluy. JJ.) Lal Biharx Singh v, 
Gurpbasad Singh. 1923 Pat. 118 : 

* 1 Pat D. B. 23$. 

S. 11— exhaustive— Issue if can be 

res jud.cata. 

S. 11 C. P. Code is not exhaustive of all cases 
where a matter is le^ judteata. 

A decisi in on a par icular *s..ue »n a case can 
operate as res judicata {Waztr fiasan^ A. I. C.) 
Gauri Misra V, Mohan. 9 0. and A I». E. 1961. 

S. 11 — Parties — Co-defendants — Pes 

judicata — DeciMOn when operates as. See (1922) 
Dig Col. Ii9, Konga Ram\sw\mi Iyer v. 
PONNCSWAMI 70 I C. 769. 

S. IX— Parties— Co-defendants -^ 0 % judi» 

cata “Pnrh/mw smt 

Where an adjudication between the defendants 
is necessarv to give tho appropriate relief t ’ the 
plaintiff, the adjudicttion will res judicata 
between the defendanis as well as between the 
plan tiff and defendants. But for this effect to 
arise, there must be a conflict of interens between 
the defendan s and a judgment defin-ng the real 
rights and obligations of the de end mts inter se. 
Wiihout necessity, a judgment will not he res 
\ judicata amongst defts,, nor will ii be res 
;«c/rct?fn among .t them by mere inference fmm 
the fact that they have been collectively defeated 
in re-.i-ting a claim to a share made against ihem 
as a group. The test is whether there was a 
necessity to decide the poi* t, whether as a mat 
ter ol fact it was ever raised between co-defen- 
dants and whether it was decided II Bom. 216 
followed. Where m a partition ^uit none oi the 
par- ies claimed or resisted partition except the 
plaintiff, any questions regarding partition which 
might ‘hereafter arise between the de endants in 
th »t suit remain open to be decided. {Macleod, C. 
/• and Crump, J ) Gangaram v. Vasudeo. 

47 Bom 534 : 25 Bom. L. E. 268 : 

731. C* 912: 1923 Bom 203. 

S XI— Parlies— Co-defenda nts— Decision 

between^ when res judicata. 

As regards parties arrayed on the same sMe 
e, g-, as CO defendants, an adjudication between 
them winch is necessary to give ^he aonropnate 
re! ef to the plaintiff is res judicata as between 
them^ as well as between the plaintiff and rhe 
defendants, provided there is a conflic of ii te- 
resis between the defend mts giving nse to a 
distinct issue between them and a judgment 
defining the real rights and ohl gitions oi the 
defendants. In order that a finding in a case be 
res judicata between co-deiendans three things 
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I C. ?• CODE (1908), S. 11. 

C. ?. CODE (1908), 8- !!• c . • , ,„;t fnr Dartit'on bv metes and bounds 

„de,Jo toM to to. to ™ »<» »"„to; 

c ^Dlng a general part-ion of jo’nt family pro- 
' 5 erttes Subsequently the plaintiff sued for ’ 
fton as a member of a ioint Hindu famdy. Held 
that ’he subsequent su’t was not barred 
‘ Atrnia The first ‘•uit w^as founded on a distinct 
Ind sitatrcmisf of acoon the pardt.on 
^eed and the plamtiff was under no obbpbon to 

DEV4PPA p. Kashi kao. 


'' A i‘Z\ thxf the nent should m fact deter 

inter se. (Abdul Raoof and . 

8piiH Diai. V. MT. Bhopi. 186 

, 11— -Parties ^Co'plainhffs—Decjston 


irthrabstuL of a conflict of mtere.^t between 
nersons ranged as co clan. tiffs 'n a "“t. th 
Lit nave made in the ^‘'teraative, the c aim wh ch 
he made in the present su t ^ i^ir succes 

decision in the SJ-t woul I’ ~ 

sors as res "L'st.b Udu N.th 

SAHrDEO ». Gasesh >Jarain’ Sahi. 70 I- C. 232 

_8. n-Parties and their representattre^ 

—Pnor suit by mortgagee for pesseSston-TtUe 
of mortgagor jomd -Subsequent suit for redemp- 

*'°in 3 . suit for possession bv the mortgagee the 
title of t ^e mortgagor was disputed by a third pa t 
hi found Sa-ifst In a later suit for redemption 
sLL the third party »gain disputed .he htle 
the decJSOn in the prior suit ^vas re^^jud cata 

cT~" C"-* '!■ fro S'. 

Rao V. Raounath Rao. 


a 11 — Parties and repfcseutatives 
LiiUattng under the same ttUe-^Decuton 
%eidantxn u,dmdu>d capacity does not bar 
suit in representative capacity. 

Where in the former suit ihe^ defendants were 

imoleadedin their representative capacity but 
were Droceeded against in thei« individual rights. 

tTe dedstn mthe" suit does n-t 
411 /It rn in in a subsequent suit agamst tne oei 
daats as representing the c .mmu. ity. (B oadway 
^^TUmOader, JJ.) Sitaram u. Ghanno.^^^_ 

8 H— Parties and representa'ives — 

Suit against joint Hmdufam.ly-All the members 
bound by the judgment See 

16K Ram Rattan v. Huksukh Roy, 69 1. C 18 
- g 11— Parties and representative'^ 

decree in suit by Hindu '''id?«H’?rfi1S’coart b "t 
barred— Reversioners mipKaded tn first couii d i 
nof fn appLl where judgment in 
widow i».>s reversed— Etleci of. Lv 

Cor. 161 Nachikalai v. Aiyakanm,. 70 I.C. 387. 

^8 11— Parties— Swti between rival clai- 
mants to lenancy-lf binds all zemindars. 

Where on the death ol a tenaijt. there was a sui. 
between rival claimants as to the tenancy aid li- 
the same some only of the zetnmdars objected, a 
decision in lavoar of one of the claimant will not 
bmd the whole bodv of zemindars. 

S. M. and Burn. J.M.) Karamat AU Khan Jh 
Md. Ibrahim, ^ (Esy.j 

-3 11 — Par*ff»o« suit— Prior suit Jot 
partUtQn under a wid und puHtUon deed 


pos^e<is*nn , nature of ^ declared in 

a prevtofs ^utt — Res iud’cata 

A iudgment in a prior suit operates as res 
in a subsequent suit between the same 

na-tiesor their rep’-esent^ti^’es in interest if it 

decides what was the character of the possession 
oranrpmonwhow.s a o^rty to that ^uit 
whether it w»as then adverse or pertn'ssive prs‘=^s- 
,,on or whether it was senara'e or mint P^ssessmn 
iSh^ncet and Venkatanihha Rao JJ ) SiNGARA 
VPLU MxtD\T.l4R 1} ChOKKA MUDALTA^ 

46 Mad 525 : 70 I. C. 994 : 1923 Mad. 88 (2 . 

._g 11 — Principle ofj when appHcable 

Collect Second Class who had 
no DOwer to trv an eiectment suit passed a decree 

for rent in favour of A : °Lr "to’'trran 

pnPpctor Ft’ si Cla^^a, ^ ho had po ver to try a 
flee' meut Lit dismissed A>s suH/or eiectment ; 
held that the decision of the Assistant Collector 
S Class was ro bar to the decision ol he 
Assistant Co'lector First Class. 32 All. 1 Dist, 
(Stuart. 7) Ram Dm .. Har Davat., ^ 


8 . ii-Redemption— Second suit not 

^“when a plaintiff has obtained a decree for re- 
demption O' mortgage bv naiment into Court of a 
certain sum within a certain time and when no 
stepThave been taken bv the pia.nt.ff to«ards 
raUng such payment and the period h xed elapsed 
wfthout anv L'Hient being made, still a second 
Luto redeeri on ra. ment of the sell same sum 
is not barred bv the rule of re^ judicata. 

The right of redemition could not be exhn- 
giiished by the prel.minaiy decree and co“W only 
L extinguished by a final decree. 

SUSKAIMSRUN. 1923 lab. 680. 

-Renfsuti^ Decision when 


-S. ll- 


res- 

a, XA .evwvm 

’^The decision in a rent suit is conclusive upon 
one point and one point alone, namely, that the 
defendants were not ihe tenants of the P'a*'‘tiff 
daring the years for which rent was then claim- 
ed. (Mooberjte and Chots»er, JJ.) Syam Lau. 
N’ASUA V. BRISDXBAN CHANDRA. 72 I. C. 6S5. 

_8. Ii—Sttil far declaration dismissed on 

meTits—Plaintiff out of possession . . „ 

A olaintiff out of possession sued for declara- 
tion that he be declared an occupancy, tenant, hi* 
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suit was dismissea on the ground that he did not 
substantute liis position as oocupaacv toaaut. Hc 
tned aiiotiicr suit ior possession against the de- 
fendctiits. Htld tuat his smt was oarred by 
juiUcaia, s,nd that he could not be allowed to 
contend in the second suit that the Couit shoulu 
not have gone into the merits in the lormer suit, 
as in that suit he would have tailed only on the 
grouua that he sued lor mere declaration, when 
he Ought to have sued fur possession as well 
{Rujtqacy J.) KASdi Kai v. Ml. Kali Kueki. 

1923 A. dd4 

S. 11 — Withdrawal permitted tn appeal-^ 

Ejject on dtunon of LnuL ooia L 

Whexe in appeal, pcnnission is gian*ed to with- 
draw a suit wnh liberty to tile a ircsh suit, the 
ordei ot ihe iriai court ou me ineiits facto 
tails to the ground and hence cannut i.pcraie as 
resjudicdta. Jj lEvSAivi Gajkw 

V. t>Ki iHAKurj Mahakaj. 74 i. C. 894. 

S. 11 — Wrong decision in a rent suit, 

in a suit tor tne reeuvery oi ai rears ot rent oa 
the basis ef a kubuliat the Kab^diat siipuia-ea 
that arreais ui rent should b^ar -merest at the rate 
ot7o per cent, pec annum. Bo.h comts bciow 
euiorceJ this stipulation and decreed the pla a* , 
tid’s claim. As u appeared t lat lue respondent j 
bad twice before obi.iiiied decrees tor the arreats ] 
ot re.4 ii.t basis oi this UabuUat wi h lateiest at 
the rate stipulated in 1911 and in 1915, 

Heldt that tue liamluy oi the deieudant-appei' 
kai to pay interest oa arrears ot rent at the ra^e 
provided lor la tne kaouUat ts res jndtcata 
betw eeu the parties. 39 Cal 818 and 32 Cat, 49 
dis»t. [Cumtng ujui Fanton, /J.) Hamid Ali v. 
Mahomed Kukekjjama Meah 1923 cab 361. 

S. 11— Expln, II-Kight of appeal— Com- 
petency oi Couit-Award-FinaUty. ^ee (1922) Dig. i 
Col. 163, GURp Charan Sarkar v. Uma ! 
ChARAN bARKAR. 70 I. C, 985. 

- — *•- — ^S. 11 Ex. IV and V— Applicability- 
Execution pruceedings, bee (1922) Dig. Col. 163. 
Frit HI Mahton v, Jamshad Khan. X Eat. 693, 

- — S. 11 — Ex. IV — Const} uciwe res 
judicata — Matter which might and ought 
to have been raised tn suit — If can be pleaded in 
CAecution^ 

Matters which are sub'^tantially and direc ly in 
issue 111 the suit or woicn mignt and ought lo 
have been made a ground of aitacx or defence m 
the Suit cannot be allowed to be raised in execu 
tioh proceedings, (Campbell, J.) MiR Khan v, 
SharbU. d a. L J. 163 : 74 I, C 677 : 

1923 Lab. o60. 

— — S. 11— Ex. IV— Construotive Res judi- 
cata- Omission to plead aoadabU ground of 
defence. 

Where a prior suit for dedaratian had been 
decreed in the presence of the deiendant who did 
not urge either of tne pleas which he now put 
forward and which ii proved would have been 
sufficient to defeat the prior suit, the decision m 
the pii.r smt operates as res jwheata and the 
defeadant could not raise s^ain the pleas wnich ae 
had omitted to put forward m tb# prior ^occasion. 


I C, P CODE (19181, S. 11. 

^ Le Rossjgnol and Harrsson, Jj), Kabi Baksh v. 
.ViUHAMMED bALAM UlLAH. S. Lsb L. J 26l : 

72 I, C. 91, 

S, 11— Ex. IV — Constructive res judi- 
cata— jor possession — Different grounds 
of title. 

If a plaint ff sets up a ti le as a propnc*or and if 
he has two ahernaie capacities upon which to rest 
I such a title he must disclose both thet-e two 
I capacities provided tiiat they m.ght and ought to 
i have been tiiauc g.ouuus ut atUck. Tiie quesiioa 
as to whetner a plaiutiif can or cannot bring a 
secoud suiv depends up.jii whether (1) he cuuid 
hrtVe based his lormer suit u,^ou the same cause 
of action and (2) wnethei he ought to have so 
based it. lu tne iir^t case he can csca. e fioai the 
opeiatioit of S. 11 and from O 2, K. 2, U he can 
Shovv that he was, wuen he irntnutcd the first suit, 
actually unuvv«ire ot his second cause of action. 
In die scCDhd case he can similarly escape from 
tue operation oi those sections ii ue can show 
that he cjuld nut unite h-s two causes ol action 
i«> a tsiuale suit without meonsistency and coa- 
fus 00 . Held tha. ihe court had Zj deteimiae three 
points (a) whether the plauitih in tne last suit did 
actually putforwaid his a-leged claim as a heir 
aa a basis lor his suit (bj wiicther, u he aid not, ue 
wa» unaware at the d ue that ue could also claim 
as an heir and (cj wtiet.ier, although ue knew of 
this second cause of action as an heir he was 
nevenbeless unable to combine it with his cause 
01 action as a vendee without laconsisieacy and 
confusion, \Pipon, J, C.j Akhi v. Haxraoul. 

71 1 , c. im 

S, 11, Ex. IV --Constructive res judicata 

— Suit for recovery of land — isubsequent suit on 
different title— Bar, 

The point lor determination m the case Was whe- 
ther the present suit was res j udicaia by reason of 
a loinier suit. Both the suits were instituted in the 
same Court between tae same pariicS and tue 
subject-matter wus the same, in the former suit 
the plauitiit cla-med title lo three pieces of land 
as having been given lo him by his lather who at 
ihe t-ine ui ihdi sun was dead* It was held that 
the gdi was not valid. In the present suit he sued 
as the aurasa son of his laibcr and mother, 
cl tuning a hall share in the same three pieces oi 
land. Held, thai the plaint tt should in the former 
suit have made m t.ie alternative, the claim which 
he made m the present suit a.id that by reason of 
his omission to do so tue preacm sun was 
barred by res judicata (Muung Ltn, Jd MauNQ 
Ba Thaw v, Ma Hmt, 3 Bur. L. 3. 34 i 

72 r. G. 14 : (1923) i&ang. 122, 


8. 11 (Exp. IVl— Execution proceedings^^ 
Failure io attend at ihe settlement of sale pro^ 
clumatwn — Effect -*• Ltabiltiy of Property to 
attachment— If can be agitated. 

Where in spite of notice to the judgment-deb- 
tor he did not attend at tne settlement df a sale 
proclamation under O, 21, R. o6, he cannot by 
reason oi such noa attendance be considered to 
be estopped by tue principle of res judicata from 
contending thereafter that the property was nd 
liablt to a^chmeat, (ScAwIm, C, /, md OidtMd, 
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and Raviesam, JJ,) CHIDAMBARAM Chetty | 

KaNDAS\MI Gocnd^N, 49 Mad, 768 : j 

4o M, L. L 346 : (1923} H. W. N. o7l : i 
74 I C. 155 : 18 L, W 757 : 19J14 Mad. 1 (P.b.i ^ 

! 

.S. 11 Expl. IV— Heard and decidca j 

— Counter claim— t*lca m — Oumtiton to Uain* j 
standatd rent — Subsequent suit — Plea unde} ‘ 
Bombay Rent Ac ft S, 2 — Bar^ - 

In a sun hied on the Original Side of the High , 
Court agaiubt th:? deiendam for rent» c dlcct^rd ; 
hiuj on oehiit of me plaiutihs, the defentdant sel 
up a counter'Claim in ivhich he prated fo: a decla- ! 
ration that he v\a^ a montnly tenant ot phi. • 
Rs. 185 per men 'em and lor an injunction re&- 1 
training tae piaiiitihs from pre\enting the defen | 
dant’s bub-tennats iroai pacing rent to mm I he | 
High ..curt aibinisstd toe plaint h^s buit and j 
granted the dechuattoa and injunction prated ior 
by the deieadan'^. PiaintiHs subaequemiy filed a 
suit claiming anears ot rent at the rate oi R^, J85 
per meuaetn and the defendant pleaded tnat he 
was liable to pay only tne stindird rentot Rs, 150 
per meubem under the Bombay Rent Act 
Held, that the ^defendant hav Ing waived the 
beueut of the Rent Act in the previous countei j 
claim and given up nisrig it and oblamed a deda- 1 
ration on that f mUag was barred by res judicata [ 
from selling up the plea under the Re.d Act | 
(Shah, A C. /« and Crump, J | Fatmabai v. \ 
Fkamkoz. 79 L C. 103 : 1923 Bom. 145. j 

S. 11 Expl lY— Mortgage sutt^Plea oj > 

paramount ittle not set up—EfjtcC | 

Wheie the deiendaut in a mon gage suit had a ; 
double capacity i.e., purchaser of equity of re- 
demption and also settlement holder of a non* 
transferable occupancy holding, but he failed to 
set up the defence that tne mortgage would not be 
enforced agai jsi the property in his hands, he 
Wdl afterwards be barred by r^s judicata A 
question of paramount title can be investigated 
iu a mortgage suit in certain cases {Mooketjec 
and Chostner, JJ,) Skimanta Se4L v* Bindu- 
BASINI DaSI* 38 C. L. J. 183, 

■ ■ 11 — Ex. IV — Mortgage suit— Prior 

mortgagee impleaded as party— Omission 
to set up and prove priority— Ehect — Subsequent 
suit — Bar. See C. F, Code, O. 34, R. L 

4 Pat. t X. 108. 

S, 11 ^ Expin. lY— Omission to put jor- 

ward a ptea—Consii uctive res jad cata* 

In aw ejectment suit the tenant claimed that he 
had acquired occupancy rights by more than 12 
years’ cultivation but did iiOt pLad that though, 
elected once he had been re admitted immedi- 
ately,’ Held that the decision operated as ns 
judicata on the quesuon of re-admission and the 
tenant could not m a subsequent suit raise the 
qucitioa again, {Premantlc, S and Bmn, JM ; 
Maij Md. Ismail v, Baburam. 

Is, B/4A. 240 (Eev.l 

i. (ExpLIVl— OfMtssmn to take pka*-^ 

S^icct matter mi the same — Effect 
Where m a suit for tent by the purchaser at an 
auction sale of au undivided share in a house 
Ugain^ another sharer the other sharaf’s absence 
0 i tunsferable wa?i i^leaded# the 


C. P. COBE {1908). S. 11. 

point will be res judicata in a subsequent suit for 
possession. The fact that the aUual subject 
matter in the two suits is not the same, does not 
ahect the question. {Campbell, J.) Thakur 
Das V, Brij Lal. 73 I. C. 457. 

S. 11— Ex. IV and 0 2. E. %‘-ParUtton 

— hirst suit foi pat ttlton of some liems of family 
propel lies— li heihet a subsequent suit for other 
lit ms maintainable — ProfeUtes lying tn diffC" 
rent jurtsatciions. 

Where one suit for partition of some of the 
joint lamiiy properties was brought and disposed 
of, another buit fur partuun of the remaining 
propel ties does not lie even though the properties 
comprised ui the ia.er suit are within the j’uns- 
diciion of a District Munsif other than the one 
in whose Court the prior suit was brought 
1 here i*. nothing in Ss. 16 and 17 oi the Code of 
1 ..IV 1 I Proctdure to give a peison power to bring 
two suits in two Courts foi the partition of pro- 
pel ties under difterent jurisdictionsi so as to con- 
tsavene the principle involved in S, 11 Kxpl. 4 
and O. 2, H 2 ot the Code. A suit lor partition 
ot joint family property is a comprehensive as- 
ceitaimiiert of the asstts, including lumioveabic 
propel tits, belonging to the family and the iia- 
bii ties to be satished cut oi tiiose assets ; and it 
IS settled law tf-at only one suit lor partition 
would lie. {Oldfield and VenkaUsubba, Rao, 
JJ ) BA^'KAKA BASAVANA GOWD V. BaNKAKA 
Dodda LiNGAPPA. {1923) M W. 294 : 

721. C. 430 : 44M L, J.6a2: 

17 B. W 740 : 1023 Mad. 584, 

S. 11— Explanation IV— 'Sntf for posses* 

sion— Title by purchase asserted and negatived — 
hubseQuent suit on tiile by heti shi p — Bar of. 

When pldinutf sued to recover possession 
property irom a trespasser on the ground that he 
was uwuei by joint purchase with two others, and 
obtained a decree lor his share, and subsequently 
Drought a suit against the same defendant for 
pcJSse;.sion ot the remaunng portion of the pioperty 
claimn g as heir to a deceased per»on, a title which 
he could have put forward 111 the alternative in the 
earlier suit but did not, the subsequent suit is 
bailed by res judicata- 11 Bet. g. L. K. 158, 60 
Cal. 1 Relied on. 41 I- A. 1-12 disiuiguLhed. 
\,Kris/inan and Bafnesam, JJ.) Thona Sina 
Xaina Muhammad Kowther v. Abdul Rahman 
Rowther. 46 Mad. 185 : 

17 L. W. 188 : 32 M. L. X. (H. 0.) 82 : 

72 I. C. 207 : 1923 Mad. 257. 

S. 11— Ex lY—Test 

The test, whereby to determine whether it 
ought to have been matter of attack is this : are 
the rnahers so dissimilar that iheir union might 
lead to coniusion ? Where the plaiiuiff might 
have, in the former suit, put in the clami; that he 
made in the subsequent suit as an alternative, 
claim, and ii he did so, there would have been 
no contusion, and all questions relating to his 
dtle in the property would have completely and 
finally determined Held, he ought to have made 
thfc claim that he made in the subsequent suit as 
a ground of attack in the former suit, and for 
this leason. the subsequent suit must be held to 
bQ res judicata* Where plaintiff claims title to 
certain property, in proving his title to that pro* 
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C. P. CODE (1908), S. 11. 

petty he ought to put forward all means of attack 
in his armoury. S. li omits all references to the 
cause of action. A plaintiff’s cause ot action is a 
very dtifereni thing from his tide ; the one being 
sometiiiDg done contrary to a persoids interest 
which obliges him to seek the aid or iheCouri, 
the other tne proof tnat that sometnmg atiords 
bima\aUd ground for relict. (1692) 1 L. K 2U 
C. 79 (1900) I. L. K. 25 Bom. 189 F. {Maung 
Ktn, J ) Maung Ba Thaw v Ma Hkit and 
OTHERS. I Bur. L. J. 34 , 

72 I C 14 : i9S&3 Rang. 122 i 

S. 11 Ex, IV— Two mortgages— Suit on | 

later mortgage— It bars subsequent suit on foxmer 
one. C. F Code, O. 31, K. i. 69 I, G. 897. ^ 

" ’S. 11 Ex. V — Previously insiituted suit 

— Conneettd cases — Disposal by single Judgment 
— Omission to appeal f tom some case^ — tftea of. 

Wuere a number ot ejectment suits relaimg to 
diffeieut noldiiigs were disposed oi by a single 
judgment and some oi the issues were common 
to all the cases, the omission to appeal from some 
of the cases is no bar to an appeal against ihe 
rest. {Pearson, /. M ) Prayag Singh v. Ram ’ 
Sarup Singh. L. B. 4 A. 33 (Rev.) , 

S. 11. Expln. VlSindmg nature of | 

smt. 

Where a suit is instituted in the interests of the 
whole estate and for ihe benefit of all persons 
who mignt come lo inherit it. me decree in the 
absence of collusion or fraud has the efteci of 
res judicata m a subsequent suit {^ulatman, J .) 
ChhajU V. Gokul, 75 1. C. 693 : 1923 Ail. 888 


C. P. CODE (1908), S. 13. 

S. 11 Ex Representative smt-^ 

Malnbat Tar vend'-- is utt by karnavafi'- Dismissal 
— butisequent suit by puiiof member^ as Vralan 
—Bai , 

The karnavau of a tarward brought a suit lor the 
reco\er> of certain property on the ground that 
tnetatvvad was cntuled to them as the heir ot 
the last owner, Tne court dismissed the suit on 
die giound that the last owner ot the property 
lollowed the Makkathayam Law and that the 
piaintiti was not pruper heir under tnat law In 
a suDsequent suit by the junior members of the 
tarwad tor recovery oi the property held by the 
last owner as Uralau held that the decision in the 
prior suit that the last owner iollowed jVlakka* 
diayam Law and that therefore the plaiutitf's 
larvvad was not the heir was fespidtcaia and 
ihe present suit was theictoie unsustainable. 
(Schwabc, C. J, and iValUiLe, J ) Kuonamvalli 
Unnara v. K. P. Kunhi Raman. 44 M. L. J. 443 ; 

17 L. W 322 : 32 M. L. X. (H. C.) 146 : 

72 I. C 582 : 1923 Had. 514. 

S, 11 Expln. Representative smi — 

Malabaf iarwau — Decision against — Decision of 
appellate Louri opcmics as Kes judicata. 

A decree in suit m which the karnavan of a 
tarwad is joined as a detendaut in his represen* 
taiive capacity and which he honestly defends is 
binding on the other members of the family though 
■ not actually made parties. In considering the plea 
I ot res judicata it is the judgment oi the appellate 
i court that has to be looked lo. 20 M. 129; 3 C, 145 J 
9 L. W 84 Kef. {Spencer and Devadoss^ JJ.) 
Abuvakkar V . Kunhikottiyali. 

74 1. C. 27 : 1923 Mad, m* 


«**-■* * ■■--‘S. 11 Expln VI — Hindu widow — Dect^ | 

ston against — When binding on reversioners, . 

Whether ihe widow lepresentedthe inheritance ! 
in a litigation against her may be gathered from I 
nature of the defence put forward and the j 
issues raised, tried and decided m the iormer suit j 
The mere allegation that she did or did not, , 
Would be of huie value. Was the suit basad upon 
a mere peroonal cause of action by or against the 
widow? Was it a ground personal to the female 
heir that was taken in a previous suit t Was it a 
claim by or against the widow peisonally or ihe 
inheritance which she represented? To decide 
these questions the Court must examine the 
averments the issues and the findings m the pre- 
vious suit If the contemions raised are those 
connected with the inheritance and the trial was 
with reference to them the widow must be held 
to he representing the estate, if not the litigation 
must be deemed peisonal to her and not binding 
upoa the xeversioqers. {Spencer and Venkata, 
suhha Rao, JJ.) Pothdkuchi Rajagopalan v. 
V. RamamooRTHY, 18 L* W. 491 : 73 I. C. 284 

S. 11— Expln. Vl—Public^ right— Issue 

decided in pftor litigation — Res judicata. 

Where the ownership of a deal W’as in dispute 
tietween the trustees ot a mosque and the 
Municipality and was decided against the Iormer, 
they cannot in a subsequent suit by the public set 
up iheir rights to if. * Walsh and Ryves J/J Ram 
CRARB V, Maola Baxsh* 21 A, D, 1.882 : 

I*, R. 4 A* 883* 


^S. It 'Expln, VI— Representattve suit— 

Rights claimed individually and in common 
with others— Decision when res j'udicata — Com- 
promise decree. 

Where a prior suit was brought by four 
pers ms claiming to be trustees oi a temple for 
recovery oi certain lands belonging to the temple 
and the suit was compiomised by two of the 
trustees and the compromise was found to be 
bona fide^ Held that a subsequent suit by other 
persons for recovery of the same temple lands 
was baried by It is not necessary 

to attract the operation of S. 11 Expln, VI C. P. 
Code that me iormer suit should have been in- 
btnuted with the leave oi the Court under O. 1, 
R 8, C. P.C, [Ayhng and Odgers, JJ.) CHEN* 
RAYA GoUNDAN V AtHAPPA GoUNDAN, 

18 L. W. 177 : (1923) H. W. E. 545 : 

76 1. G. 836. 

S. 13 — Foreign judgment—SuU on — Plea 

of want of j unsdiction— Merits if open. 

When a suit is brought in British India on a 
foreign judgment and it is pleaded that the foregin 
court had no jurisqiction but it is found the defen* 
dants appeared and contested in the claim the plea 
is open 

The general rule in such case is that one court 
which entertains a suit on a foreign judgment can- 
not institute an enquiry into the merits of the 
origmial action or the propriety of the decision. 
^PtggoU and Stuart, JJ.) Ganga Frasad ti, 
Qaneshi 21 A. L. I. 890 : L R* 4 Au 304. 
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} 

— S. 16 — Pfoy:s(3~-* defettdani ' — Whit it ; 

includes. | 

Tue word ‘defeadanf in the proviso to S. i6» > 
C. K C., meauii ail tne deiendanis '^vhere mere . 
af*e more tuan uue deiendrtiu lu ihe su t 2l \\\H, ; 
d03 loll. {thiUtrrjed aud i-^unioiu JJ) Maho | 

MltD ^ASIX u, BiilOLA PivASAD MUKHEKitE. 1 

76 X,G. 403. I 

I 

— Ss 16 (b) and 20 {c)—Sutl fof declaration I 
that a will IS a forget y^Ueicrminaiton of ngnt ‘ 
to tmmovmble piopoHy — Ca.*se of aUton Juns - ' 
diction. ! 

A suit by a Hindu reversioner for a declaration i 
that a wdi set up bv tne uidOA of tne Uat male ! 
owner was a turf^er> and tor its canceiUuon can ■ 
be lUbtituced miaer S 2U (cj C. P, Code m a court i 
haang jurisuicn 'II over any one oi the places i 
wuere any part of tue pioperties dealt Witn by 
the will IS aituate Suuh a suit is notone ialhiig 
witrun S. K> (d) of tae C. P. Code. In a suit to set 
aside a vvili tne piamtirt’s alleganmot interest 
and the threat to hio rights are pans oi his cause 
ot acaon and wheie the properties are situate 
within diiierent jurisdictions pa it of the cause of 
actun arises under each jurisdiction. {Krtslutan 
and Venkaiasubba Hao^ JJ.) Nit tala Achayva v. 
NiXTALA Yellamma. 72 1. 0. 920 : 

19,<$3Mad lOa# 

— — Ss. 17 aad 20— Cause of action — Sale of 

goods —Agieement to pay price and render 
account — Forum. Sec (1922j Dig. Col, 166, 
Lal Si.ngh p, TaE Firm: of Haji Kadir Bakhsh. 

69 I. C. 424. 

— -"-S. 17 — Ex parte decrce-^^Setting aside — 
Sccun ty-^-Power of Court to determme nature 
and extent of, 

it IS open to the Court in setting aside an ex- 
par te decree to direct whether me security should 
be paid m casn or m property and if it gives 
direction on« way or tne omer a reasonable time 
has to he allowed for carrying out that direction 
{Kapihaiya Lal^ J. C*) Six A kam v> Lalta, 

9 0. & A. I,. B. 67 : 73 I. C. 219. 

— ^S. 20— Carfyniig on business at a place, 

Wncre the deienoauts had no permanent oihee 
at Amritsar bm there was only a travelling agent 
residing at that place wtio secured orders for mem 
and iorwardea them to the Head Olhee at 
Calcutta, but ae had no power to eater into any 
contract or «-o receive any on behalf ol the defen- 
dants. Held tnat the deieadams caanot oe said 
to be carrying on business at Amnt&ar. {Mon 
Sugary J,} Firm of Hira Hand Muklidsar v. 
Firm of Gurmokh 73 1 C. 203 ; 

1923 Lab. 427. 

— — Ss. 20 and 21— Can of action^Sui t for 
rmt-^Junsdiction^ Royidence of defendant**-- 
Wmiper of ob$ecmn^B, T, Act^ S i44— 

Uan sale-*-JLegaUiy of, 

Reading Ss. 20 and 21 of the C. P. Code together 
with 6. 144 of the B.T. Act a suit for rent may be 
imlitnted in the court within the local limits of the 
jdrisdichon oi which lies me property in respect 
of which a smt for possession may have been 
bruugut This however does not exhaust all ihs 
proviiloaS;Of S. 20- C» F. CcwieiiCis.'^ and,(b)»of 


C. P. CODE (1908), S. 20. 

S. 20 C. P. Code allow a landlord to institute a 
suu for rent where the lenant resmes. Tuis 
mubt obviuusly be limned to cases wtiere the 
landlord seeks a decree for money. Where, how- 
evei , the landlord sesKs a decree for rent as also 
ejectment uiider S. 66 oi the B. T Ant tne suit 
must be treated as one for the recovery of im- 
noveable property wahm the meaning of S. 16 
1*1) 0. P. Code and can consequently be instituted 
in the Court within the local innits of whose 
juusdictioii tne propeity is situate. A suit for 
tne recovery of rents of lands situate in one Dis- 
trict may oe brought in another district where 
the deieiidaut IS residing, aitoough m such suits 
the plaint h’s title to the land in respect of which 
toe rent is sought to be recovered may inciden- 
tally come in qucbtion. 

Where a court has no juiisdiction over im- 
moveable property it cinuot val dly sell it m 
execution of a decree except in the one case pro- 
vided by O. 21, K. 3. C. F. Code. Where a court 
sells immoveable property entirely outside its 
juri'^diction, me sale xa a nullity, It is an ele- 
t rotary principle of law ihat if a court nas no 
jurisdiction ovei tne subject maaer its Judgments 
and orders are mere nullities and may nofc only be 
set aside at any nme by ihecouro in which they 
are rendeied but declared void by every court m 
which ihey are presemed. If a Court has no 
jurisdiction, its judgment is not merely voidable 
bat void and it is wholly unimportant how pre- 
cisely certain and technically correct its proceed- 
ings and decisions may have been ; if it has no 
! power to hear and determine the cause, its autho- 
rity is wholly usurped and its judgments and 
orders are the exercise of arbitrary powers under 
the forms but without the sanction oi law. These 
principles apply not only to original courts but 
also to Courts of Appeal, Accordingly where an 
appellate court does not possess jurisdiction to 
review the action of the court below, jurisdiction 
cannot be conferred upon it by consent of ihe 
I parties ; and any waiver on their part cannot 
ma^e up tor the lack or defect ot junsd.ction, 38 
I C. 639 ; 9 All. 191 ; il M. 26 Ref. 

! The provisions of S. 21 C. P. Code are an ex- 
j ceptioa to the well established rule that where 
j the Court has no inherent jurisdiction oi-er the 
1 subject matter of a suit its decree is a nullity even 
' though tne parties may have consented to tne 
1 jurisdiction of the court. This exception cannot 
I ba so interpreted as to have a wider application 
; than wnat IS justified by its terms. When the 
i Judge has no inherent jurisdiction over the sub- 
; ject matter of a smt, the parties cannot, by their 
I mutual consent convert it into a proper judicial 
{ process, although they may constitute the Judge 
their arbiuator and be bound-by his decision on 
the merits when these are submitted to him. 
This however can be accomplished only wnen ihe 
parties have expressly consented to suen a pro- 
cedure. {Mookerjee and Chotznef, JJ,) Kunja 
Mohan Chakravarthy v. Manindra Chandra 
R ov Chowdhury. 

27 0. W. B. 542 : 19^3 Cal. 619. 

— — S. ^O-^-Junsdiction-— False allegations-*- 
Abuse of the process of court 

Where in order to bring a suit within the juris 
dietion ol a court of a particular localityi the 
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C. P. CODE (1903), 8. 20. 

plaiatiff makes false statements knowing them to 
he false that is a traud ou the court and the court 
would have no junsdichon to entertain the suit 
Meats, C. /. and Banetjee, JA Abdul Ghvfur v 
NuRpDDiN Ahmad. 45 A. 193 : 71 1 C. 411 

1923 A. 137 (2,. 

Ss. 20, 115— 0«esho« of junsdicHon, 

No hard and tatst rule as to revision can be laid 
down in cases of decisions ast * lurisd ction under 
S 20 ai»d each must be decided on its own me 
nts. Ordinarjl>, interference in rev»sion is m 
advisable m such cases and uhould only be exei 
cised Hi exceptional cases to remedy an injustice 
Wnere the defendant is by law entitled to havt 
the case tned at Patna, it will be a gra\e in 
justice to him to insist on its trial in Jagracn in 
tne Punjab which will put him to a very great 
expense merely oecaube the trial Court has erio 
neously held t'lai the Jagraon Court has juris'd c* 
tion. (Mcti Sagar, JA The Firm Sita Ram Ram 
Dhan z^. The Firm Benarsi Das Puran Chand. 

1923 X,ali, 565 

— — S. 20—Suzt for price of goods or for re~ 
covery of money — Jurisdiction, 

Ordinarily, if goods are purchased or money is 
borrowed, the payment for th goods or repay 
meat ot the money must be presumed to have 
been agreed to be made at the place of resideuct 
or the seller or the lender as the case may be. 
{Banerji, /.) Bangali Mal v. Ganga Ram. 

71 1. C. 431: 1923 A. 466 (1). 

S. 20 (c) — Cause of action — Collusive and 

fraudulent decreeSiat to set aside decree 
Jurtsdiefton^of Court 

Plai.titf obtained a decree again‘-t a person and 
attached his properties at Amritsar. The demn 
dant who professed to have a decree of tne Fero- 
gepur court against the same person got it trans- 
ferred to Amritsar and applied lor rateable distri- 
bution along with plaintitf. Thereupon tiie plff, 
sued tor a declaration that the decree obtuned b> 
the defendant was fiaudulent and collusive. 
Held that ihe Amritsar cou«t had jurisdiction to 
try the suit. 25 A. 46 ; 37 A. 189 ; 39 A, 607 Rei. 
{Abaul Haoof} Balla Mal v. Jagan Nath. 

72 I. G. 392 

— S. 20 (c) — Cause of action— -Facts consti- 
tuting breach of contract, it, part of the cause oi 
action in suit for damages lor bieach — Jurisdic- 
tion,. See (iy2lj Dig. Col. 1^18. Raipur Manu- 
facturing Co. Ltd. V. JooLAGANTi Venkata- 
SUBBA Rao. 70 I. c. 284. 

— S. 20 (c) — Contract for sale of goods— 
Breach - Damages— Place of suit. 

The plaintiff was a resident of Yeotmab The 
defendants carried on business in Bombay as 
commission agents. The plaintiff sent some 
bales ot cotton to the defendants for sale in 
Bombay. He alleged that the defendants did not 
sell the bales on the day which they were 
instructed to sell them, that they described them 
as of a quality inferior to the leal quality and 
that they tbu^ fai!<*d to realise iheir proper value. 
He sued for damages occasioned by the defendanis 
conduct ill the Court of the Subordinate judge, 
Yeotmab Held that suit was properly framed 


C.F. COBS {1908), S.21. 

A,J. C) Chagan Lalt/. Aboobakar. 
Abdur Rahman & Co. Bombay. 

Nag. 167 : 72 I. C. 465 (1923). 

S 20 (c) — Decree— aside— Cau^'e 

oiactiin, Sfc {1922* Dig Col 168 The Indian 
Provident Co., Ltd. v Govindv Chandrv Das. 

27 C. W. N. 359 1923 Cai 425, 

S, 20 {<A— Insurance folicy — Smi on — 

Cause of action — Plea of occurreiuc of damage. 

For the purpose of S. 20 C p Code, fhe words 
cause of action so ^ar is suits on contract are 
concerned incl»>de the making ol 'he contract and 
t le pertorm.ince or completion of perforrrance of 
he contract and the pavment of money under the 
contract. In cases based on a policy of insurance, 
he’ do not include the loss or damage of the pro- 
perty insured which is merely a cause of .the Cause 
of action. 

The English defir ition of ‘ Cause of action* is 
not to be applied in all cases to India— Case law 
and the difference in legi^la'ive enactments point- 
ed rut. \H call and Lcntaigne, JJ) JUPITER 
General Insurance CoMPA,Ny v abdul Aziz. 

1 Bang. 231 : 1924 Bang 2, 

S. 20, CL (c) —Jurisdiction — Bt^each of 

contract for sale of goods— Place of delivery— 
Suit instituted in. 

The plainTff— firm residng in Gufranwalla 
arranged with defenda-ft firm residing in Calcutta 
to purchase certam goods and send them 
to Guiranw^alla; the plaintiff- firm was to send 
the money to Calcutta to the defendant The 
plaintiff rem’tted Rs, 800 to the defendantand the 
latter consigned the goods to itself in Gujran- 
walla sending the railway receipt by value payable 
r»o«t frr the balance of the pnee. The plaintiff 
refused to take delivery of fhe railwav reedpt 
through the value pavab’e PO'=^t and it rvas return- 
ed to the defendant. Subsequently it turned 
out that the goods were lost and the plain- 
tiff sent the balance of the purchase once and 
isked for the delivery of goods. The defendants 
could not comply wUb the plaintiff’s request. In 
a suit for damages instituted by the plamt'ff at 
he Gujraowalla Court held that the goods had to 
be deluered under »he contract at Guiran walla, 
that the non-deliverv formed a pait of the cause of 
ac’ion and that the plant iff ’ssu t was maintainable 
in »he Gujranwalla Court. 39 M. 195 : 77 K R. 
1909 ; 65 I. C. 282 ; 43 A. 934 referred to. 
{::>cotf-Smitk, J.) Firm of Jagannath Diwan 
Chand 21, Jagannath Moti Lal. 71 1, c. 38. 

S. 21 and 0 41, E. 23 — Remand by up pel- 
tate Court — Jurisdiction to try* 

The jmisdict on of the Court trying a remanded 
case depends entirely on the order of remand. 

Where, therefore, the High Court remanded a 
case lor trial by the Munsif’s Court of Madura 
Town, held, thaf the Court of Madura Taluk, 
wh’ch was a different Court altoge her had no 
luiisdiCT’on to deal with it or pass any orders in 
»t, Neil her S. 21, C P. C. in teiins nor any 
principle underlying it is applicable to the case. 
{Knshnan, J.) Uthuman Ammal v. Naina 
Mahomed Rowther, 44 M. I 238 : 

17 L. W. 855 : (1923) M. W. N. 194 : 

$2 M. L. T. (K. 0.) 276 : 72 1. 0 314 : 

1923 lead. m» 
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C. P. COM (1908), S. 22. 

— — Ss 22 and 2S-~Balanu of convenience. 

Where the dealings all took place at Karachi, 
the persons from whom goods ueie brought and 
to whom goods were sold, the petitioners were 
at Karachi, and all the accounts reUiing to the 
deal mgs in question were at Karachi, Held the 
balance of convenience was gi ea'ly m favour of 
the case being tried at Karachi (Mafhne^u, J) 
Banaksx 0AS V. Kishi lal. 72 I. G 592 * 

1923 Lah. 383. 

Ss. 22. 23 and 2^--Transfct of case— 

Grounds for— Transfer to Original stde oj the 
High Court 

The ngdt of a plaintiff to institute a suit in a 
court in whch the law permit'i him to sue 
should not oe interfered vi.nh by the Hign Court 
in I he evercfse of its extraordinary jurisdiction 
unless the suit is bi ought in bad faith lor tne 
purpose of working inuist'ce to which the de- 
fendant would not be subjected if the suit were 
brought in another competent court. The mere 
fact that it would be more conventem to the 
deiendant to have the suit tried in another 
forum IS no ground for the transfer. Ss, 22 and 
23 C. P. Codj do not provide for the transfer of 
a case from a court subordinate to one High 
Court to the Original side of another High Court, 
12 C. W. N. 446 dii.t. 1 Pat. L. T, 5^9 Kef. 27 
M. L. J 645 approved 44 A 278 Ref {Campbell. 
J,] PR.IGJI SooRji & Co. Bombay K^ll 
Mal Shoki Mal & Co 69 I. C. 772. 


|C. P. COBE (1908), S. 24. 

For administrative purposes the Original side 
of the Chief Court of Burma is not subordinate to 
the Appellate Side but for the purposes of appeal 
it is subordinate. Consequently an application for 
the transfer of a suit from the original side of the 
Chief Cfurt may be made to the appellate side. 
{Robinson. C. J. and Duckworth. J.) Fb.MANATHAN 
C HETTY V RaMANATHAN ChETTY. 

1823 Bang 22. 

S 2^— High Court*s powers— Evidence 

I concluded tn one Court, 

In a suit concerning land dispute, a court which 
I really bad no teirnonal jurisdiction went into the 
I case elaborately, made local inspections and re- 
f corded evidence fully, when the defect was found 
out. Then the plaint was returned to be pro- 
I sented to the proper Court. Held, it was a pro- 
' per ca‘?e in which under S- 24, the High Court 
1 should send it for disposal to the lirsr Court itself, 
j iPiggoti and Walsh. JJ.) Nand Hira Dei. 

21 A, I, J. 86 : 1. R. 4 A. 311 : 73 I. C. 495 (2 ) : 

1923 A. 249, 

S. 24— Transfer of case — Adverse deci- 
sion on a point of law in a connected suit. Sec 
11923' Dig. Col. 170. Firm of Jai Narain 
Babulal t'. The Firm of Narain Das Jaini Mal, 

69 I, C. 585. 

1 S. 2^— Transfer of case— Grounds for— 

1 Balance of convenience, 


SS. 22, 22— Transfer of case—Pnnciple 

guiding. 

The plaintiff has always a right to choose 
his forum wuth this right. The jurisdiction 
conferred by S 22 and 23 C. P. C. is of an 
exceptional character and should be exercised very 
cautiously and only when a clear cause has been ^ 
shown. The mere fact that it would add to the : 
defendant’s convenience to have a transter is no 
ground for transterring a case (Shadi Lal^ C. i.) 
l^NDiT Hoop Chakd v, Ookal Chasd, 

73 1. C. 860» 

Sa. 22 and 23 ---Transfer of suit— Choice \ 

of forum, I 

It IS only when a suit may be brought in one or j 
other of two courts, both of which have jurisdic* j 
tion that an application can be made under Ss. 22 
and 23 of the C. P. C. Where the jurisdiction ot 


A plaintiff has an undoubted right to bring his 
suit m anv court which has jurisdiction but there 
is no particular sanctify to be attached to this 
rig It. It the defendants cm show axlear balance 
of advantage in the wav of convenience and 
expense they are entitled to have the case trans- 
ferred {Ashworth and Simpson. A. J C.) Thakur 
Narindra Bikram Jit Singh v Sheo Batan 
Thakur. 69 I. C. 717 : 1928 Oudh 30. 

S. 2^— Transfer of case — Notice to 

opposite party— Necessity for. 

There can be no question that a District Judge 
should give notice to the other side when dealing 
wi‘h a transfei case on the application of one of the 
parties and not sho motu. His failure to do so is 
certainly an irregnlar-ty. {Ashworth. A, J, C,) 
Kabim Bakhsh V, Abdul Huq. 86 0, C. 62 : 

74 I. C. 248 . 1923 Oudh, 240. 


one Court is denied an application for transier 
under these sections cannot lie. 12 A. L J. 986 
followed. {Abdul Qadir, /.) The National 
Engineering Co. v. The Rattan Engineering 
Co. 71 I. 0, 268 . 1923 lah. 288 (2). 

$s, Transfet —Grounds for. 

A transfer of a case ought generally to be made 
only on strong grounds. 

Where it was established that almost all the 
evidence would be available only at the place to 
which a transter is applied for, ihe convenience 
and interest of both parties would be secured by 
ordering a transfer. Such applications should be 
made as early as possible. {Abdul Raoof. J,} 
UAmi Das v. The Firm Brij Lal Jagan Nath. 

69 I. C. 239. 

— 23 (Bj^Transfer of suit— Chief Court 
»-^iginal Sid^^dppheafion to be mttde to winch 
(loort 


S. 24 Transfer of suit — Reasonable 

ap prehension. 

Reasonable apprehension on the part of a 
litigant should receive consideration when a 
transfer is applied for but at the same time the 
apprehension must be such as a reasonable man 
might reasonably be expected to have [Broad- 
way. J.) Khwaja Ahad Shah v. Mt. Ayshan 
Begum. * 1823 lah, 564 

S. 24 — Transfer without notice ex parte 

decree. 

It is alwavs usual to issue notices to the parties 
informing them that a case has been transferred 
from one court to another and in the absence of 
such a notice a party may well plead that he did 
not know in what court he had to appear. (Moil 
Sugar. /,} Ganga Ram v* GUJarmal. 

1 1923 lah. 
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0. F. 002>£ (1918), 8. 34. 

S. 24 (4) — Ca«s« Couri-^TransJcr 

o/ 5 M;f to regular jurn-diGUon — Appeal 

Waere a suit iab imted m a Siiwll Cause Court 
is transt erred for trxii by the Q s net Jud^e to a 
Court not invested with such powers, there is no 
appeal f^om t‘'e decision of such court, Tne suit 
reasauis a small cause one lU spue oi ihi 
transfer. 33 M, 2S ; 27 C. L J. 461 ; 31 B. 314 
F. B. Foil. {Coutts and Adamu 77,1 Bhagaam 
Das y.KESHWAK 1 i'at;. 698 

09 i. C. 681 (2): 4 Fat. I. I. 339: I Fat. I*. E. im : 

1933 F. 49. 

— _ — s 38— Plaint— Presentation — Mf*dfi of— 
Delivery of plaint at private residence oi Judge. 
See (1922) Dig. Coe. i7U Madhorao v, MA^oHAK 
Dal, 19 H. L. E 23 

— ^s. 37^Suit duly instituted — Meaning of 
— Dismi‘'Sai of suit for noa-pa\ment of 
court lee — Review w’thout notice to other side. 
(1922) Dig, Col. 170 Surendra Prasad Lahiri 

CHOUDHURIV, AFTABUDDIK ArlMED. 

69 I. C. 43 

S, 34— Post diem interest-- Damages - 

Measure 

Wnere there IS no express stipulation for the 
payment of interest after the due date. th«. 
mortgagee is entitled to damages on account of t e 
fadure trf the debtor to pay the debt ai the stipu 
lated tune. The measure of damages would 
pHtnajacic be the same as the rate ot intere-t 
stipulated for by the parties. There 'S no rule 
of law making the contract rate necesaarity ibt" 
measure ot damages, and the Court has discre- 
tion to reduce the rate «f it is foun i to be un 
usual. (17 All 511. P. C. 3 L^b. 200. F. B 
Ref), (Scoit Smith and Fforae.JJ.) Bud^iU Ram 
V, NiaUAT Kai. 73 I. C. 875 : 1923 Lan. 632 

S, 84 (2)— Decree silent as to interest— 

Effect, 

Where a decree is silent with respect to inte- 
rest. tne ecu t Should be deemed lo have roused 
it, {Spencer and Devadoss^ Jh) Ambi ik Pudh 
KovilaGAth Sridevi. 43 M. L. J. 687 ‘ 

(1923) 3tt. W. N. 753 1 18 L W. 686 : 
S3 M. Ii. X. 101 (H. C.) 75 I. C. 666 

— s 35— — Discretion. 

Where the ccuit below gave reasons foi 
awarding costs in a pa I ticular manner and it is 
not shown that the principle adopted is wrong 
the discretion exeicised by the court below sh mid 
not be interiered with in appeal. (Marten and 
RralU 77.) Shridhar Laxman o. Jan^rdban. 

72 1. C. 993 ; 1923 Bom. 37. 

— — — S. 35— Costs — Discretion as to — Inter- 
ference With discretion of— Trial Court on appeal 
—Power of Second' Appellate Court to tntetferc, 

A Court decidntg a case has a di'Cietimi vest- 
ed m It to award costs and wnere the discretion 
lias jud cially exerci'^ed ’t is improper fur an 
Court to mterfere with the exervi^e of 
that discretiep. Where however an appellate 
Court has inierfered vyith an order as to cnsD 
parsed by the first Court the legality oi tut oroer 
ot the Ibt Appellate court can be questioned on 
Second Appeal. So far as appofttonutent of cos s 
ia concerned there is no dialinctfdir between pleas 

Y D~12 
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C P, Qom (1908) S. 39. 

•ased on facts and plea® based on law. An orris- 
*iju to provide tor co>tsi mav he corrected ei her 
by review or bv ap tab ( ts/iifuri/i, 7. C,| Eam 

KlbHAN DaSI? lAGAyiSATH I RA^AD. 

23 0. C. 383 I 73 1. C. 222 : 10 0. L. L 20 t 
1923 Ouih 155. 

S 35 — Costs — Discretionary mailer— 

Intetfercncc on appe-tl. 

Wnere a rtas«»nab!e d-.bcretion has been exer- 
cised in the matter of c bts the High Court will he 
4ow to ihte'fere. {Daniels A. 7. C) RxJEXDRa 
Xarayan V. Ghafuok Khan, 9 0. & A L. E. 77 : 

73 I. C 307. 

S, 35 — Costs— Partition suit. 

The geneial rule is that in partnon suits parties 
‘►hould I ave thc’r own costs except with regud 
to the institut On fee which should be borne 
•roportionately by all the pa't»es C 7 

Iftd Crump, 7.) Kastcribai Manibai V, Bai 
Mahalaxmi. 1923 Bom 464. 

,gg. 87 l’:Q --Execution — Jurisdiction 

Mon^y-odeiree -Transfer of aiea ivhere judg* 
meut-dchtor lived fiom one com t (o another 
Where subsequent to ihc passing os a money 
decree the area in which the ludem*^ t-i^«-btor 
lived was transferred from the junsdrtion of 
he coii.tuh’c.i pa^'Sed tiie decree to hat of 
amither Couri, It is open to fhe Dner cour^ to 
execute the decr-e. 42 M 821 ; 37 M. 4h2 Ref. 
iPdfield and Veukaiasuhba Roo JJ ) AIvthU- 
KARUPPA CHETTY V PAIY^ KAVUXPAN 

46 M. L J. 210 1928 M. W- N. 406 : 
18 B W 17 : 73 I. C 9i6 l2) : 1924 Had 32, 

Ss. 38 and 39 -Applicatir>n for exeenti^'n 

- Step in-aid — Applicaion to Court (am 
whicli decree has been trans* erred lur exf-cution — 
Not vahd. See Lim. Act Art. 182 2 Fat. 247 

S, 38— Tender — Conditions? ^ee (1922) 

Dig Col, 376. Narvik Das^' Abinash Chandar, 
27 C W. N. 299 : 69 I C 278 : 
21 A I J 201 ; 37 C. L J 4^7 : 

44 H. L, 7. 728 (F. C,)- 

8. 39 “Application for transfer andyxe- 

rution— D fie*ence between— Fresh a "pi ic boa 
f 'r execut oj' when necessary See C P. Code 
0.21 Rr, 6. 11 (1923) Fat. 280. 

S Z^— Decree of Tillage Mun^tfs Court 

transfer red or withdrawn to District Munstfs 
Court for executton— Power of District Munsifs 
Court lo tians lot cecrie far execution-*- Madras 
Act I ot 1889. 66u/jd 67 
A District Munvif, feceintig bv t»ai’sfer a 
deci ee of a villiige Court under S 66 of Madras 
Act I of IS'iO or, wiihd-aw’inff ex'*c« 'on 
of a decree to bi« own file m der S 67 l as no 
iur sdictu n to tiai sfer it 0 r exfcnt rp t a» nher 
District MunsiCs Court ni der S 3* of e < ode 
of Civil Fiocediire. iOldfield and Df7<adoss, //.) 
Kandoth SANKARAK Nair V, atchcthan. 

46;Haa. 734 : 32 H L. T. IH. G.) 403 ; 
18 D, W 19 : 73 I. C. 798 : 44 K. L J, 643 

— S. 39 — Transfer of decree-C tin t r u h-cb 

decree transferred -Competency of junsd c On 
See (1922) Dig. Col. i72. Amrit Lal v, Murli- 

OHAR. ir«.SSt 
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C. t. COSZ (1908), S. S9. 

-S 39 (ii)^Presuntpfion u^der^ 

There is no presumption that u hen a decree is 
transmitted ior execution to another court, it in ! 
tended the decree to he executed en ai^ainst 
properties situated within the jurisdiction of the - 
transmitting court. {:ifencer umi D^vado^s, JJ] 
Maharaja of Jeyfoke v. Raja Lakshmi Nara 
SAMMA GaRU. 18 I. W, 747. 

S. Al-^AppHcabilit^—What amounts to 

information, 

S, 4l C. P. Code does not prescribe any parti- 
cular wav in which the court lO wn*ch a decree 
is sent for execution should in orm the court as 
regards the result of t.se bame Where a c urt has 
both small cause powers ai d original junsdict ou 
and a decree pass d under the former is exec'ited 
under the latter and an entry of satisfaction is 
made in the Small Cause Register, the section has 
been complied w th. 

Per Crump, J: -S. U contemplate** two different 
C'^urts and cannot be applied >tr ctU to Such a 
case. {Madeo i^ C. J. and Crumps 7.) Mam^am 
PKBRCHASD MARWADI U. VlTHU Kamji Patil 
Pandb. 1993 Bom. 371 

— — S, 41— -Earecttfion of decree — Decree sent 
t@ anedher court for execuiion-^Certtfica^e 

tt does not follow that because one a^pU'^ation 
for execution fails in a Court to wh ch the 
decree has been sent for execution, that Coint is 
bound to send a certificate to the Court in which 
the decree was passed. The judgment creditor 
might still be anxious to execute his decree in 
the former court, and it is only when the Court 
to which the decree is sent has executed it or 
has tailed to execute it that the Court is bound to 
send a certificate under S 41, It was intended 
that there should be complete failure such a*, 
would result in no benefit to the judgment 
creditor for one reason or another and no* 
merely a partial failure. {Macleod^ C. 7. and 
Crump, JA VithU Daulata Patil p, Ganfsh 
25 Bom. I. R 453 : 74 I. C. 149 • 1923 Bom. 396 

- 8. 43 1, (a) and 0. 41, E. 23 —Remand 

under inherent power — ^No appeal from order. 
See (1922) Dig. Col. 339 Sheik Mahomed Mara- 
KAVAR ». RaNTGASAMI NAIDU. 

691. C 826. 

S, 47 — Appeal against order staying 

execution, 

AU orders staving execution of decrees are 
questions arising between the parties to the suit 
in which the decree was passed, and relating tr. 
the execution thereof, and, as such, appealable. 
iSco# Smith, 7.) Fitz holmes v. Wa^yam Singh 
75 I. C, 419 : 1923 Uk, 514. 

Appeal — Costs of commisman^ 
Exeoutwn^^Nature of order C. P* Code S. 151. 

Proceeding# in execubon of an order concerning 
costs of a commission are under S, 151 C P 
Code and do not fall under S 47 C P, C. As such 
there is no aoneal, {fCanhaiya Lai, 74 Gopal Das 
F. Gaori Shanker Prasad. * 74 1. C. 186, 

Appeal — Issuing warrant for 

arrest 

An order issuing a warrant for arrest is 
onf S, 47 , C. p.C* ^d is appealable 


C. P. CODE (1908), S. 47 . 

as a decree. {Scott Smith, /,) Mehr Chand v. 
Ram lal. 73 I c. 76$. 

S, 47 end 0. 21 Rr 15 and IB— Appeal^ 

Jotnf’decree'- Transfer bv one of the decree* 
holders — Adjustment— Effect of 

Disputes among co- decree-holders as to the 
right of one to execute a joint decree to the ex- 
clusion of the other are not questions arising 
^tween parties to a suit. Di^^putes between 
indsment»debtors inter se as to the possession of 
the property after satisfaction of a decree would 
not come under S. 47. To come within the cate- 
gi^Tv of S. 47 they must be questions arising be- 
iween persons opposed in interest in the suit and 
not between a party to a «5uit and his own re- 
present ti^’e 25 Bom 6^1 : 31 M L. J. 44 refer- 
red to. Persons may be pa 'ties opposed to each 
other without necessarily being arrayed as plain- 
tiff and defendant resnectively in the suit No 
appeal is provided a?amsr an o’-der undei- O. 21, 
R. 15 or R. 16 C.P C. 23 Bom, 623 Referred to. 

It is only such ord^'rs as determine qne-tiuns 
arising between panies to the <;int or their re- 
presentative** that become anpealable as decrees 
passed tmder S 47 C P C, 17 Mad .304 : 1918 M. 
W.N 507 rpfe’-red to A question whether a decree 
has been discharged is one relating to the exe- 
cuTnn, discharge cr satisfaefon of the decree and 
♦o allow one of se* C’-al mint decree holder** who 
have already received pavment to emne in and 
anplv for execution a^ter the ^ther d ecree-’^ older s 
have certified discha-ge of the debt would open 
the door to fraud and defeat the object of O. 21, 
R, 15 . A joint decree was transferred after ad- 
justment to the othe» decree holders to one of 
the decree h Iders. The transfer was recognised 
1 after r.oti''e to the decree-holders who had satis- 
fied the decree, but there was nothing In the 
notice sent to them that there was any question 
raised as regards the validitv of the transfer. On 
a subsequent anpUcation for execution of the 
decree bv the transferee held that it was open to 
the other decree-ho’ders to object to the execu- 
tion on the jrmund that the decree had been pa’d 
S off bv themselves and that the transferee took 
the decree wi'h the knowledge thereof. {Spencer 
and O i^ers, JJ ) BUDARAJU HaNUMANTHa Row 
V, Allamnexi Kt?ISHNrAMM4. 

70 I.C. 329 : 82 M. B. T. (H. C.) 118 (2). 

“S. 47 and 0. 21, B 58 - Appeal-Object- 

tion pedtion of judgment debtor — Dism’ssal of — 
Order not appealable See (1^22 Dig. Col. 173. 
Shvikh Nazir Husain v, Mahomed Ejaz 
Husain. 1 Pat. 637. 

“Ss,47 and 7B'~ Appeal — Order dismissing 

application for rateable dtsirihnbon—'Kaiure of. 

Where the Court below d'smisses an application 
for rateable distribution on the ground that it has 
not been validlv presented before the money was 
paid out to other creditors, the ortisr is not 
appealable and the remedy of the aggrieved party 
snH. [Old fold and Venkaiasuhha Rao,JJ.) 
SOMASUNDARAM CHETTIAR V, ^UNDARFSA RaO. 

32 H. I. T. 155 {H. C.) 

S. 47and0. 43, E, I— Appeal— Order 

dismissing execuiton application for default, 

^ An order dismissing an application for excu- 
lion for default of the decree-hohier is not 
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G. P. CODE (1908), S, 47 

ap|>ealable {Jwala Prasad and Buckmll^JJ) 
GOUK CHANDKA RoV v. JaNARDAN PRAbAD 
Thakur, 4 Pat. I. T. : 1928 P. 180. 

S. — Pre-emption decree-— 

Question of payment in time. 

The question whether payment was m-ide in 
time of the money required to be deposited under a 
pre-empt on decree is Otie atfecting the discharge 
or sa ibtaction oi a decree and as buch tails under 
S. 47 C, P C. (A'an/iaiya Lai J. C:} Nilkhanath 
V, Mahabir SIMGH. 26 0 C. 815 : 74 I C 558 . 

9 0. & A. L. E. 207. 

“S. 47 — Appeal -‘Restoring possession to 

judgment-debtor — Conditional decree-— txceuiion 
granted under mtsapp* ehension, 

A conditional decree cannot necessarily be 
treated as a preliminary decree and the order, 
restoring possession to ihe judgineni-dcbt r o.i 
the ground that the possession was given to the 
decrSe-hoider under a m sapprehenston that ihe 
deciee-hoider had satisfaed the cunduion which 
he had not. is ot the iiatuie of a hnal d^-cree. Toe i 
order, however, is an order passed in the execu- 
tion dcpiftineat iiom which aa appeal couid oe 
preferred u der the piovia Oxis ot S. 47. C F. C. 
{Daniels, J, C.) DORi Lal v, Mt. Jamaga. 

72 X. u. 879 : 1923 Oudh 16. 

' " *S. 47j and 0. 21, E. 66 -Appeal-Sale pro- 

clamatton— Notification of encumbrances-Oojcc- 
tion by judgment-debtor. 

On the application of the decree hJlder 
encumbrances existing on the propeay ahached 
were notified in the sale proclamation. Tne 
judgment-debtor applied under S 47 tor an order 
that the properties could no^ be sold subject lo en- 
cuiubra-.ces Tue objection was allowed and me 
decree- a aiders appealed. On a qaesnon arising ts 
to whether ihe order oi the court wa^ appeilaoie 
held th4t toe appiua ion o» the judgm^ni-debtoi 
did njt raise Ally question as to tue terras on 
Wiiich the sale proclamation should be settled Dm 
jt raised the question whether tue Court couid sell 
the property subject to the eucu nora xes 
and that liie question waa one reUiing to the 
execution of the decree and tuat the order was 
therefore appealaale. {Das and Adamt^JJ.) 
William Malin'g Grajst v Suraj Mal Marwaki 
72 i. 0. 860 : 1 Pat. L E. 58 : 11923) Pat. 76 : 

1923 P. 134, 

*—*— Ss. 47 and 144 — Applicability ot — Execu 
tion sale — Properly aiiegtd to have been wfong- | 
fully sold in execution — Restitution, 

^ Where the judgment deotors ap ly for restitu- 
tion of property puichased by tue auction pur- 
chaser at an execuiiou sale on tue ground ihat the 
decree holders had sold certain property noi 
covered by tue decree, Held ihat the application 
was not mainta liable under S* 47. C. F* C. 
{Stuart and Kan hat ya Lal, J/,) MONNA Lal v. 
The Collector of bHAHjAHANPUR, 

45 iUL 96 ::74 I. C. 995 : 1923 A. 470. 
— S. 47“ ApiXioibility — P’’adure lo issue 
ncAiCt under O. 21, R 22 -Execution sale sought 
to be set aside— -Sec md appeal, if lies. Sre C. F. 
Code O. 21. 8 90* (1923) Pat. 283 

— S. 47 — Applicability — Questions between 

judgment debiorsSale proclamation--- Order <« 
mhuh properties to be sold-^If 


,C. P. CODE, (1908) S. 47. 

A decision of an executing court as to the order 
I in Which propel ties weie to be sold in execution, 
even though ic is a question between judgmeat 
deDtor’s onl>, is one relating to execution, dis* 
cargo or satisfaction and as such appealable 
under S, 47 C. F Cude. The section ib not limited 
m its application to quesuoos arising only to par- 
ties who are opposed to each other in the suit 
{Oldiitld and Duvadoss, S.) Vt DAVY ASA AIYAR t. 
V. The Madura Hindu Labha Nidhi Co.. Lm 
18 L. W. 311 . 11923) M. W. H. 662 : 

45 M. L. J. 478. 

S. 47 — Attachment of assets of deceased 

judgment debtor execution — Liauu by reversioner 
aliovved in suk of deciec-holder — Maintainability, 
oee C. F* Code, O 21, R 63. 71 1. C. 10x2. 

8. 47— Bar of suit— Execution procee- 
dings against minor— No athdavu as required by 
O. 32, K. 3 — p'aimre of guardian to appear — Suit 
lod dare sale a nullity— Limitaoon. bctf (1923) 
Dig. Col, 174 Alam Din v, Allah Dad. 

5 Lah. L. 7. 44 

S 47 and 0. 21, B 90— Bar of suit by 

auct on purchaser J or possession -Detence that 
she Wds mvM d— -No Dai. 6’te (1922) Dig Col, 
i5b Munis HI Coin a Dandum v. Munishi 
Fedda Thatiah. 70 1. C, 80S. 

S. 47— Bar of suit— Objection if can be 

raised by way ot defence. See (1922) Dig. Col, 
175. SURAPHANl DuTTA V. SiTOO SHEIKH. 

27 C W. W* E80 : 88 C. X. 2. 17 ; 71 1* 0. 874 

S, 47 Bar of suit — Plea of sale of 

property btyond decree, 

Wuere tue purchaser of part of the mortgaged 
piopeitywasa part v to die mortgage suu and 
could nave pleaded in execution that the 
g gjr had iiioiigaged propeiiy to wuich he had 
no ntle, a sepaiaic suu by biui for a declaraiiun, 
th<tt the decree-holder auction purchoser is not 
eniitied lo thai part does lut lie {btuart, J,) KAi 
Bahadur Fandit Sadanand Fandey v. Sheikh 
juFAiL Ahmad, 1923 All. 115. 

47— Bar of suit — Sale — Agreement by 

one decree holder to pay others —Failure to do so 
—Fraud— Suit to set aside sale^ 

One Oi several decree holders agreed to pay th« 
otheis as a consideration for a sale of land lo him 
their snare of the decree debt but tailed The others 
executed the decree aud sold the judgment-debtor’* 
property Held an application to set aside the sale 
will not lie uiidei S. 47, but a su t would be main- 
tainable. JA NARAIN bINGH ». 

Zalim biNGH- 74 1. 6 861 (2) ; 1923 A. 573, 

S. 47— S<ir against mncHm 

purchaser for porperty sold—Judgmenhdebtor 
having no interest 

\Ahere property is sold in execution of a 
decree, but the judgment debtor has no interest 
in the property sold, a suit will lie against the 
auction purchaser for the recovery of the same, 
{Kankaiya Lah h) Balwant Singh v, Mt- Laiqa 
fcSEQAM. D. B. 4 A. 526 : 75 i. C. 284 

—8. 47 and 0, 21, Er* 90 and $2—Bxemition 
sale — Absence of attaachmertt—Smt tq ssi 
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C. P COBS (190S1, S. 47. 

All object OH 3^ 1 1 the defect or absence of the 
necesa^iry atsachineit before a i exec iti jo sale in 
voK^es a sub^ a H-al q le ts m as -o ih i absence oi 
proper n tice to the jadgsneiiUdeb^or as to 
p opcs tv at ache i .vhi h does not c me w thi i 
O. 21, 9^ C P Cole hut c mies withm S. 47. 

Consjqueu Iv where an application is made to set 
aside an esecut on sale cn the groucdoi want ol 
attach neat, a ■'CC >nd appeal i es Aa ap )1 cition 
t) set asidi t le ex’eci i »n sale on the graund of 
the ab>enee nf a pr^ip^^r at'achment is governed 
bv Art. 16'> of the Limitation Act Tt'C a sence 
attachment th igh an Treunla ity does noi render 
the bale a nullity. {Lentmgne, J .) Ma Pwa v 
Mahomed Tambi 1 Bang 533 

^S. 4t and 0* 21| B. 90 — ExecuHoti yak — 

SetUu}^ aside — Frauds Pku of purchaser wtlh- 
out notice. 

judi ui sales fiauduiently procured will not 
g ve a g )ud title to a purca^ssr wh ) does nut 
ta^eln^»ood a^tii ^nd witaout nonce. The la 
thattne o-ourt lUs be-n successfully dece ved i- 
one ^^.hish. upon tne issue ab to the purcnascr^b 
good f aui, must oe uf a veiy ditfeient value in 
diaeieu circauiatj.nce3. In all cases the burden 
of proviiig that ae ac.ed m good taiti and witn- 
out notice oi the fraud ib lu the firbt instance 
upon the purcua^er. Tiua ib a i Cbsen lat fea ure 
01 the equitable rule. Tne mle ts not that there 
IS a special >avour or every one until he is 
sho^Q t.> nave be^n aish >iie3t or a volunteer, bui 
that equit> where it emwih favour tuose who 
shuw mat in .niiwOence they nave given value. 
Paf Mooker/ee^ J The protection given to t'-e 
bona iide puicnasei had its origm exclusively in 
equuy a»»d is based e»itiiely upon the conception 
that a Court of equity actb solely upon the Ctin^- 
cieuce of Utighu t aiaes. by cumpellmg ihe de 
£e >43111 to do what, and only what, tn foro con- 
scunticB, he is uuund to dx If ihe relation 
b^siweeu the two con estan s btandiug before the 
Couri are suca tnat, in equity and good c:>n 
Science, the puinti^ ougid to obtain the aid which 
he a.'ka. and the detendant oug ». to do or sutfe' 
what IS demanded oi hiin. then the Court will 
imctiereand grant the reuef, ii t’le relat.oiib 
are uot of th s character then the Court 
will wiihbuld its nand and w.Il leave t^e parties 
where ihey stand. The pr> Section given lo tne 
bona jhae puiCh-iser, therefore, bimplv pneaus 
that from the reUCions suDsiqiug between tne 
two paiticb, specially that which is involved in 
the innocent poaiiton of the purchaser,^ 
refuses 10 in ei fere and to uid the piaintirt in 
what ne ib seeung lo obtain, because it would be 
uaconscientioua and inequitable to do sj * t 'e 
Gouit will hut, in buch an event, aid either rartv 
against the other. Tne doetdne of bona fide 
pure lase is thus not a ruk of piopertv. It does 
uoi determine the quest on oi litle between 
paities. It IS in most cases avciilable only by 
way of defence. It is a bhicld in the hands oi a 
chi'Cndantt to proteci him against the claun of 
hui adversary. It means ih*t equity will refuse 
to mierfere to aid the plaintiff iu nissnit, because 
und^ the circum>tances of tne case* it would be 
n^msciopabie inat the plaintiff should have 
wh^ ne seeas to pbtain ^ It enforces no right, 
hm simply tb iht^i«re in the plainuff’s 

um* 


C. T. CODE, (1908) S. 47. 

An execution sale which has been brought 
abou byibeiraudof the decree-holder is habie 
tj DC set aside on that ground by application to 
the execut*ng Cour^ even tnough ii is not pioved 
thai. the auct<on-p'ij chaser, a stranger, has parti- 
cipate I in or been cognisant of tne ffaud. Subject 
to conditions prescribed by O 21, R. 90 C.P, 
Code an execution sale may be set aside on the 
ground ui tr^^ud precisely in ttie same manner as 
on tne ground oi inegularity and exercise oi this 
power Dy the Court is not excluded in cases 
where the purchaser lalls within tne category of 
ctona fide purciiaser fcr value without notice 6 C, 
W. X. 383, 4 C W. X. 538, 20 C 539 referred to. 
{Mookerjee and Rankin^ ]J.) BirvESW\R Ghose 
V. Panc -fCoUKi Ghose 37 G I». J. 145 : 

27 G. W. N. 587 : 74 I. C. 97a : 1923 Gal. 538. 

S. 47 and 0. 21, B ^—ExecuUon sale--^ 

Setting aside— Property included in decree by 
mistake and sold tn execuuon—Sutt jor recovery 
oj-~ Mai mama Uiiy. 

Where propertv outside the su-t had been in* 
cludv'd by a imbtake m the decree and was sold m 
execution and 2 years alter the ba«e and its con- 
urination the piff . sued tor the recovery of the pio* 
peity or ns value, hcld^ that the su i could not H^e 
until the court sale was set aside, if nut being a 
ulhty and that the plfl not having set aside the 
•^ale wi hm tue period prescribed by Art. 166 ot 
the Lim »atation Act the suit was barred 
{Mackod^ C, /• and Coyajee^ J ) Nagabhafta v* 
\aQappa. 1923 Bom. 62. 

Ss. 47 and 144 — Execution Sale — Auction 

purchaser— Decree declared to be invalid — Right 
to apbly for refund of purchase money >. 

An auction 'purchaser of property sold in ex- 
ecution of a decree is not bout.d 10 look beyond 
tne decree. When, therefore, he purchases 
property in execution of a decree wmeh 
subsequently turns out to be inval d, he is 
n .titled to recover it from the defendaiits 
who are in equ'ty bound to leiund it. An 
iDplication for retuud of the sale price can be 
m ide by tne auction-purchaser under S, 47 ot the 
Civil Procedure Code. 40 M. 2^9 : 43 M. 107 ; 

4 Bom. ‘411; 44 A. 266 refened to. {lindsay} 
Ryves and Daniels, JJ.) Bin desk ri Prasad 
Tewari V . Badal Singh. 21 A L. J. 228: 

45 A. 369 : 74 1. 0. 873 : 1925 A. 394. 

S. 47 and 0. 21, Br 92 and IGS— Execu- 
tion sale — ^Decree holder selling his own proper- 
ties by mistake— Confirmation ot sale — Re- 
medy of decree holder. See (1922) Dio. Col 175 
Ramaswami Eonan V . Kolandaivelu 1 illai. 

76 X. 0. 569* 

*■ » - ' *" - S. 47— ‘Parties-^Meaning of— Legal re- 
present.itive of judgment debtor iiii pleaded objec- 
tion to attachment as trustee— Appeal it lies. See 
ap. Code O. 21, R, 60. B. 4 Aii. 447* 

— — 47 — Parties and representatives^ 

Auction purchaser— Not a representative o/ 
Judgment- debtor. 

An auction purchaser ia not a representative oi , 
the Judgtnent-debtor and he cannot apply under 
#, C. F* Cock t6 ibft aside an txeiution ||| 
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0. P. COBE {19G8}» S. 47. 

M. 417; 42 B. 41 1 Ref. {Pndemx, A, J, C.) 
BkhWAHT V, R\TAN Lal, 1923 Nag* 131 (2j. 

S. 47 — Parties and npresentatives-suii 

agatnst a person setting tip tiUc of a third person 
— bubicqueni suit impleading that ptrsen^Pnoi 
decision if a bar, 

A sued B lOr a declaration that he wis entitled 
to receive rent ai a cerum rate irom him and tnai 
B vvdb a tenant under C and bound to pay rent to 
A as part ot the, settlcmei.t be ween them. la a 
prior rent smi by A agaiubc B tae iader had £»et 
up tnat he held tue iaua not under A hut under C 
wno was not a patty to that suit. The prior sun 
had been dibUiibsed. Held that the dec sioa in 
the prior suit was no bar to the tiial oi the issue 
as to B’s liability for rent. 20 C, 42d loil. {Gi eaves 
and Ghose, JJ,) uopinath v, Bhajahari oa^. 

lUiiS Cai. 327 (2)* 

— S. 47 — Parties and representatives-- 

Representation of judgment debtor, 

A putchasei at a revenue sale ot the interest 
of the juugmen. -debtor alter a deciee for sale oi. 
a mortgage had been passed against him is a le 
pieseniaiive ot the judgment-aebtoi ani as such 
eniuicd lo apply to set asiae the sale uiider U, 21, 
K. 99, of the C. F, Code. {Ua^ and Adami^ JJ ) 
DdAROBAK Singh v. Kam Prasad Naka^an 
SAHA t 1 Pat* L, £. X33 : 72 L U. 362. 

- S. 47 and 0. 21i £• 101 •---Parttes and— 

Representatives — Auction-purchaser m execution 
sale — btranger purchaser. 

An auctioirpui chaser at a sale in court auction 
in execution ot a decree is a stiauger to the suit. 
He IS not a representative of any of the parties to 
the suit. Any question arising oetweeii him and 
the pal ties to ihe suit or their representatives 
must be detei mined by a separate suit. Tne 
question as to the legality of the sale raised 
Sie lodgment debtor is one between the parties 
to the suit {t e.i between tne decree-holder and the 
iudgment-debicr. Even though the auction pur- 
chaser IS interested in «he re&uit oi the case, the 
judgineni-deutor cannot bring a suii to set aside 
the sale 34 B. 540 toil. {MacLeod, CJ, and Crump, 
h) Baimani V, Kanchodlal. 

25 Eom. Ii. ». 147 : 72 I. 0- 256: 

1923 bom. 214. 

— — Pre-emption Decree— Question of 
title to standing crops not one under S, *47. 

Where a pre emption decree was snent as to 
Sll^ding crops /fcld , that the question whether 
the crops passed with the land cannot oe said to 
have arisen in execution, disvharge or satis ac- 
tion of the decree. {Koiwut, A,J. C.) Bapu 
Vithoba. 

1933 Nag, 327. 

■ i. 47"*-Qhestions relating to execution— 

0^ree for possession of share in Ijmah Mahal— 
Partition — Enquiry into shares. See il02i> DIG. 
<5 ol« 1 78* Rai BaDHAth GoenUa v* RavaNesh 
WAR Prasad Singh. 9 o. & A. L. £. 98 : 

69 1. C. 180 (P. 0,), 

— S. 47 — QmsUon relating to execution 
discharge or saiisfaciim of the decree— Decree 
or possession-^Wastf bp aftMT 


C. P. CODE (1908), S. 47, 

Plamriff obtained a decree for possession of 
the property in dispute iii the suit. An appeal 
was hied by me ddiendant who lemamed in 
po»S 2 bt»iou. Tiie apjeal vva& eventually dismis- 
sed and tne pla ntitf ihereaf*er discovered that 
die detendauts woiie in possession oi the property 
pending the appeal, commitied waste b> cm ting 
I .rees. 1 ne plaintitf decree holder thereup^in ap- 
plied in exi..cuoun for asceitj-iuing the damages 
I alleged to have been committed by the respon- 
i dents. Held ihdt the question raised was one 
^ relating to the execution, discharge or satisfac- 
1 tiou ot the decree and t jat it must oe determined 
i 111 execution and not by separate suit. {Macleodi 
C, J and Crump, I ,) Hari ShkidhaR ii. Sakha- 
RAM. 25 Bom. It. B. 449 ; 

73 I. C. 443 : 1923 Bom. 39i* 

— S. Question relating to execution— 

Joint family pfoperiy moitguged by father— 
uiit against fatixcr—Dcaiee— hxteuiton sale— 
Pufchuse of propet iy by decree- holder — Suit by 
decree- holder’s brother for possession against 
judgment dcbtoi and hts sons — MaintainabtUty, 

A mortgagee ot cenain property belonging to a 
joint H ndu laimly instituted a suit against the 
taiher only to enforce the mortgage. The mortgagee 
obuiaed a deciee and at a court sale in execuuon 
o* decree himself purchased the property, * 
fbe decreeholder purchaser died beioi e obtainirg 
possession ot the property and his s rviving 
oroiher sued tor recovery of poasession oi the 
pfoperty impleading tne ludgment-debtor and his 
suns as parlies. The defendants pleaded that a 
separate suit was barred under b. 47 C. F Code* 
that the suit was maintainable and that so 
lar as the sons were concerned they were not 
. an les to the prior suit and could not be pro- 
ceeded against in execution proceedings. 35 B« 
452 disi {Macleod, C. i. and Crump, J j DadA 
jiNAppA Yssy Sarhoba. 25 Bom. L. E. 494 » 
78 I. 0. 402 : 1923 Bom. 450* 

— -S. 47— and 0. 21, E 2— Question teiatittg 

to execution — Non-certincate — Enquiry — 
BYaud— EBect of. isee 11922) Dig. CoU 179 
F. R. P. L. C HETTY Firm v G. Lon Fow. 

70 I. C. 859 (3), 

— -S 47 and 0. 21, E, 2— Question relating 
to— Execution and saualaction of deciee— Ap- 
plication for certityiiig payment — Order on — If 
appealable. See (ly22i i^ig. Col. 178. JadonaN** 
DAN Singh v, Sheonandan Frasad singh. 

1 Eat. 644, 

— —S. Question relating to execution— 

Exonerated dejemiapit— Objection to attachment 
in execution-- Appeal, 

The brst defeiRiant in a suit against whom nO 
decree had been passed filed an application 
under S. 47 C. P. C claiming that certain pro* 
perties in h s bands should not be attached in exe** 
cudoii, Tuere was no application by the decree- 
; holder for attachment oi the property Held that 
re application was prematuie* It was only 
when his property was actually attached that the 
urst defendant could prefer a claim petition and 
m such a case S, 47 C. P. Code would be 
applicable to him. The enquiry should be full m 
Id the tnel of a suit and not condned to ailda?^ 
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C. P. GOBE (1908), S. 47. 

i^acUod^ C. J. and Crumps J*) CHUNi Lal Asha^- 
RAM V. Kashibai. 25 Bom. I, &. 440 : 

73 I. C. 419 : 1923 Bom 3dl. 

- — s. 4i7-^Qucstton relating to execulton — 

Order for delivery of posi>>€i>i»ton to auction pur- 
chaser. 

It may be disputed whether an order for deli- 
very ot posscSi>ioii to an auUion purchaser is au 
order reiatuig ta the execution, discaarge or satis- 
faction oi a accree lor so lar as the decree holder j 
is concerned his decree is satisned. and whether ' 
the auction pu* chaser gets the pioperty or not is 
a matter with which oe lo no. concerned. | 

i^er J : — The delivery oi possession is 

not a pait uf the satisiac ion ut the deciee. bo lar 
as the decree uolder is couCcrucd the decree is 
satislied when the pro^jerty is sold and tue aioney , 
paid to decree* ooider. UDviousiy he is not con 
cerned witn the piopeity being delivered to the 
purchaser. The question ul the delivery ol 
posse-^biou to .he aucooa*purchascr is noi uue re- 
laiing lu the execution oi i e decree or between the 
parties to the suit or tne x repceseiuatives, ll is 
luitua.erial that the au^iion- purchaser is aiso t -e 
decree-hoiaer. Aa an aocuon purchaser he is in 
an entirely ditfereut capacity. {Woodroffe and 
Cuming, JJ.) Lakhi Fkia GQiia v, iSaNpa Kumak 
Basu. 1933 cat. 

— **' " 8. ^*t-“Question relating to extcuUon of 

decree — i>mt for accounts— Compromise — A of 
embodied in decree, 

in a suit for accounts the parties entered into a 
cotnproniise under wnicu tney agreed to a 
preiumiiary decree in accordance wi.ii tue terms 
of Ihe cuuipiomise. Uuuer ihe compiuiuise one 
of the part.es was given a shaie oi the pronts ut 
a ceitain contract, the proms to ue deieun.iied uy 
competent acouuiuaats, It was also piovided ihai 
any dispute relating to the suaie was to be rciex 
red to atbictation. On a question arising between 
the parties lotae sau as to tne share oi pi outs, 
that the proceedings did not relate to tuc 
execdiian ut a decree within S 47, C. P. Code and 
the decree la tue suit did not relate to the amount 
now ill dispute, {bfroadway and Abdul 
JJ4 HajI BAKHSri ILAHI V* ABDUL KaHIMAN. 

71 i. C. 817. 

S. AK— Question relating to execution — 

Scheme suit — Direction %n decree for ftlUng up 
vacancies — Order if appealable* 

On an app'^al against an oider passed by the 
Subordinate judge's c-ouri, Chtnglepui, ou a peu- 
tion presented to it under Ci. iu ot a sohetue 
sanctioned by a decree tor the management oi a 
lliiidu temple it was found tuat the peoaon was 
presented on the assumption that, a vacancy hau 
opCMSXOd among the ti ustees under the scheme 
and that, as u nad not been hUed by either oi the 
iwo agencies primarily responsible tor nUmg it tne 
Imwer Coart must in accordance with tne scheme 
^ so. The lower court held after enquiry that, the 
point di^f uted before it, a vacancy had occurred 
and directed tnat it should be nliea in the maiinei 
proVRied by the rules framed by the High Court, 
that though the Court was in this matter 
acting iudiciaiiy, it was stiil, r^ocessary to see 
WteMW erd^ was one,a|ain^ waich untkr 


C, B. COBE (1908). S. 48. 

the ordinary law an appeal will lie, and that, de* 
pended on whether its order was a decree within 
the meaning of S. 2 (2) of ihe Code of Civil Pro- 
cedure, or more particularly whether it was the 
determination under S. 47 of a question 
reia.iog to the execution of a decree, tidd 
that it d d not satisty ihe above requirements and 
there was no appeal against the order. [Oldfield 
and Vcnkata^iibba Rao, jj ,) Ranganadha Tha- 
THACHAUI V. KriSHN’ASWAMI TH^THACriARI. 

18 L. W 237 : 75 I. C. 189 : 

(1923) M. W. N. 634. 

Sb, 47 and 145 — Surety^ No personal 

liability — LiahiUty in execution. 

Security bonds hypothecaiing immoveable 
proper lies as security lor the due per.oruiauce of 
a decree can be enfoiced by execution wuhout a 
separate suit ior sale. Wnere the equity of 
ledcraption is held by the surety, the surety is the 
primary person from whom the amount of 
security can be recovered and S, 145 C P. Code 
is intended to enable the enforcement oi such 
sccuniy 17 A. 99 ; 38 A. 327 ; 42 A 158 ; 4l M. 
327 Ret {Walsh and Kanhaiya Lal, JJ } BfiTi 
Mahalakshmi Bai V. Chaudhari BADAN 

74 i. U. 927 . 45 A. 649 ; 

21 A. L. J. 604 : L. R 4 A, 3a6. 

— — — — S. Decree against some defendants 

— Surety— Decree against on appeal — txeciUion 
of original decree — Limitation, 

Piaintiif obtained a money decree in 1907 
March against deus 1 to 4 out tne trial Court 
did not pdss a decree against the 5tn deft, who 
wa& impleaded as a surety. On appeal by the 
pitfs. the High Court seeking to maae the 5th 
deft liable the High Court dismissed the appeal 
in 1909. The plaintitfs made several attempts to 
execute the decree against the defendants i to 4, 
in November 19i9toe plaintiffs sougut to amend a 
prior execution application by seeaing attachment 
of certain properties. In 1920 the piaiiuiifs 
applied for atuchraeni of another house belong- 
ing 10 defts 1 to 4. Held that the applications 
were barred by time. As no relief was aske^ 
for against defendants Nos. 1 to 4 in the appeal 
to the High Court, the decree which was bamg 
executed was the decree of the trial Court and 
limhation began to run from the date of the 
decree of the trial Court and not ot die High 
Court oa appeal. {MacUod, C, J* and Crumps J ) 
Kalyanchand Lalaghand V, BtioGiLAL Java* 
caAND. 25 Bom. B, E. 371 73 I. C, 310 : 

1923 Bom. 400. 

— S. Decree — Execution — ^ Right to 

apply* 

S. 48 C. P Code deals with the maximum limit 
of time prescribed for execution and does not pres- 
cribe the period witnin which each application for 
execution 18 to be made. The r ght to apply fof 
execution in a case where money is payable 
within 6 months of the decree occurs from the 
date when default m making the payment occurs. 
{Rmihatya Lal, J*] So R aim an Chaube v, 
ANJfoRs Shckol. 21 A. B. J. 861 : 

B B. 4A 501: 9 0. A.L. %* 988. 

-S. AZ— Execution of application — Fresh 

appUcaiion himiiaUon^CmttnuaUon o/ old 
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C. P. Gom (1908)» S. 41. 

In order to entitle a decree-holder to claim 
that an application should be regarded as a con- 
tinuation of the previous applicat'on two con- 
ditions must be satisfied, first that the previous 
application was dismissed for no fault or default 
on his part and secondly that the present applica- 
tion is similar in scope and character to the pie- 
vious application. If these conditions are satisfied 
there is no reason why the court should not 
regard the present appbcation as a continuat’on 
of the previous one. {Das atid Adanii, JJ.) 
Dharohar Singh v Kam Prasad N^rayan 
Sahai. 1 Pat. I. R. 1S9 : 72 I C 862. 

S. 48. 0. 20 R. 11— Order for f>a\tnefft by 

instalments upon compromise — Limitation — 
Extension, 

The parties agreed that the decretal amount 
should be oaid by instalments, and it appeared 
that the Court accepted the compromise and 
consequently passed an order striking off the 
execution peoceedings. Held the Court, when 
accepting the reque*^! of the parties, intended thit 
the decretal amount should be payable bv instal- 
ments ; and the order which was passed was in 
e«isence and substance one made under section 210 
of ihe Civil Pro. Code, wh’ch extended neri d 
oMimtation, (Shadi Lai. C, J and Fforde, ],] 
Banarsi Das p, Ramzan Raj Bmi. 

73 I. C. 671 : (1923) lah. 381 • 
On Appeal from 72 I. C. 477. 

S. 48 {!) \\i\’^Limitatton—S tar ting point 

Order directing payment of money on a 
certain date — Com promise cfiet decree. 

To Tend<^r ?. 48 (11 (b) ci the C. Code appli- 
cable there must be an order of court* din ct nc ! 
the payment rf money on a certain date. Where 
there was a decree for money in a lump sum, the 
fact that the par les come to some arrangement 
out of Court for payment In instalments w< uld not 
attract the of *h's clause or prolong the 

peiiod of hm’tation. i Broadway ^ J) Banarsi 
Das V. Ramzan Raj Bibi. 72 I. C, 4^7* 

S 48 (1) (bl — Order by executing court 

recording Compromise— Ef lect—Lt mitation. 

8 An order under S. 48 (11 (b) C. P. C. must be 
made bv the court which made the decree and not 
by a Court executing the decree. 

Where a Court executing the decree records a 
compromi<?e the original decree is not altered 
and limitation for pi r poses of execution is still 
calculated from the date of the decree, {Broad- 
/.) JiVAN BAKSH V. MUBINAL HuG* 

1923 Lah. 678 : 73 1* C. 794. 

S, Transfer of decree— Judgment 
debtor if could attach money deposited for a 
decree agmnst Assignee, 

A decree being assigned the judgment debtor 
depositedthe money in court and in execution of 
a deciee he had against the assignee attached the 
sum in court, Beld he was entitled to do so. 
{Baher^ 0. J, C) Chunnelal v, Gulzarilal. 

19 K. I. R. 164 

S. 51 and 0. 40. R. 1— Receiver- Appoint- 
ment of— Mortgage decr^^-Objection of decree 
holder— Effects See |i922) CoL. 1^ Mabik 


C. P. COBB {1908), 8. 60. 

Mokhtar Ahmad v, Mt. Bibi Rahim-unnissa 
Begam. 4 Pat Ii. T, 58. 

S. 51 (e) — Decree — Execution — Supple- 
mentary relief. See (1922) Dig. Col, 181, 
Marath Sivaraman Nair V. Sethd P\ttar. 

70 I. C. 529, 

S 5^— Decree against assets— Execution 

— Gratuity given to heir of deceased employee — If 
part Of assets 

A gratuity granted to the heirs of a deceased 
employee by a Radway administration is not 
assets of the employee in the hands of his heirs 
5ind cannot be attached in execution of a decree 
against him {IVaxir Hasan, /,) Lachmi Napain 
KaVL V Umaid Rai, 26 0, C. 53 : 69 I. C. 893 : 

1923 Ondh 21. 

S. bZ— Hindu father — Decree debt— 

Pious obligation— Extent of, 

A Hindu son is liable for the unsatisfied decree 
df*bts of his deceasad father to the extent of the 
ancestral properties unless he shows that the 
debt was contracted for an illegal or immoral pur- 
pose. This js so even if the son was a patty to 
he decree against the father [Ptggoii andWalsk, 
JJ,) Ramanand Shukul V. Chhotey Lal. 

71 I. C. 417 I 1923 A 124, 

S. 53 A 54 — Question relating to execu- 
tion— Hindu father Son^s liability Separate 
suit. 

Under the present law there is no necessity of 
any order lor aitachment of the prop^y in 
execution of a mortgage decree. Conseqtently, 
after father’s death the proceedings in execution 
mav be continued agamst ’he son . The sons of 
a M takshara fan liy have been made, by express 
mactment under S 53 of the Code of Civil 
Procedure, legal renreseniatives of their father 
in res^'ect of the property which descends to them 
under the Hindu law and which has been made 
liable for the «iatisfaction of the dec ee passed by 
the Court ijwaia Prasad, and Adamic JJ,) 
Sheik Karoo v. Kameshwar Rao. 

1923 P, 148. 

^S. bZScope of — Liability of heirs of 

deceased judgment-debtor. 

It is only the son or lineal descendant of a 
deceased Hindu that comes within the scope of 
S. 53 of the C. P. Code and there is no obligation 
on the part of any other coparcener who has 
acquired rights by survivorship to pay up the 
decree debts of the deceased co-parcener 42 B. 54 
Ref (Walsh and Ryves, JJ) JaGARNAth Bingh 
V, Motilal. 21 A. I, J. 353 : 1. R 4 A. 220 ; 

45 A 455 : 73 I. 0. 958 : 1923 A. 530. 

_-S. 60 — Agrtculiurist^ meaning of. 

The party alleging that be is an agriculturist 
must prove that he earns his livelihood w*hol|y or 
principaliy by agriculture or that he ordinarily 
engages personally in agricultural labour. 
{Macleod, C, J* and Coyajecy J ) Rdbjne v» 
Balwantrai. 1023 Bom. 12. 

-S. 60— Attachment— Exemption from— * 

Tools of artisans. See (1922) Dig. Col, 282, 
ViTHOBA V , BaBu Lal, 10 K. £. B. 02 : 

1923 2^. 
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C. S. 001>B(1908).S.«0 

S. eO’-Attachmeni — Crops grown by heir 
of tonantt 

Whei e crops are grown on a tenancy by the 
heir oi a deceased te iant after his deaths such 
crops caauot be said to be his crops and as such 
liable to attachment and sale in the hand^ of the 
heir under S. 60 C P. Code 84 P W. R. 1916 
followed. (Scott Smith, J,} Abdul Aziz v. Saiiab 
E>ATAL» 69 X. C. 620, 

— - - Sf. ^--Attachmeni — Hindu widow— 

Compromise — Life intercU in lands — Mamie- 
nance— P, Act^ bs* 6 and IQ. 

A Compromise under which a Hindu widow 
was allotted certain lands for her maintenance 
ran as follows. I (the w-dow) t^ave taken lor 
myself the property for the period ol my life 

time. I alone shall pay jodi and I s"all go 

on making vahnat. I shall not sell or mortgage 
or give i» on self-reducing mortgage or gne it as 
present or in any manner give it into the posses- 
sion of others. If I do so, it will noi be valid. 

After my death, the said minor alone is owner 
of the said property. HHd that tnis resinctiou 
on ai»enat‘on prevented the judgment debtor from 
having a disposing power *’ wnh«n the meaning 
of S, 60 C. P, Code and the restriction being 
valid, the property coald not be attached, 10 B. 
342 ; 15 M L J. 7 Ref. (M Kitten and Fawcett, 
J),) Basakgowdw. Irgowdvti. 

$4 Bom. I. B. 293 : 47 Bom. 697 : 73 I, C. 196 : 

1923 Bom. 276 

— S. ZO— House of agficuliunst-Panchoit a 
Money — Attachment, 

The only house of an agriculturist is not liable 
to be attached and sold in insolvency. 

The income of panchottra is not covered by S, 
60 oi the C P. Code [Broadway^ J,} Nand Sikgh 
V , Lachmi Narain Singh 73 I, C. 921:^. 

S. 60— (b) Article for making jaggery 

Exempted fiom aiiachmeni. 

Article used tor making jagperv are implements 
of husbandry and hence exempted from attachment 
(Shah, A, C.J and Crumps JA Lakshmak Mhasu 
Bhagat V . NaRHari Dadasa Gujar. 

25 Bom. L. B. 1211. 

S, 60 (f)— Attachment— Jatri Bahis of a 

Gavawal. See (1922) Dig Col 182 Lachman Lal 
Pathak V, Baldeo Lal Thatwarl 1 Pat. 619 

-S 60 (1) (k) — Deposit under Provident 

Funds Act— If attachable, 

A deposit in a provident fund which so long as 
the subscriber was in service was a compulsory 
dWslt within the meaivng ot S. 2 (4l of the 
Pi-ovifet Funds Act does not become attachable 
by a creditor the moment the .subscriber retires, 
irrespective of whether it has bpen drnwn out or 
hot (Dcnuls ij Devi Prasad v Secretary 
O f State por India. 21 A L. J. 454 : 

I. B. 4 A. 256 ; 45 A. 564 : 74 I. C. 746 : 

1924 A. 68 

m (11 {li)—LiabtUiy to aitachmeni— 

Pimndent Fund—^taie Railway — Deposit of 
railway official — Provident Funds, Act S, 4 sub- 
S* Code, VoL H App, JR. 30. 

Compulsc^y deposits made in a State Railway 
Fiovident Fond by an olhepr of the .Railway 


C. F CODE (1908), S. 64 

during his employment are not liable to attach- 
ment in expcutim ot a money decree against him 
even though he has ceased to be in the service of 
he Railway at the time of execution. The rules 
regulating the General Provident Fund do not 
apptv to toe State Ra Uvav Provident Fund. The 
fact that the deposits became repavable to the 
ifficer afier he left fhe service did not remove 
them from the category ot compulsorv deposits, 
29 B. 2 >9 ; 5 Bom. L. R 454 ; 35 C. 641 ; 46 C. 
962 Ref. {Richardson and Ghose, J/.) SECRE- 
TARY OF State for India v. Raj Kumar 
Mukhehjee. 60 Cal. 347 i 27 C. W. N. 472 : 

1923 Cal. 565, 

^S. 63— S«/e by court of lower grade— 

Effect. 

Where property is under attachment bv two 
courts of different grades and the sale is held by 
the court of lower grade, the sale is not Invalid 
(Mookeriee and Walmsley JJ,) GiRis ChahdRA 
Ganoopadhyaya V , Sri Krishna De Nag; 

88 0. L. T. 266 ‘ 75 1. C. 325- 

S 64— Applicability — Prohibitory order 

restraining payee of pro-note— If an attachment. 

A preh bhorv order restraming the oayee of a 
promiasf>ry note from receiving the money under 
it, has not ihe effect ot an attachment — Such an 
attichment is mvalii and S 64 C. P. Code does 
i nr't apply {Phillips and Devadoss. JJ,) SUBRA- 
\ MANIA AIYAR V. ChOKKALIXGA MUDALHR 

46 Mad 415 : 17 I. W, 814 : 

(1928) M. W. N. 317 (2) : 72 I C. 189 ; 
j 44 M, I. J. 206. 

1 S. ^^—Aiiachment— Effect of— Rights 

I of creditor. 

An attachment creates no charge on the at- 
! tfiched property and confers no tide on the 
j attaching creditor but it merely prevents a private 
j alienat on of the property 25 C 179 ; 42 C. 72 
j Rel. (Mar tineau and Harrison, JJ,\ Ram Bhaj 
Datta V. Ram Das, 3 Lah. 414 : 69 1 C. 720 : 
! 1923 Lah. 261. 

S, 64 and 0. 21. B. 63— ‘Attachment of 

debt — Claim — Order allowing claim— Suit by 
defeated decree-holder and decree in his favour 
— Effect of decree — Revivor of attachment See 
(1921) Dig, Col 165. See (1922) Dig. Col. 182, 
Anthaya Hegade V , Manjaiya Shetty. 

69 1. C. 642. 

8. Attachment— Private sale— Agree- 
ment by decree-holder to exonerate property 
tiold — Assignee of decree with knowledge of 
agreemenL 

A decree holder after attaching certam items 
of property entered into an agreement for con- 
S’dcration with a private purchaser of a particular 
tern that he would not bring to sale that item of 
property. Subsequently an assignee of the decree 
tt ith knowledge of the aforesaid agreement souaht 
10 bring the propertv alienated to sale in execution. 
Held that the prohibition against alienation after 
an attachment was one lor the benefits of the 
decree holder which he could waive and that an 
assignee from him with knowledge of such waiver 
stood in the same position as his assignor and 
conid not execute ihe decree against the property 
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stlienated. [Krishnan and Venkaiasubba Pao^ JJ.) 
Nandigam Gangayya t? Madupalli Vencata- 
RAMAVYA. 44 H. I. J. 80 : 1923 M W. N. SI : 

n h C. 838 : 1828 Mad 2S0 

——8s 64 and *73— Claims erfojceable order 
the attiicbment — Bight to rateable d^'-tributiou— 
Liab Iitv of transferee pending attacbmei't. See 
(1922) ViG Col. 185 ChUnilal Devaji v- Karam 
Chand Shrichand. 69 I C. 161 

S. 64 and 0. 21, K. bl-- Execution petitton 

Attachment ^Dismissal of apphcation^-Ahena- \ 
iion by judgment-debtor — Subsequent application \ 
for execution — Dismissal for emission to furnish \ 
particulars of ptoperty to be attacked and sold 
Effect of. 

The default of the decree holder contemplated 
by O. 21, R. 57 C. P. Code as a ground for dis- 
missal of an execution application must be default 
i« the discharge of some obhgauon laid on h m 
by the Cod^ or t^e rules framed under it. The 
omission of the decree- holder to attend the sale 
and bjs failure to bid at the sale does not constitute 
such default as covered bv O 21, R. 57 C. P, Code 
and where an application for executi >n 
is dismissed on that ground, it does not term- 
inate the attachment. Under a mistaken impres- 
sion that An attachment of property had ceased by 
reason of dismissal of a prior execution application 
the decree holder put in a fresh execution applica- 
tion and the Court ordered him to pay bait a 
and die a schedule of the immoveable properties 
required to be attached Owing to his default in 
furnishing the -^atd sci«edule the execution appH 
cation was dismissed. Held that the disinis'-al of 
the execution was not one undei O. 21, R. 57, C 
P. Code and that the attachment alreadv subsist- 
ing on the property did not cease. {Oldfield and 
Devadoss^ JJ,) Venkateswakayyan v aswatha | 
Narayanan 45 M. I. a. 315 : 

(1923) M W. N. 529 : 

*75 I. C. 491 : 1923 Had. *708. 

— S. 64 and 0. 21, Er. 67 and BS— Transfer 

pending attachment— Cessation of attachment 
on dismissal of execution petition — Effect of. 

S. 64, C. P. Code avoids an alienation made 
which was made while aw attachment remained 
subsisting and enlorceable and hoc one which 
might have been enforced under an attach mem 
which has since «'ome to an end Consequemly 
where an attachment ceases to exist conseqaem 
on the dismissal of an execution application lor 
default, a mortgage which was made pending such 
attachment cannot be impeached by the attaching 
creditor when he attaches the property on a iresb 
execution Appl cation. {Miller^ C. J. and Foster^ 
14 BhagwA^ Lal V. Rajendra Pras*d Sahi. 

4 Pat. I, P. 409 ; 1923 P. 564. 

-S. Q$r—ApplicabUity of- 

Where out of two joint mortgages, one alone 
smd making the other pro forma defendant, and 
obta neda decree in execution of which he 
purchased the property in his own name, and 
the question arose whether the other joint 
mortgagee can claim a sha^e of the pro^rty 
putchased. Held that S. 66 hi tbe C, P. Code does 
nht apply and he is not entltlod to claim a share* 

YD~U 


29 All. 557 and 37 AH S45 P. C. Dist. {Gokul Pra- 
sad, J4 Makhan Ukl ih B\dki Prasad, 

1923 A 405. 

— — S. Applicability of —Agreement with 

auction- purchasers pecific performance of con* 
tract— So bar. 

A suit claiming specific performance of an 
agreement to sell made bv a purchaser, cannot 
be described as a suit broug t on the ground that 
the purchase w^s made on behalf of the plaintiff 
1 e., benami The purchase is made on behalf 
O' the purchaser with whom the title re- 
mams until the plait. tiff obtains specific perform- 
ance of the contract. The object of the i'fic'ion 
a pears lo be to prevent the executing Couri being 
led to believe that a person who is not the pur- 
chaser is the purchaser. If ihe plaintiff proves 
the original contract and tails to prove the 
subsequent contract, he is entitled to fall back 
on the oiiginal contract 43 Mad. 643 P. C. at 
549 and 42 Mad. 6l5 ref, {Baden. J C.) Abdulla 
Khan v. Jalam Singh. 1923 Nag. 11 t2l 

QQ---Applicabdity of—Benamuiat mi 

claiming tbe ptoperiy—tfjeci of. 

S. 66 C. P. Code has no application in a case 
where the benamidir himseh does not claim 
under the sale certificate. {Walmstey and bnhra- 
wardy, JJ4 Saradindu Chakrava* ihv v. 
Gosta BehaRI. 37 C, L. J. 403 : 27 C. W N. 208 : 

75 1. C 196 : 1923 Cal. 802* 

S, 66 — Execution Sale — Hindu joint 

family— Manager — Purchase at execution sale 
benami in the name ot stranger with fandi^. funds 
—Suit by other members lor a share— C P. Code 
of 1882, S. 317 ^ee (1922. Dig. Col. 184 N\Taraja 
Mudaliar V. Ramaswami Mldaliar. 

73 I. 0 479. 

S. gg — pjot retrospective — Execution sale 

under the old code. 

S.66C. P. Code has no restrospective operation 
and does avail an execution purchaser whose 
title was perfected under the Code of 1882. 
47 C. 1108 Rel. {Mookeifea and Chcizner.^ JJ ) 
PROMuDE KUMAR KOY V, MADAN MoHAN SaHA 
27 C w. N* 305 : 70 1. C. 865 : 1923 Cai 228 

S. 68 aud 69 — Alienation of land— 

Agriculturist — Power of Civil Court to order 
temt orary alienation, bec (1922) UiG. Cot, 185. 
Sain Ditta v Nuk Ahmad, 74 1. G. 194. 

S 73— Asseto — Meaning of— Cha'i e in 

Code. See (1922) UiQ. CoL, 186. Hahi CH RAN 
Roy Chaudhuki v , Birendra Nath Saha. 

70 I. C. 641, 

* S«. 73 and 115— Assets held by Court- 

Money deposited by smeties for release of an 
attachment before Jud«jfneiu — Rateable disinbu- 
tion 01 such mOMcy— Interference ii* revision. See 
(1922) Dig. Col. 185. Ghisulal Agarwalla v, 
Todarmull Agarwalla. 70 I. c. 639. 

8 ^Identity of judgment-debtors. 

S.73 C. P. Code is itnperative and does not 
imply an appUcation for excemion is necessary to 
obtain the benefit of it It b not nece^^ary tttal 
atl the judgmeni-dobiQra in Ihe 
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C. P. COSE (ISOtJ, S. ?8. 

should be identical, and the fact that in one, there 
is an extra judgment-debtor does not make the 
section inapplicable. 

The addition of the word **passed*" in 1908 
has not restricted the application of the section, 
ijwala Prasad and Ross, JJ.) Mt. Inderbasi 
KVER i*. SATNAPAIJi SlNQH. 4 Pat. L, T. 373 : 

74 I. C. 626 : (1923j Pat. 216 • 
1923 P. 521. 

•— ~8, 7S — Nature of proceedings — 
Inquiry into bona fidea of decree. 

The proceedings under S. 73 C. P. C are non- 
judicial in character and the court has no power 
to inquire into the validity or otherwise of the 
decrees under lyhich payments are claimed, 
{Kotval, /. C, Seth Maganmal v. Raja 
RaGUNATh SaO. 19 H. I. E. 172. 

S. 73-— Rateable distribution — Attach- 
ment before judgment — Suit instituted by credi* 
tor and debtor's moveables attached before judg* 
meat— Money realised by sale of the attached 
moveables kept to the credit of the suit— Subse- 
quent suit by another creditor and attachment 
before judgment by him of the money — Rights of 
rival decree holders. See (1921) Dig Col. 174. 
Subbier v* Nachiappa Chettiar. 70 1* C. 20 (2). 

S, Rateable dtstrtbuiion-’Condtttom 

to be sahsfied'^Attachment hefote judgment of 
goods — Goods sold and price paid into Court — 
Money in court deposit attached by other creditors 
in smfs against debtor---Pnonty, 

In a suit by S against defendant in the Court 
of the District Munsif certain properties were 
aitached before judgment and their sale proceeds 
were deposited m Court to the credit of the suit 
On 11-4-1917. Subsequently N brought a suit 
against the same defendant in the same Court 
and attached the money in court deposit to the 
credit of the prior suit. N obtained a decree on 
19-4*1917 and on 7-6-1917 he applied in S's suit 
for payment out to him of the money in Court* 
While this application was pending S got a 
decree on 2-7-1917 and on the next day applied 
for payment out to him. In the meantime one R 
had brought a suit m the same Court against the 
same defendant, obtained a decree and applied 
for payment of the money in Court on 29 6-1917. 
On a question arising as to which of the plain- 
tiffs. S. N. and R. was entitled to be paid the sum 
in Court, held that under S. 73, C. P. Code the 
money in Court, was liable to be rateably dis- 
tributed among the three decree-holders S. N. 
and R. 44 M. 100 : 39 M. L. J. 608 Relied on. 
42 M. 692 diss, (Schwa be, C- Knshnan, 
and Wallace, JJ.) Nachiappa Chettiar v, 
StJBBlER. 46 Had. 506 : 

44 M. L. J. 418 ; 17 L. W 390 : 

82 M. L. X. (HC.)193; 

72 X. C, 820 : 1923 Mad. 505 : 

On appeal from 70 I. G. 20 (2). 

S YS and 0. 21, E. 83 and 0. 34 E. 6- 

Sale of property free from mortgage — Sale post- 
ported to enable J udgment-^btor to raite money 
by private ahenation, 

Under Section 73 of the Civil Procedure Code 
where any property liable to be sold in execution 
^ # dforep i^ spbj^ tp a mortgage os charge, the 


C. P. CODE {1908), S. 80. 

Court may with the consent of the mortgagee or 
incumbrancer, order that the property be sold 
free from the mortgage or charge, giving to the 
mortgagee or incumbrancer the same interest in 
the proceeds of the sale as be had in the property 
sold. But it it not s'l in the case of a private 
alienation where there is absolutely no necessity 
to refer to the prior incumbrancer For a private 
alienation all that is necessary under O. 21 R. 83 
Civil Procedure Code, is that the Court should be 
satisfied that the application is made in good 
faith and that the decree amount maybe raised 
by the mortgage or sale of a part or whole of the 
attached property, la the present case it was 
represented to the Court that the decretal amount 
could be raised by private alienation. The 
decree holder consented to time bemg given to 
the judgment-debtors for raising money by 
private alenation. The plaintiff was not asked to 
give up his mortgage Uen, nor did he or his agent 
make any statement in court to the effect that he 
would give up his mortgage Hen if the judgment 
debtors would satisfy the decree by private 
alienation. Held that the absence of any express 
consent on the part of the plamiiff it could not be 
held that plaintiffs had given up his mortgage 
security and that his rights as a mortgagee had 
come to an end. (MarUneau and Mohsagar, JJ.) 
Benarsi Das v, Gopi Chand. 5 Lah, L. J. 279, 

~8. 73 (1) (b) — Mortgagee — Position of, 

S. 73 (1) (b) applies only to a mortgagee whose 
charge is valid against the executing decree hold- 
er. When he holds a money decree apart from his 
mortgage, he can apply for rateable distribution, 
{Mulhek and BuckntU, JJ.) Babu Bishun Mohan 
Sahay V. Haravan Prasad Asthana. 

74. I. C. 140. 

g. go— jVofictf under — Necessity for — 

Stiff against Official Assignee. 

Plaintiff purchased certain property from the 
defendant who was soon after adjudged an insol- 
vent. The Official Assijjnee objected to aw 
application by the plaintiff to have his name 
entered as owner in the Record of Rights. Plain- 
tiff thereupon sued for declaration of title without 
giving notice under S. 80, C. P. Code to the 
Official Assignee, that the ^uit was main- 

tainable without notice. {Macleod, C. J. and 
Crump, J,) Damodar Jagjivan v Govindje. 

25 Bom, L, E. 378 : 73 I. C. 240 ; 

(1923) Bom. 392. 

— g Officer'— -Discharge of duty 

-Notice-'Malafides, 

It is not permissible to read the words in S, 80, 
C P. Code as if they were in respect of any 
act purporting to be done by such public officer 
bona fide m his official capacity,’* It is not legiti- 
mate to construe the section by importing into 
the section words which do not appear in the 
section, A public ofiScer is entitled to notice of 
suit under section 80 of the Civil Procedure Code, 
even if in the discharge of his duty he has acted 
mala fide. (Sanderson , C,/. and Richardson^ /J 
UAUStuim Ranjah Ghose v, Omar Chand Oswai:^ 
50 Cal. 992 : 28 0. W. H. 10 : 

76 h 0, 173 ; 38 C. L, h ^04, 
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S 80 — Puhhc Offtcer*^VtUage headman 

' — NaUce of suti necessary^ 

A village headman holds an office and by virtue 
of it he IS empowered to place or keep persons in 
confinement and has vauous other powers and 
duties which constitute him a public-officer with 
in the meaning of Ss 2 and 80 C. P. C, Conse- 
quently notice of a suit for damages for false 
imprisonment alleged to have been effected b> 
him in his official capacity must be given m 
compliance with the provisions of S. 80, C. P. 
Code. {Heald, J,) Maung Sanya v, Maung 
Ngwe Hla. 2 Bur L. J. 29 . 

1923 Bang. 250. 

— S. 91 — No relief in respect of public 

nuisance but by way of easement sought^ 

No relief was sought in respect of the public 
nuisance and there was no claim. Held there can 
be no declaration that the place in suit is a public 
thoroughfare and has been obstruc'ed as such. 
{Abdul Raoof and CampbelK dj.\ Tirath Ram v 
Md, Abdul Rahim. 73 1. C. 616 : 1923 Lah. 646 

S. 92’-^'lnteresf' — Meaning of. 

It is impossible to define with any degree of ac- 
curacy what exactly constitu es an interest as con 
templated in S. 92of fhe Civil procedure Code 
It need not be a direct interest in the sense that 
only a beneficiary can institute a suit but it must 
be a real substantial and existing interest. Where 
a trust provided for the maintenance of the widow 
and orphans of a certain caste and dedicated a 
building for the use of pilgrims as a Dharam 
Sala. Held a suit by some members of the caste 
living in the Mohalla in which the institution was j 
situate could maintain a suit. {Broadway and i 
Harrison, JJ.) Murlidhar v, Sultan Singh. 

73 1. C. 302 : 1923 lab. 518. 

— 92 — Applicability of — Hereditary 

trustee — Suit against co-trustee for joint posses- 
sion-scheme and accounts — Sanction if necessary 
See (1922) Dig. Col, 188 Apbakna Poricha 
NxARasinga Poricha. 69 I. C, 304. 

S. 92 — Applicability of Idol — Suit \ 

against trespasser on property — Sanction — 
Necessity jor^ 

If the suit as filed is simply one by an idol m 
its juristic capacity against* persons who are inter- 
ferring unlawfully with its property or with its 
income, such a suit has nothing lo do with S. 92, 

a F. c. 

The fact that a person is not the manager or 
turstee under the particular deed of endowment 
which he desires to set up for the benefit of the 
idol, would not prevent him irom having a right 
to act on behalf of the idol in the litigation, if he 
occupied a position of manager or trustee gua the 
performance of those ceremonies of worship of 
chanties for the benefit of which the trust monies 
were directed to be applied. {Piggoi, and Walsh, 
/A) Darshan Lal Shibji Maharj Birajman. 

45 A* 215 ; I.. R. 4 A. 50 : 

71 1. C. 420 : 1923 All. 120. 

B2-^Appiicabi$iiy by 

Chela of mutt for possesstm <4 etmlu- 

mahmt- 


C. B. CODE (1908), S. 92. 

Where the chela of an asthal claims possession 
of the office of mahant and of the properties of 
the asthal in his own right alleging that the reign- 
ing mahant has loiieited the office by contracting 
a nizrriage and other irregularities, the suit is not 
one falling within the scope of S. 92» C. P. Code 
and the sanction of the Advocate- General is not 
necessary theretor. {Das and Bucknth^ JJ,) 
Mahant Raghunath Das v, Sheo Kumar 
Misser, 1023 P. 309. 

S. 92 — Apphaabthty — Suit against ires* 

passer. 

A suit by a tiustec for recovery of possession of 
trust properties against trespassers does not fall 
under i, 92 C P. Code. {Le Rosstgnoi and 
Marttneau, JJ,) Ganga Puri v. Mohan Lal. 

4 Lab. 295 i 73 I. C. 645. 

■, S 92 — Applicability of — Suit for declara* 

tion that defendants are not iruslees of a temple 
— butt outside seciton, 

S. 92 restricts the powers of an individual to 
bring suit of a particular nature without observing 
certain formalities, and therefore, when a point is 
taken that a particular suit is of a nature coming 
within the provisions oi that section, before the 
Court can bar the suitj for want of necessary 
I sanction, the Court must be satisfied that the 
: suit Comes within the actual corners of the section. 
That section provides very distinctly that only in 
i two cases does the section apply ; either there 
must be an alleged breach of any express or 
constructive trust created for public purposes of 
a charitable or religious nature , or the direction 
of the Court must be deemed necessary for the 
administration of ahy such trust. Unless a suit 
falls clearly within the scope of S. 92 the mere 
fact that it resembles in certain respects a suit 
vffhich may properly be brought under S. 92, can 
afford no good ground for holding that S, 92 
should apply, {Macleod, C. J, and Shaht L] 
xNTlkanth V. Ramkrishna, 1923 Bom. 67. 

S* 92-*Apphcabiltty of -Suit for posses* 

Sion of properties from trustees removed from 
office, 

S. 92, C. P. C. does not apply to a suit in which 
plaintiffs claim to be appomied as lawful trus* 
lees and as such seek to recover possession of the 
nroperties of the trust from the former trustee# 
who are alleged to have been properly dismissed 
from office and who are therefore trespassers. 
{Walsh and Ryves, JJ.) Inayat HUSain p, FaiZ 
Mahomed. 45 A. 335 : 

L, B. 4 A, 142 ; 21 A. L. J. 191 : 

71 1. C. 767 : 1923 A. 319 (1). 

— Ss. 92— Applicability of— Will — Bequest 

to charity — Administration— Suit for. See (1922) 
Dig Col. 189. Annavarapv Nachakamma v, 
vIalladi Vknkatapbayya, 70 1. 6. 903. 

^S. 92 — Hereditary trustee— Advisory 

Board— Creation of a new body— Inexpediency 
>f. See (1922) Dig. Col. 190 Doraivelu Muda* 
liar V. Adikesavalu NaidU. 70 1, 0. 87* 

— — — —S. 92 — Public trust — Acharyaafa temple 
■^Constructive tfustm-^Suii for ichem^M0im 
taimMHty o$ 
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A constructive trustee within the meaning of 
S. v2 Oi t‘»e C. P Code would ii elude a peisou 
holding a particular fiauciary position whose 
Ooiigadou ai> such can be euiorced m a couit ol 
law. Ht’/d on the evidctice tnat tne Ac iarya o. 
toe Swamiuarayan temple Vadtal was a trus- 
tee to whom S. 92 of tne C. P. Code would apply. 
It IS true that the m uant or man vger of a math 
IS oot a trustee m the strict sense of the term 
when u?ed ot au express or declared trust. It 
would he more accurate to describe lum as occu- 
pying a fiduciary pOi.itiOu. Tti s fiduciary relation- 
ship IS comiuonly called an impl ed trust but tne 
implied tiusiee is subject to the same obliganons 
as t »e express or declared trustee, in the ouse o* 
a math as m tne case of a temple tae ownership 
is an ideal person. In tne one case n is the idol ; 
ill the ot >er case it s toe office ot spiritual head. 
The individual who holds the office is truscee ior 
the office the gadi or indh or ihi insidution. Tne 
succession to tne property lollows tue succession 
to tne oitice Thn is the general Uw as to mutis. 
In the case ot maths tne coipus as weil as tne 
income beloogiug to the institution ihough a she- 
bait or head of a .nath has a mgher position than 
a Dhirmakana, 22 Bom. L. K . 457 ; 11 M, I. A. 
405 ; 20 Bom. L. K. 1088 ; 24 Bom. L. R. 629 
Rcl. {Marten and Pmtt, //,) Shripat Prasad 
^4 Larshmidas. 25 Bom. L. E. 747. 

S. B^-'Pujary of idol — Suit against — 
Posit ton of Pujary, 

Where a pers <n was put in charge as pujary 
of an idol ia a Oharmaala, he is a servant and 
aof a irus ee and a suit under S. 92 C P. Code, 
is not mamtainable against him. (Rafig and 
Lindsay, //.) Baldeo Dutt v, Gopalji. 

21 A. D. h 810 I D. E. 4 A, 190 : 1923 A. 247. 

ri i M ii ii iM iig. ^--•Removal of irmiec-^Failure to 
ktep accounts — Doubt as to extsunce of trusts 
Wnere there is considerable doubt as to whether 
there is a trust in respect of certain properties, tne 
omission of the alleged hereditary trustees to 
maintain proper accounts without any wilful de- 
fault on their part is no ground for their removal. 
il9l8) M. W. N. 786 foil. 16 L. W. 247 dist. 
{Spenocr and Dciadoss^ //.) Jakkam Reddi 
Seshadri Reddi v. Sir S. Subramania Iyek. ! 

32 M. L. T. 89 (H. C.) : 74 I. C. 35 
1323 Had. 163. 

S. 92 — of irusUc — biranger as 
a jReceimr^ 

In a suit under S. 92 the Court has power to 
appoint a receiver and take the management ot 
the temple out of the hands of the trustees appoint- 
ed by the Temple Committee pending the disposal 
ot dm suit even though toere is no prayer for his 
removal and though he cannot be removed except 
on a pr :>per enquiry. {Oldfteld and Ratnesam^ JJ), 
C. KDPPUSWAJiII MUDAUAR V. Y*SUBRA|44KIAM 
Chextiar. 1923 Mad. 224 

— S. 92— Sawefitm to fiU suit agamst some 
defendants noi obtained, 

A suit under section 92 for declatatioo and 
injunct oa and settlement of a scheme in relation 
lo Offiftain immoveable property, which was alleg- 
ed la be mmf and d^icaied to the Imams of 
lelimu ’Wfci filed with the previous ^uc^ioa the 


C. P CODE (1908), S. 92. 

Collector of Karachi, m the names of two persons 
as pia ntiffs aganibt 1 and A sons of M who are 
lete red to as ms heirs and legal icpiesentatives. 
By tneir written statemei.t defendants alleged that 
the property lu quesooii originally belunged 
to M and that on his death it became the 
absolute property not only of his sons, the 
two defe d^nts. but of his other heirs, who were 
nut specihcaliy named in the written statement 
bui their names were supplied later to the plain- 
tiffs* pleader wQu consented to their being brought 
on the record as co-defendants and applied ior 
amendment oi his plaint which was granted. 
Beyond tms, the plaint underwant no alteration 
in any shape or form. The sanction nt the 
Collector was however not obtained prior to»he 
apphc.^tion for this amendment. Summonses 
were is&aed to the newly aaded deiendants who 
appeared and adopted the same written state- 
ment as hied by the ong nal defendants. When 
the suit came on lor hearing the defendams con- 
tended as a preliminary point, taat as the- sanc- 
tion of the Collector had not been obiaincd prior 
to the amendment of the plaint by ihe addition of 
the eighi defendants reierred to above the suit 
should stand dismissed, as not being a suit sanc- 
tioned by the Collector, 

Held, ihat the original sanction given by the 
Collector to the institution ot the suit subaian- 
tiaily auihor sed the plamtiHs to sue tor a declara- 
tion that certain immuveabie property was wakf 
and tor an mjunc-ion against all that claimed an 
interest therein, and the mere absence of names of 
some of those interested in the property docs not 
invalidate tfie sanction already granted or necessi- 
tate a Iresn sanction betore the interested parties 
could be brought on the record. 36 Bora. 168 
Uist, {Raymond, A J. C.) SaYED Bachai. Shah 
V. JUMA Shah. 1923 S. 35. 

———8. 2^1 - Sanction obtained for some reliefs 
^Othe* Rtlicfs joined. 

Where plaintiff’s suit asks for some reliefs 
sanctioned by Collector and others not so sanc- 
tioned, the whole suit should not be distnissed. It 
may be tried so f ar as the relief sanctioned by the 
Collector is concerned. {Maclcod, C. J. and 
Crump J,) SakhaRAM Balwant o, Laxman 
IRIMBAK. 1923 Bom. 428. 

— -S. 92 — Scheme'- Alteration of — Power 

of Court, 

Where a court has sanctioned a scheme for the 
administration of a religious or charitable trust 
it is competent to the Court to vary the scheme 
from time to time according to the exigencies of 
tlie case. A clause in a decree settling a scheme 
giving liberty to tue persons interested to apply 
from tune to time tor modification of the scheme 
if necessary does not entitle the Court to vary 
the rules of succession to the office of high priest 
which had been determined in the suit according 
to ancient usage and custom. A variaiion in this 
I aspect cannot be said to be a modification within 
the meaning of that clause. (Mookerjee and 
Rankin, JL) Makadananda Jha v, Taraka* 
KAHDA jHA. 37 C. lu J* 281« 

— ' — — S. 2^5P^Scheme — Framing of ^Powers of 
Court Necessity for scheme — Arrangesmnts 
made bf ike fmn4er->^Decre^—Form pf, 
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There is no warrant for the proposition that 
the Court in training a scheme under S. 92 C. F. 
C. had no powder to depart trom tbe arrangement 
coKtempiated by the author of the trust The ins- 
titution of a suit under S. 92 C. P U. attracts the 
jurisdiction oi the Court and the Court has com- 
plete power to make such appointment as it con- 
siders proper in me circumstaxices, even though 
such appointment! may involve a departure trum 
the arrangement contemplated by the author oi 
the or giiui constitution of the trust Theie is 
no legal restncuon in the power oi the Court ; 
but, although there is no restriction the Court 
ought not to depart from the arrangement con 
tempiated by the seitlor except for a very strong 
reason 1 he mere fact ih^it the trust deed does not 
contemplate a scheme does not mean that a scheme 
should not be framed in the case if the Court 
thinks that one is necessary. In a suit foi the 
adimmstration of a public trust ii is necessary 
that the decree should give imertv to the parties 
to apply. The eliect of making such a provision 
is that the suit is kept alive aiu it is possible lor 
the parties to tase the dnection of tueCuuit irom 
time to lime and so often as may be necessary, 
{Das and Buckmll^ JJ.} Mahomed Waheb 
Hussain v Abbas Hussain. 

4 Pat. I* X. S26 : 71 1. C. 280 . 1923 P. 420. 

8. 92^ — Scheme — Majority of worship pet 
of mrtmn dtnommaiion’-M umber of trustees. 

Where in a scheme suit it was found that the 
majority ai worshippers were of a certain 
deiiumiuation, it is lair that a majority of the 
trustees also are irom that denomination 
{Robertson and LentaigneJ*) Fa2al Kahman 
V Gulam Hossain Acha, 2 Bur B. 208. 

8, ^2‘^buheme suit^-Kattalais— Manage- 

men Right to frame a scheme. 

A scheme should be framed where there has 
been gross mismanagement of the affairs ot the 
temple and some scheme for the co-oidination oi 
the various Kaitalais and for some control ovei 
the various Ki*ttalais in so far as it may 
ensure the harmonious working of the Kaitalais, 
wherever they have to co-operaie, is necessary. 

It cannot be said that the income of the various 
Kattalais belonging to a temple could he mixed up 
and utilised for all the purposes of the temple 
indiscnminateiy, These trusts are somewhat 
analogous to temple service mams. Just as the* 
latter are different from inam properties belong- 
ing to a temple* being granted to office holders on 
©ondiaon of rendering services in a temple and 
do not belong to ihe idol, though the Idol may be 
interested in the rendeung of the services. 
Similarly the incomes of the Katlais do not belong 
to the idol though the idol is interested in the 
proper performance ot the distinct duties attach 
ed to each Kattalai. 

A Kattalai is a distinct endowment ” under a 
aerate trustee to which specific items of ex- 
penditure are assigned as legitimate charges to 
be paid therefrom/* 

Where there arc numerous Kattalais a scheme 
has to be framed which will ensure the haimo- 
uious working of the Katiala^ wlien they have to 
IfP-opcrate in the Pagoda Servif::^ antj prevent the 
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embezzlement of the funds of the Kattalai or their 
diveision by the trustees c<^ntracting debts. 

It IS very necessary that the scheme should 
contain stringent prohibitions againsi the borrow- 
ing or leading oi money by the trustees from or 
to the trust ot funds, or from one Kattalai to 
anotner Kattalai. 

The preparation of a budget, the proper keep- 
ing ol accounts in which the income andexpeuch- 
tuieof the Kattalais may be separately shown and 
the periodical audit of those accounts are matters 
most esseiitially to be provided for in the regula- 
tions m order lo fix ihe trustees with responsibi- 
luy for the cue perfoimance of iheir trusts and to 
avoid waste and indebtedness. The need for 
supervision and co-ordmatioa by a controlling 
and inspecting body is also apparent. {Spencer 
and Hamesam, JJ.\ ManikkavachakA DeSIKA 
GNANA SAMBANDA PA^DARA San NADI v. Vaithi* 
UINGA MudaluR. 18 B. W. 247 : 74 1. G. 115. 

S. 92 — Scope-' Arbitration- Private rights 

— Dispute as to juttsdiUion to try suit under — 
Disifict CouH-C, P. Courts Act, S. 17. 

A suit under S 92 C. P. C. dots not concern 
the private rights of ihe parties thereto and con- 
sequently ihe suit cannot be referred to arbuiation* 
Under S. 17 of the Ceu. P. Courts Act the District 
Court IS ihe principal Civil Court ot original 
Jurisdiction and alone nas juiisdiciioa to try suits 
under S, 92 C. i . C, Where ihe law has given 
jurisdiction to deiermme a civil dispute to specific 
tribunals ffie jurisdiction of othei tribunals is ex* 
eluded. {Prtdeaux and Kotmat, A /. C.) GanoBA 
P. Marayan. 6 N. B, Jf. 7 ; 72 I. C. 1018 : 

1928 Hag. 112. 

--" - " .'■^’-8. 92-- Scope of— §ciit for removal of 
trustee— Private right to office. See (1922) Digi 
Col. 190. PUTTU Lal v. Daya Nakd. 44 A 721. 

— — 8. 92— Successive suits— Maiotainahility 
ol— Afphcauon for amendment of scheme. See 
(1922) Dig. Col. 189. Govindasami Naidu v* 
CCHAPPA Goundan 70 I. 0. 579. 

S. 92-biift by one trustee against another 

fop acooufits-Sauct ion not necessary, 

A suit by a trustee or trustees Oi a public charit* 
able or religious trust against a co-trustee for 
accounts and lor delivery oi account books and 
other papers does not lall within section 92 of the 
Code ot Civil Procedure and may be brought 
without the sanction ot the Advocate-General* 40 
B. 539 1*01145 M. il3 and 22 B. 496 Ket. iSotwat 
and Prtdeaux i A. J. C.) Ayub Kakeem v, Jaffar 
Ayob. 6 N. B. J. 209 : 74 I. 0. 45 : 

1923 Hag. 298. 

——8. 92— for scheme-— Tr us t--Dedica- 
hon — Denial of trust— Absence of trustee or of 
trustee de son tori. 

Where there is a trust created by will for public 
purposes of a charitable or religious matter a 
suit will lie under S. 92 C, P. Code and the heir- 
aWaw in possession of the property impressed 
with the character of trust is a proper party 
to the suit. The mere fact that the trust is 
denied or that there is no trustee lawfully appoint* 
ed or de son tori is no bar to the maintamobdity 
of the suit 26 M. *50 ; 2 C. D. |. 381 f 13 In 
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R, 49 ; 15 B. 612 Ref. {Spencer and Devadoss.JJ,) 
Sri Gadicherla Venkata Narasima Rao Garu 
V , Nya PATTY SUBBA Rao. 46 Mad. 300 

80 M. L T. (H.C ) 47 : (1923) M W. N, 111 : 
17 X. W. 81 . 73 I. C. 991 . 1923 Had. 376 

S. 92 — Trustee de son tori — Suit against 

—Maintainability of. See (1922) Dig. Col. 191 
Ram Bilas ©. Nitya Nand. 

21 A, I. J. 105 : 69 I. C 990. 

— S. 94 — Arrest and attachment before 

judgment — Immoveable propertv— Claim petition, 
— Small Cause Court— Powers of. Ste C. P. Code 
Ss. 7,94,95. IMys. X. J. 58. 

S. 95— Claim for compensation — When io 

be awarded — Interim injhnction 

It is doubtful if an award of compensation can 
be made m a case where the order of injunct'on 
Was passed atter hearing both the parties and it 
was found there were su^dcient grounds for 
making it. 

The proper stage for making such an applica- 
tion would be only when the suit is heard and 
until then, it would be premature, (Rumesam, 
/,) Chintamaneni Venkaiapayya V Venkata- 
PAYYA. 17 X. W. 160 . 71 1, 0, 450: 

1023 Had. 352. 

'8. 96— appeal^^ — Jf excludes a fresh 

appeal. 

The words ’*an appeal” in S. 96 C. P. C. do 
not exclude the entertainment of a fresh appeal if 
the dismissal of the first appeal does noi bar 
the hearing of the fresh appeal. (Das and 
Kulwani Sakay, JJ) Surajdeo Narain Singh 
Pratap Kai. 4 Bat* X, tC, 406 : 

1923 Bat. 213 ; 2 Bat 739 : 75 I. 0. 284 : 

1903 B. 614* 

~-S. 99-^Pariy not aggneved — If can file 
appeal 

Where appellant is not aggrieved by the judg- 
ment dismissing the appeal against him, he is not 
entitled to preter an appeal against it. (Shadi> 
half C. J. and Abdul Qadir^ 7.) Gopaldas v Mt. 
Zainala Bibl 1923 Xah, 504. 

S. 9S— Right of appeal 

Party adversely affected by decree— Water sup- 
ply in ryotwari tracts— Right of Government to 
reguIate-^Rigut of private party to appeal against 
decree, 1914 M. W N. 788 Ref. (Ayling and 
gerStJJ*} Dharma Raja n. Pettur Raja. 

46 Had. 811 : 1903 H. W. N. 677 : 
18 L. W- 343 : 74 I. C. 4 : 
46 H. X. J. 212 : 1924 Had. 79. 

-S, 06 (S) — Consent order^-^Setiing aside 
^grounds fot^ 

When a consent order is sought to be set aside, 
iterious and substantial injustice must be shown to 
result from letting the consent order, which was 
made under mistake of fact, stand, {Lord 
Smtner) Jamnabai v. Faxalbhoy Heptoola. 

18 X. W. 437 ; 3 H, X. T 376. (B. G.) 

1923 B. C. 184. 

3. 96— Sc<^ of—BaecuHoA proceedings, 

S. 96 (3) C. F. applies only to shits and 
|iot to |>ro<^edin|s is eaectdion. Ptasad 


C B. COBB (1908), S. 99. 

and Foster, JJ,} Lachman Lal v. Fadarath 
Singh. 4 Bat. X. T. 735. 

S. 97 — Appeal against final decree — Po- 
wers of appellate Couit — Correctness or prelimi- 
nary decree. 

It is not open to the appellants, in an appeal 
against the final decree to attack the preliminary 
decree, which might have been directly challeng- 
ed by an appeal. But the appellate court can 
consider whether the preliminary decree was 
capable of enforcement and whether it afforded a 
basis tor the final decree as made. [Mockerjee and 
Panion, JJ ) Taraprasanna Sarkar v, Kalika 
Mohan Sarkar. 38 C. X, J. Ill : 76 I. C. 319, 

S. 97 — Partition — Prehmtnary decree — 

Appeal from — Final decree — Plot appealed 
against — Effect of» 

An appeal against a preliminary decree is not 
maintainable unless there is also an appeal 
against the final decree passed subsequent to the 
preliminary decree by the Court below. 40 C. 1036. 
20 C. W. N. 231 ; 18 C. L. J. 32l ; 10 C. L. J, U3. 
reierred to. [Chatterjee and Pearson, JJ ) MoN- 
OHAR Peshakar V , Haran Chandra Karmakar. 

71 I. C. 290. 

S. 97 — Preliminary decree — Appeal 

against — Passing of final decree — Effect of. 

There is a difference between cases where the 
final decree is passed before the appeal is pre- 
ferred from the final decree and cases where it is 
passed after the appeal is preferred. In the latter 
case the appellate court is competent to hear and 
dispose of the appeal 25 C. W N. 776, 18 C. L, 
I. 214 18 C. L. J. 321 Ref. {Newbould and 
Panton^ JJ,) Mea Hussain Khan v. Sheikh 
I Samir. 1823 Cal. 282 (1). 

— 98 — Letters Patent ^ S. 36 — AppUcabt'* 

! Uty — Judges differing in opinion. 

The natural place to find the rules governing 
the exercise of the appellate civil jurisdiction 
Over the other Judges of the High Court would be 
the Letters Patent, while the natural place to 
find the rules governing the exercise ot the 
appellate civil jurisdiction over the civil Courts 
of the mofussal subject to the High Court would 
be the Civil Procedure Code. The Code makes no 
provision for an appeal within the High Court, 
that is to say, from a single Judge of the High 
Court. This right of appeal depends on clause 
15 of the Charter. Appeals under the Letters 
Patent are governed by the Letters Patent, and 
appeals under the Code are governed by the 
Code. Fuither the Code only deals with appeals 
from certain Courts and does not deal with ap- 
peals within the High Court from the decision of 
one judge of the Court to another. Therefore 
when a Bench of two Judges is hearing an appeal 
from the decision of a single Judge of the same 
High Court whether on the original side or the 
appellate* ana they differ in opinion, the opinion 
(of the senior Judge would prevail 26 All 10 
(1921) 23 Bom. L. R. 623. Ref. [P. 224 C, 2]. 
Marten and Pratt, JJ*) Pandy Walad DagadV 
Mahar tr. Iamnadas. 1923 Bom, 218. 

S. 99 And 0. 6 E. XA—^PatlUfe of plain* 
Utfib Mign pliadtngs—'Mo power of attorney 
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C. R corns (1908i, S. 89. 


C. F. COM (1908), 8. 100. 


givfifi to ageni^ObiecHon not rmscd^Section 99 
afpHes, 

Where the plaintiff filed the plaint through an 
agent and did not even sign the plaint, there was 
no power of attorney given by the plaintiff to 
her agent on the record and no explanation was 
apparently obtained for her failure to sign the 
plamt ; and no objection however appeared to 
have been taken HeldtS. 99 of the C P C, 
applies to the case. iMaccdlL J.) Ma Ngwe 
Kin V. Ma Hme. T4 I. C. 100 : 1 Bang. 42 : 

1923 Bang. 206. 

9. 99 — Irregularity — Defendant joined 

as a mtnor though in fact a major. 

In a suit against the defendant describing him 
as a minor, the court found that he was in fact 
a major. The plamt however was not amended 
and his name continued to be descr’bed as a j 
minor though he actually appeared in court in- 1 
structed bis vakil and defended his suit. Held 
that the irregularity in the proceedings vuas cured 
by the conduct of the parties. {Lindsay and Sniai- 
man, J}) Thakur Hargobind Singh v. Hukvm 
Chand. I«. K. 4 A. 291. 

S. 99 — Irregulartty^PlainUff o major 

— Suit instituted by next friend. 

Where a plaintiff has attained majority before 
the institution of the suit a plaint sigaed and 
verified on his behalf by a next friend is not 
valid and the defect is nci a mere irregularity in 
proceeding and cannot be cured by section 93 of 
the Civil Procedure Code. {Mearst O, /• and 
Piggott J.) Ruhul Amin V. Lala Shankar Lal. 

45 A. 701 : 1. E. 4 A. 842 : 21 A. I. J. 626 

1924 A. 54. 

S. 99— Mis joinder^ If includes non- 
joinder, 

Per Schwabe^ C. J.— Quaere whether ‘misjoinder 
ia S. 99 C, P. Code includes non-joinder. 
(Schwabe, C. J. and Wallace, J,) Mohanavelu 
MyOALIAR V, ANNAMALAI MUDALIAR. 

17 I. W. 241 : 72 1. C. 68 : 44 M. I J. 249 : 

1923 Had. 337. 

g. 90 and 0. 1, E 9-ObjectiOns as to non- 
joinder — Procedure. See (1922) Dig. Col. 193. 
Thina Shanmuga Moopanar V, Mona Chuna 
Nana Subbayya Mooppanar. 70 I. C. 645. 

S. 00 —Re-trtal-^rounds^Omi$sion of 

judge to sign deposition of witness. 

The deposition of a bandwriting expert signed 
by him and admitted in evidence does not vitiate 
the trial though it is not signed by the Judge 
{Batten, /. C.) Alam Singh v, SeTh Gopaldas 

(1923) Nag. 7 (1). 

S. Scope of'-lrregulanty in signing 

Vakalatnama, 

S. 99 C, P. Code, covers a case when a person 
anthorised to instruct a pleader actually signs the 
vakalat for the litigant, wheie no fraud is commit 
ted and the litigaht himself knows of it and 
acquiesces in it. It is a forma! irregularity cured 
by the section. {Mtlltr, Ct /. and Kulwant Sahay, 
IJ.) Banwasi Rai It* QmtMUO hAh RAI 

74 1* c. im 


— S 99— S«if tn the name of Chairman 

Mumcpal Boards Objection not taken-^Bffect, 

A suit instituted in the name of the Chairman of 
a Municipal Board, while the Muucipality itself 
could have sued, is not liable to be dismissed in 
appeal where the objection is taken for the first 
time. {IVacir Hasan^ A. /. C.) ShamshuddiN 
Khan v, Agha Syed Fateh Shah. 

9 0 & A. E. E. 1041. 


S. 100 — Alienation Binding as to 

necessity. 

Where the lower appellate Court has decided 
the quesiion as to the exis^tence of necessity on 
entirely wrong principles his finding is vitiated 
and can be examined in second appeal. 
{Broadway^ J,) Anokh Singh v, SapuraN 
Singh, 1923 Xtah. 660. 

S. 100— Certificate as to— Second appeal. 

See (1922) Dig. Col. 194. Nathu v, Banna. 

69 I. C, 507. 


S, 100 — from finding of fact 

can he attacked. 

Although in second appeal findings of fact can- 
not be impugned, it is nevenheless open to a party 
to challenge the correctness of the conclusions 
drawn from such findings. {Broadway and Mott 
Sagar, JJ,) Baj Singh v, Partap Singh. 

laoft T.oK IQL 


S. lC0--Constrmtion of dommeni-Ques- 

Hon of fact or law^ 

The expression * construction’ as applied to a 
document includes two things : first, the mean- 
ing of the words; and secondly, their legal effect. 
The meaning of the words is in all cases a ques- 
tion of fact. The effect of the words is a question 
of law. (1891) 1 Q. B. 79, Folh A second appeal 
IS not admissible merely because some portion of 
the evidence is in writing of which the meaning 
has been mistaken by the lower appellate Court. 
{Campbell and Mott Sagar, JJU Dal Singh v. 
Pluiman. 1^^ I^Ah. 62$. 


S. lOO^oniract of sale---Conditiou of 

goods — Damage, 

Where under the terms of a contract of sale, 
goods were to be undamaged, and the Courts 
below found it to be damaged, it is a finding of fact 
binding in second appeal [Iwala Prasad and 
Ross JL) > Firm of Ramdayal Ram NaRain v. 
Firm of Bhairo BuxGowridutta. 

1 Tat. I. B. 398« 


— s, 100- Custom— Evidence — Power of 

High Court to consider See (1921) Dig. Col. 
183. Kalanoar V, Kalandar. 69 I. C. 670. 

B. im—Custom-^Findingas to-^Mixed 

question of law and fact 
Where a point of custom raises a mixed ques- 
tion of law and fact the court can in second 
appeal go into the evidence to see whether it 
establishes the alleged custom. {Stmpson and 
Wanir Hasan, A, /. C.) Balbhaddar Prasad v, 
NaRAYAN Das. 78 I. C 727 : 1823 0u4h 102. 

IfgB-Custom-Gtft-'iains'^ ffindH 
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, COBE (1908), S. m. 

Jains are subject, to Hindu Law in matters of 

enat’on except where a special custom is pro\ed 
* a widow would not be competent to make a 
gift under Hindu Law, the question whether she 
has this right by custom is one that cannot be 
raised in the absence of a ceitificate in second 
appeal* (Broadway and Brasher, JJ ) Chhaju 
Mal V, Kun^dax Lal, to V C. 838 : 1923 Lab. 53. 

S. 100— Custowi — Wkethcf Htgk Court 

should consider the admissibility and quantum \ 
ofsevidence io establish custom. 

In second Anpeal the Court should consider 
whether the evidence that is brought forward to 
prove custom is not only legally admissible evi- 
dence but whether the sum total of that evidence 
regarded from the point of quantum is of su£fi- 
cient we’ght to justify the Court’s coming to a 
conclusion that the custom has been proved 
(Meats, C. /, and Piggott, J) Mt. Dhola Kuar v. 
Mathura Sixgh. 76 I. C 667 : 1923 A, 341. 

S. 100 —Decree-- Future interest— Dis- 

ctetion of Court, 

A question of the award of future interest is 
discretionary with the Court and is no ground 
for interference in second appeal. (Moiisagar, J,) 
Agha Mahomed Aslam v, Jodh Singh, 

1923 Uh, 518 (Sh 

— S. lOO—Discrefionary matter— Second 

Appeal— No interference m. See (1922) Dig 

194. Bhup Chand V, TJde Ram. 5 lah. L. J. 135 

— S. 100— Estate — Lands whether part of 

— Questton of fact. 

Where both the courts below have found that 
the suit lands did not form part of an estate so as 
to oust the jurisdiction ol Civil Couits, the deci- 
sion IS binding on the High Court. (Ayhng and 
Odgers, //.) Tota Varahaliah u, Sri Venkata 
SURVANARAYANA. 75 I* C. 466 * l8 !». W 324 . 

(1923) M, W. N, 732- 

— a. 100 and 0. 41, E. 17— Exparte hearing 

of appeal — Interference on second appeal Ste 
{1922) Dig. Col 195 Ghulam Haidar %k Jiwan. 

69 I. C. 499. 

S. too— Failure io consider evidence— 

Effect 

Where the lower appellate Court dnes^ not 
judicially consider the. evidence on record, it is 
ground for interference in second appeal. {Fre- 
mantle S. and Bum, J. M.) GosiHD tJ. Md. 
ZaKA ULLah Khan. L. B. 4 Ail. 358 (Eev.) 

— -8. 100— Fa*l«r« to consider evidence on 
record— Finding of fact— Inter terence, 

A finding of fact arrived at without a judicial 
jwsideration of the evidence or record is open 
to attack in second appeal. (Fremantle. S* M. 
mnd Burn^ J. M.) Kattal v. Debi Dehal, 

I. K.4 An.40l (Eev.) 

— -O, 160---Ftft4lng as to character of a 
property, 

A finding as to the character of property artiv- 
m at after a full consideration of the evideitoe is 
a pure finding of fact and it cannot be impugned 
la second appeal. /-) Bai3ir Singh 

e. Qomm Mi, 632. 


C. P. COBB (1908), 8. 100. 

S. loo — Finding based on misreading of 

judgment. 

A finding cannot be sustained in second appeal 
if it IS based on a misreading of the first court’s 
judgment. (Scott Smi^h and Ffrode, JJ.) Mt. 
Basanti i*. Chanda Singh. 1923 Lah. 502 (2). 

S. 100 — Finding based on statement not 

admissible in evidence— Can be questioned in 
second appeal Ram v. Malik Ghanesham Dass. 

1923 Lah 150(1). 

— S. ICO — Finding as to existence of 

necesstty for altenahon. 

The finding as to the existence of necessity is 
clearly a finding of fact and cannot be impugned 
in second appeal- (Moti Sagar,J.) Dauit Singh 
I?. HaRi Chand. 1923 Lah. 669. 

^S. 100 — Finding of fact 

A simple finding of fact arrived at by the 
lower appellate Court could not be disturbed on 
second appeal and if disturbed* the judgment of 
the Judge of the High Court can be reversed on 
Letters Patent appeal. (Skadi Lal, 0 J, and 
Fforde, J.) Girdhaki v. Abdullah. 

78 1. C. 282: 1923 Lah. 236(1). 

S. 100- Finding of tact. 

The conciu'-ion that the plamtiff was a full own- 
er and not merely *a dohhdar is clearly a finding 
of fact and cannot be impugned in second appeal, 
[Moil ha gar ^ J.) ChhitRu v, Chajju. 

1923 Lah. 611. 

3. 100— Finding of facts. 

Issues of facts cannot be agitated in second 
appeal. {Shadt Lal, C, J, and Brasher, J.) Mt. 
Chhoto V. Mt Sona Devi. 70 I. C 299 : 

1923 Lah. 11 (2). 

8. 100 — Finding of fact See (1922) Dig, 

Col 196. Syed Mohammed Hameed v Syed 
Manzur Husain. 69 I. C, 807. 

S. 100— Finding of fact— Acquiescence, 

Acquiescence is not a question of fact, but of 
legal inference from the facts fouud. ijiaUfax 
A J C.) Ramratan V, Shiodattarai. 73 I,C. 137. 
8 100— Finding of fact — Adverse posses- 
sion — Inference from facts. 

The question whether possession is adverse or 
permissive may be one of legal inference from 
documents. The mere fact that the evidence in 
the case is merely documentary does not consti- 
tute the finding of the lower court findings of 
law. The question of the weight to be attached 
to the instances proved by the documentary evi- 
dence is one of fact 29 A. 203 ; 42 A. 152 refer* 
red to. {Daniet, /.) Mohammed Ahmed v. Babu. 

71 1. C. 762 : 1923 A. 442. 

8. 106. Finding of fact- Appellate Court 

not applying its mind to evidence on record— 
Effect. 

A finding of fact is open to attack in Second 
i appeal if the lower appellate Court has not applied 
its mind to the evidence on record. (Fremantle^ S, 
M. and Burn^ J, M,} Radhe Ram v. Raja Sdraj- 
PAL Singh. L. E. 4 A. 376 (Eev.) 

— — ——8. lOdF- Finding of fact bdted pnly 
! local inm^igai ton. 
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C. P. com (1908), S. 100. 

The judgment of a lowei appellate court based 
entirely on a local investigation conducted by the 
Judge of the Court of first instance cannot he 
sustained in second anpeal 52 I C 241 and 39 
Mad 501 Foil. {Matiineau, J.) RkLL\ v 
Harn\m Singr. {19231 Lah. 208 (11 

S 100— Finding of fact — BunUn of proof 

Cast on 7i.^ron^ part Disregarding evidence. 

A finding of fact arrived at by throwing the 
burden of proof on the wrong partv and disregar- 
ding evidence on record is not binding on second 
anpeal {Mullick and EnckniU, JJ) Sheopujvn 
Rai V. Kesho PraS \d SrvGH. 2 Pat. 919. 

S. 100— Findings of fact —con stderatton 

of evidence —KahuHvai* 

It IS not proner in the second aopeal generally 
to consider whether or not the lowei courts have 
taken a right view of evidence in coming to 
findings of fact, but the construction of KabuHvats 
upon which the courts below mainly based their 
view, that a custom was shown, can certain Iv be 
considered by the High Court in order to see 
whether their meaning has been rightly inter- 
preted. {Buckntll and Ross, JJ) Nathuvi Rai 
V. ?t4kHARAJADHlRAJ RaMESHWAR SlNGH BA^a- 
DXJR 1 Pat. L. R. 289 : 73 I. C, 629 

— S. 100— Finding of fact— Dedication to 

maqf. 

A finding that certain property is not waqf and 
does not belong to it is one of fact with which 
the High Court will not interfere in ‘Second i 
appeal. {Chevisand Dunias JJ,) Ilahi Bakhsh 
V, Kala Ram 5 I*. I. J. 11. 

— S. 100— Finding of fact— Documentary 

evidence —Misconstruction 

The date, at which a particular holding first 
began to be held as a definite holdingps essential- 
ly a question of fact, an i must deoend on eviden- 
ce. That evidence may be, and naturally is, do- 
cumentary, but the documents admitted in evid- 
ence upon that question are really bisto'**cal ma- 
terials. and although they have to be construed, 
and if possible understood, they are not to be 
treated as involving issues of law merely because 
they have to be construed It is not as though 
they were being construed, as instruments of ti- 
tle or mere contracts or statutes, or otherwise the 
direct foundation of rights. {Lo^d Snotner) The 
Midnapur Xamin^d.ary Co Ltd., v Uma Charax 
Mandal. 4 Pat. L T. 627 ; 

33 M t. T. 291 {P. C ) : 45 M. L. J. 66^ ; 

1923 H. W N 832 : 25 Bom Z. R. 1287 ; 

B. R 4 P. C. 184 ; 74 I C. 482 . 

21 A. Z, J. 723 IP C.) : 1923 P 0. 187. 

S. 100-0 41, R. 23 and 0 43, R I {a)— 

Finding pf fact •First appellate Court misunder- 
standing the whoJecase, 

In an appeal from an order of remand findings 
of fact cannot be eiramined by H’gh Court sit 
ting as a Court of second appeal but where the 
finding of the lower appellam Court appears to 
have been based on a misappreciat’on of the 
true controversy between the parties, a re- 
hearing of the appeal by the lower appellate 

Court may be directed, 13 L C. 445 Foil, 

{Broadway^ /.) Qadir BaEsh v Shamas Din, 

73 I, 0. m : 1923>ah. 20$. 

Y. D— 14 


C. P CODE (1908), 8, 100. 

s, 100— FJ«rfi»g of fact — General issue 

but evidence let in a pnrit :nlfit point — Effect* 

^ When a particular point of dispute was cohered 
only by a general issue but evidence wa!> le^ in on 
the point, ihe finding a fact will be accented in 
second appeal {Fremantle h. M,) Saved Md 
JAWVD V, Slim Nandav 4 L R. 4 All. 394 (RevJ. 

— ^ s, 100— Finding of fad—lmdmtsdble 

evidence — Consideration of— Effect of. 

Where a finding of fact is materially bised on 
uiadmLsible evidence, the High Court will not 
accept It in second apped [Halifax, A.J.C, 
Raoji V . Warlu. 1923 Hag 107. 

— S. too— Finding of fact— Inadmissible 

evidence— Finding based on— Open to attack tn 
second appciL 

Finding nf a lower appellate Court based on 
I inadmissible evidence can be impeached m 
Second appeal. 2 vV, R. 74 21 C. L J. 45 Ref. 
{Mookerje and Chotznet, JJ.) Tarakimar Ghose 
V, Kcjmara Arun Chavdu Singh. 

711 C. 388 * 1923 Cal. 261. 

s 100 — Finding of fact — Inference 

from fact. 

Where m^re than one inference is legally open 
from the evidence, the High Court cannot m 
second appeal refuse to be bound by that in- 
feicnce drawn in the Court below, {Broadway, 
/.) ABDPL GHANI V, IS.HAR SiNGH. 

1923 Lah. 239 {V. 

^S. 100— Finding of lac -“Inference from 

facts found— Interpretation of documents-Custom 
or usage. See (19.i2) Dig Col. 200. Krishna Rao 
V. XiLKANTH. 69 i. C 800. 

— — S. 100 — Finding of fact — Insuf^ciency 
of evidence, 

A finding of fact cannot be attacked in second 
appeal on the ground of the msulficiency of evi- 
dence {Newbonld and Panlon, JJ } Prosanna 
Kdmar Bed ant \ v. Madhu Badva. 

1923 Cal. 279. 

Q IQO— Finding of fact— Marriage^ 

A find ng as regards the factum of marriage 
between the parlies is a find ng of fact wifn 
which the High Court will not interfere tu Second 
Appeal. {B>oadioay and Martmeau. JJ,\ RiM 
D vs V. Mt. PanNa Devi, 5 Lah. Z S. 117, 

S. 100— Finding of bid — il/tsconsfr«c- 

ttou of evidence, 

A finding of fact to the effect that the defendant 
was co*sharing with the last tei»ant, based on a 
imsconstruchoti of the settlement entries, can be 
set aside in second appeal {bremantte S. M* & 
Burfii J.M,) Raja Singh v. Salik Singh. 

If. R. 4 A. 270 (Bev.). 

S. 100 — Finding of fact— Misreading of 

evidence, 

A finding of fact bised on a misreading of 
evidence can be attacked in second anpeal 
{Mou Sugar, /.) The Firm, Jowalv Das, Parmv- 
KUND V, UttaM Chand. 1923 lah- 585- 

S* too— Finding of fact— Mistake of 

fact* 
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C. f. CODE (1008). S. 100. 

Where the finding of the lower appellate co^t 
IS based on a mistake of fact it does not bind the 
High Court on second appeal. 

Gom Prasad. JJ.] Habibkhan v. Fida Hl^ain 
Khan. 1. B 4 A. 138 (Eev.). 71 1. C. 1017. 

— S, 100 — Finding of fact — Negligence. 

(1922) Dig Col 201 Syed Sadaq «'• 

HINl Dasi. 1 

S. IQQ— Finding of fact — Not based o» 

evidence but on conjecture. ,. c . „ ’ 

Where ths lower Appellate Court’s finding that , 
the common ancestor of the parties occupied the ^ 
land in suit was not based on any evidence but ; 
Mas merely conjectural, it is liable i 

aside m Second Appeal. {Martineau, i 

Lal V . Kanhaya. B 1*- 

S. 100— Fi«dJ»S of fact— Not supforied 

bv evidence t , , 

A finding of fact unsupported bv any evidence 
IS no finding at all and it can be set aside {Bm 
S. .If.) GANGAPHAR .. JASWANT^ING^I.^^ ^ 

-- 3 100 — Finding of fact — Partaership not 
one. S« (1922) Dig Col. 201 Moula Bvx 
V, Muhmmad Afzal. A. <■' 

-s. lOO^Findingof f<ut-SecQnd appeal-- 


212 


^^T^he^questioa of acquiesceitce from the facts 
found bv the lower Court is cne of law and not a 
quesLn of fact. 21 A 496 followed. (f/aHi^-e. 
A. /. Cd Shanker V. Rangvbak 71 1. c. 942. 

s. 100— Finding of fact when not bind- 
ing on the court of second appeal. S^e (1922) 
Dig. Col. 196 Ram Singh v. Ganga Ram. ^ 

-S 100 — Findings of fact^^liyhen interfer- 


j C. P. GOBE (1908), S. 100. 

i in second appeal. {Mookerjee and Rankin^ J Jr) 
Sayeruddin Akonda v> Samiruddin Akonda. 

72 I. C. 985 : 1923 Cal. 878. 

‘ S 100 — Inference from dycutnents If 

i a Question of law* 

! Inferences drawn from documentary evidence 
1 are not questions of law and cannot be cballeged 
! f^sSioad aopeal. [Dalal.A. }. C) Bisdeshri 

! Pande t> Sheo Ratan Pande. t r. sn 

I 9 0 & A, L, B. 443 : 74 I* C. 811 . 

3, 100 — Genuineness of stgnatuve — 

Evidence Act, S, 4S— Comparison of hatrdwniing. 
Comparison of signatures is one of the modes 
of proving hand writing and although, where 
there is no other evidence such proof womd be 
regarded as hazardous and inconclusive, it cannot 
be^reeardedasanerrorinlaw to base the con. 
elusion on such proof alone, and a Court of |eeo^d 
appeal would have no power to set aside a 
based on such comparison, 14 I. C. 741, Foil. 
{Bfoadway and Moti Sgar. JJ.) 

Mahomed Said. 

S, 100 — Inferences from facts admitted 

\ ^If a question of law. ^ 

i Where the facts are not m dispute, the^ legal 
i inference to be drawn therefrom is a question of 
haw. {Chatterjec and CMWtn|. JJ.) Lakshmi 
t Narain Baijinath V. Secretary of State for 
! India. 27 C W. R. 1017 : 1924 Cal, 92. 

S. 100—Infercnce from facts— Infer • 

^ An inference drawn from facts by the lower 
appellate court is a finding of fact and cjmnot be 
interfered with in second appeal. [Miller, CJ.and 
Kulwa n t Sahay, JJ.) BioN n. Sheogulam Lal. 

74 I. V. 84o. 


red with. ^ 

In second appeal a finding of fact will not be 
interfered with unless in arriving at it, the court 
below has gone wrong on a question of law or 
there is no evidence to support it. [Dawson Miller, 
C. J. and Mulhek, J,) Am Chaudhuri v. Janak 
Lal Chaudhuri. ^^23 Pat. 332. 

-S. 100 — P'inding of fact — Whole evidence 


not considered — Efiect. [bee) (1922) Dig. Col. 
200. Lala Girja Prasad v Jugal Kishore. 

70 1. V. 503. 

s. 100— FiHiiiwg of legal necessity. 

A finding as to legal necessity cannot be ques- 
tioned in second appeal- When the amount of 
consideration for a sale which is found to be with- 
out necessity represents only a small portion of 
the entire consideration it is not necessary to con> 
vert the sale into a mortgage. {MoHsagati J.\ 
Balbir Singh v* Gobind. 1923 Lah. 582^ 

^ 100— Improper admission of evidence 

in lower Court . • i 

Although an erroneous omission in tne tnaj 
court to object to an admission wh’ch was irrele- 
vant did not make it relevant and admissible in 
evidence, an objection that a document that per 
se is not admissible in evidence, has been xmpro- 
|ierlf admitted in evidence cannot be entertained 


S. lOQ— Judgment based on opinions of 

experts open to challenge in second appeal. 

Where the findings of the Courts below are 
based on ‘an examination and balancing of opimoris 
and view of experts to sufficiency of the facts 
observ’ed and of the inferences drawn can 
always be examined. Where there is a material 
difference of opinion, their value and sufficiency 
even when accepted by one court or 'any other cati 
be attacked in second appeal. {Kanhatya halt J.) 
Altafan V. Ibrahim. 21 A, L. J. 911 : 

I. E. 4 A. 561 : 75 I. C. 502 ('4). 

-a 100— Judgment of reversal. 


In a judgment of reversal it is absolutely 
necessary that good grounds should be shown for 
coming to any finding of fact. There must be 
sufficient material in the judgment of Appellate 
Court to show the High Court that Lower Ap- 
pellate Court has considered the evidence and 
duly considered the reasons given by the trial 
Court in its judgment for coming to a erntrary 
decision. (Adami. J.) Bhikhu Mandal n. Bhike- 
hakar Dutta. 

-a, im—l-tmitaUon— Facts not decided— 


Ot. i-WU - 

if can he raised for first time tn second ap^al. 

Where for the decision of a question of hmitation. 
the ascertainment of facts is necessary, the ^mt 
cannot be allowed to be raised for the first fame 
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C. P. CODE (1908), 8. 100. 

second appeal, [Chandrasekhara Aiyar C. /. 
andSubbattna, /.) Venkataramaniya v. Appaiva. 

1 Mys. L. J. 79 

— S. 1Q{^--Mainiatnability of second appeal 

—Ordci not appealable -Objection to jnnsdtciion. 

Where there is no appeal provided against a 
certain order, but the appellate court erroneously 
admits the appeal and passes a decree in the 
same, the decree is subject to a second appeal. But 
the objection to the maintainability of the appeal 
in the Court below can be raised there ior the first 
time. {Kanhaiya Lai, J ) Bhagvvan Das v. Mt. 
Mahomed Band, L. B. 4 All. 447- 

St lQ(^—Mtsconsiruction of doGumentr- 

Utsreading of documentary evidence, 

Misreading oi the documeniary evidence is not 
a-Question ot law which justifies a second appeal 
[bas, /,) Mahabir Misser v. Mt. Asoklek. 

1023 P 154. 

S 100 — Misconstruction of record. 

Misconstruction of records is a ground tor 
second appeal. [Fremantle S^M,andBuin,J,M4 
RAxMBali Sahai V. Ram Rao Kbishna jatar. 

L. E. 4 A. 178 (Bev.) 

S. 100~il//.ved qiieshon of fact and law 

— Duty of Court’— Conclusion on facts found. 

In second appeal, the court can legally decide 
a mixed question of faci and law, but it is undesi- 
rable to dibpose of the question in the absence ot 
findings of lact by the lower appellate Court. 

Wnere a right conclusion has been drawn 
on the facts found can be gone into in second 
appeal. [Batten, J. C.) Pomdusa v, Bahenabai. 

69 I. C. 193 : 1923 Nag. 124. 

S 100— Negligence — Mixed question of 

law and fact whether can be reviewed in second 
appeal. See (1922) Dig. Col, 201. Asad Ali v. 
Faiyaz All 70 1. C, 591. 

S. li^—Ncw pica. 

Where theie is so reieience to a plea in the 

judgments of toe Courts below or in the pleadings 
Oi tne parties, the point cannot be allowed to be 
raised ni second appeal. A decree for a snm 
cannot be granted m second appeal, when no 
such rehei was asked for m the'Couitb below. 
{Shadi Lah C J. and Abdul Qadv\ J.) Firm 
Ram Dyal Sheo Pershad v. Firm Ghamandi 
Lal NaRain Das 1923 Lah. 56. 

S. 100 -Ntfw? plea— Raistng for first 

ttme. , . 

A point which was not raised in either of the 
Courts below cannot be entertained in the High 
Court. [Broadway and Brasher, JJ.) Chhajju 
Hal V* K.UNDAN Lal. 70 I , C. 838 : 

(1923) Lak. 53. 

S. 100— New point— Fresh evidence re- 
quired-practice. See (1922) Dio. Col. 204. Dod- 
DAVA 11. Yellawa. 70 1. C. 417. 

100 — New point of law when enter- 
tained. 

Though questions of limitation being questions 
of law are not excluded from being heard in 
Second Appeal, when they have not been raised 


t C P, CODE (1908), S. 100. 

ui the lower Court, it bas always been main- 
tained that where a question of law’ depends on a 
finding of fact on evidence and ihat evidence bas 
not been led la the Trial Court, then the High 
Court in second appeal will not deal with the 
qnestion of law. [Macltod, C. /, and Crumps /.) 
Digambar V. Lahyadeo. 25 Bom. L. E. 245 : 

72 I. G. 326 : 1923 Bom. 254. 

S, 100— New point” Question involving 

consideration of evidence. 

Where a point of fact was not raised m the courts 
below nor had any issue been framed with refe- 
rence to it, cannot be raised for the first lime on 
second appeal. [Greaves, /•) Nayajan Ali v* 
Midnapore Zamindari Company. 

1923 Cal. 286. 

S, 100 — New point — IVhen allowed to he 

raised for the fust time in appeal or second 
appeal. 

The court will allow a party to raise a new 
point of law on stcond appeal when no further in- 
vestigation of facts IS necessary and when there 
is no surprise to the other side. If however the 
new plea laises a question ot fact or mixed ques- 
tion ot fact and law, the court will not allow it 
to be raised 35 A. 273 : lO M. 1 Ret, [Mookerjec 
and Cuming, JJ,) Secketaky ot State For 
India v, Upendra Nakain Roy. 71 1* C, 849 : 

1923 Cal. 247. 

lOO— Pet vet se finding not binding. 
Ordinarily it is not possible on second appeal to 
go behind concurrent findings of fact, but where 
not only the findings are perverse m the sense that 
they were opposed to the weight of the oral evi- 
dence, but that was due to the fact that the trial 
Court wholly ignored the entry in certain docu- 
ments whilst the first Appellate Court entirely 
failed to realise its probative value the High 
Court set aside the concurrent findings of fact* 
[BratUJ.) Matoo HLAiNGi^ Maung Chit Su. 

1 E. 135 : 1923 Bang. 196. 

$. lijO— Plea raised for the first it me — 

When can be entertained. 

A law point which is patent upon tlie record 
even if it has not been taken a> all in either of the 
courts below could be raised for the first time in 
the secund appeal and must be considered 
[CampbclL J) SoHAN SiNGH r? Santa SiKGH. 

1923 Lak. 491. 

S. 100 — Point of hmiiaiion mt raised 

iti court below — Jf to be allowed to be raised. 

Points under the Limitation Act not taken in 
the court below should not ordinarily be allowed 
to be rats^ in the High Court. [Schwabe, C. J. 
and Wallace, J.) Para Dekkan u. Ameeruddin 
Sahib, 72 1. C. 181 : 17 L. W. 169 : 

1923 Mad. 306. 

— lOO^PosSessiou—QueSiton of fact— 

Where a house was lound to be occupied by 
the defendant’s fathei adveisely to the plaintitf 
landlord for more than 12 years before suit, tbis 
finding of fact is fatal to the appeal. 41 Ail.^ 669 
DisL [Ryveiy and Daniels JJ.) Besheshar Nath 
V, ABDOhWAHiD. 76 L C. 672 : 1923 A. 382 (l|t 
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S. 100 —Question of fact^Advcrse pos- 
session— In! crence from facts found. 

The quesUon of ad^'erse possession is one 
inference from facts found and is a question oi 
law justifying a second appeal. {Halhfax^ A J,C ) 
Mt. Muxga i\ Lachmi Prasad. 6 N. L. J. 70 . 

74 I C 51 : 1923 Nag. 65. 

S. lOQ— Question of fict — Whether a 

place is a town. 

The question whether a certain place is a town 
for the purposes of the Punjab Pre-emption Act is 
a question of tact and cannot be raised in second 
appeal. It cannot be denied that whenever such 
a question arises it to be denied upon the evi- 
dence and the paiticuUr circumstances of each 
case. It IS iberefore, difficult to hold that it is 
a question of law. It is not n5ce^sary that a 
custom prevailing in the town should apply to 
the mohallas or suburbs. [Abdul Raooft J.) 
DnVAN Chand V Xizamdin 

76 I. C. 810 : 1923 Lak. 443. 

S. lOQ— Question of iurisdtction raised 

foi the /list time in Second Appeal — Competent. 

Tne question of jurisdiction can be tor the 
first time agitated in Second Appeal [Broadway 
and Jafat Ah JJ ] Rma Kishan v, Raxshax. 

1923 Lak 651 

— — — S. 100— — Documentary 
eviaence — Jnjerence from — Xot a question Jot 
second appeal. 

A second appeal does not lie, because some 
portion of the evidence may be in writing and tbe 
Judge makes a mistake as to the meaning of it 
For instance, a writing supposed to contain an 
admission may be put in as part of the evidence, 
but a mistake in its meaning is not a misconstruc- 
tion of a document upon which a special appeal 
will lie if it is connected with other evidence 
affecting its construction. The misconstruction 
of a document which is the foundation of the 
suit, which IS 10 the nature ol a contract or a 
document of title, is allowed to be a ground for 
second appeal. [Mttkhetjce and Chotzner^ yj,} 
PRANKISHORE TaRAFDAR V. SARADA PrASAD 
Pakras, 87 0. L. J. 580 : 72 1 C. 55 : 

1923 Gal. 358. 

“ S, 100 — Question of law or fact— 

Custom— Alienation — Xecessity 

Question of necessity for an alienation may be 
One of fact or of law, and when the point raided 
IS whether the Court below has infringed rules 
and maxims laid down b> the High Court and has 
decided on wrong principles as to the quantum 
of ptoof of nacessry required, then the ques ion 
is one of law. [Campbell, J ) Prem das v. Sar- 
BALAND. 1923 Lak 41. 

* S. 100 — Question of law— Point involv- 

ing evidence. 

The appellant cannot in second appeal take a 
l^iot of law which invohes the taking of addi- 
tional evidence. [Marten and Pratt, JJ,) Shrid* 
HAR Laxman Janardhan. 72 I. C 992 : 

1928 Bom. 87. 

S. ItHl-^Question of taw — Legal inferen- 
ce from proved fact— Finding of fact and infer- 


G. B.CODE (1908), S. 102. 

ences Irom fach — Liability to be disturbed in 
second appeal. 

While the District Court’s decision as to the 
effect of the evidence must stand final as to the 
facts, the soundness of the conclusions from those 
facts may invohe matters of law and may be 
questioned by a Court of second appeal. The 
proper legal effect ot a pioved fact is essentially 
a question ot law, 20 Cdl 93 and 46 Cal 189 
Foil. [Broadway, J ) PuRAN v, Lala. 

73 I. 0. 796 : 1923 Lak. 216. 

IQQ-^Queshon of Law — Mis-construc’ 

iton of documentary evidence — When a question 
for second appiuU 

Where a Com t ot appeal has read entries in 
re\etiue papers and has simply decided to what 
extent the entries indicated the plaintiff’s posses- 
sion of certain plot of land and it has in no 
way interpreted these entiles to indicate any 
legal point, his decision in interpreting these 
decuments is a decision of fact and not of law. 
Where there is sufficient evidence to support a 
finding ot fact m second appeal it cannot be im 
peached on the ground that the reasoning is not 
accurate, [btuai /, ],) Sheikh Muhmmed Shuker 
r-. Abdul Ghani 71 1. C. 369 . 1923 A. 862. 

S. 100— Question of law — New point, 

going to the foot of the whole case. 

The High Court may be justified in an excep- 
tional case, in permitting a point of law to be 
taken in second appeal which goes to the root of 
the merits ot the whole case. [Stuart, /,) Ram 
Gajadhar V. Mt Surtani. 71 1. 0. 881 : 

1923 A. 343, 

S, IQO— Question of status of a party. 

The finding of the Couit below on the question 
of plamtift’s status is a finding of fact and it 
cannot be attacked in second appeal* (129 P.L.R 
1912. Ref) [Campbell and Mott Sugar, JJ.) Dal 
Singh v, Pliiiman. 1923 Lak. 626. 

S 100 — Res J mil caia— Pita raised for 

the first time. 

It is open to the High Court, in Second Appeal 
to allow a plea ot Res judicata to be raised even 
tnough it had not been raised m any ot the 
courts below or even in the memorandum of 
second appeal. 4 A. 69 ; 22 I. C. 12 toll. 
(Campbell,, J.) Mir Khan v, Sakfu. 

5 Lak. L. J. 163 : 74 I. 0. 677 : 1923 Lak. 560. 

S. 100 — Small cause suit — Execution 

proceedings. 

In a suit of a small cause nature, no second 
appeal lies even in the matter of execution. 
{^ipencer and Devadoss, JJ,) Vemuri Pitghayya 
V, Raja Yarlagadda. 

18 L. W. 739 : 33 ME. L T. 125 (H. 0.) i 
45 M. L. J. 661^ 

■ — -S. 100 — Words — Meaning of— Whether a 

question of facts or law. 

The meaning ot words is a question of fact in 
all cases, the effect of the words is a question of 
law ; [Stuart, J) Badri Prasad v, Rai Kunwar. 

75 I. 0. 686 . 1923 A. 337. 

" S. 102— Execution proceedings — Suit of 

a small cause nature below Rs, Sl^Second 
appeal. 
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There is no second appeal against an order in 
execution of a decree passed ui a suit of a small 
cause nature lor less than Rs 500. [Kanhat 1 
Italy J>) SURVJMAN Chanbu y. Akjore Shukul, 

21 A, L. J. 861 : E. E. 4 A. 591 : 9 0. & A.L.E 989 

mS. 102 ^Second appeal — Small Cause , 

decree — Execution pioceedings . — ' 

Tnere is no ci\il miscellaneous second appeal 
from proceedings in excution ot a small cause | 
deciee. {Oldfield and Venkata Suhba Raoy JJ.) 
MCTHU KaKUPPA CHETTY, V. PAlYA KaVUNDAN. ' 
1923 M. W. H, 406 : 45 M. L. S. 210 : I 
73 I. C. 9o6 (2j : 18 E. W. 17 : 1924 Mad. 32. ‘ 

j 

S 102 — Small Cause nature — Suit for ■ 

compensation for removal ot trees not exempted ! 
from the cognisance ot a Small Cause Court, i 
Frov. Sm. C.C. Act, Sch. II, Art 35. j 

27 C W. N. 469 ; 

S. 102'~Suit against President District 

Board for damages — If of a Small Cause nature. J 
See Prov. Sm. C, C. Act Art. 1,3 and io. | 
32 M. L. T. 378 (H. C.j ! 

-Ss. 102 & 115-”Scco/id appealSml ot ; 

small cjuuse naiurc— Suit for price oj fish taken j 
from a tanky ‘ 

There is no second appeal from the decree in a 
suit tor recovery of the puce of hsh removed ironi | 
a tank after declaration of title, when the v<»lue ; 
ot the suit does not exceed Ks, 500, But the j 
appellate court empowers the declaration ot 
title* {Woodroffe ana Ghosey JJJ Aradhan 
MONDAL l\ ABHOYA ChAFAN MONDAL. 

1923 Cal. 321. 

— — S. 102 — Small Cause nature--^ Suit — 

Second A ppeaU 

Where the subject-matter of a suit under S. 73 | 
Cl. (2) of the C P. Code for recovery of money 
wrongly distributed is less than Rs. 500/-, no ! 
second appeal could be preferred from the 
decree. {Lindsay and Daniels^ JJ.) Kesho 
Saran V, Khaikati Lal. 21 A L. J. 248 * 

45 A. 359 : 1923 A. 310 : 74 I. U. 836. j 

S. 102— Suit for damages— Holder of 1 

monopoly — Infringement, by previous holder — ' 
Second aopeal. See Pro. Sm. C. C. Act, Sch II, 
Art. ^5 (h). 69 I, c. 431. . 

S. 103 and 0. 41i E 25— Powers of High ^ 

Court on second appeal— Finding of fact. See ■ 
(1922) Dig. Col 207 Sri Chida.mbar*v Sivapra- 

KASA PANDARA SANNADHIG4L V. VEERAMA REDDI. 

27 C. W. N. 245 : 37 C. L. J. 199 (P. C.). 

— — S- Arbitration Ac/, S, 19— ’Appeal 

from order under. 

No appeal lies under section 104, CiVfl P. C. 
from an order passed under Section 19 of the 
Arbitration Act staying a suit. 

1 S. L. R. 86 F, B ; 28 A, 349, Foil 43 B 245 : 
I6 S, L. R. l74Appi. {Kincaid, J *C. Aston, J. 
Madgavakar, A. J. C.l Firm of Mrxghraj Khi- 
AL&AS V Messrs Langley Bjllimoria and Co. 

1923 S. 38. 

— — S. Wk— Order under S, 19— Arbitration 

4ct’—lt appealable* 


C. P. CODE (1908), S. 105, 

: There is no appeal from an order staying a suit 

1 under S 19, Arbitration Act \Kempy A. /. C.) 
j SODAWATERW 4LA V. VOLKART BkOS. 

1923 S. 25. 

S. 104 tf | — Older pling (he aieard^-Whal 

i 

An order filing an award trom which an appeal 
^ IS provided ioi in S. 1U4 (f) C. P Code i:> one 
, which IS passed alter objections to the award have 
been disposed uf. It dues not me«ui the order by 
I which the arbitiators are directed to bring the 
I award to Com t. {Hairii^on J.) GhUlam Mustafa 
I GHUL4M Saoiq. 78 I, C. 820. 

; S. 104 (1) {{) and Sch. 11 para 21 (2|— 

I Decision as to filing of awaid— Right of appeal 
! — Distinct ion between the two piousions 
j The etfcct of section 104 (1) (1) seems to give a 
J right ot appeal against the decision ot the Court 
• on the question whether the award should be 
I filed or not Paragraph 21 (2j at the Second 
1 Schedule allows an appeal also if the decree ot 
{ the Court does nut correctly niterpret the award 
j and on an appeal under this provision the decree 
i can be corrected so a^ to bring it in accordance 
! with the award. But vvlieu the decree does 
i correctly interpret the award them there is no 
appeal against the decree, m other words when 
; an award has lavviully been made there is no 
! appeal against the decision oi the arbitrators. 

I Corr, J .) Maung Tun U v. Maung Po Shoe. 

I 1 Bang 265 : 1923 Bang. 199, 

— S. 105 and 0. 22 E. 9 — Abatcmei}t— Order 

setting aside — Objection to an appeal from the 
decree. 

Where a Court sets aside the abate rent of a 
suit under O, 32, R 9 C. P. Code ignoring the 
I objections of a party it is open to him on appeal 
' from the decree passed in toe suit to object to tbe 
: order setting aside the abatement. 31 M. 345 , 13 
' M.L, J. 308 ; 34 A.^ 562 followed. {Abdul Raoof 
and Moti Sugar, JJ.) Ajudhia PaRsHad v. Ima- 
MUDDIN. 71 1, c. 587 : 1928 Lab. 230. 

j — S. 105 ard 0 9 E. 13— Order Setting aside 

I decree — Propriety of. 

' Not only can an order setting aside an ex parte 
decree not be questioned on appeal from the decree 
, but any errot in the proceedings is not one affect- 
' ing the decision* ot ihe case within the meaning 
I of section 105 of the Code [Harrison J.) Sundar 
Singh v. Nigahiya 1923 Lab. 425 (1) : 

72 I. C. 410. 

S. Ibb’— Scope of. 

The policy of the Legislature in enacting S. 
105 C. P. Code was to give finality to orders of 
remand {Mookerjee and Rankm, JJ ) Bisai 
Nath v. Tara Nath Deb. 72 1. C. 588 : 

1923 Cal. 385. 

S. 105 (2)— S#ec/. 

W^here on appeal by the plaintiff the case is 
demanded on the ground that the burden of proof 
was on the* defendants and notun the plaintiff 
section 105 (2) precludes the defendants from 
que.tiomng the correctness of that decision in 
second appeal. (HaUifaxt A. J, C.) DaU v. 
KampRasaI?. 1923 Ka|f, 283 
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C. P, CODE (1908K S. 105, 

S. 105 i2}—Ftuhm io appeal agaimi 

0 } tier of remand — Effect. 

Where the lower apoelUte court holding a test 
suit in ejectaienc was maintainable remanded 
the suit for disposal on the other issues and the 
order was not appealed against, it cannot again be 
agitated in an appeal from the order passed on 
remand. (Bm iu J , M ) Raghubir v. Chet Ram. 

L. R. 4 A 338 (Eev.). 

S 105. — Older ot remand— Failttre to 

appeal— Effect 

Where it was open to the persons aggrieved by 
an order of remand to appeal against xt but they 
tailed to do so they are precluded from further 
contesting the correctness of that order, 

A, /. C. ) Maung Po Kaixg V. Ma Tok. 

70 I. C. 893 : 1923 Rang, 29. 

S. 107 and 0, 7, R. 10— Appellate Court. 

O. 7, R 10 applies to appeals by virtue of S. 107 
Halil f a V, A. J C) Karayan TukaRam 

1923 Nag. 810 

S3, 109 and HO— Con fa mini judgment— 

Decree confirmed but on different grounds. 

When the two judges oi the High Court form- 
ing a Division l^nch confirm that the decree of 
the court below but for different reasons the 
Judgment of the High Court is one o£ atfirmance. 
44 M. 293 : 25 A lU foil. {Darnels and Lyle^ 
A . J C.) Mahommad Ali Khan v. Ghazanfar 
Ali Khan. 70 I. C. 283 . 1923 Oudh 49. 

Ss 109 and 110 — Final order — Meaning 

of, See <1922) L-iG. Col. 208 Shri Satchidanand 
ViDYA Shanker V, Shri Vidya Narasimha 
BhaRAXI. 47 Bom. 106. 

S. 109— order— Order for a per- 
sonal decree tn mortgage suit^ Appeal io Privy 
Council. 

In an execution appeal arising out of a mort- 
gage decree, the decree holders were the appel- 
lants in the High Couit They had obtained 
execution of their mortgage decree in a somewhat 
unusual but perfectly lawful, manner. They had 
e.xhausted the whole of the property cov’Cred by 
the decree, and they alleged that a very considei- 
able portion ot the decree still remained unsatis- 
fied. They applied to the Court below for the 
preparation ot a decree covering this unsatisfied 
balance, under the provisions ot Order 34» rule 6 
of the Code of Civil Procedure The oifice report 
prepared at the time the application was made 
showed that the amount due under the decree on 
the date of the said report, namely, the 23rd ot 
May, 1918, was Rs 32,119-7-6, and that the total 
amount realised by the sale of the mortgaged 
property was only Rs, 18»600. The judgment- 
debtors objected that the application for a decree 
under Order 34, rule 6 was statute- barred under 
appropriate article of the Indian Limitation Act, 
The execution Court upheld this contention and 
dismissed the application of the decree-holders. 
On appeal, a Bench of the High Court, held that 
the applies fion was within time. The order of 
the Court below,was tuen set aside and the execu- 
tion Court was ordered to re-adrait the application 
of the decree holders on to its file of pending 
applications and to dispose Of It according to law. 


C. P. CODE (1908), S. 109* 

Held that under the circumstances this amounted 
to a direction that a decree under Order 34, rule 6 
should be prepared, ihe details of which were left 
for the Execution Court to settle, and that the 
order of the High Court was a final order against 
which leave to appeal to the Privy Council should 
be granted. {Meats, C, J, and Piggott^J.) Santi 
L.AL V. Raj NAR.UN* 21 A, I. J. 686 i 

45 A. 741 ; 9 0. & A, L R 832 : 

L. R. 4 A. 577. 

Ss, 109 and 110 — Leave to appeal to the 

Privy Council — Final order — Meaning ot — Suit 
tor dissolution of partnership and accounts. See 
(1922) Dig. Col. 208 Sathappa Chetty v. Subra* 
MANiAN Chetty* 71 1, c. 834. 

S. 109 — Leave to appeal Io Privy Council 

— Value of ihe subject matter — Injunction, 

Plaintiff sued for possession of two houses and 
lor an injunction restraining defendant fiom using 
a well and compound. He was awarded posses- 
sion of one house and a portion of the other, and 
he got a decree jointly with dett. for the user of 
the well and the compound. The reliet with 
respect to the house was valued at Rs. 5,000, 
Though the value of the well and compound was 
' moie than Rs* 5,000 plaintiff's share in them was 
below 5,000 in value. On an application by the 
plaintiff tor leave to appeal to the Privy Council. 
Held, that for purposes of S. 110 C. P Code, the 
value of the subject matter was in excess of 
Rs. 10.000 and leave should therefore be granted 
[Macleod, C. J.and Fawcett, J.) Appaya Paddaya 
Garu V. Lakham Gowda. 25 Bom. L. R. 77 : 

72 I. C. 127 . 1923 Bom, 176, 

s. 109— Legal Practitioner— Refusal to 

enrol. See (1922) Dig. Col. 1077 Sudhansu Bala 
Hazra In tfw matter of. 1 Pat* 590 : 

70 L C 172 : 4 Pat. I. T. 229* 

— S. 109 i&)— Interlocutory order. 

The substantial portion of the order which the 
applicants complained of in their petition for 
leave to appeal to His Majesty in Council was 
really passed on the Civil Extraordinary appli- 
cation, but it did not finally dispose of the rights 
ot the parties and the suit was left at practically 
the stage at which it was when filed. 

Held, it cannot be said that this is a final order 
within the meaning of S. 109 {a) or that it is a 
final judgment within the meaning of Cl. 39 of 
the Letters Patent {Shah and Crump, JJ.) Shri- 
NiwAS V. Hanmat, 1928 Bom. 39. 

S* 109, Cl (a) and (c) — Leave to a ppeal to 

the Privy Council — Order of remand — When 
appealable. 

Ss. 97 and 105 of the C. P. Code do not regula- 
te the right of appeal to His Majesty in Council 
for an order which the Code declares to be final 
may ^et be open to an appeal to His Majesty in 
Council, if the effect of the order is io negative 
ibe right of a party to continue the suit. Such 
an order would have the effect of finally de- 
termining the rights of the parties. The nature 
of the order in each case would deteimine whether 
it was final or interlocutory. If the order 
finally disposes ot the rights of the parties, it 
ought to be treated as a final order, but if it did 
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not it is an inteilocutory order from which no 
appeal could be entertained. Where the order 
in question did not hnally determine the rights of 
the parties but merely disposed of a subsidiary 
issue, the determination of which would require 
the continuation of the trial held that if the suit 
ultimately failed on the merits an appeal to the , 
Privy Council might become wholly necessary 
and that leave to appeal to the Privy Council i 
could not be granted To determine whether 
special leave should be given it must be borne m ' 
mind that what is contemplated in S. 109 (c) of | 
the C. P. C, is a class of cases m which there ! 
may be involved question of public importance, 
or which may be important precedents governing 
numerous other cases, or in which, while the 
right in dispute Is not exactly measureable ni 
money, it is of great public or private impcitance. 
Cases reviewed, [Kanhatya Lai, J, C. and DalaL > 
A, C.) Mahomed Karim Khan v, Sadiq ' 
Husain, 11 1. C 839 ; 10 0 I J 289, ! 

S, 109 (c) — Construction of agreement — ! 

Question affecting rights of considerable private ) 
tmportance, \ 


S. 109 (c)— to appeal to HiS 

Majesty in Council — Substantial question of law 
I — IVhat ts — Costs of appeal io Pnvy Council*^ 
Order as to. 

S. 109 (c) of the Code of Civil Procedure, 
contemplates a class of cases m w'hich there may 
be involved questions of public importance, or 
which may 1^ important precedents governing 
numerous other cases, or, in wh'ch, while the 
right in dispute is not exactly measurable in 
money, it is of great public oi private importance. 

Where the point m issue appears to be of 
general importance to the appellant but not of 
j sufficient importance to the proposed respondent 
to war- ant the High Court in putting him to the 
expense of an appeal to the highest tribunal, the 
High Court must refuse leave to appeal to His 
Majesty in Council, 

The High Court has no power, in granting leave 
to appeal, to impose a condition that the appellant 
.hould, in any event, pay all the costs of the other 
party, {Schxoabc C. J.» Coutts Trotter and Kumara* 
swami Sastn, JJ ) Rua Rajeswaka SethuPATHi 
V. Tiruneel\k\nt\m Servai. 44 M. E. J. 217 : 

17 I W. 775 : 1923 M. W N. 415 : 72 I. C. 250 : 


The construction of an agreement which would 
affects rights of great public or private importance . 
is a matter regarding which leave to appeal to the : 
Privy Council can be granted under S. 109 (c), i 
{Schwabe, C, J. and ColendgCi L) Nattu Kes- i 
AVA Mudauar tK U. S. Govindachariar. 1 

18 I. W. 848 : 1924 M. W. N. 3 : j 
45 M. L. J, 514. I 

Sb. 109 (o) 110 and 0. 45, E, 4 — | 

Different suits involving substantially same 1 
questions — Separate judgment in the first i 
Court Same judgment on appeals— 'Litter judg- * 
ment. 

Two suits involving substantially the same ; 
questions were decided by distinct judgments lo ! 
the first t omt. There were two appeals to the. 
High Court which were disposed of originally by I 
one judgment Afterwards in one of the appeals 
a review petition was filed and eventually that 
appeal was reheard on review and another judg- 
ment was given which adopted the original 
judgment in appeal to the extent to wh*ch it still 
stood. On an application for leave to appeal to 
the Privy Council in the High Court in the latter 
case and for consolidation for tne purpose of 
pecuniary valuation. Held, that consolidation i 
could not be ordered under O. 45, R. 4 of the 
Civil Procedure Code, as the judgments which 
d^ded the suits were different in the first Court 
and on appeal. 

The fact that leave to appeal was given in the 
other case does not bring the latter case within 
the terms of S. 109 (c) of the Code 5 I. C, 583 
not followed 

For leave to appeal to the Privy Council being 
granted under S 109 (c) of Code some substantial 
question of law of general | importance must be 
involved in the case. 24 A, 174 ; 30 M, 185 Re- 
ferred to. (Oldfield and Krtshnan, JJ.) B, Raja 
Rajeswara Sethupathi alias Muthu Rama- 

UNQA SETHUPATHI AvEROAL U, ARUNACHALAM 
C«.IETTIAR. 44 K. L. 424 : 73 I. C, 217 (21 ; 

1928 Had. 602. j 


32 M, L. T, (H. C.) 126 1923 Mad. 232, 

— — S. 109 (c) — Leave to appeal to the Privv 

Council — Question of general importance. 

In order to obtain leave to appeal to the Privv 
Council where the valuation is not above 10,000 Rs. 
application must show that the questions involved 
are generally important in the way that the 
decision of them will affect a large number of 
persons. (Batten, J. C. and Halhfaxt A, /. C.) 
MOHAXaAL Balbhadra V. Bissesardas. 

1923 Hag. 272 : 73 I. C 221. 

— -S. 106— (c) and question of general 
importance-evaluation — Plaintiff if can bshind 
his awn valuation in the plaint and appeal — 
inderectly affecting property of over 10,000 
rupees in value. 

To come wltiun S. 109 (c) C. P Code it must be 
shown that the decision sought to be appealed 
against might result in a precedent governing nu- 
merous other cases or decides a right of great 
public or private importance- 21 1. C. 783 Ref 

The question whether a decree involves indirect* 
ly a claim or question to property worth more 
than 13,000 rupees in value must. be decided with 
reference to actual circumstance at the time and 
not to circumstances which are remote, and not in 
particular to a mere possib lity that future suits 
as to all or part of a large extent of the property 
alleged to be concerned may be instituted at some 
time in the future. 15 h W, 140; 24 A. 236; 35 
Ab 445, 8 C. 210; 4 C. L. R. 125 Ref. 

Where the plaintiffs bad estimated the market 
value of the property in dispute at Rs. 2,500 for 
purposes of court fee in the Court of first instance 
and on appeal, they could not be allowed to 
change their valuation for the Privy Council 
[Oldfield and Spenoew^ /7.) Alagappa Chetty 
V Hachiappan, 63 I. C 385 : 1923 Mad, 125. 

S«. 109 (c) and llQ-^Sabstaniial question 

of law— La nd tenure —Forfei hire on alt enafim 

The question whether the permanent tenures 
known as Karamkuri and Adimaya'^^ana in 
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C. P. CODE 1190$). S. 110* 

MaUbar have the inc^ent of forfeiture on aliena- , 
tion attached to them by custom is a subsiantial ' 
question of law and one of general interest lo 
Malabar sueScient to justify the giant of leave to 
appeal to the Privy Council e^’en though the 
valuation is less than Rs. 10,000. — 45 Mad. 394 
tollowed. [Kiishnan and Venkdtasnbba Roix:, 
71 ) Z\MORiN OF Calicut r. Kawan N^ir 

17 Z Vr. 445 * 72 I C 918 : 1923 Had. 443. 

8, llO~-Dcct^ton—iffinnance, 

The Word decision ** in S. llO, Cr. P. Code, 
means the decision of the suit by the court* To 
constitute an aUirming judgment it is not ncces- , 
sary that the appellate court should affirm the 
grounds of facts upon which the judgment was 
made. 25 A. 109 Ref {Robtn^on, C J and 
Maci^reiio}, J.) S X Sex Abdul Azi;;. 

1923 Rang. 55. 

S, 110 — Dtcfce for mote than Rs* 10,000 

— Value of the property involved less 

The High Court reversed the decree of the 
trial Comt and granted a declaiation that the 
deed in question was void, and that the plaintiff 
was entitled to the possession of the property 
mentioned in the deed. 

Held, it IS not necessary for the purpose of an 
application for leave to appeal His Majesty to 
inquire into the question as to whether the pro- 
perty actually handed over to deft, applicant is • 
woith Rs. 10,000 or not, if. whatever the value of 
that property may be. it is clear that the whole 
of the property as to which the question arose in 
the appeal and in respect of which the decree has , 
been passed in High Court is worth more than i 
Rs 10.000 {Shah and Crump, JJ,\ Pyaribibi 
M.ARB Muxzi Mahomed Bahadurs. H.asanalli , 
Mir Abdulalli Ixamdar 1023 Bom. 59. 

S. lU-- Leave to appeal to the Privy' 

Council— Appealable value — Directly or tndi- , 
redly invoh'ing property over 10,000 rupees tn 

value. . , , . 

Where a decision given with respect to one 
half of the prone ’■ty conveyed under a deed can * 
have 11 n possible effect on a futiite litigation 
relating to the other h^lf of the property, such ‘ 
decision cannot be said even indireclly to involve 
a question respecting the subject matter p* 
said lit'gation. {Ashivorth and Simpson, A J.C.) 
BhagwATI FrasId V . Achhaibar Singh. 

KHAGW AT^^ 0. G. 24 : 74 I. C. 214 : 1923 Oudh 93 

, 3^ 110 — Leave to appeal to the Privy 

Comicil— Valuation- Admissions to parties. 

Where the defendants accepted the valuation 
given by the plaintiffs in the plamt and in their 
own memorandum of appeal, they cannot after- 
wards contend that the valuation is wrong and 
that the case is of the appealable value lo 
Privv Council. {Ashworth and Simpson, A. J 
C3 BhAGWATI PRASAD V, Achhaibar 

26 0. C. 24 . 74 I. C. 214 ; 1923 Oudh 93. 

.-S. m— leave io dpfeaJ to the Privy 

Cmmil-^Valmiion--' Indirectly affecting pro- 
p^tiy---Qmsii&n of public importance. 

It is not possible to hold that a decree dircctlv 
or indirectly involves a claim or question resect- 
ing property of the statutory value where is 


C. P. CODE (1908), S. 110. 

necessary to investigate the terms and conditions 
ct leases in respect of lands which are not inclu- 
ded ID the suit. Before it could be heid that a 
decision between a landlord and tenant involving 
a question of wide public importance, there should 
be some evidence that the nghls ot landlords and 
tenants in a locality or province are. generally 
speaking, dependent on the same iacts as appear 
in the suit and that the terms of the leases regula- 
ting such leases are also similai, {Sandetom C, /. 
and Ghose, J.) Bupexdra Narayan Singh v, 
Nurput Singh 27 C. W. R. 204 : 1923 Cal. 451 

-S, 110— Leave to appeal io the Privy 


Council— Valuation— Market. 

The rules under the Siius Valuation Act in 
accordance with w iich the land is valued for the 
purposes of jurisdiction do not apply in determin- 
ing the \alae for the purpose ot Section 110 of the 
Civil Procedure Code, but it is the market value 
which has to be ascei tamed {Abdul Raoof and 
Martinean, JJ.) Nawaz Ali v, Allu, 

4 Lah. 185 : 75 I, C. 520. 

S. 110— Leave to appeal io the Privy 

Council— Valuation of subjeePmatter—Substan- 
ital question of law —Suit for recitficaiton. 

A person who had obtained a decree on a 
mortgage sued for rectification of thdt decree on 
the ground that a share ot the property which 
had been purchased by the 8ih detendant in the 
suit had by mistake been omitted trum the decree 
owing to a mis-description in the mortgage deed. 
The Court below as well as the High Court 
decreed the suit as brought. On an application 
by the 8th defendant tor leave to appeal to the 
Privy Council by the 8th defendant the plaintiff 
objected that the value of the subject-matter on 
appeal to His Majesty in Council was the market 
value of the share ot the property claimed by the 
8th defendant which was less than Rs. 10,000. 
It was alsoobiected that there was no question 
of law in the case. Held tjiat the claim ot the 
plaintiff against the Sih defendant was part and 
parcel of the mortgage transaction -and as there 
was no claun by title paramount set up by the 8th 
defendant, the value of the appeal to His Majesty 
in Council was not the value of the share of the 
8th defendant but was the entire value of the 
mortgage suit which was about the appealable 
value'. Held further that the question whether 
the plaintiff was entitled to have the decree 
rectified was a substaiuial question of Law. 
{Sanderson, CJ. Ghose, J.) Bebin Krishna Roy 
V . Pkiyabrata Bose 

71 1. C. 371 : (1923) Cal. 387* 

— S, 110— Leave to appeal io the Privy 

J Council— Valuation of the subject matter— Inter- 
I est on the amount decteed. 

I The suit was based on a mortgage deed for 
’ Rs. 7.000 and the amount claimed was Rs 9.776 
; together with interest to the date of the decree 
; and further interest to the date of payment. The 
I plaint was presented on the ilth December 1916, 
and was returned to be signed by tne plaintiffs 
Viersonally It was again presented to the Sub- 
ordinate Judge on the 2nd Februaiy 1917. The 
first bearing was on the 16th January 1917, and 
the suit was decided on the 17th November 1919, 
when a preliminary decree ior sale Avas granted, 
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The decree was for Rs, 9,776 and 3,451-6-3 com- 
pound interest at 9 per cent per annum up to the 
17-h May 1920. the day fixed for oavment, together 
\^ith interest on the t 4al amount at 6 per cent 
per annum up to the date ot the actual payniei t 
The appeal was filed in the High Court on the 
20ih February 1920, and decided on the 21 si 
December 1921. Held on an a plication t<<r 
lea\e to appeal to H'S Majesty m Coui.cl the case 
satisfied Uie requirements of seftion 110 C P. 
Code as to amount and na ure, s nee on the date 
of the decree the amount to be paid un 
the date fiifed abeady included to etbei 
with interest an amnuui exceeding Rs lO.O^'O and 
a decree including interest up to the da’e of the 
decree had been asked for m ihe plnint 
J C. avd Halltfax, A, J. 6,1 Seth Magan Lai v. 
Darbari Lal Chowdhury. 

n I C 393 : 1923 Nag. 239. 

S. no— Mortgage suit— Vabiation Se-' 

(19221 Dig. Col. 211 Sarsuti Prasad v 
Munshi Ehtisham All 73 I. C. 407 

S nO-Qn *^stion of froccdute — Point 

not alloivcd to le raised for the first time in 
second ap^ eal -Appeal 

In a second appeal arising out of a suit for 
specific performance tPed on me last day ol I mita- 
tbm a P”int was 'or the first time raibed ni the 
High Court that *>pecific peif irmmee ought no 
to he granted as there was extraordinary delay in 
filing the suii and abo because damages had been 
alternatively a^ked for. The Co rt refu'sed the 
pobd to be raided at that Ute ‘•tage— Hdd, t e 
questbm of piocedure involved wa» no. a proper 
one for appeal to His Majest)? in Council 
(il/cars, C J. and Pipgott, J 1 UUDH NarayaN 
Singh v, Kauleshwer Singh. 

1823 All. 463 

S. 110 — Subject matter* 

M'bercthe subject mater of the suit was the 
quesf’On whether the applicants were permanei t 
tenants of the site, or mere tenants at will, and the 
plam ifi laid no claim whatever to the buddings 
on the si'e. Held ihe matter in dispute between 
the parties was solely the nature of the tenancy 
of the site. 

The serond paragraph of S. 110 means that the 
suit must involve rights and claims to pn, pert v 
which rights and claims were worth Rs 30,000 or 
upwards, not that the rights afiected propertiCb | 
whose value was Rs 10,000 or more. {Broodwny 
and Abdul Qaair, JJ) Dhanna Mal v, Rm, 
Sahib Lala Moti Sagar. 75 I. C. 654 : 

1923 bah. 286 i2). 

S. 110 . — Subsianlial question of law — 

Abatement-^ Leave to appeal io His Majesty in 
QouneiL 

In a su't for possession bv a Hindu widow t^e 
defendant pleaded that the suit was not maintain- 
able inasmuch as a prev ous suit by the piedeces- 
sor^m-i merest of the plaintiff had aba'ed und-^r 
O. 22. R. 9 ot the Civil Procedute Code and that 
the plan t*ff having adopted a son daring ihe pen- 
denev of the suit she was not competent lo con- 
tinue it without br«iigir*g the adopted son on re- 
cord. The High Court held that the previous sun 
lad not abated and that in view of an agreement 

Y. D--15 


C P. CODE (1908), S. 110 

between the widow and the father of the adopted 
boy by vesting t.ie mmagtmeui of the estate of 
ihe widow dur ng the minonty oi the boy the 
w dow could Continue the suit 'ii her own name : 

that ihe decision involved no substantial 
quts ion of Uv: ot general impo lance w thin die 
meaning ol the section HO of the C vil { roceduie 
Code and leave to appeal to H s xM i]esiy m Coun- 
cil should not be granted- {Mem s, C, J, and 
Ptigou, J*} Bu AU K.uN V, KaNI t-UJAN KCaR. 
45 A 667 ; 21 A, L. J. 665 : L. it. 4 A. 298 : 

75 1. C, 100. 

S. 110. — Sab^^Ltniial question of lau?-— 

Several decisions of Loin t — Point of hiw, 

Wheie theie ha^e bee i a nuiiiber of cases 
beginning in ihe year 1 mj 8 a» d going oowii to 
; the vear 1914 all to l ic same cffcci namely that 
Uie clauns tor matiuaua bei.M c anti'* lu respect 
Oi aa nleresi in land uid become baned absolu- 
tely by liinitai-oi under the piovisCj,s ol the 
^latut be o e 'he Ac <.1 ib/l ai d t at the statute 
oi 1871 and 1877 did not ha’ e »he ctlecl and could 
lot have the etteut 0 reviving ti.e claim w» ich 
J»a^ already btcome ba rid, HMd thai owing lO 
lids long codseusu oi O inio i on the quesdun the 
High Couit would n l lieat it as a subsUniial ques- 
uo.i ot law retnainiMg to* be ae erauned but suould 
le use he pteseni a 'pnea lo j lor leave o appeal 
to the Ft ivy Couucti on th,. ground mat tiieie is no 
substdiiial quesMOn cf law, and li ti e apjellam 
wished to iiave this que-tioii biought beiorc tneir 
Ls-rdship”* Ol ii»e Frivv Counc l ue would na^-e to 
make a special appheat on tu that eiieci. (M^lier^ 
C i. mid Luiwa^ii banuy, 7.1 B^BU K^kMNiRANJAN 

CHAUD.tUvYV. BaBU CirUBAsD ‘AN Ta^KUR. 

1 Pat. L. it. 314. 

S. 110 . — Valuation for appeal— Annuity. 

S. llO* Oi the Code ot Civil Pmucduie spies 
to the value of an annui.y w ic i is sought 
to be recoveied. not t > die value of the propeny 
upon which ihat annuity s coaigcd. {Lord Atfiin 
son,]*) MinZA Abid Hussun Khan r. A imad 
HUSSAIN. 45 M. I. J. 2oS : 1923 M. W. N. 590 : 

26 0. U. 216 : 38 M Ii 1. 252 (P. C.) : 

10 0. L. J. 288 : 9 U. & A L. it 484 t 
28 V. W. N 259 : 70 i i> 502 (1) : 

18 L. W. 146 11923) P. C. 102 tP. L.) 

S llO-^Valuation of appeal — Interest 

subsequent to 1 neluhtoit of. 

p'or the purpose oi ascertaining t‘»e peemrary 
value of all appeal tor purp s s o. leave tu appeal 
i to His Majesty m Counch, iineiest subsequent 
tolhedite of plaint and up *0 the date oi lie 
decree must be ii eluded m the subjvct-ma ttr. 
16 L W 18 Rel. 39 M.843 dtst {Ouijeld and 
Rumcsani^ JJ.) Kaghunaihasvvami iVENwAUtl. 
GopaUL Kao, 32 M. D. 1. H. Cq 1 : 

74 I. a a96 . 1923 MU* 135. 

S. l\^-^Vahiation of appeal'^Suiystan- 

iial qt*estion 'flaw* 

To enable an applictint to obtam leave to ap- 
peal to the Privy Council it must besht wn that 
the value of the subject nuUei m the Court of 
f rst instance was Rs. lO.tiOO at tht' da»e ot the 
decree oi that Court A dtcis’on as regards ihe 
validity of a particular alienation by aco neir ot 
properiics worth less than Ks. 10,000 does not 
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affect other alienations made by other co-heirs to 
different persons. 

The power of co-heirs in respect of alienation 
of joint and undivided property is well settled 
and is not a question of general importance. For 
the grant of special leave the question involved 
must be not merelv substantial but must be of 
great public or private importance whirh d d no* 
exist in the case 27 A. 174, 6 B. 408, 39 Mad 
S'tS foil. (Robinson, C, J and MacGregor 
Maung Th\vb a L, a. R. Chettv 

1923 Eang. 7l» 

— S. 110 — Valuation — Future interest, 

\Vhere in a suit for sale on a mortgage the 
plaintiff claimed Rs. 9,300 with interest pending 
the suit and the plaintiff got a decree for more 
than 10,000 rupees, the case satisfies the require- 
ments of S. 110 C P,C. as regards the valuation. 
{Mears,C. J. and Piggotf, J.) GajadhaR Mahtox 
V. Ambika Prasad Tiwari. 45 A 133 ’ 

69 I. C 645 (1) : 1923 A. 78. 

110— Valuation — Proceedings under 

the Bombay Rent Act. 

Piffs. sought to elect their tenant in order that 
they might occupy the premises themselves while 
the tenant sought the protection of the Bombay 
Rent Act. The monthly rent of the premi^^es 
was Rs 275 and capitalised at 20 years’ purchase 
the value of the property would be over 
Rs. 10,000, The plff. got a decree and deft ap- 
plied for leave to appeal to the Privy Council. 
Held that the decree involved directlv a claim, or 
question to or respecting property over Rs 10,000 
and leave to appeal must be granted. (Maclcod^ 
C. h and Coyafe, J,) Kasturbhai Mani Chai 
Hira Lal. 1923 Bom. 23 (1) 


I decree anything other than an affirming decree, 
j (Spencer and Krishnan, JJ.) Vadivelu Ammal v, 

! Rajaratna Mudaliar. 1923 Mad. 30. 

! 

1 — — s. 111— Appeal pom single judge acting 
I tn revision — If lies, 

j There is no appeal to his Magesty in Council 
, from the order made by a single judge in revision 
; under S. 115, C. P. C. and S. 107, Govt, of India 
; Act. [Krishnan and H allace, JJ,) Sri Rajah 
i Bomma Devara Venkata Satyanarayana v, 
i Venkata Bhashyakarvlu, 46 Mad. 958 j 

18 L. W. 655 : 75 I. C. 604. 

, — 3 ^ 113 ^ and 0. 46 K. 1—^^ Reasonable 

! doubt ” 

* Where it was perhaps somewhat difficult to 
I hold that the Judge making the reference enterta- 
} ined any reasonable doubt as to whether a dtci- 
sion was correct, but the respondent withdrew 
any objection on this ground, as he said the 
qnes'ions that arose would affect a very large 
number of cases and must affect a very large 
amount of money reference was entertained . 
( Robinson,' C, J, and May Oung, J,| Dawoodjee 
i V The Municipal Corporation of the City 
; OF Rangoon. 1 Rang. 220 : 1923 Eang. 193. 

j 3 115 — and 0 1, R. iO— A ddtH on of 

I parties— Refusal— I nUrference %n utevision, 

\ Where in a suit for partitian among Co-sharer, 
‘landlords the court below lefusedto add the 
f tenants as parties in the exercise of its discreaoo. 

I Held that there was no case for interference by the 
High Court {Odgcrs,J.) Ratnachalam Aiyar 
' V, SiVACHIDAMBAKAM PiLLAI 18 I W. 198 : 

, (1923) M. W, E. 403: 45 M, L. J. 703 : 

1923 Mad. 690. 


S. 110 (11 — Cause of action different 

against defendants — Valuation how made. 

In a suit against several persons where the 
cause of action against each is qmte d’stinct and 
different from the others, the fact that a joint 
suit is brought cannot make the subject matter of 
the appeal the same as that of the joint suit. The 
valuation will depend upon the relief claimed 
against the particular defendant [Spencer and 
K*'ishnan, JJ.) Vadivelu Ammal v Rajaratna 
MudahaR 1923 Mad. 30. 

S. 110 (2)--Deed'— Construction. See 

(19221 Dig, Col. 213. Sarsuti Prasad v. Munshi 
Ehtisham All 73 I. 0. 407. 

S. 110 (3 ) — Substantial question of law— 

Decree of High Court dismissing appeal, yet 
varying decree of lower court — Effect 
Where the High Court dismissed an appeal 
with costs, but yet made #ne substant’al variation 
which amounted to overruling the decision of 
the lower court on that point, it cannot be held 
there was an affirmance of the decision of the 
court below. Hence a substantial question of law 
was not necessary for appealing to the Privy 
Council. (Bandetion, C. J and Richardson, J.) 
Nagendrabala Dasi V Dinanath. 

70 I. C, 933 : 1923 Cal. 215. 


S, 115— Amendment of plaint — Principles 

guiding grant of —Order when revisable. See C. 
P Code O. 6, R. 17. 1923 lah 506. 

S 115 — A p peal— Conversion into revision 

— Interference, 

Where it would amount to a denial of justice 
to the appellant to refuse relief and it appears 
that no appeal lies against the decision of the 
Court below, the High Court would convert the 
appeal into a revision petition and interfere. 
Where the lower couit had erroneously and with- 
out jurisdiction purported to amend a final decree, 
the High Court set aside the order in xevision. 
[Ghost and Pant on,] J,) Nawabkhajeh Habl 
bulla V, Gola Asmoter Khatun. 

37 C. L. J. 395 : 27 C. W. N. 720 : 
741. 0, 575: 1923 Cal. 612. 

-S. 115 — Appeal — Incompetent appeal 

entertained by Appellate Court— Revision, 

Where a lower appellate Court erroneously 
entertains an appeal against an order under O. 21, 
R 101 C. P. Code the High Court can interfere 
in revision and set aside the decision of the lower 
appellate Court. (Macleod, C, J, and Crump, J) 
Bai M ani V, Ranchodlal 25 Bom. L. E. 147 : 

72 I. 0. 256 : 1923 Bom. 214. 


— — 3. 110 (8 ) — Variation in decree regard’- 

ing cosis^lf decree one of a ffirmanoe* 

A variation, not touching the merits of the case 
but relating only to costs, does not make the 


S, 115 andSch. II, Bara. 15 — Arbitration 

Award — Getting aside for misconduct— Revision, 
Where a Court sets aside an award of arbitra- 
tors on the ground of misconduct on the part ot 
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the arbitrators its order is not open to revision 
under S. U5. C. P, Code, 26 B. 551 foil. 
{Maclcod. C. /. and Ci mnp, J.) Chimanbhai v* 
Keshvlal. 25 Bom. L E. 443 : 

47 Bom. 721 , 73 I. C 464 : 1923 Bom. 402. 

— — S. 115 — Board of Revenue — Proceedings 
under S, 169 Madras Estates Land Act — Nature 
of — Power of High Court to revise 
An appeal preferred to the Board of Revenue in 
a matter referring to Recording of Rights was 
dismissed without hearing the party in person or 
by pleader. Held the High Couxt would not 
interfere iii revision (1) because the petitioner had 
a remedy by suit in a Civil Court under S, 170 ol 
the Estates Land Act and {2K The order of the 
Board is not that of a Court exercising judicial 
functions and subject to the appellate jurisdiction 
of the Hight Court [Spencer and Devadoss^ JJ ) 
BuRLA Appanna V. Anala Latchayva. 

18 L. W. 849 : 

33 M. L. X. 92 {H. C.) . 45 M L. J. 725. 

— — S. Case-- Application fot leave to 

amend— Order ref using— Revision. 

An application for leave to amend the plead* 
mgs IS not a case, and an order therein ret using 
leave will be revisable either under S. Il5 C. P. 
Code or S. 25 Pro, Small Cause Courts Act 
(Wamir Hasatn, A, 7. C.) BadRi Prasad v. Murli 
DhaR. 9 0, & a. L. E. 846. 

— — S, lid— Case decided — Decision as to 
jurisdiction of the Court, 

Where on the objection of the defendant that 
the Court has no juriadiUion to enter am the suit 
the Court decides it has jurisdiction, the order 
of the Court does not amount to a decision of a 
case and no revision lies against it. 40 P. W. R 
1921 ; 41 A. 43 ; 42 A. 564 , referred to. [Abdul 
Raoff, 7.) Colony Flour Mills Co., Ltd vt Firm 
or SanX Singh. 5 L. L. J. 140 : 71 1. C. 487 : 

1923 Lah. 414. 

Ss. 115 and 144 —Case decided— Decision 

as to payment of court' fee. 

An order of the appellate court directing the 
appellant to pay advahrem cuurt fee is a case 
decided within the meaning of S. 115» C. P. Code 
and the High Court can revise the order. [Old- 
field, 7.) SUDALAI MUTHU PiLLAX V. SUDALAI 
MUTHU PiLLAi. 17 L. W. 623 : 71 I. C. 173 : 

1923 Mad. 270. 

115— Case decided - Meaning of— 

tkder under S. 10 of Act, 14 of 1920. 

The expression “Case'’ m S. 115 of the C. P, 
Code does not necessarily mean the whole case 
and includes a particular branch of the case 
which is quite distinct. An order directing the 
defendant to deposit money under S. 10 of the 
Charitable and Religious Trusts Act, is open to 
revision by the High Court. (Brasher, J,) Mahant 
Kirpal Singh v. Narinjan Singh. 69 1 C. 658. 

-S. 115— Case decided— Order staying 

suit 

Semble '.—There is no revision against an order 
of the lower court staying the trial ot a su^t. 42 
A, 409 ; 42 C. 926 ; 27 M. L, J, 494 ; 15 C W. N, 
666 Ref, [Abdul Raoof J.) Mela Ram p. Rikhi 
Singh* ^923 Xah. 69. 


C. P. CODE (1908), S. 115. 

— S. 115 — Case Headed — Refusal to 

adjouin. 

The refusal by a court to adjourn the hearing 
of a suit in order to enable the applicant to pay 
the court IS not an order which should be revised 
by the High Cuurt, [Ptggoit and U\Jsh JJ,) 
Chakhan Lal u. Kanhaiva Lku 45 A. 218 : 

9 0. and A. I. E. 146 : 69 1. C. 921 : 

1923 A 118. 

— — S. 115 — Case decided — Refusal to issue 

interrogatories. 

The refusal to issue interrogatories for the ex- 
amination ot Witnesses does not amount to “a 
case decided “ withm the meaning of S. 115 C, 
P. Code and hence the order is not revisable. 
{Scoit’iimiih, J A Roof Chand v. The Church 
Missionary Trust Association. 69 I. C. 417 : 

1923 lah. 282 (2). 

S, lld—Casti decided — Refusal to sue in 

forma paupens. 

Where a court refuses pet mission to leave /« 
forma pauperis, the order is capable of being rais- 
ed, as It lb “ a case decided “ within S. 115 C. P. 
Code. [Baker, O, J. C, and Halltfa.v, A. J. C,) 
Achal Singh v. Seth jiwaxdas. 19 N. l. E. 166, 

— S. 115 — Case decided — What is — Inter- 

locutary order — P<3wers of interference — Bombay 
Regulation 11 of 1827, S, 6. 

In a suit relating to a municipal election 
two first preliminary issues were raised and decid- 
ed whether the Government was a party and sec- 
ondly if the Court had jurisdiction to hear the 
suit. Held, the decision amounted to the decision 
of a case and could be raised both under S, 115 
and under S. 5 of Regulation II of 1827. Case law 
renewed. [Shah, A, C. 7. and Coyajee^ 7.) 
SECRETARY OF STATE NaRSIBAI DADABAI 
Patel, 26 Bom, I. B. 992. 

— — — S. 115 — Compromise decree — Order tx» 
fendt ng U me — Revision , 

An order extending time for payment of money 
under a compromise decree cannot be raised 
under S. 115 C. P. C [Mulhek and Bucknill^ JJ.) 
Ut, Nand Rani Kuer v. Durqa Dass Narain. 

2 Pat. 908. 

— S 115— Correcting tn decree — Inclusion 
of mortgage item -’Interfere nee. 

Where through omission, one of the mortgage 
items was omitted in the plaint and decree in a 
moitgage suit and the court corrects the mistake 
under S 152 C P. C, there is no ground lor inter- 
ference in revision [Duckworth, 7.) MaUng Chit 
Hlaing ». N. a. R. &I. Chetty. 74 I. C. 1020. 

S, 115— Court subordinate to the High 

Court— Meaning of— Rent Court See (1922j Dig. 
Col. 1078. ChauhaRja Baksh v, Kalka Pande, 

72 I. C. 394. 

-S 115— '‘Decided New Code and old 

Code See (1922) Dig CoL. 215. Udey Chund v, 
Mulla Reasat Hossain. to I. C. 484, 

— S. 115 — Delay tn apphcation—No inter* 
ference. 

Where the applicant in revision offers no e3* 
plauatiou whatever for the inordinate delajf 
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c. P. COBS (1908], s 115. 

with \v nci t le AppUca has been hied, (•^ameH 
one vear) tlH> auiiC *s a ssUili'-ietiE rca-aOti ior in’, 
m it \vi iiJut entsuiig nuo tae menis 

(D.one.i, AJ C.} Binua rKA 3 \D:». BanaR^i Dv.s 
10 0, I*. J. 20d : 19^*3 Oaaa Zl L 

S. 115 aad 0, Si2» E ii— Delay in bunging 

legal n pt <■ St^niu u *. e—Kcvt !>ion. 

vVaeii^aa ap^duat.ou to b.a.g on record ihe 
legal leprv-seuuuvt- oi a dwCcaa-d ueiendaiu la 
pic.>e*i eci uul ot iaae oa Uic gruaud ut ynora-iiCw 
01 uie uca h ou t le pait Ol tae appl ctui and uic 
Coart uei^jvv excuaci t le d-Ky. Hcld^ tiiat uic 
Court OdoUi to aa.'e conquered whetiiet tae appa- 
Caiit'a igao aace oi tae dt-avU t.vaa jus itivU 
attardeU baui^-ieiiL cause lor tue acia ed appljc » 
tiOu. (il ttdoCt/, J .) CtOFAlAdU AMI iVliRJ^. KAMA” 
CHA.sDKA lYivR. ^19^5) ilt- W, jA. laO . 

*64 M B, T, (H. 0 j iiOd ; T4 i 0. 16 i 
1646 Mad dUd. 

- ^3. 115^Dismissal jor dejauli — Ristora- 

non — i uiti Jet titiLCr^ 

Waeu luc getieial pohcy oi the legislature is to 
pro ide au ti(.»pcai Wiieiin court leiu^ea to iCitoie 
aa a,jpi cation diaaiiSa-d lOi aeiauli, wu le uuue ic 
PiUvided 1 i Cxaca wuere tue trial coait it*eii 
rcsuiea the appl cati ju, he re isi^uai jun&djcuuu 
s lOaid oe sparingly cxeic sed. ana 

^>impi,on, Aj B\8J K\M u. Ur K\M OCLaN 

DiiBi. Jio U. 0. 184 . l8iJ4 uUOJl. 30. 

S 115 and 0. 9j S. 13 — Dismisi>al foi 

default — netting ande— ’improper iefu:>al— Revi- 
sion. 

vVhere a court dismissed an application to set 
aside aa order ot d*saubaal ol a -suit lor dclaui* 
wxtuout coasideiiug ihe exiaieiice ot suthcicat 
Cause tor uoa-appearaace Oi the plamtitt lue 
Order is Open to revision under S, 115 C. P. Code. 
{Krii^hnan, /.j Kowraa bUKVANARAYAKa Garu 
V, Yarudala Venkavya. 70 I* C. 66 : 

1023 Mad. 177 

— -s, 115 and 0. 17, Er 2 and Z— Dismissal 

of SUi$^ — Appeal — R^viitioa. 

Wae»e aio lower Court dismisses a suit maa^* 
ing It clear that it is piuueediiig under tne provi 
snuis ot O. 17, K. 3 0, P. Code and not unde- 
0.17, ^ tae reineuy oi the pUmtiti is by way ol 
appeal and not m revision to ihe High Cjuri 
{Midltcti and kulwant oafiuy^ JJ | bVEO Bake^^ 

HeSaAiN V* MIaZA HUSSAIN AlIaZA. 

4 Pat. L T. 46 
73 I. C. 373 : 1823 P. 223 

S, 115— Enquiry into disputes regarding 

election — •Finality ot order— Ji cap^ible oi bei% 
revised See Madras local Boards Acr. 

44 H. L. J, 161. 

^. , .^8. Erroneous decision of lower 

appellate Couri a^i to jurisdiction of tuat CourU 
Toe High Court h^s jurisdctioa to iuteifere 
undei U5,c) when a lower appelUte Coart 

erraneously dee des in L«e exercise of its admitted 
|unsdiciion as an appellate court that tne court 
ot hrst instance has or has not jurudictiou to 
entertain a suit, in any case the High Court 
can take up under section U5 l5) both orders oi 
the court below read together on tae question 


C. P. COBE (1S08), S. 115. 

whether the first court has tailed to exercise a 
junsdtcuoii reMed in it. {Campbell^ J.\ Dalipa 
t'. Barret .-iLU (1923) Lad 412. 

— — S. 115 — Erroneous decision on point of 
limitation — Inlet f. nnce. 

An erroners decision on a question of limit* 
ation ca i be levised, if tne order results in an im- 
proper reiusal to exeic t-e jurisdiction e.g. to exe- 
cute a decree. {Kakaiyja Lai, J.) SuRajman 
Chaube V. AnoRE Shukul. 21 A. L. J. 861 : 

L E, 4 A. 501 ; 9 0. and A. L E. 989. 

— — S, 115 Etror tf law — Failure to notea 
promise to section— Powos of interfu ence. 

An error of law. such construing a section by 
ovcriooki tg a maieual pioviao to the same, is not 
an iliegatiiy jaMitymg uiterlercuce in reviaion. 
{Carr, J.) Maunq Nyan v. Mauxg Shwe^Ni. 

2. £ur L. J. 275, 

' " S 113 — Error of law — Inte>'ference. See 
ll92ij Dig. Col. 316. H 4 .R 1 Charan Ror Ch\u- 
DHUui V. BiREND u MiTH Sahl 70 X. C. 341. 

— — — S. 115 — Error of law — A^o ground for 
revision. 

Where the Judge in the Court below has 
applied his mind to the question ot law aris ng in 
the case out had deciaed it wrongly there is auth- 
ing 10 attract the laieiference ut the H gn Court 
under b. 115, C. P. C. [Daniels, J.) Bhola 
Nath v. Kam Sahai, 71 I. C 472 ; 

1923 A, 46a (2). 

— S. 115— Errcir o/ /uai— No gtound for 

revision. 

Even if the Court oelow has taken an errone- 
ous view Ol the law, it is nj ground for iuter- 
erence m revision. [Batten, J. C.) .Mr, B\Ri 
Bahu V. Kundak Singh, 71 I. C. 81. 

— — — S. 115 — Error of law— No Ground for 
revision 

A mere error of law does not justify the court 
in interfering under S il > C.P. Coda [Greaves, JA 
GOLAM SOB.iAN V. ALI HoSSilN BA lADUK 

19z3 Cal. 322 (1). 

“3. 115 — Error of law— Net a ground of 

icvision 

Whore a matter is entirely within the jurisdic- 
cioa ot the lower cjurl, a mete error of law in 
atriVhtg at a finding is no gicund tor levision oy 
‘he Hi fell Court. 41 C. 32 Rat, [^ewbould and 
Pantufi,JJ.) Raj ENDRA Nath Roy Sheikh 
AbdoL, 1923 Cal 260. 

— S. 115 “ Error 0 / law—Ltmilanon—No 

graund fjt revision. 

U here ti^e Court below took a wholly errone- 
ous view of t le law .jt I mi ati mi, but at the same 
t me its decision was one arrived at w ih jurisdic- 
tion, It cannot, be levi ed u*ider section H5 C. 
P. C, Mt. Bibi Zainah V Paras Math. 

4 Pat L. T. 491 : 1 Pat. L E. 381 : 
2 Pat. 800 ; 75 1. C. 430 : 1924 P. 37, 

115— Error of law— Misconstruction 
of rules made by the High Court. 

An erroneous contraction ot the rules framed 
by the High Court as regards c sts of proceed- 
ings in subordinate Courts, is no ground ioif 
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revision. {D^is and Adatni, JJ) Ramkishun Das 
V, BfcNi PruSAD. 1923 P. 90. 

— S. 115 and 0. 21, R. 89 — sale 

— Application to i>et aside-— Sale of property by 
judgmenHlibtor — Locus standi to apply. 

Alter an execution sale ot the prcperties of a 
jud^ineni-dcbtot he sold them to a ihiid person 
awd deposited the execution sale price with 5 per 
cent, in addition as required by O. 2i. H. b9 C. P. 
Code. Ou a question aa&ing as to whether the 
sale should be set aside the hrst Court held that 
ii should be set aside and the Appellate Court 
held the contraiy. On revis on to the High Court, 
that the Court had ju'isdiciion todecice 
the question as it d.d, and tuat no revis’ou lay. 
40 M. 793 ; 43 A 334 ; leierred to 44 M. 554 ; 4 
Pat. L. J. 340 dissented. {Bunerjt Piggott and 
Walsh, JJ.) Yad RiM V, Sundak Singh. 

21 A. L. J. 313. (f . B.) : 
45 A, 425 :L E. 4 A. 402 : 74 i. C . 778 : 

1923 A. 392 

% 

— S. 115— Execution sale — Deposit to set 

aside — Fowei to make — Revision. See (19221 
Dig. Col, 2 18. Mohendranath Nanda v, Baidya 
Hath Tripathi. 70 I. C. 127 

— -S. 115^E^emse of wrong jurisdiction— 

Evidence of title undtt 0. 33, R. 0. 

The Court is not entitled to take evidence from 
the parties upon the question of the phintiff’s 
title before co ning to the conclusion whether it 
would grant or refuse the appiicath'in under rules 
5 and o of O. 33. If it tai^es evidence on the 
question of htleii exercises a jurisdiction not 
vested in it by law within S. 115. {Bancrd ami 
Gokul Prasad, JJ.) Mx. Shaukan Bibi v. Abdus 
Samad. 1928 A. 577. 

— — — S. 115 — Fa’ lure to exercise jurisdiction 
vested by law — Interference. See (1922) Dig, 
Col 221. Basanti Charan Sinha v. Rajani 
Mohan Chatterji. 49 Cal 928 

S 115— Failure to exercise jurisdiction 

^Liimtatton — Decision on. 

Where by reason of a wrong decision on a 
quesuou of limitation a court does not enterta'D 
a proceeding, u is a f.iilure to exeicise a jurisdic 
tion vested in ihe Civil Court and ihe Hig i Court 
can en ertaiu a re\ision under S. 115 C P. Code 
44 M. 554 foU. (Spencei and VenKalasubba Rao, 
JJ,) The British Indu Steam Navigation Co. 
V, ShaRAFalley. 46 Mad. 938 : 44 M. L 3. 100 ‘ 
17 Ii. W. 705 : 70 i. C. 888 : 1923 Mad. 483 

s. 115— Interlocutory order— Appeal- 

Revision— interference when justified. 

Where tliere is a right of appeal from the 
decree that might be passed in the $wt, the High 
Court will not interfere In revision w*th the 
judgment on an interlocutory order passed by the 
Couit below. {MdPr, C. J* and Poster, J.) 
Hariharj Prasad Sinqh v. Kesho Prasad 
Singh. n I. C. 911, 

— llB—iUierlocutary order interference. 

High Court has power to interfere wi.h an 
interocutory order when no appeal lies fr^iim the 
Ofder impugned, if ineparatle damage would j 


C. P. CODE (1908), S. 115. 

result from a refusal to interfere at that early 
btage. When tue oider impugned htld a court had 
ju.isdictiun to try a suit the order is open to 
revision. {Heald ami sentmgre. JJ.] The JuPiTER 
General InsUivAN'CE Company v Abdul tiziz. 

1 Bang. 231 . 1924 Bang. 2. 

S. 115— Interlocutory order— If open to 

revision. 

Interlocutory orders cannot or at any rate 
i bhould not be interfered wi’h m revision. 

I {ZafarAli.J.) The firm Rvhmat Ullah-Fakhar- 
I UD-UiN V. The firm Rahim Bakhsh yuMAR-UD* 
Din. 7o 1. G 10? : 1923 lah. 301 (2). 

S. 115— Interlocutory order — Misjoinder 

of parties and causes ot action — interierence. 

See (1922) Dig. Col, 219. Velappa Nadar v. 
Chid\mbara Nadar. 70 I. G. 684. 

— — S. 115— Interlocutory order^ — Order of 
remand — inherent power- Revision- Interierence, 
Sec C, P. Code O, 41, R. 23. 26 0. C. 10, 

S. 115 — Interlocutory order— Refusal to 

flame issue — Revision — 1 itUrference — Govern^ 
ment of India Act. S. 107. 

As a general rule, except upon proof of irre- 
parable injury the High Court will not inter lere 
in revision under S. 115 of tne Code of Civil 
Procedure, when there is anotner remedy open 
.o the applicant. Interlocutory orders are not 
exempted. Where the Court below refused to 
I aise an issue clearly arising from the pleading 
oi the party, without assigning any reason wnat- 
ever, the High Court luterfeied under S. 107 of 
the Government of India Act. [Mulhck and 
Ross, JJ.) Sheo Prasad Singh v. Shukhu 
Mahto. 4 Pat. L. T. 401 : 72 I C. 148 r 

1923 P. 518. 

S. ii 5 — Interlocutory order — Refusal do 

1 issue commission— Inter jerence, 

! In a case where a Court refused to examine a 
witness on commission, when it had no discretion 
to relume it, the High Court will interfere m 
nierlocutury proceedings rather than permit a 
Irnil tu go on, on an ilk gal course which will en- 
tail unncccssaiy e.xpfcnauure and waste ot time. 

1 [Wallace, J.) JAGANATHa bASTRY v. Sarathambal 
‘ Ammal. 46 Mad 374 : 17 L. W. 2ol : 

! 71 I C. 330 : 1923 M. W. N. 157 : 

I 1923 Mad. 321 : 44 M. 1. J. 202. 

I S. 115 — Inter IQCU tor y ordet— Revision— 

j Appeal, 

1 i he High Court refused to interfere in revision 
< with an imeriocutory order of the lower court 
, directing a cominiSbi »ner to ascertain mesne pro- 
; his ab the applicant had a remedy by way ol 
; appeal irom the tmal decree. [SpenceryJ.) 

! HUSSAIN Sahib v. Hammad Sahip. 1923 Mad. 43. 

, - — S. 1X5— Interlocutory order— Revtsion^ 

; Other remedy open* 

\ It is no doubt tue practice of this Court not to 
uueriero m revis on, when another remedy is 
' available, but the High Court may intertere in 
j exceptjo -al cases especially where it is not clear 
j that there is in fact another remedy, [Oldfied, J.) 

I HARI KRISH.N4 PiLLAI V ARUR FaNDITHAR 

! 18 L. w. 105 : (19231 M. W H. 354 : 

72 X, C. 688 : X923 Mai. 668. 
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.g. Ii 5 — Interpretation of words m a 

document. Interference in Rcmsion, 

On a mere question of the interpretation of 
particular words in a document, where the words 
were clearly susceptible of more than one inter- 
pretation, the High Court would decline to inter- 
fere in levision. {Piggott, J.) Krishna Datt 
V, Brij Lal. 1923 ML 269. 

S. Jurisdiction--^ Adjournment on 

payment of costs. 

Where a court grants an adjournment on condi- 
tion costs are paid, and on failure to pay the same 
decided the suit ex-parie^ it had ample jurisdiction 
to do so and the order is not revisable. {Das and 
Macpherson, JL] Chotu Mian v. Palto Gope. 

1 Pat. L. B 270. 

S. uf isdiction — Declining of— Dis- 
missal of execution petition as not sustainable 

Where the lower appellate Court erroneously 
holds that the District Munsif had no jurisdiction 
to execute a decree and dismisses the execution 
petition as having been referred to a Court not 
having Jurisdiction, the lover appellate Court 
must be held to have declined to exercise a 
jurisdiciion within the meaning of S. 115 C. P. 
Code. [Oldfield and Venkaiasubba Rao^ J/), 
Muthu&aruppa Chetty V Paiya Kavundan. 

18 L. W. 17 : 46 M. L. J. 210 : 

1928 M. W. N 406 : 73 I. C. 956 (2) : 

1924 Had. 82. 

— — S. ll^’-^JiinsdicUon-^ Erroneous deci- 
sion on point of law-- Revision. 

Where a Court assumes jurisdiction to pass an 
order for an erroneous view of the law, in a 
matter where it has in fact no jurisdiction, it is a 
case for interference of the High Court under 
S. 115, C. P. Code. {Knshnan and Venkata- 
stibha Rao, JJ,) Pamaswami Goundan v. 
MUXhu Velappa Goundan. 46 Had. 886 : 

44 H. D. JF. 1 : 1923 M. W. E. 183 : 71 1. G. 1039 ; 

1923 Mad. 192. 

S. 115 — JmsdtcUon— Failure to enter- 
tain plea of illegality sun motu. 

Where a court fails to entertain plea of ille- 
gality suo motu i.e. that that a certain contract 
is opposed to public policy, and even refuses to 
allow the defendant to raise it, must be deemed to 
have declined a jurisdiction vested m it and to 
have acted with maienal irregularity in the ex- 
eicise of jurisdictioB. [Phillips^ J^) Kandasami 
Goundan v Nakayanaswami Goundan. 

(1923) H. W. N, 566 ; 46 M. L. J, 581. 

S. 115— Junsdtciion — Objection to— 
Trial of Small Cause Suit as a regular Suit 
without objection. 

Where a suit for Rs, 400 cognuable by a 
Small Cause Court was tried by a Distrmt Munsd 
on the regular side without any objection by the 
parties and there was also an appeal to the 
I>istriot Court which was heard without objection. 
Held that the High Court would not interfere in 
revision. 21 C. 249 ; 25 A. 135. Relied on. 33 
M. 323; 25B. 4l7dist {Baker, O.J.C.) Kam- 
BUDDIN V, Mt, INDRANI. 19 H. L. B. 179. 

Itb—JmisdicMoft—Revtsion against 
deemm of Kumaun Hidh Cour$, 


C. P. CODE (1908), S. 115. 

! The High Court of Kumaun is not a Court 
I subordinate to the Allahabad High Court for pur- 
I poses of revisional jurisdiction. iPtggoU, J.) 

! Sardar Singh Kondari v. Amar Singh Kon- 
i DARI. 45 A. 883 : 71 1 C. 901 (2) : 

I X923 A. 291 (2). 

j S. 115 — Leave to sue in forma pauperis 

I — Refusal— Interference in revision 
J Where the Court below refuses to grant leave 
\ to sue in forma pauperis^ it is open to the 
1 High Court to interfere in revision. The order on 
\ an application for permission to sue in foima- 
s pauperis is a case decided within the meaning of 
^ S. 115 C. P Code. 12 O. C. 381 followed, 43 A, 
1 561 ; 44 A. 248 distinguished. (Ashwofth, J, C) 
j Sheo Narayan Lal v. Mt Munaqqa, 
i 74 I. C. 344 ; 9 0. D. J, 610 : 1923 Oudh 118. 

J 

\ S. 115 — Leave to withdraw — Appellate 

I Court acting on erroneous grounds — Infcrference. 
' Where after a suit is dismissed on the merits 
} an appellate court grants permission on 

[ insufficient grounds it amounts to material 

irregularity justifying interference in revision. 
(Fremantle, S. 3A and Bufn, J. M ) Jag\t narain 
Kurmi V. Jai Narain Lal, L. B. 4 AIL 410 (Bev.) 

S, 115* -Material irregularity— -Defect of 

procedure — Revi si on. 

Where the Court disposed of a suit on a case 
not raised by the parties and to which evidence 
j had not been directed, there was a substantial 
^ error or defect of procedure, (Rosst /,) Gayan 
Sahu V, Balchand Sahu, 

73 I, C. 41. 

— — S- 115— Material tr regularity — Decision 
on imagtnai y facts — Perversity, 

Where the decision of the court below was 
based not merely on a forced and impossible con- 
struction of the facts that were before the court, 
j but on the importation of facts which were admit- 
j ted by buth panics not to exist this is clearly a 
} material irregularity in the excercise of junsdic 
j tion of the sort coiiiemplaied by S. 115 (c) C P. 
OodQ^ {Halifax, A, J,L) Pandlrang v, KallU 
l^AS. 1923 Kag. 108* 

S, 115 — Material irregulaniy— Direct 

Contradiction between evtdenoe and finding, 
(Odiffir) If there IS a direct conti adiction be- 
tween the evidence and the finding, there is 
material irregularity justifying interference in 
revision. {Baker, 0, J, C, and tiallifact, O, J. C.) 
ACHAL SINGH V, Seth JlWANDAS. 

19 E. L. B i65 

S, 115 (a)— Material irregularity— Re- 
fusal to frame tssue — CourUfee — Valuation — 
Revision, 

Where the defendant in his written statement 
objected that the suit was grossly undervalued 
but the Court below instead of raising an issue 
thereon merely recorded the objection, Held that 
the court below acted with material irregularity 
in refusing to raise an issue and decide it 
(Davadoss, /.) Venkatachallam Chettiar v, 
Khihnaswash Thevan* 69 I. C. 542 : 

1623 Had. 134 (8)4 
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S. ilS—Material irregularity—Refusal of S. 115— Order of remand-If open to re 

hearing— Interference. See (1922) Dig. Col, 223 vision. SeeC, P. Com O. 41, R. 23. 

Bachubai Jairad V, Ibrahim Isak Motivala. 1928 All. 464 (8) 

47 Bom. 11 : 69 I, C. 169. 

S ii^^order under S. IOC, P. 

S. US'- Material irregularity — Want of \ Interference in revmon^ 

jurisdiction — Dtshnction between-— Omission j An order staging a suit under section 10 of the 
to decide material point, i Cnil Procedure Code is not a decision of a 


When a ccmrt of law has taken up a point of 
fact or law for decision and has decided that point 
wrongly it has acted with full jurisdiction and 
regularly and legally and no revision lies unless, 
that decision itself affects the court's own jurisdic- 
tion but when having jurisdiction, the court has 
failed or refused to take up the point for decision, | 
it has exercised jurisdiction irregularly and the i 
more the failure or refusal affects the exercise r f i 
its jurisdiction, the greater the irregularity will be i 
Authorities reviewed (Wallatei /.) Ahmad ' 
Thambi iMaraicair V Basava Maracayar. ! 
46 Had. 123 : 44 H I. J, 69 : 1928 Had. 254 : ; 

72 I. C. 902. 1 

— S. 115— Misjoinder of causes of action— | 

Revision — Interference See (1922) Dig Col. 223 : 
Arunachalam Chettiar V. Arunachalam ! 
Chettiar 69 I. C. 966. ^ 

— S. llb,—Ofmssson to consider evidence— j 

Revision. 

Where the Court below misconstrued a material 
document and did nor consider the other evidence, 
on the record, it is a sufficient ground for inter- 
ference in revision. [Fremantle, S. M, and Burn, 
M.) Chaubey Gaya Prasad v. Ram Lal. 

E.4 A. 248 (Bev.) 

—8. 115— Order allowing suit to be with- 
drawn — If open to revision 
An order allowing a su t to be withdrawn with 
liberty to bring a fresh suit, if improperly made 
is capable of being revised by the High Court 
(Abdul Qadir, /,) Ghulam Rasul i», Mt. Ramzan 
Bibi. 1923 Lah. 97 f2). 

S 115 — order for sanction— Revision- 

Costs, 

Having regard to tlie accepted view that a 
revision against an order granting sanction to 
prosecute should be treated as one under S. 115 of 
the C. P. Code, it is competent to the Court to 
award costs of the petition. [Dauieis, A, J. C) 
Mt. Feroza Jam v. Mirza Amir All 

9 0. &. A. I. E. ; 103 : 74 I C. 445 : 
24 Or. L J. 781: 9 0. J. 593 : 1923 Oudh 119. 

Sa. 115 and Ibl— Orders passed under in 

kerent ^owcr — Revision, 

Where a Subordinate Court has express juris- 
diction to pass an appealable order but has 
gone out of its way to invent a novel forni of 
procedure, and consequently makes an order 
fw: which no appeal is provided in the Code, the 
Ifigh Court Will be ready to consider whether 
couise was really necessary, and will not 
hold itself precluded from setting aside the 
order by taking a strict view of the provisi«ms of 
section 115* (Oalal and Simpson, A, J, C.) 
BHAGWAM BaICH^H V, SURKNDRA BIKRAM 

Singh. 10 0. B. I : 74 1. C. 335 : 

1924 Oudh U. 


! case ’* withm the meaning of section 115 of the 
' Civil Procedure Code any more than a decision by 
, a Subordinate Court in a case in which the only 
I question IS whether it has or has not jurisdiction 
to go on with a suit. 

I In order to come to a finding as to whether the 
requirements of section lOC.P, Code have or have 
not been fulfilled, the Court is bound to determine 
certain matteis mentioned in the section, and if it 
does, it cannot be said that the Court has acted 
illegally in the exercise of its jurisdiction which 
was vested in it bv law. [Motisa^ar, J.) Firm of 
Ramchamd Divamchamd ti. Firm^of Prithvi- 
chamd & Co. 73 I. C. 247 . 1923 Bah, 615. 

S. 115 — Other remedy open — Interfere 

entc. 

Where another and equally effective lemedy is 
open to a party aggrieved by an order, the High 
Court would not interfere in revision with the 
order, 30 A. 331 j 33 A 647 foil [Prtdcaux, 
A, A C.) Ram|I V, BalkrishNa. 69 I. C» 719. 

— S, — Other remedy open — Suit — 

Interference by High Court in revision. 

It IS the practice of the High Court that where 
there is another remedy, it will not interfere 
under S 115 C. P, C. As the unsuccessful party 
in the present case had a right of suit, the court 
refused to interfere in the e.xercise of its revi- 
sional powers. [Midlick and Buckmll, JJ,) 
Kapleshwar Jha V, Raghum.vmdam Parsad. 

1 Pat. B. E. 370 : 4 Pat. B. T. 718 : 74 I. C. 474. 

— ' — S. 115 — Pauperism — Failure to consider 

—Question of title. 

In an application for leave to see in forma 
pauperis a court acts without jurisdiction in going 
into the evidence elaborately and trying the ques- 
tion ot title in order to see if he has a good cause 
of action so also failure to take evidence on the 
question of pauperism amounts to not exercising 
a jurisdiction vested in it by law and the order 
can be interfered within revision. (Baiter $i and 
Gokul Prasad, JJ,) Shauran Bjbi v* Abdus 
Samad. 45 A. 548.: 21 A* B I. 441 : 

B. E 4 A. 252 : 73 I. C. 538, 

S, 116— Permission io withdraw with 

liberty — Interference, 

Where a court decides wrongly to grant 
permission to withdraw from a su*t with liberty 
to bring a fresh suit, but still has applied its mind 
to the question whether there was a formal defect 
by rea'ion of which the suit was liable to fail, the 
High Court cannot interfere m revision, [Dani- 
els, J,) Namnhu V, Roshah Singh. 74 1. C. 112. 

3, 115 — Powers under— When exercised 

So long as a court has junsdietton to determine 
a question even if a wiong decision is come to, 
the High court will not interfere in revision, es- 
pecially whefe substantial justice has been done 
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C. P. CODE (1908), S. 118. 

A. petitioner who claims rei-ision mast come to 
court with clean hands and shew he has been 
unjustly treated. {Pipon,J. C.) Ham Da^ v. Ham 
Lal. ‘3f3 I. C. SI'S 

S 115~-Que'ition of j.iHsd»ction to tr\ 

suit — Kevis’cn See C. P, Code Ss. 20 and 115- 

1923 lah 665. 

S ll^^-^Rcrteable dtstributton^ Order 

re fid rdi ng — Inte rfe re « ce. 

Order under S 73. C.P Code, are n^t ordinarily 
revisabte under S 115 C P. Code (Mtifhck and 
BuchnifI, JJ) Babh Bishun Mohan ‘^^ahav n 
Kara VAN Prasad Asth ana. 74 I C, 140 

S. io accept defo^it. 

It is now the settled practice of the Patna 
High Coirt to tieat a refusal to accent deposit 
tendered for the rurpose ot setting aside a sale as 
a refusal to exercise iurisd cfion iMuihrk, and 
Macphersoth Jf K) Ali v Adput Hamid. 

2 Pat, 715 : 74 I C. 102 * 1923 P. 490. 

S 115 — Refusal to ts<ue iniertogn fortes 

A refusal to issue interrogatories for the exa- 
mmation of witr»e«ces is not a ground ^or revi- 
sion, (Scott S>tn7th, J ) Hoop Cf^and and Mft.a 
Ram v» The Chucch Mis«ionarv, Truct asso- 
ciation. 69 I. C. 417 : 1923 Lah. 232 t2h 

S, 115 and 0 41, Rr 23 and 27 -Remand 

—Improper order — Revision— I nicrference when 
justified. See <19221 Dig. Col. 223. Sheik 
Mahomed Maracayar v, Rangasami vaipu. 

69 I. C. 826. 

— — S 115 — Re^rf Courf^Otder if revf^nh^e 

The orders rf a Rert Cou^t under the Oudh 
Pent Act are revisahle hv the High Cmiri in the 
absence of any provision of law barring bu^ 
exerc’se of powers. {Dalai I C.) Jagan\*th 
Pershad V. Bechu. 9 0. & a. L. E, 931, 

- — S 115, 0 47 R 1 — Rev^'c’iV'—Reieciton of 

an aWication-^Revision - Other rewedv open 
Exceoring case^ where an obvious ininsfice 
has toberemed-ed the H*gh Court need not in’er- 
fere in rev’S’on w’th an order rejecting an 
application for review. 26 A .573 : 33 P R. 
1911 referred to. (Broadway, J,\ Tot A HA^f 7». 
Chandu Mal Tota Ram. 71 1. C. 160 

S.-llS and 0. 47, B. h-Revkw— Refusal 

to gran Revision, 

The grant of review^ is a matter peculiarly 
within the discretion of the Tndge who passed the 
decree and a Court would not interfere in revi- 
sion with the exerci‘;e of such discretion w'hen a 
review has been ref 11 «;ed, (Daniels, A. /. C.l T*G 
Mohan Singh v, Mata Badal. 9 0 L T. 623 • 
741 C 851 fll 1923 Oudh 158 
— — S. 115 — Revision — Lunaev Act— S. 14 
Frovtso 2— O’^ders of District Magismate—No* 
judicial hut execuHve — revision hv the High 
CoWt. Set I-DNACY Act, S. 14 Proviso 2. 

4 Lah. 1. 

« — 115 — Bamfion to prosecute — Jrrele 
vanf evidence — Material irregularity — Revision. 

Where the Con it below grants sancHon to 
pmaecute on evidence which is legally inadmis- 
sible it acts with matenaP irregularity and the 


C. P. CODE (1908), 8. 115. 

order is open to revision bv the High Court in 
reUsion. {Raftq, J.) Peary Lal v Emperor, 
21 A. L. J. 399 : L R. 4 A 98 iCr) : 

75 I. C. 148 : 24 Cr. L. J. 909. 

S 115 — Sanction to prosecute — Refused 

Mttnsifand granted by District Judge, 

Where the D’ strict Munsif refused sanction to 
prosecute but on an appi cation under S. 195 (6) 
Cr P. Code the Distiict Judge granted canctinn, 
an application for revision to the High Court 
lies under S. 115 C. P C. and not under S. 195 
ffi’ Cr. P. Code. [Lindsay^ J.) Ram Narain v, 
Harbans Singh. 71 1. C 617- 

1923 A. 490 (1). 

S 115 — Scope of. 

Section 115 Ciul O,, which corresiponds in 
its word’ ngs to S. 44 of the Pui^jab Courts Act, 
ap'^lies to lurtsdiction alone, the irregular exercise 
or non-exerc se of it, the illegal assumption of 
V, and it 'S n'^t direned against conch’sio^s of law 
or fact in \\hich fh^ qu»*stion of lurisdiction is 
not involved. (Mofisagar, J) Thk Punjab 
Banking Company Ltd. v, nTw\N Dhanpat Ral 
75 1. C. 487: 1923 Lah 606(2). 

S. 115 — and 10— Nfov of mit — Refusal 

hv lower Couft — Interkre^ycc in revision. 

\Vhe’'e a siihordin?te Court proceeds wnth the 
trial of n smt in contravention of S IOC. P. Code, 
it usu’-ps a inrisdirtion, not vested in it bv law 
and its order refu«'ing to sav the suit, th^uvh 
i’ tori'^crtorv, is open to revision by the High 
Court 42 4. 409 dist. (Phillips, /.) Rama 
Chandram Pillai V. Nfftamral Acht. 

70 I. 0. 5 : 1923 Mad. 88 (1). 

— S 115 — Subordinate Court— Case decided 

—City of Botnhav Mnnicikal Act S 3% — Election 
petition- Dechion of Chief Judge of Small Cause 
Court, 

The High C^nrt has no iurisdiefion under S. 
1 15 of t^e C P. Code to interfere w’th the deci- 
sion of the Ch'ef Judge of the ^mall Cause Court 
in an elf*ction pet tion The Chief Judge acting 
under the cowers g’ven to him bv S. 33 of the 
City of Bombay Municipal Act is a persona 
drdgnata, [Madeod, C J, and Crump, J.) 
Naval Kar v, Mrs. Sarojini Naidu 

25 Bom. L. R. 463 ; 73 T. C. 138 : 

1923 Bom. 421. 

S. 115 — Suhordinafe Couff — DUirici 

Judge — Trial of elections^ Mafetinl irregularity. 

A District Judge trying the validity of an elec- 
tion under the (Madras Local Boatds Act XIV of 
1902) is not acting as a pet sons destgnafa hut as 
% court. His orders are Judicial and liable to 
nterfc'ence in revision bv the High Court The 
mere fact that the order of the District Judge is 
declared to be final’* merely means that it could 
not be questioned by wav of appeal but it does 
not exclude the exercise of revisional jurisdiction 
by the High Court. (Knshnan and Venkata- 
snhl^iao, JJ.) Ramaswami ^oundan v. Muthu 
VELApPA GOUND4N 46 Hsd 536 : 71 1 C, 1039: 

ms M. W. H. 133 ; 1923 Mad. 192 : 

44 M. L. 1. 1. 
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C. ?, COM (1908). 8, 115. 

— S. 115 — Subotdinate Court — High Court ‘ 

Kumamt—If subordinate to the Allahabad High 
Court, 

The High Court of Kumaua is not a Court sub- 
ordinate to the Allahabad High Court for pur- j 
poses of revisional jurisdiction under the Code of * 
Civil Procedure. [Piggott, /.) Sadar Singh 
Kondari V, Amar Singh Kondari. , 

45 A 381 : 71 1. C 991 (2) : 1923 A. 291 (2h j 

S. 115 — Subordinate Court — Land j 

Acqutstnon Officer— Omission to make refer- ’ 
ence — Revision^ 

Where a Collector in a land acquisition pro- 
ceeding refuses to make a reference to the 
District Court on the question of the appoition- i 
ment of the compensation, the High Court has no < 
power to interfere with the order in the exerc’se 
of its revisional jurisdiction, as the Collector is 
not 3 “ Subordinate Couifc to the High Court 
42 M. 231 dis, (Macleod, C,J. and Crump, J) | 
Balkrisna Daji V The Collector '* Bombay i 
Suburban 47 Bom. 699 : 25 Bom I R. 398 

73 I. C 354 • 1923 Bom. 290* ; 

S. lib Subordinate Court — Oudh Rent ^ 

Act, Ss. 135, 119. ; 

The revisional jmisdiction of Judicial Com- 
missioner’s Court, Oudh under S. 115 C.P.C. read j 
with S. 135 of the Rent Act is restricted to those j 
cases in which the course of appeal lies to it j 
under Ss. 119 and 119-B ol the latter act, and aoes i 
not extend to cases in which the course of appeal j 
lies to the Board of Revenue. {Simpson and Wa&ir j 
Hasa«, A, /. C,) Chanharja Bakhsh o. Kalka 1 
Pande.. 1923 Oudh 18 : 72 I. C 394. j 

S. 115 — Suit dismissed for want of juris- i 

dtotion— Remand by first appellate court — Revi- . 
Sion. 

Where a suit was dismissed by the Court hold- 
ing that it had no jurisdiction and the lower j 
appellate court remanded the case to the trial 1 
court for taking action under O 7, R. 10 — Held | 
a revision lay from the Order of remand ' 
{Bpoadway, /.) Dwarea Das v. Rahim Bakhsh. 

73 I. C. 756 : 1923 Bah. 524. 

^S. li5-“lPu«f of ju*isdicHon a good at 

ground for reinston — Wrong decision not 
ground for revtsioii. 

On the mere ground that the decision was wrong 
a High Court certainly will not interfere, 
but where the lower Court had no jurisdiction 
io enquire into the questmn the rfigh Court has ’ 
power to interfere in revision. {Carr, J ) Maung ; 
Tun U. t?, maung Po Shoe. 1 Rang. 265 : 

1923 Bang. 199. , 

8. Il6 and 0. 23, R I — Withdrawal of \ 

suit with liberty io sue — Ill-advised grant of leave 
— Revision. 

Where in granting leave to withdraw a suit with ' 
liberty to sue afresh the judge never applied his 
mind to the merits of the application and gave no 
reasons for allowing the plaintiff permiS‘4ion to - 
bring a fresh suit and it was quite clear that if he 
had considered the language of the section for a 
moment such a pei mission could never have been 
given. Held that the High Court can and will 


G. P. CODE (19081, S. 141, 

interfere m revision in such cases. {Daniels, A. J 
C.) PULAI V, R.ANA UMANATH SiNGH. 

9 0. & A, B, R 3 : 72 I. 0. 1034. 

S. lib — Siibot dinah Ccw I — Sub judge 

trying an elect ton petition. 

A sub-judge trjing an election petition question- 
ing the validity of the election of a muircipal 
commissioner under the xMadras District Muni- 
cipalities Act IS not a Court subordinate to the 
High Court within S. 115 C P. Code, Conse- 
quently the High Couit has no jurisdiction to 
interfere with the order of a sub-court refusing to 
try an election petition. 21 B 279 foil, b8 M, 581 
Ref. {Devadoss, /,) Deivanayagam Pillai v. P.T. 
S. Diwan Mohideen Rowiher. 

44 M, B. J, 39 . 70 I C 780 ; 1923 hCad. 169. 

S. 122 — Potvefsof High Court. 

The High Court has power to alter, amend and 
add to rules of procedure laid down in the Code 
of Civil procedure according to S 122, but he has 
no power to alter the period of limitation provided 
by the Limitation Act {Abdul Raoof, J.) Madan 
Gopal V. MeLW\ K\m. 1923 Bah. 96. 

S. 141 — Applicability — Execution pro* 

ceedtngs. 

S, 141 C. P. Code applies only to proceedings 
in original suit. {Jwata Prasad and Foster, //,) 
Lachman Lal V Padarath Singh, 

4 Pat. B. T. 785. 

-S. 141 and 0. 9, R, 9— Applicability to 

proceedings under O. 9 R, 9— Appeal. See (1922) 
Dig. Col. 227. Hara Klmar Hitter v, MUsari 
Mohan Bose. 69 I. C, 1003. 

S, 141 Applicability io proceedings 

under S. 105 of the Bengal Tenancy Act* 

S. 141 C. P. C. does not apply to proceeding! 
under S. 105 B, T. Act. as they are filed in a 
Revenue Court and before Revenue Officers, 
{Miller, C, J. and Kulwant Sahay, J.) HAEARt 
Lal Sahu v. Ambica Gir. (1923) Pat. 273. 

— Ss 114 and 115 — Application in execution 

proceedings Dismissal fo*- default — Appeal — 
Refusal io restore— Revision. 

S. 141 of the Code of Civil Procedure is not ap- 
plicable to execution proceedings, and an applica- 
tion for execution dismissed for default could be 
restored only under the provisions S. 151 of the 
Code— Exercise of powers under S. 151 of the 
Code is purely discretionary With a court and if 
the lower appellate Court refused to exercise 
these powers their non-exercise is not a good 
ground for revision II Mad. 793 Foil. {Motisagar, 
J.) The Punjab Banking Co. Ltd. v. Diwan 
Dhanpat Rai. 75 1, 0. 487 ; 1923 Bah. 506 (2). 

S. 141 and 0. 9, R, 9 Application io 

set aside ex parte decree— Dismissal of applica- 
tion for default— Res ioraiton. 

Where an application to set aside an order of 
dismissal for default has itself been dismissed 
for default, it is open to the Court to set aside 
Chat dismissal undeE O. 9. R. 9 read wi^h S. 141 
C. P. Code. 4 P. L. }. 135; ^4 C. 950, dissented, 
23 0. C. 3^9 followed. {Daniels, /. C.) Mt* 
lAMNA V. Mt. Ramraji 9 0. B. J. 627 : 

0 0. & A. B, J. 32 : 74 I. 0. 380 ; 

1923 Oudh m 


Y.D— 16 
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C. P. CODE {19081, S. 141. 

S. 141 and 0 9, E. 2—‘Dtsmtssai of suit— 

Applicaiiou for testotaitcn of suit— Dismissal 
jot default — ApptaL. 

S. filed a salt against the applicants in the 
Court of the Subordinate Judge of Bilaspur. 
Certain prehimtiary issues were trained and the 
parties were told to appear on the 12th of July 
1921. to argue them. The defendants were pre 
sent but the plaintiff was not and the suit was 
accordingly chsmibised. On the 23id ot July 1921 
made an apphcalion lor settuig abide the order oi 
d‘binissal. She appeared on the 3rd ot Septein 
her 1921, but notices on the opposite party had 
not then been bcrved. The case was adjourned to 
8th Ociober 1^21, and the order passed on tuat 
date v\as as iuliows : — 

“ S. in persoiu Non applicants absent The \ 
pievious notices were retained unserved. Nutice 
for ihib hearing could not be served for want ot 
time a» process-tee was pa'd on 3rd October 1921. 

1 do n >t find any jusuhcation for paving process 
fee so late. I tnereiuie dismiss tue application 
for default ot the applicant. 

Held that tiie aophcation was dismissed under 
O. 9, K. 2 and that no appeal lay aga nsc ’he order 
(Halhfaxt A. J, L.) Hirasa v. bHeoKUWAR. 

7ft 1. C. 547. 

S. 141 — E'cecution proceedings — Dis- 
missal for detauit — Kcsto'^aiiou — Kelusal — 
Appeal. See C, P. Code 0 43, K l (ci, 

21 A. li. J. 135. 

S. 141 and 0. 9, E. B-- Execution— 

proceedings — LMsmissal for default— Restoration 
—Inherent power, 

S 14t C. t*. Code has not the effect of extend- 
ing the provisions oi O. 9, H, 9, C. P. Code to 
execution proceedings or of autoonsing the Court 
to Set aside a uisuiissal of an execution petuioo 
for deiault. But the Court may« in a proper case 
in the exercise oi its inherent power restore the 
execution and with such restoradon the aitachmeiu 
will revive {Haltfaxy A. J. C.) ShankER rau 
V. Manjkrao, 


G. P. CODE (1908), S. 144. 

as such O, 9 and O 43, R 1 (c) apply to an order 
oi d'Sinis^al oi Such an appiicauon. {Halltfax, 
A. J. C.j Kalic^aran V Katansingh. 

7o I. 0. 5a9 . 19 L E. 119 : 1923 Nag 293. 

S. 144 — — Applicability of section 

impugned, 

\A here one of the issues wts whether S. 144 
applied to the facts, and the judges decided it one 
way or the othei an appeal lies even though one 
oi the grounds oi appeal is tuat the decision on 
tne issue is wrung (Daniels, /.) bHEiKH 
Chhutan V. JWALA Pkasad. 1924 A. 64 . 

73 1. 0. 602. 


S. 144 — Applicability — Restitution 

against auction purchui^er, 

S. 144, C. P, C., allows restitution to be made 
aga list the dec.ee ho'der who ontams any bCi.eht 
under a deciee which is aitei wards reversed in 
appeal. does nut allow restitution against a 
t‘ ird party such as a stranger auct on purchaser, 
{Kunhaiya LaL,J,i Balwant Singh o. Mt. Laiqa 
BeGAM, L. K. 4 A. 526 : 75 1. C 238. 

— S. 144 — Attachment — Suit by stranger 
\ rtgardihg title — Receiver ajapointment of Dismis- 
sal oj sun — Restitution. 

A decree holder attached a property in execution 
wbeieupon a stranger hied a suit for deciarauon 
of his title to ihe propetty. A Receiver was ap- 
pointed III the suit, but the suit was fanaily dis- 
luiNbcd. Held, the dtciee holder cannot get back 
i he property in an appi catiun under S. 144, but 
only by means ot a suit. (Daniels, J.) Sheikh 
CHHUTAN V. JWALA Pkasad, 1924 A. 64,: 

73 X, 0. 602. 

S.* 144 — Execution under mistake — 

Restitution to judgment- debtor— Application for 
restitution by decree- holder. 

Ihe plain tiff decree-holder not having com- 
plied with the decree under which he was to 
mane a deposit within a iortnighi and the court 
i having under the misapprehension that he had 


-S. 141 and 0. 9, E. A—Exccuitoii proceed- 


ings — Restoration. 

S. 141 of the Civil Procedure Code does not make i 


made .he deposit granted him relief to which he 
was not euntled. Held iiis lully w.thin the Couu’S 
power 10 put r*ghi the wrong which had been 
S. 144 does noi apply to a c<tse where tne 


the provisions oi O. 9, K. 4 and all cognate provi- 
sions applicable to execution proceedings (Das 
and Adamt, JJ.) Sheo Nandax Chaudhury t?. 
Debi Lall ChaUDHCRY. 4 Eat. L, T 03 : 

(1923) Pat. 78 : I Pat. L. E. 184 : 
71 1. C 484 : 2 Pat. 372 : 1923 P. 239. 


oiignal decree holds good; but what was rever* 
sed here is an order, not the decree granting the 
pi.antitf decree-holder execution under the 
erroneous impression that he nad fulfilled the 
terms oi the decree, (Daniels, J. C.) Dori Lal 
Mr. JAMAGA, 72 I, G. 879 : 1928 Oudfi 16 


S. 14i— Permission gnen to mutwall to j 
tease— Oi der if appealable. | 

Where a court grants permission to a mutawalli 
to lease walff properties the order is passed under 
8* 141 C. F. Code and is appealable neither under I 
the Code nor any other law. (Moobet jee and \ 
PantoHi JL) Habibak Rahaman v. Saidanxbssa 
BlBL 38 C. L ;r. 3a8. 

S. 14X and 0. 43, E, 1 ic ) — Scope of— 

Dismissal for default— Appiicauon to set aside 
—Dismissal. 

The procedure laid down in the G. P* Code 
regarding suits musi be lodowed also in cases oi 
ippiicatiofi to set aside dismissal for default and 


S, 144— Execution sale — Setting aside— 

Repayment of purchase money— Payment of em 
cumuianees by purchaser, tsee (1922) Dig. Col. 
2.-8. jAi Berham V. Kedar Nath Marwari. 

27 C.W. N, 582 : 81 A. L. J; 490 : 37 C. E. 3. 351 : 

32 M. L, T* (P. G ) 10 , 4 Pat. 1. T. 61 ; 
18 L. W. 802 . 25 bom. L, E. 648 : 
E. E. 4 P. e. 117 : 1928 M. W. N 868 ; 2 Pat. 10 : 

69 1. G. 278 : 44 M. Ii. J. 735 (P C.) 

— S. 144 and 0. 9, B 13— Ex parte decree— 

Plff. executing decree and obtaimng possession— 
Subsequent mortgage by plaintiff and execution 
sale and purchase by mortgagee — Subsequently 
set aside— Effect of. 
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0. P. CODE {1908). s. 144, 


C. P CODE il908). S 148. 


PlainHff in execution of an ex parte decree for 
ejectment t(»ok possession of the property. Sub- 
sequently he mortgaged the property and the 
mortgagee sued to enforce the mortgage and 
purchased the property in execution. The mort- 
gagee put chaser was also put in possession. 
Subsequently the parte decree was set as’de 
and the deft, applied for delivery of the property 
back to him impleading the plaintiff and the 
purchaser in execution of mortgage decree. 
Held, that the application for restitution was 
maintainable not merely against the original 
plaintiff but also against the purchaser in execu- 
tion wrbo was in law a representative of the 
plaintiff and in no better position than the plaintiff 
himself. [Miller, C. J and Jwala Prasad J.) 
Basanta Kitmafi Dasi v Batmaki nd Marwari. 

(1993) Pat. 1 : 2 Pat- 277 : 1 Pat. L.E. 338 


it does not make any differnce that the surety 
I bond in the case was executed to t^e Court under 
I 145 of the CivTi Prrcedure Code as the Court 
holds the security onh* for the benefit of the 
: decree holder. (Spencer and Venkafa^ubha Rao, 
|/i) Jekkannu Sami Aiyar v. Kuiaswami 
Chettiar. 17 L W. 473 72 1 G. 194: 

44 M L J. 171 : 1923 Mad. S40. 

S. 145— t>urpiy— Death aj principal 

debtor — Dtctee against estate. 

Where a person has rendered himself liable as 
i a surety for any amount that might be decreed 
[ againsi the defendant, the fact that ihe pni.cipal 
[ debtor has died since, does not absolve t e weiy 
I from performing his contract 41 B. 402 referred 
j to. [Harnson, J.) Maula Dad v Wvdhawa 
1 Singh, 71 1 C. 46. 


72 I, C, 912 * 1928 P 371 

S. 144 — Re^sfifution — Application for — 

Limitation — ^Art 182 applicable See Lim Act 
ART. 182. (1923) Pat 1. 

— S. IM—Resfttuhon — Mortgage decree- 

increase of mortgage money on appeal — Rights 
of person in possession— Mesne profits — Interest 
Intere^^t at a suffic’ent rate mav be substituted 
for the profits, which the person in possession 
under a mortgage decree which w’as suhs^quendv 
varied* enfoved during the period between his 
execution of the first court's decree and his giving 
notice that he had deposited the additional amount. 
8 L. W. 179 foil. In a suit for redemption of a 
Kanom ihe defendants arc not entitled to recover 
pos'Cssion from the plaint’ff (which he had taken 
in pur<*uance of the decree of the trial court) 
simolv because the amount of comnensa'ton tor 
improvements was increased on appeal. 13 L. W 
44<1 ; 44 M. 90l Rebed on {Spencer and Krtshnan, 
JJ .) Neelakandan Nambudri t?. VaSI'PEVAN, 

18 I. W so: 11923^ M. W N 508 
78 I. C. 1041 : 33 M. I, T. 45 (H.C ) 45 M.I.J. 323 


S 146 and 0 22, S. 3- Death of party 

after suit but brfoie a ppeal—Pmctice. 

Where a p.uty dle^ alter s -it is dismissed 
agauist him, but before appeal is hied, hts legal 
represer talive can file appeal. In such case- an 
application supported bv affidavit should be filed 
* Chandrasekhar a Iver, C. J. and Ramaswamy 
Iyengar, J .) MuNNOJi Rao Muninanj^ppa 

1 Mys L, 4. 46. 

S. 143— Applicability —Pre emptton suit. 

S. 148 C, P. C. does nt^t apply to pre emption 
suts [Bioadwayi l.j Khan Muhammad p. 
Ahman, 73 I. C. 801. 

S. 148 — AppUcabihiy— Prior i) decree^ 

The general provisions ot S 148 C. P. C. relate 
only to procredii gs auieredent to the passing oi a 
decree After a final decree is passed, time foe 
payment ot money cannot be cxtci.ded under 
S, 148, [Dalai, A, C) Ganga R^TAN p. 
C' ANDiKA Prasad. 9 OandA L. E 319: 

74 I, C. 573. 


S. 144— Suit for damages — Maintain- 
ability of. See (1922) Dig, Col. 2.10, Arjun Si^gh 
t>. Parbati. 69 I. C. 173. 

S. 145 and 0 21, E. 41^— Judgment-deb- 
tor released on giving surety for appearance— 
Failure to produce deb tor -^Effect, 

Whe’*e sureties agreed to produce the judgment 
debtor but faded without further notice thev can 
be made liable on their bonds for their failure. 
[Spencer and Devadoss, JJ.) Nagier v. Krishnan 
Chettiar. (1923} M. W. K 770. 

— S. 145 ---Principal and sureiy-Debi exiin 

gut shed by merger — Liability of surety. 

The liability of a surety for a debt ceases to 
exist when his princioal's debt is extinguished 
by an act which causes the merger of the estate 
of the debtor and the creditor. 

The plaintiffs obt lined a decree for mesne 
profits against a person and the defendant stood 
spfety for him under an order for stay of execu 
lion pending a Second Appeal against the decree. 
The judgment-debtor died and his estate became 
vested in the plaintiffs On an appHcadon by 
plaintiffs to recover the amount from the surety 
held under the circumstances the plaintiffs were 
not entitled to recover. 


Ss. 148 and 143— Conditional decree--*' 

Review 

When the Court has made a deciee in plam- 
t’ff's favour conditional on his pavn'g an extra 
Court fee. Within a specific period aud had 
decreed ibat if t( is ext^a couniee ^ as not paid 
me suit was to stand dismis^-ed. Held that once 
the letra ci deposit had been embod’ed in the 
decree the Court itself. e\ei» if it desTed, had i o 
juiisdxct'On to alter ns own di'cct on save on an 
a^'pticanon for leview of judgment. [Scott- 
bmuh, J.] Diwah Chand v. Ram Labbaya 

1923 Lah. 372. 

S«. 148 and 142 — Extension of time— 

Rejection of pkint — Restoration ( 922) Dig. Col, 
232. Surendra Trosad Lahiri Choudhry v> 
Aftabuddin Ahmed. 69 1. € 43. 

— S. 148 -Pre-emption decree — Extension 

of time fixed by— Legality of 

S. 148 C. P. Code does not enable a Court to 
extend ti ne for doing acts allowed by a d^-cree 
(e,g,) the tim allowed by a preemption decree, 
t it payment of <he sale price, 15 A 582 ; 39 M* 
876 ; 40 A. 579 Rel {Ptiaeaux, A. J. C.^ Amba- 
DAS V, Laxman. 19 N. L E. 8 • 71 1.C, 491 : 

1923 Hag, 210. 
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C, P. CODE (1908), S. 148. 

g . — P} e~efn fit on dca ee '•-Extenston 

of time for payment of money — Appeal — 
Het^rsjon. 

It is not competent to a court to extend the 
time fixed m pre emption decree for payment ot 
purchase money 35 A. 582 followed. An order 
of the Court extending the time under S. 148 C. 
P. Code IS not a decree and is not aopealable as 
such. But the party aggrieved by the order can 
apply in revision {Scott Smith, I,) Labh Singh 

GAXPAT, 1923 lah 162 : 71 1. C. 85. 

S. 148— Se//2wg aside ex p 2 Litc decree — 

Exteniion of Hme to fay money. 

Where an application to set aside an ex parte 
decree has been allowed conditionally on payment 
of a sura of nione;^ by a certain date, the court has 
power to extend the time. {Campbell, J,) The 
Firm Gobind Sahai Kup Lal v Gurdas Mal. 

73 I. C. 648 (1). 

S. l^S—Time fixed by decree-- Extension 

of — Payment of Court fee. 

Where time has been fixed by a decree of 
court for payment of court fee, the Court has no 
jurisdiction to amend the decree so as to enlarge 
the time for payment. S, 148 C P. C. is inappli- 
cable to cases where time has been fixed by a 
decteeof court. 35 A 582 ; 40 A, 579 , 39 M 876 
Ref. (GAos «5 and Panton, JJ.) Kawab Khajeh 
Habibulla v, Gola Asm oxer Khatln. 

S7 C. I, J. 395 1 27 C W. N. 720 : 74 I. G. 575 : 

1923 Cal 612. 

— Md— Appeal — Bona fide mistake is not 
paying full CourP fees-- Deficiency made good 
after limitaiion. 

Where full Court-fee is not paid m the first 
instance through bona fide mistake, but the 
deficiency is made good afterwards, the appellant 
IS entitled to the benefit of S. 149 and accordingly 
Court can extend the time. [Mariineau and 
Zafar Ah, JJ.) Moti Kam v BhaNtj Ram, 

1923 lah. 629. 

— S. 149 — Appeal — Insufficient stamp — 

Rejection of — Reasons to be stated. 

S. 149 of the C-P.C. gives a Couit discretion to 
extend the time for payment of Court fees on an 
insufficiently stamped memorandum of appeal and 
where the Lower Court rejected an appeal simply 
on the ground that the requisite court fee has not 
been paid without calling upon the appellant to 
snpply the deficiency or exercising any discretion 
ia the matter held that Us decision was unsustain 
able, {Rafiq and Lindsay, JJ.) Jai Singh Gir 
P. SlXARAM S INGH. 21 A. L. Jf. 333 ; 

I R. 4 A, 188 : 74 I, 0. 757 : 1923 A. 849 (1) 

s , ^ 149— “A ppUcatton to sue in forma 

i^up&ns> -^withdrawn — Court fee paid beyond 
limitaiion— Suit barred. 

Where the plaintiff applied for permission to 
me In forma pauperis but withdrew his applica* 
tion on the ground that in another Court: his 
application to sue in forma paupens with rea- 
ped to a previous suit had been rejected and 
paid the requisite Court fees beyond the period 
of lictitation. 


C, P. CODE (1908), S. 149. 

Held, his suit was barred and it was not a fit 
case for the Court to exercise discretion under 
S. 149. (Young, J.) Book Lal v. Dal Chand. 

1 Rang. 196 : 74 I. C. 835 : 1923 Rang. 266 

S. 149 — Deficiency of court fee — 

— Extension of time— Effect of on limitation. 

See C. P. Code, O. 7, R. 11 and S. 149. 

L. B. 4 A. 251. 

S. 149— Dtf/ay in payment of Court fee— 

Extension of time — Bona fide mistake. 

Where the omission to pay proper Court fee was 
due not to a bona fide mistake but was deliberate, 
time should not be granted under S. 149 C. P. 
Code to make up the deficiency. -{Broadway and 
; Mariineau, JJ.) Muhammad Maud Ullah Khan 
V. Mahamm^d Hamid Ullah Khan. 69 I. C. 196. 

S, 149 — Deliberate underpayment — 

Effect. 

Where there is no bona fide mistake in the 
payment of a smaller court fee and the omission 
is deliberate, a Court should not extend time to 
pay up the deficiency. {Campbell, J.) Ramh 
Lal V. Shibba. 75 I. C. 667 : 1923 lah. 309 

Ss. 149. 151 — Execution — aside 

decree — Condition of deposit— Failure m^ePosit. 

Defts. judgment-debtors failed to limply 
with their contract' and plaintiff decree 
got a decree for specific performance on conditi^ 
of deposit within a certain period. He made th? 
payment 4 days after, but, before the exoiry of the 
period allowed, he applied for correction of the 
decree by the insertion of certain directions as to 
what was to happen in the event of his making 
the deposit The Court on 20th March allowed 
the amendment, but in the same order stated 
ihat plaintiff decree holder had failed to make the 
deposit and was not-^ntitled to any extension of 
lime. Two months before this order, the plaintiff 
decree-holder had applied for execation and was 
given possession of the property, the failure to 
make deposit not having been brought- to the 
notice of the Court The judgment-debto r in 
connection with proceedings which culminated in 
the order of 20tb March, applied to be restored 
to possession and her application was granted. 
Held, in revision, where a definite time is fixed 
by the decree, the Court has no power to extend 
it ; but in any case no extension having been 
granted plaintiff decree holder was not entitled 
to any relief {Daniels, J. C.) Doui Lal v. Mt. 
JAMAGA 72 I. C. 879 : 1923 Oudh 16 

S. 149 — Extending time for' payment of 

Court fees— 'Law upon the point settled— Mis* 
apprehension — Effect Sec LiM. Act, S. 6. 

731 C 738- 

S,149 — pauper application — Dismissal — 

Power of court to grant time for payment of court 

ft*. 

When an application for leave to sue tn forma 
pauperis is dismissed, the plaint still remains and 
may be validated by payment of Court fees within 
a time to be fixed by Court, if the Court is in the 
exercise of its discretion prepared to grant time. 
{Knshnan, J.) Balaguru Naidu v. Muthxj Rat* 
NAM IYER. 18 I. W. 451 : 33 3C. t. % 18 {R- 0.) 
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C. F. COBE (1908), S. 149. 

S. 149 and 0. 7 E. ll—Plaifii tnsuffi’ 

ctenily stamped — Ttmc allowed for fayment of 
Court fee— Ex fir V of limitation — Effect of. 

Under S. 149 C. P. Code read with O 7, R 
11, C. P. Code the Court has power to allow the 
plaintiff iurther time within which to make good 
the deficiency in Court fee on the plaint and if 
the deficiency is made good within the time 
prescribed the fact the period of limitation for 
institution of the suit has expired would not affect 
Its maintainability, 15 A. 65 ; 1 Pat L. J. 420 
Ref, {Ryves, J.) Ram Dial v, Sher Singh. 

21 A. L. J. 387 : 45 A. 518 : L E. 4 A. 251 : ! 

74I^C. 3581 1923 A. 538 tl).| 

S. 149 and 0. 7, E. ll-Plaint-Dcficiency j 

of Court fee — Subsequent payment— Effect-— 
Difference between suit and appeal. See (1922) 
Dig. Col. 233. Deonath Sahai v, Radha Kant 
Prasad. 70 I. C. 878. 

S. 150 and 0. 9, E. IZ—Ex parte decxto — 

Application to set aside — Transfer of territorial 
jurisdiction — Application to be made to which 
Court. See (1922) Dig. Col. 233. Ranganatha 
Raov. Hanumantha R\o. 46 Mad. 1. 

S. 150 and 0, 39, R. 2 {Z)—lnptnciion— 

Dtsobedtence— Application for contem pt--* Traits^ 
for of venue. 

The court of M. passed an injunction order 
under O. 39, R. C, P. Code, Subsequently the 
local jurisdiction as well as the suit in which (he 
injunction was ordered, were both transferred to 
the Coart of D. Thereupon the applicant applied 
to the Court of D, for punishing the opposite party 
for Contempt for disobeying the injunction, Held 
that the Court of D. had jurisdiction to entertain 
the application for punishment for alleged con- 
tempt. 26 C. W. N, 216 diss 39 M 907 foil. 
{Krishna and Venkaisubba Rao, JJ ) Mouna 
Gurusamy Naicker V , Sheikh Mahomedhu 
Rowther. 46 Mad. 83 : 1923 Mad. 92. 

— S. 151 — Amendment of decree, 

S. l5l would enable a Court to alter a decree 
when it does not correctly express wnatthe Coutt 
actually decided or intended to decide. {Campbell^ 
L ) Asa Singh v jagjit Singh. 

73 I C. 679 : 1923 Lah. 147 (2). 

— Ss. island 152 — Amendment — Mistakes 

in plaint copied in decree — Dismissal of appeal 
under O. 41, R. 11, C P Code. 

Even though a second appeal has been dismis- 
sed under O, 41 R, 11 0, P. Code the High Court 
has power to amend the plaint and decree so as 
to rectify a mistake in the descripiion of the pro- 
perties cKXurnng in the plaint and copied in the 
decree. {Mulltek and Buckntll^ JJ.) Kartar Rai 
lf. Taley Chowdhvry. 1923 Pat. 46 : 

1923 F. 21$ (1). 

151 — Amount under O. 21, R. 89, 
^>©sk after 30 days — All parties willing to have 
late «et aside—Power of court See C. p. Code, 
O. 21, R. 89. 9 0. fc A. L. S. 983. 

* S. 151-“AppIicability — Application for 

reitoration dismissed for detolt— Restoration. 
C. P* Code 0. 9# R. 9. 1923 Bom. 386* 


C, F. CODE (1908), 8. 151. 

— — Ss. 151 and Clerical error —Decree 

—Duty of Court to lectify 
The Court wdiich decided an appeal wrote a 
judgment allowing it but in the decretal portion 
concluded by remarking that the appeal failed 
and was dismissed. Held that it was incumbent 
upon the coun to rectify the mistake at any time 
that it was brought to its notice, 7 A 875 R. 
{Dalal^ A. J C ) Mt, Mahesh4 v. Rames iar. 

71 I. 0. 563 : 10 0 I J 24 : 1923 Oadh 173. 

i S. 151— Consent decree— Setting aside— 

Factum of consent disputed— Fraud — Power cf 
court. See Decree- Setting aside. 1923 Fat. 197 

S. Ibl— Co ns oh da Hon— Power to deal 

with two appeals together. 

Ill spite of the absence from the Code of Civil 
Procedure of any provision enabling tw’O cross 
appeals from the same deciee to be consolidated 
the appellate Court has inherent jurisdiction in 
such a case in disposing of the two appeals so to 
mould us decree as to merge the result of 
the two appeals into one decree representing 
the final adjustment of the rights of the 
parties in all the points raised {Mears, C. J. 
Banerjif Piggott, Walsh and Ryves.Jf.) Ghan- 
SHAM Singh v. Bhola Singh. 

21 A. L. J 465 : E. 4 A 265 : 
45 A. 506 : 74 I, C, 411 : 1923 A. 490 (F.B.) 

^S, ISl—Consolidation of suits— Consent 

of parties. See (1922) Dig. Col 234 Qazi Syed 
Mahomed Afzar v, Man ku mar Mahton. 

1 Fat. 669. 

8. 151 — Co-plamtiff transferred as 

defendant—Secunty for costs — Power to order— 
Past or future, 

Pat Ckatterjea, J :—Oi\ a co-plaintiff being 
transferred as defendant, he can call on the other 
plaintiff to give security for costs. The matter 
being one of amendment only, costs up to date of 
order can be ordered but not future costs. 

Per Cumtng,^ J Where as m Ct 25, R. 1 and 
O, 41, H. 10 the C. P. Code has provided for aecu* 
rity for costs under specific circumstances, an 
inherent power oi court should not be invoked in 
cases not falling under either of these There is 
no power to order security for costs in other 
cases. {Chatterjea and Cuming, JJ.) Bhaira- 
BENDRA NaRAIN DEB V. UDAI NARAIN DEB, 

50 Cal. 853. 

Ss. 161 and 152 — Decree— Amendment — 

Lapse of time. 

Where the parties allowed a decree to be en- 
forced for 6 years before attempting to amend it, 
it should not bd amended, specially when ihere is 
no clerical or arithmetical mistake, {Pridcaux^ A. 
J. C.) Raje Udajiram V . Rajlshwar. 

1923 Nag. 109. 

S, 161— Decree not signed — Power to 

make alterations to make decree consistent. See 
C. P. Code, O, 47, R 1. 17 I*. W. 254. 

— —S* 151 and 0, 9. E, 9 — Dismissal for 

default — Power to restore. 

That there is an inherent power in the Court to 
set aside a dismissal for default has been repeat- 
edly hdd* 
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G. P. COI)Ea0O8)» S. 15X. 

The power may be exercised whei e the ciaitn 
is a subs tan h‘a! claim and wou’d be barred bv 
limitation, if the suit was not restored, (RosSt J.) 
Ram Nar.ajn v Ramdkak Stkgh 

4 Pat. L. T. 647 : 72 I. C. 668. 

S. 151 — Execuiwnl afflicaiion — Dismis- 
sal for default — Restoration. 

Under S. 151 C. P. Code a court has inherent 
power to restore an application for execution 
which has been dismissed for default, if the 
applicant satisfies the court that such order is ne- 
cessary In the ends of justice. Such an order is 
not appealable. 

Even \iewed as an application f'^r review of ^ 
the order of dismissal for default, notice is not 
necessary for the opposite party. {Scott Smith, J.) 
Abdul Karim p. Chaudhri Ram Singh. 

69 I. C. 606. 

S. 161 — Exercise of powers under — 

Discretion — Order not revisable. See C. P. Code 
Ss. 141 AND 151. 1925 lah. 506 (2). 

S. 161 — Inherent fowcf— Dismissal of 

execution application for default — Restoration. 

The executing court has inherent power to res- 
tore to file an applicaUon for execution dismissed 
for default and thereupon the attachment revive®. 
35 A. 331 ; 45 B 648 Ref. {Hallifav, A. J. C. 
Shankbr R.ao V. Manik Bao 1923 Nag. 18. 

S, 421 — Inherent powers — Dismissal of 

suit for non-pavment of Court fee — No power to 
restore — Remedy by wav of review. See C. P 
Code O. 7, R. 11. 4 Pat L. T, 261 

S. 151 ■— Inherent power — Power to 

apply analogous provisions of law. See (1921) 
Dig. Col, 213. Muthia Chetti.ar v Lodd Govind 
Doss, 69 1. C. 337, 

S. 151 — Inherent power ^ Reconstruction 

of lost records — Procedure. 

Where owi#g to .accident or other cause the 
records of a Court of justice have been destroyed 
or lost, the Court has an inherent power to recon- 
struct its records, An appellate Court has the 
same power to reconstruct the records of the 
Court from which an appeal lies to it. In recon- 
structing the record the court may have to go very 
near to rehearing but the Court wdl alwa\s apply 
its mind to ascertain not what the rights of the 
parties were, but what the dest toyed record of 
the suit was and on that record, when reconstruc- 
ted, it will have to act on the ordinary princioles 
on which it would have acted if the oriiiinal 
record had been before it. Affidavits counter, 
affidavits the hearing of witnesses and the 
admission of copies are ail methods by which the 
Court may reconstruct the record and an 
appellate Court may also send the case back to 
lower Court for a finding as to the state oi 
record. The best evidence of what took place in 
the Trial Court would be found in the judgment ot 
that Court if it is avatUble, 7 W. R: 18 Ref 
(ScliarA&tf* C. Oldjfitld and Ramesamt //,) 
Marakkargtti v, Vbbrankutty, 

32 K. L, f . (H e.) 382 : 18 L. W. 21 : 

1923 M, W, K, 471 : 46 Mad. 679 1 73 I. C. 1050 : 

1923 Mad, 647 ; 44 K* 1. 673 (P. BJ 


0. P. CODE (1908), S. 151. 

S. 151 — Inherent power — Security for 

mesne profits in ejectment suit — Prower to order 
^Revision. 

Suits for possession of landed property usually 
include a prayer foi mesne profits Although the 
plaintiff has often a reasonable fear that if be gets 
i a decree be will tail to realise the mesne profits 
{because the money would be spent up by the 
party in possession who may not possess any other 
property), yet the Code has made no express pro- 
vision for an order requiring the defendant to 
furnish security for mesne profits in a suit for 
ejectment. Where the Court makes an order to 
that effect it constitutes a material irregularity 
sufficient to justify action under S 113 of the 
Code of Civil Procedure. {Dalai and Simpson, 
A. J. C.) Bhagwan Bakhsh Singh v. Surendra 
Bikram Singh- 10 O. L J, 209 : 

1924 Oudh 11. 

— -S 151 — Injunction restraining sale--* 
Sale ignoring mpincUon. 

Pending a paitition suit, the District Munsiff 
issued an injunction restraining an auction sale 
being he’d, and soon after refused an application 
of the judgment-debtor to postpone the sale He 
then confirmed the «ale ignoring the injunction 
order. On appeal the sale was act as^de as illegal. 

though a legal act done in breach of an 
injunction is not thereby invalidated, the sale in 
such circumstances would be an abuse of process 
of court and should be set a®ide under the inherent 
nowers of the Court. {OldHeld and Davadoss, 
JJ ) Repaka Mamillayya » Addepalli 
VENKAT4RATNAM. 1923 M. W N 672 : 

45 M I. J 812. 

— *8 161 — Order directing coats cf commis- 
sion being realised — If one in execution under 
S, 47 Appeal. See C. P, Code S. 47. 

74 1. C 186 

— — S 151 — Power to alter order of pre- 

decessor in o'ffice. 

A part from the power to correct clerical or 
arithmetical errors, or to review a judgment* a 
court has no inherent power to alter an order 
nas«ed in Court. {Das and Foster, JJ.) Bisheh- 
WAR Pratap Narain Sahi V . Asarfi’Stngh. 

74 J. C. 110. 

S. 151 — Power of appellate court to add 

parties— Circumscribed by O. 41. R. 20. See 
C. P. Code O, 41 R. ?0* 1923 Uh. 490. 

S 151— Poti^rs of Court — Enforcement of 

orders— Variation as to details. 

Every Court has power to enforce its own 
orders made bv consent of parties, when by the 
acc’dent of circumstances the carrying out of «uch 
detail according to the agreement can no longer 
be achieved. If a specific Commission is named 
to do an act. and he refuses to act. the Court can 
appoint another though the parties do not agree 
to it, {Waisk and Ryves, JJ.) Parsottam Doss 
V* Shiam Lal 1923 All. 469 (2). 

S. 151 — Principle if applies to Agra 

Tenancy Act, 

Though there is nothing in the Agra Tenancy 
Act corresponding to S. 151 C, P, Ci, its principles 
can be applied to cases thereunder. (Premanih 
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C. P. CODE (1908), S. 151. 

S.' ii. and Burn, J. J/,) Pt. Ram Rao Krishna 
JATAH V. Udit KaI. L. E. 4 Au. 411 (Eev.i, 

S. 151— Recalling an order passed by the 

predecessor under — vVheiher beyond jurisdiction 
and invalid, Set (1922) Dig. Col 236. Hiro 
Singh v, Kazi Syed AnMAD Hussain. 

69 I. C. 742. 

— S. 151 — Refund of court fee — Inherent 

power. 

The appellants in an appeal applied for the 
gram of a certihcate lor renewaP or refund of the 
value of stamps worth Rs. l,627*S-0 used on a 
memorandum ot appeal whidn was retmned to 
the appeilanib by the order of tue High Couit 
deted 22ua November 1922» because the memoran- 
dum ot appeal was not properly stamped. 

All application was made to the Collector ot 
Patna tor renewal or refuud ot the stamps used 
on the memoratidum of appeal, but he leiuscd tue 
application by nis order ot tne bin of Decembei 
1922. 

The appellant then moved the Commissioner, 
who by tiis order of the litn January 1923 direct 
ed the pctuioners to obtain a necessary certificate 
for renewal irom the Taxing Otiicer of the High 
Conn. Beid that even m the absence ot any 
rule the H»gh Comt has innerent power under 
S. 15i of the Code of Civil Procedme to grant the 
certificate asked for. {Jwala Prasad and Adami, 
jj 4 Bhuaseshwari Prasad v. Kishen Dayal 
Hhagat. 4 Pat. L. T. 504 : 72 X. C. 40o (1) : 

1923 P. 600. 

— S. 151 — Remand order under —It ap- 
pealable— Plaint directed to be amended and case 
re heard— Order not under 0. 41, R. 23. see C. P. 
Code O. 41, K. 23 and S. 151. 73 1, 0. 915. 

S. 151— Revival of suit— Suit dismissed 

for want of letters of administration — Subsequent 
production. See (1922, UiG, Col. 237. Khushal 
S iNGJi V. Oman Singji. 70 I, C. 910. 

S. 151— Scope of— St;e (1922) Dig Col. 

238 Chowdhuri Chintamoni Mahapatra 1*. 
Srimati Monmohini Debl 69 i. C. 200. 

$, 161— Scope of. See (1922) Dig Col. 

238. Ganapathi Mudaliar V. Krishnamachaki 

70 i. 0. 743. 

— — S. 151 — Scope ot— Inherent power ot 
Court. See (1^22) Dig. Col. 238. Firm <. F Kahna 
Mal Banarsi Dass V. Firm of Khlua Mal 
Nathu mal, 69 I. C. 713. 

-S. 161 — Scope of’^Not to be used to 
evade law. 

S. ISl C. P, C. is intended for ex’ceptional 
cases for which there is no remedy exceut the use 
01 tne Court’s inherent powers. It is not miend- 
ed to enable courts to evade or ignore the pro- 
visions ot law waich govern procedure. 

Where after passing a decree, a court suo motu 
sel aside its own deciee on the ground it had 
dis-ovcred some documentary evidence on the 
record, the procedure is illegal. [Daniels, i.) 
Mahadeo V. KAlloo. 21 A. t. J. 447 : 

T. E. 4 A. 365 : 73 X. €. 494: 19;d3 A. 003 (1) 


C. P. CODE (1908), S. 152. 

S, 151— Stay of execution on ground of 

traud— No suit pending— Powei of executing 
Courr. See C. P. Code O. 21, K. 29 and S. 151. 

1823 Lah. 514. 

S. 161 Stay of buit — Inherent power-^ 

Vexatious and oppressive Suit — Natural forum 
avoided by plaintiff -’Evidence accessible outside 
Jurisdiction, 

^ Appeals to the inherent jurisdiction of the 
Court have to be regaroed with great caution. 
But II alter exercising such caution, the court is 
clearly ot opinion that the Jurisdiction ought to 
Decxercisei it should not be intimidated irom 
so do.ng, because no case on dil tours is forth- 
coming nom the reported decisions ol the High 
Courts. The Court will interiere to present 
vexutious proceedings wh’cn would have the 
eiiect ot preventing ttie due administration of 
justice. Tne Comt will stay an iction biought 
wiinm the Jurisdiction, in respect of a cause of 
action arising out ot the junsoiction, it satished 
that no injustice will be done thereby to the 
plaiiiiitt, and that tne deteudant would be sub- 
ject to such injustice in dcvenaing tne action as 
would amount to vexation and oppression, to 
which he would not be subjected if an action 
were brought in another and accessible Court 
wuere the cause ot action arose. Where the 
dealings between the parties were at i-iangoon 
and Where the evidence was wholly procurable 
there and the trouble and expense involved m 
bringiiig ail the evidence to Bombay were great 
and wnere the object ot the plauititt m bringing 
me suit in Bombay was probably to harrass and 
annoy the deteiidant and coerce him into a 
compromise. Held that the Hign Court was justi- 
hed 111 staying the action it tne plamtilf did not 
withdraw the action within a time prescribed. 
[Marten^ /.) Jethabhai Versey & Co v. Amar- 
chand Madhavji & CO, ‘ 25 Bom. I. E. 713. 

— — — S Amendment of decree — Discrc* 

tictt — Principles guiding’- Intervention of rights 
oj third parties adton in good faith — Effect — 
Salem execution of decree ’-suosequent appltca* 
tion for its amendment — parties — Purchaser of 
necessary party. 

The exercise ot the power of amendment under 
S. 152, C, P.C. IS discretionary, and an application 
tor amendment ot a decree should be rejected as 
too late It the rights ot third partKS acting m 
good taitn have intervened, A purchaser at a 
sale held in execution oi a decree which is subse- 
quently sought to be amended is a necessary 
party to the application tor its amendment on the 
general principle that persons, whom it is desired 
to bind by proceedings can and must be impleaded 
in them and the order allowing the amendment is 
not binding on him, it they are not so impleaded. 
[Oldfield and Hamesam, JJ.) Narayana AYYaR 
V. Biyari Bivi, 69 I C. 9t7; 

32 M. B. T. (H. C.| 98 : 19a3 Mad. 57. 

S, 1^2— Amendment of deotee^Mistake 

in plaint 

Where an error has crept into the record ot a 
case owing to the mis-dcscription of the suit 
property lutlie plaint it is incumbeut on the Court 
to correct the error on an application and under 
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0. P. CODE (1908), S. 183. 

S 153 C, P C {Ptiiott and WaUk. JJ.) SURJAS , 

;i.S. 152— passed agcunst Ugai ftf- 

pnscntaUve ptnonally-Apphcauon lo amend 
decree at a late stage cniertainable. 

To pass a decree agai-ist the legU ^ 

tive of the deceased deiendaot so as to him 

personally liable is not * p , j* Hrawn 

direct. When toe atteiiiion o£ the <-ourl is dra 
to the error, even although it might be at ara^^^^^ 

late stage of tiie proceedings there 

why on that account tne mistake should ^ 

remedied. {Madeoi, C. /. and Onmp, J ) a 

g 152 — Misianct error or omtssjon^ 
calculation of amount due-OverlooHng of order 
oj court. , 

I nr^lculatms the amount due on redempaon, 

thfototeTlIoked an order of court di.ecting 

he calculation up to date ot Payment. it 

was a mere error or mistake under S. C.F.C. 
and could be corrected at any time. {Mears, C. J. 

BiSHt;N Narain V.MX.B.BI 

Ramji. 

a 152— Oimsswrt of one oj the mortgage 

properties in plaint and deci ee—Power to conect. 
By a mere oversight the plaint and the decree 
in a mortgage suit omuted one of the items in 
a mo“sage document, though there was no dis- 
pSfbftween the parties as to what was included 
Hrld the error can be corrected under S. 15..-* Cr. 
pfcode." To-wr/i, J.) Mauhg chit HhAisO 

V. N. A. R. M. CHETTY. 7^ 


-S. 152— Scojje ofe 


Though an appeal can lie against an amended 
decree in tne same way as against any other 
decree, there can be no appeal against an order 
amending a decree. Tne Court has power to 
amend clerical errors which had crept mto a 
decree bv following similar errors in tiie plamt, 
without causing tne pleadings 
first appeared lo be amended. {Campbell, J.) As A 
SINGH It. JAGJIT SISGH ^ ^ 

-S. 153 and 0. 1 B- 10— Duflii man-Ap- 


pealagainst-Addition of legal representative), 
— Procedure, 

The respondent whose n ime wa? entered m the 

cause tiileofau appeal died Before its PJ«s®^' 

tiooandan apphca>ion was made to substitute 
thV names ot bis legal representatives i n 
plLe. Held that the application could ro te 
listened. The piopec coarse ‘o' 
was to file another appeal against tne legal repre 
i^eniatives and lo have the delay excused (Oid- 
field and Vrnkata Subba Rao, JJA Govind. 
ifiviRii PuRoHiTA V. Gauh-anga Saw. 

KAVIRAJ ^ 54 . 1923 M. W. N. 408 : 

1934 Mad. 56 : 45 M. t. J. 331. 
-S. 153 and 0. 6. B. Vl~Ptaint~Amend- 


0, P. CODE (1908), 0, 1, B. 1. 

S. 153 C. P. Code allows the Court to give 
leave for amendment at any time m any proceed- 
ing in a suit, and Order VI, Rule 17, says that 
the Court may allow such amendments at any 
stage of the proceedings. Pnma facie this hmits 
the Court to allowing amendments in pleadings 
during the actual pendency of the suit and not 
After tbe decree has been actually drawn up and 

But when a decree has actually been passed, 
if it is final, the original Court is, generally 
speaking, functus officis and the occasion for an 
amendment of pleadings cannot really arise, 
[Paxcett, J.) Kishes Prasad and Co. Ltd 
FVLLUMAL tiiRALAL. 25 Bom. L. R. 888» 

0 1 B. X^Co-cxecidors—Suit\hy some or 

them on beiiatj of ike estate 

othets-^Obiection by defendantSecond appeal-- 
Addition of other parties if allowed. 

Where se\eral executors have been appoiutea 
under a will and have entered on their duties as 

such, It IS not open to some of them to sue J^e- 
halt of the estate without impleading the otners. 

If a defendant IS sued by one only of two per- 
sons who have a cause of action against him, ne 
has a right to have the action dismissed unless 
the other is joined. 6 Cal. 815 referred to. 

Where in spite of the objection of the defen- 
dant in bis written statement that 
constituted was bad for non-joinder ot the other 
executors, the plaintiffs proceeded 
without taking steps to add the other 
either in the trial Court or on appeal ^be High 
Court would not. on second appeal allow tne 
addition ot the necessary parties. {Schwabe,^ Jj 
and Wallace, /.) Mohanavelu Mudaliar v. 
Annamalai Mudaliar. . 

17 I. W. 241 ; 72 I. C. 63 : 1923 mad. 837 . 

44M. T, J. 249. 

- 1, IStit. land 3 — -Different causes Of 

action-Jotnder of-All defendants 7iot interested 
in relief— Effect of. r 

The effect of the change of language of O. i, Rr. 

I and 3 ot the new C. P. Code is to permit diffe^ 
ent causes of action to be joined even in ^espect 
ot several pi untiffs or defendants piovided they 
satisfy the conditions of O. h R- ^ ov O. ^ ^ 

as .the case may be {Ramesam, /.) Allu Rama- 
LINGIER V. SUBRAMANU PILLAI. ^ 

33 M. E. T. (H. C.) 46 : 17 E. W.^25 : C.^403-. 

0 1, B. I— Joinder of Causes of aition — 

Suit for rent—Smg^e suit against different per- 
sons in respect of different holdings. 

One suit cannot be maintained for the Recovery 
of rent in respect of different and distinct liabih 
ties with regard to separate 
J.) MAHIPAT NaRAIN SikGH V, 

0 , 1 ^ Br. 1, Z— Joinder of pat ties— Plain- 

lit fs — Causes of action. , 

The claim of the 


mmt—Pmeer of Court after decree ts made 


uDon an agreement alleged to have 
entered into^ by and between the 
Sos. 3 and 2<i and bimselt for 
land and coHiery. The daim of 
No. 2 was based upon the purchase cd Sfet^mber 
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0. T. CODE (1908), 0* 1. B. 1. 

1919 from the defendants Nos. 10 to 20. The 
plaint'ff No. 1 had ab?olu'eIy nothing to do wnh 
the claim of the plaintiff No 2 so far as^the 
possession and partition of the plaintiff No* 2’s 
share was concerned Similarly the plaintiff No. 
2 has no concern with the relief claimed by the 
plaint ff No. 1. If the two plaintiffs had brnugh 
the suits separately there would not be *»n\ 
question of law or fact which would be common 
to the suits. The rights to the reliefs claimed bv 
the two plaintiffs did not arise nut nf the 
act or transaction, or series of acts or transac- 
tions. Held ihit the joinder ot the two plaintiffs 
and the causes of action alleged by ihem was not 
authorised by any law or principle {MuUtck 
and Kulwant Sahav, JJ>) Ram J as Agarwalla v. 
Linton Molesworth and Co Ltd. 

73 I. C. 71 : 1923 P. 411. 

O. 1, Hr. 1 and 2— joinder of plaintiff’s 

—■Alternative relef-Suit by tw^o sets of pl fs. 
See (1922/ Dig. Col. 2t0, Velappa Nadar v, 
Chidambara Nadar. 70 I C. 684. 

0. 1. B. 1 — Jotni appeal bv plaintiff 'ind 

defendant No, 2 against defendant No, 1. main 
tainahle. 

The trial Court dismissed the suit as against 
defendant No I but decreed the claim in full as 
against th e-former defendant No. 2 on the ground 
that he had admitted the receipt ot the co. sidera- 
tion and had not contested the plaintiff’s claim. 
The plaintifl and the defendant No. 2 preferred a 
joint appeal against this decree. Held * that the 
rule contained in O h R* 1 applies ti appeals also 
and the joint appeal is mai* tiinahle, {Campbell, 
and Mottsagar, JJ,) BulaQI Mal v, Abdul 
Rahim. ^^33 Lah. 638. 

0. 1» B. Joinder of claims-Suit for 

accounts and for negligence. 

The plaintiffs brought a suit agains* the defend- 
ant No. 1 who was their cashier and defendant 
No 3 who was the Sadar Naib. it was alleged that 
money was due by Defendat't No. 1 on account 
being taken against him that the Sadar Naib was 
responsible for any loss which the plauit’ffs 
might have sustained through the action or omis- 
sion of their cashier which loss had been 
occasioned by his negligence, hts dutv bemg. 
amongst others to supervise the work and to sign 
the accounts of the Treasurer. Held, that the 
suit was had for mis-iomder of parties and causes 
of actio®. {Woo dr of fe and Ghose JJ.) Chandra 
Kumar Basu v. Sashimukhi 1 ebi. 71 L C. 324 

0. R. 3— Joinder of parties as defen- 
dants— Scope of the rule— Cause of act on 
against some of the defts. arising out of the 
jurisdiction — Effect of. See (1922) Dig. Col* 
240, Bengal AND North Western Railway 
Co, Ltd. v, Sadaram Bhairandon. 

70 I 0. 229. 

0. L Br. 3& joinder pf parties 

and causes of acUon^Suii for possession 
ferenl persons in possession of different plots* 

It is open to a plaintiff suing for recovery of 
possession of a single plot of land to join as 
defendants three different persons who claim to 
be in possession of three different portions of the 

Y. D~17 


C. P. CODE (1908), 0. 1, B. 8. 

propel tv. Whit the plamtiff is entitled to claim 
IS the recovery of possess! n of his land as a 
whole and not m fragment- and it is a matter of 
indifference to him upon u hat grounds the diffe 
rent defer.dams in possess! >n rnav seek t * j istify 
t .e wroiefui dis 'OHi>c-sion of h s property. 29 C 
871 t hi {Batten. J, C ) Laxmi Nakwan’ t\ HaM 
Ratan, 19 n, 1 E. 178. 

0. li Er. 3 and 5 — Occupancy holdings 

Rival claimants — Landlord if necessary party 
The landlord is not a neces-ary party to a suit 
b'^tvvsen rival claimants to anoccuoancy noldmg, 
ne of whom is tne mortgagor and the other is a 
success r to the m irfgagee w'lo tmk a usufructu- 
ary m mtgage, who (the nv U chumant} somehow 
got his name entered in the village papers as oc- 
cupancv-holder, to w^ich proceeding the mort.4a- 
gor was not a psrty, {Kanhatya Lai, J,) Mt, DuRGA 
Devi v. Girwar Singh. 70 L G 9o8 : 

1923 A. 11 i2h 

0. 1, Br. 8 and 10 -Rt pi esentaiive suit — 

Addition of plaintiffs after decree. 

In a suit by three persons under S. 14 cf the 
R*^*hgi >us Endowment Act, a decree tor damages 
was na‘'3ed in favour of the nlamtiffs. The plain 
tiffs neglected to execute the decree w hereupon 
the Court add d the trustees of the temple as 
pi lintirfs to enable them to execute the decree 
Held that as the su’t was brought by die pi intiifs 
in a representative caoacity it was competent to 
the Court under O, 1, R« 3, C. P. Code to add 
parties even after the passing of a decree. 2i tM. 
L. J. 192, 33 M. 4S3 • 20 M. L. J. 546 / 28 .Mad. 319 
followed {Spencer and Venkafasubba Rao, JJ.) 
SwaMINATHA MUDALIARt?. KUMARASWAMI ChET- 
TIAR. 17 D. W. 422 ; ‘1923 H W H 239 : 

72 I C 284 : 32 M I T (H. C ) 212 : 

44 M. D. Jf. 282 . 1923 Mad. 472 (2), 

0, R. 8 — Contract--^ Fluctuating body-^ 

Promise to pay money -Enforceability -^ouit to 
enforce payment 

A person can make himself liable to a commu 
oity (like the Vysia community ot a paiticular 
place) by agreeing to pay a certain sum ot money 
to it ; and a suit t<i recover the Sain may be 
brought by a member of that community with 
I leave of Court obtained under O. 1, ff# 8, C. P. C. 

! Quaere whether a promissory n Me or negotiable 
instrument can be executed in the name of a 
community. 

Where the members of a c ramun'ty, who had 
rendered some S-elp to the defendant, stipulated 
for pavment by him of a certain sum of money to 
(he community as a whole, a d he proudsedto do 
so. held that the promise was for co sid rati m 
and was enforceable. {Knshnan,J.. Budavaram 
NaRaSIMHGLU CHETTV V. NOOTA IBBUNDKUM 
Nagaram VarU. 44 M. L. 3. 240 : 

72 I. 0. 05 : (1923) M. W. N, 237 : 

1923 Mad. 434. 

0. 1, B. Re present alive Suit — L*^ave 

af Court after institution of sv%t — Legality of. 

The permission under O, I, R. 8. C, ff. C. may 
be given even after (he filing of the suit. This m 
a matter analogous to the addition o powers and 
amendment of pleadings. Noi ce under O. 1, R. 8, 
C. P* C. is required to be given and the provisions 
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c.^. 0. 1, E. s. j 

of the Rule are mandatory. {Mtilla, L\ Narimai^ 
Municipal Corporation of Bombay 
47 Bom 800 So Bom. L,E. 689 ^ 19S3 Bom 305 

— Of 1, E. %—Represeniahve Suit — Maho- 
tnedaii Law— ‘Waqf— Right of benefloiafies to sue 
— Remedies open to wot shippers* 

A beneiiuary of a trust in i aspect of a Muham- 
XO^dmwaqf interested m the maintenance of a 
mosque or other charitable in«Mtution may. with- 
out hav tig recourse to the provjsions oi Rule 8. 
Order 1, Civil Procedure Code and without suing 
in a repre^ei tauve capcity on behah of the other 
beneficiat’es, sue for reco\ery ot possession of ; 
property wrongmlly alienated by the tnis^ee and | 
for the incidental declaration that the subject of! 
tbrnst cannot be alienated. 

The trust property \es*« in God and the r’ght of 
a MuhanimdaQ who is entitled to use a mosque to 
bring a su^t for the rcCovety of prooerty belonging 
to It IS comparable to a right of suit in respect of 
a private road which many persons have a r^ght 
to use. Every Musalman who derives any benefit 
from such a waqf is entitled to maintam an aciion 
'4gainst the muiwalli to establish his right there- 
to or against a trespasser to recover any portion 
of the waqf property wh’ch has been in'sappro- 
priated, wi.hout joining any other person who 
may participate wi h him in the benefit. It is cleai 
that if the mutwtdh himself is the otfendcr or if 
he is unwilling to act, the beneficiary must have 
the power lo recover the propeity. iMulltck and 
Ross, JJU Maulavi Mahomed Fahimul IIuq v* 
Jag.at Ballav Ghosh. 2 Pat. 391 . 

4 Pat. L. X. 675 : 74 I. C. 403 : 1923 P. 475. 

— ^0. 1, R. 8 — Representative sui‘ — Mem- 
bers of a community— Suit for declaration that 
property is waqf property. See Dig. Col. 

242 Sadiq Husain v. Khan Bahadur Hakim 
Mirza Nazir Husain Khan, 28 0 C. 82 

— 0 1, R. 8— Suit for declaration of public 

fight of way — Nature of special damage (19^2) 
Dig. Col 241. Harish Chunder Saha t?. Pran 
Nath Chakrabarthi 69 1. C. 910. 

, — Q I $. 10— Suit for partition 

by m'nor sons against their father — Decree 
holders impleaded defts,— Seting aside decree — 
Misjoindei — Appeal. See (1922) Dig Col. 241. 
Shanmugha Nadan V * arunachallam. 

69 I. C. 961 

— — ~0. 1 E. 8— Suit for possession of proper- 
ties belonging to a vdlage temple— Suit by 
worshippers — Sanction of court — Necessity for. 
Sse Religious Endowment, 44 M. L. J. 116. 

——0 1, Er. 9 and 10 —Addition of parties — | 
Necessary and proper pai ties— Distinction bet I 
ween— Limitation. See Dig. Col. 242. Sxtal 

PRASAD Ray V. Asho Singh. 2 Pat. 175 : 

4 Pat I. T. 698 : 69 I. C. 677 

B. 0 —Land recorded as Gairmazrua 
Am— Suit for decUratiim of title to~Ge»eral 
public, whether necessary parties. See ( 1922] Dig 
Col. 243. Tsiloke Prasad Singh v* Umanand 
LaL. 72 I. C. 634 

.0. 1, E. Effect— Form 

ffdecfp^* 


0. P. COBB (1908), 0. I, E, 10. 

If two parties contract with a third oartv, a 
suit hv one of them making the other co-defen* 
dant, .ought not to be dismissed, merely because 
t^e p1a*ntiff has not proved that the defendant 
bad refused to join as a co-nlaimiff i^ooketfee 
and Rankiiu JJ)* Kamini Mohak Basu v* 
Nibaran ChundRa Mitra. 1933 Cal. 506. 

— 0. 1. E. 10— Addition of parties Preli- 

nimarv decree passed tn the case — Transfetee 
before suit— Addition of. 

O. T. R 10 of the u‘nde of Civil procedure gives 
wide powers to the Court at anv stage of the pro- 
ceedings to direct th^t the name of any person 
w ho oiieht to have been joined, nr who«e presence 
before the Court mav be matenallv neces'^arv in 
order to enable the Court to effecHvelv and com- 
pletelv adjudicate u^on the questions in issue, 
mav be added. But that power can ordinarily 
be exercisf^d orlv in proceedings not concluded 
by a decree, unle'-s the person to be added is a 
subsequent ♦ran^feree. 

In a sni*- on a mo’'t<isge after the nreUminary 
decree had been passed, a person who is aileged 
to be irtterested cannot be impleaded at snch a 
late sta^e Scone of O. 1, R 10 considered 
The law gives a wide dtFcretion to add as a. 
party to a proceeding a person interested in it, 
50 as to afifect his prospective rights but not with 
retrorpecti' e effect. (Kanhatva Lat, J C ) Peni 
Madho V Yu«pf HrsAiv Khan. 26 0 C 317 : 
72 I. C. 1031 : 10 0 L. J 232 : 9 0. & A. I. E. 826. 

0. 1, B. 10— Dead. d>^fendant— Bom fide 

mt^fahe— Amend ^nent not allowed* 

In a suit brought against a deceased defendant 
the Court has no inrisdicti'»n to allow the plaint to 
be amended by snhstituti’^gthe names of the re- 
presentatives of the deceased even when the suit 
was instituted hona fide and in ignorance of the 
death of the defendant, [Shadt Lat, C J and 
Lumsden* J ) Mx. Boondu v* Mott Ch^nd. 

1923 Lab. 652 (IN 

-0. 1. E. 10— Dead man— Appeal against 

— Application to add h*s legal representatives as 
parties— procedure. See C, P. Code S. 153 and 
O. 1, R. 10, 18 L, W. 64. 

0. 1, E. 10 fl) — Scape of— Institution of 

suit by person not entitled to continuance by 
proper persons* 

A suit might he continued even where the ori- 
ginal plaintiff had no right to sue, provided that 
the defective instfiution was due ‘o a bona fide 
mistake. 30 M. 419 : 43 M. 707 Rel iSpencer 
and Venkata subba Raa JJ } PERINCHERI T. P. 
Rarappan Kidavu p, Unnxchennan 

69 I. C 413 : 1928 Mad. 180 (1). 

0. 1. E‘ 10, CL (21 — Person whose pre- 
sence is necessary effectually and com pletelv to 
adjudicate uhon and settle all questions involved 
in the suit— Party on record— Person who would 
he represented by — Addition of— Power of court-** 
Hindu Law — Widow — Suit by adopted son or 
hi s heir— Question in suit as to valtdiiv of 
adoption — Nearest reversionary heir — Addition 
of -Propriety* 

A person who would be represented by a 
par^ qn the record and bound by the decision 
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against that party is entitled to be implead-^d 
under O. i, H. 10, CL (2), C. P. Code to protect 
his interests. 

The plaintiff, claiming to be the son of an 
adopted bon ot S, the last male owner of the 
suit property, sued for the recovery of possession 
of ihe same from 1 st defendant, the widow of 
the last male owner. Plaintitf’s ca>e was that 
his fa her had been adopted by the 1 st defendant, 
and that he (plainiiff) had been uniawiuUy exclu- 
ded from the plaint properties by the 1 st det- 
endant on account of an invalid agreement be 
tween her and ihe 2nd defendani. Certain persons, 
claiming lo be the nearest reversioneis to the 
last mde owner, applied to be made deiendanls 
in the suit and were made defendants by the 
Court below. One question, and probably the 
most important question, m the suit was whether 
the plaintilf ’s father's adoption to the last male 
owner was true and valid. 

Heldt that the presence of the nearest 
reversioners to the last male owner before the 
Court was necessary in order to enable the Court 
eflectually and completely to adjudicaie upon 
and settle ail the questions involved in the suit, 
and that the Court below was competent to make 
them defendants. [Oidfield, /•) Rajarvtnam 
Aiyar V. Halasyasundarvm Aiyar. 

44 M I 4 . J 322 : 72 I. C 156 : 17 L. W. 329 : 

1923 Mad 521 

0 . 1 , E, 20 — Addition of plamti^s after 

passing of decree — Power of court, C. P. 
Code O. 1, Rr. 3 and 10. 44 M. L- J. 282. 

.—- O. 2, E. 1. — Defendants not tn possession 

of debtor^ s property — Cause of aciton* 

Where the defendants pleaded in clear terms that 
the debtor left no property as he died in >he iiie- 
time of his father, and that the plaintiffs could 
have no cause of action against them without 
establishing that such property of the deceased 
was in their potsessmn, and the plaintiffs tailed to 
mention any such property. j held according to no 
rule of law could rlamtiH’s claim be decreed on 
the ground ihat they may be able to indicate id 
execution proceedings the property, if any, left by 
the deceased debior. This would amount 10 g ving 
them further opportunities to harass the^ defen- 
dant, (Broadway and Jafar AlttJ] Firm of; 
Bhao Mal r. Garimjee Mal. 1923 Lah. 471. 

——0. 2, B. persons tn possession 

should be jotned. 

Where the sjn-in-law was in possession under 
a sale deed by which halt the property was sold 
to him by the moiher-m law and the daughter 
along with her husband was in jo nt possession 
under a will by which the remaining half was 
bequeathed to her and the previous suit, after the 
death of the widow was brought for possession 
of the portion that had been alienated against 
4 the husband only, held the present suit agamst 
daughter is barred. Plaintiff should join all 
the persons in possession ot the property which 
he claims. (MarUneau and Harrtson^ JJ ) Maula. 
Bakhsh V* Mt. Jivi. 1923 Bah. 656. 

0. 2, B. 2 — Bar of suit 

When a suit sought to be barred under O, 2, R. 
t G| P. Code if mmt be tho'wn that there was a 
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prior suit to which plaintiff or his predecessor in 
interest was a paro’ wherein he ought to have 
claimed - be relief (Dalai, J. C.) Shaikh Muham- 
mad IBRaBIM IK Asmatullah, 

9 0. and A. B. B. 1092. 

0. 2, B. %—Bar of sud—ftrsl suit for 

possesston^Subsequent smt for mesne profits, 

A prior suit for possession does not bar a suii 
or mesne proftis due for a period subsequem lo 
the institutton oi the prior suit. The cause of 
action for such mesne profits is one which has 
<<ccrued subsequent to the suit for po-session. 

C C, Gnose, J,} Equitable Coal Company, 
Ltd. V, Bagala Suxdari Debi 71 1. C 972. 

0. 2, B 2,— Bar of suit -Mortgage-Sutt 

by mortgagee for possession on default of pay- 
ment of interest— Subsequent smt u'tder S, 12 of 
Punjab Act 11 of l<}l^--Mainiainabiliiy, 

In 1902 a mortgagee in eniorcemeiit of the 
terms of his mortgage sued for possession of the 
mortgaged property on detauit of payraetu of 
interest for the previous years. The mortgagee 
obtained a decree in 1904 but the Court re* used 
.0 go into the question of what arrears of interest 
weie due. The mortgagor subsequently applied 
to the Collector under Punjab Act 11 of 1913 
and obtained a decision that the mortgage could 
be redeemed on payment of Ra. 570. There- 
upon the mortgagee sued for a declaration that 
there was a further charge on the land lor 
Rs. 5,015 and that there could be no redemption 
w thout payment of that amount. Held that the 
mortgagee’s suit was not barred under O- 2, R* 2, 
C. P. Code by reason of the prior suit lor rosses*- 
Sion. 06 P. R. 19i2 foil- ; I Lah. 457 F. B. Kef. 
(MarUneau and Campbell ^ Khota Ram v* 
Nawaz. 6 Lah. B. J. 288 : 72 I. C. 766 j 

4 Bah. 76 : 1924 Bah 21. 

0. 2, E, 2— Bona fide mistake, 

'VI here in a previous suit the plaintiffs omitted 
to include a ceitain claim as they were under the 
mistaken impression that it had not then ariseUi 
O. 2, R 2 does not bar ihe claim in a subsequent 
suit (GnmwQod Bears, C. J, and Banerfee^ J.) 
Nihal Singh %\ Mt. Najuban. 

1923 AIL Mo. 

0. 2, E. 2— Cause of action — Different 

causes of action— 'Successive suits not barred. 
Under O. 2, R. 2, every suit must include the 
whole of the claim arising from one and ihe 
same cause of action and ii is not necessary that 
every suit shall include every claim or every 
cause of action which the plaint ff might have 
against Ihe deieudant. The test is, whether the 
cause of action in the subsequent su't is different 
from the cause of action in the earlier suit. If 
the answer be in the affirmative, the subsequent 
feua IS not barred* even though it might have 
' been open to the plaintiff to unite the cause of 
action w'th the cause 0 . action in the |51ior suit 
8 M, 520 ; 23 C. S2l followed. {Maker fee and 
Cho:zner^ JJ.) Kulada Prosad Chatterjee vt 
Khddiram Misra. 37 C. B. J. 546 : 

27 C. W. N, 678 : 70 I. 

*——0. 2, E. 2— Cause of action— Identity of 
of— Differ mk evidence* 
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C. P. daUK ti908K 0.12, E. 2, 

A person’s cnase of acHon can be defined as> 
con&i'jtmg of eve’*v f ict which would be neces- 
sarv *or rhe pia niirf to prove u traversed tu order 
to sopp >rt h s ight to ’he judgment oi the Court. 
O Je test w iich IS valuable in consider'ng wheiher 
the causes of icti >n are identical is wnether the 
evidence which would suffice to enable the plain 
tirf to obt dn a decree in both suits is the same. 
16 A. 165 , 40 B 351 referred to. {Ryves ami 
DanieU, //.} Ma.homed Umar Khan v Amtul 
Kahim Bibi 4S a. 376 : 21 A. L. J. 267 : 

L. K. 4 A. 169 : 71 I. C. 96o : 1923 A. 311 

“ — 0 2 B Cause of action — Mortgage — 
Two years term — MorlgagfC^s stnt for ifiterest — 
Subsequent suit for principal and further interest 
-—Bar, 

A mortgage for a term of two years executed in 
1901 provided lor realisation of interest alone by 
toe mjrtgagee by suit. The interest was m 
ariears af er i905. The mortgagee lastituied a 
suit in 1908 for the interest tuen due reserving 
tne ngnt to sue foi tne pnnepai and future 
interest. The suit was decreed. In 1914 he 
instituted a suit ioj ihe principal and interest still 
due. Held tnat the suit was barred under O 2, K 
2, C. P. t’ode 49 1. A 9 foil, [Lotd Buckmaster) 
Kishan Narain y. Pala Mal. 44 M. L J. 123 : 

82 M. L. T, (P. C.) 41 : 25 Bom L. E 220 : 

L. E. 4 P. G. 46 : 4 Lah. 32 27 C W N 802 . 

38 G. L. J. 126 * 18 L. W 841 : 

8 0, A A. I E. 488 : 72 I C. 187 
60 X. A. Ud. (P, C ), 

0. 2, E. 2— Causes of action — SpltUtng of 

— ‘Different cause Of action'— Ho bar, 

O. 2, R. 2, C. P. C. requites that every suit 
shall include the whole of the claim arising from 
the one and the same cause of act. on and not tnat 
every su t shall include every claim and every 
cause of action which the plaint ff may have ; 
against the defendant. Consequently if the cause | 
of act on m the subsequent suit is different fro.n 
that m the first suit the subsequenr sun is not 
barred. The whole question for investigation, 
therefore is, whether tne cause of act. on in ihe 
subsequent suit is the same as that in the first 
su-t. [Contis and Das^ JJ,) Mt. BhaojoOni ■ 
SaKHI Mahton. 1923 Pat. 234 : 

1923 P, 675. 

— -0. 2, E. 2 — Cause of action — Splitting — 
Moitgagc — Payments in inslalments — Whole 
amount payable on default of single instalment — 
Failure to pay — Suit for unpaid instalments 
only— Effect. 

Under a mdrtgage executed in 1902 the princi 
pal sum borrow ed was Rs 1,200 and the sum was 
payanie m annual instalments of 100 Rupees eaco. 
On default of payment of any one instalment the 
whole ox the balance was to be paid at once. In 
the years 1903 and 1904 the mortgagors paid 
Rs. 44 only In 1905 the plaintiffs filed a sun to 
recover the amount of the first two inst dmeiHs 
and obtained a decree. In 1917 plamtids (mort- 
gagees) bled a suit for recovery ot the remaining 
instalments with interest. Held that ihe suit was 
barred by O. 2, K. 2, C. P, Code. 20 Bom, L. R. 
773 ; 37 A, 400 ; 45 b71 foil, 39 U, 981 diss, 
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xMacleods C. /. and Crumps J ) Shrinivas v. 
^HANBAbAPA Gowda. 72 I. G 290 . 

25 Bom Ii. B. 203 : 1923 Bom. 201 i2). 

0. 2, E 2— Causes of action splitting of 

— Prior suit for redemption of portion of mort' 
gaged properly — Subsequent suit fer possession of 
remainder. 

Where in a suit for redemption of a portion of 
the mortgaged propeity the plaintiff succeeds and 
Obtains a decree he is debaried from bungiwg a 
tresh suit for recovery ot posbefasion of the re- 
maining portion ot the mortgaged property. 
[:shah, A, J C. and Crump, J.) BhaU Daji KhadE 
V* Fatlu Malu Sable. 73 I.o. 8b2: 1923 Bom. 63. 

-—0.2, E. 2 — Causes of actions putting 
up of— Suit for profits— Subsequent Suit for 
partition— Co-shard s 

So long as a tenancy -in— common continues 
it i :5 open to one tenant lo tile a suit lor partition 
irrespective of any suit or suits wbicn had been 
filed between them for a share oi the piohts 
during the continuance ot tbe tenancy in coinmon. 
The cause Oi action for tbe suit for partition 
subs bts so long as the co-tenancy continues. 
[Macleod, C. J. and Cfump, J,) Timmappa v. 
ManJAya. 25 Eom. L, E. 491 : 

73 I. C. 424 : 1923 Bom. 440. 

0 2, E. 2 — Different causes of action— 

Suit for specific performance — Dismissal — Subse- 
quent suit jor recovery of earnest money — No bar, 

Pltf's. suit for specihc peitormauce oi a con- 
tract of sale of immoveable property in his 
lavour was dismissed and he subsequently 
brought a suit for recovery of earnest money 
trom the defendant. Held that the cUim for tne 
recovery of the earnest money was based on a 
different cause of action trom the claim for 
specihc periormance and that O. 2, R. 2, C. P, 
Code was no bar to the subaequent suit. 27 M. 
380 referred to. [Lindsay^ J) Munni Babu t?. 
Koek Kamta Singh. 46 A. 378 : 21 A L. J. 265 : 

72 I. C. 66 (2) : 9 O. A A, Ii R. 429 i 

L. E. 4 A. 176 : 1923 A. 321. 

0. 2, E. 2— Distinct Causes of action— 

Contract for sate of Goods— Delivery by msoLvents 
— Effect of — Distinct contracts, 

Prima facte eacn order and delivery of goods 
IS a separate transaction and a separate caube of 
action, unless they are successsive claims arising 
under the same obligat’ou wituin the explanation 
at the end ot O 2, K. 2, C, F. Code. The question 
i'y really dependent on the contract between the 
pirties It all the goods we e delivered under a 
single contract it would be witnm the explanation 
unless there was an express stipulation ihat each 
delivery or each montiPs deliveries should be 
deemed fo be a separate contract The validity 
ot such a clause has been recognised. There are 
numerous definitions of the expression *• cause of 
aciion* and courts have held that the meaning of 
the expression as used in S- -0 C. P. C, roust be 
gathered from the previous legislation in India 
and not iroro tne definitions of tne expression 
adopted in certain English decisions. Likewise 
the meaning ot the expression as used in 6. 

R. 2. should be gathered from that rule and 
; the authorities on that rule or on the sections ot 
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the previoas Codes replaced by that Rule, audit 
should not be assumed ihat the expression has 
the same meaning in that lule as it has either m 
Engltsu decisions or in decis ons on questions 
relating to the law ot Limit-ition. {Healdand 
Lentatgm, ] J ,) K E A. K. AHMED Sahib AND 
Co. V. M K. Pakir Mahom.^d Kowtheh. 

2 Bur. L. J. 169 

0. 2, TEl 2— Distinct causes of action— 

Suit lor share — lest ot. See (1922) Dig. Col. 
247. Abdur Rashid v. Mt. Qcdrat-un-Nissa. 

to I. C. 817. 

0 2, E, 2— MsfaZwewi — Pnot smi 

for some inslaltnents—lf bars subsequent ttnie. 

An instalment bond gave the creditor option to 
enforce full payment on a single default being 
comiTUtted 01 to waive it. The ci editor first sued 
lor Some instalments which had latiea due and 
subsequently fui the balance HcUU O 2, R, 2 did 
not bar the second suit (Haliijax.A, J C.j 
KESHao Rao h. bUKLiA, 19 N. L. E. 170. 

0. 2, Bi, 2— Misjoinder of defendants — 

Effect, 

A good test to see whether two suits which 
were hied separately ought to have been filed as 
one is to see u they could have been filed as one 
without a misjoinder of defendants. {Duckworth 
and Po Han, JJ,) Standard Electric and 
Motor Works picture Palace, 

2 Bur. B. J. 318. 

0. 2, E. 2— Mortgage with possession 

and lease tn favour of mortgagor executed on the 
same day — Interest equal to rent — Prior suit for 
rent — Subsequent suit for mortgage money not 
barred. 

The deiendants executed a usufructuary mort- 
gage and a lease ot the same property on the 
same day and ni the lease it was stated that the 
defendants took the mortgaged property iromthe 
plamtiifs on a rent oi Rs, 187-8-0 per mensem 
for six months. Plaintitf first sued for rent aud 
then for mortgage money and L was contended 
that the second suu was barred by O. 2, R. 2. 

Held^ that although the mortgage-deed and the 
lease were executed on the same day aud rent was 
equal to the amount of interest yet in view of the 
iacts that tlie mortgage-deed contained no re- 
ference to the lease and that the mortgagees 
were not restricted in their choice of tenants the 
mortgage and the lease were two distinct transac 
tidns and the uistnuixon ot the iormer suit, whicn 
was baaed on the lease, is theretore no bar to the 
subsequent mortgage suit. 5 Dah. 1 Foil 
(Marttneau and Campbell, //•) Ralia Ram v, 
Amir ChaND. 4 Lah. 62 : 6 Bah. L. J. 259 i 

74 I. C. 122 ; 1923 Lah 203. 

0. R. 2— Two mortgages— Suit on 

later one -li bars subsequent suit ou former one, 
P. Code, O 34, K. 1. 69 I. C. 897. 

- — i 0. 2, E. ‘Occupancy rights in a num- 

her of plots ^Sni$ by Zemindar regarding some 
only-^Effect, 

Where a tenant claimed occupancy rights in a 
number of plots and subsequently the zemindar 
after faling suit regarding Some only of the plots 
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Compromised with ihe tenant and granted him 
occupancy rights in the same, he is thereafter 
precluded irom making a similar claim regarding 
the other plots. {Premantlet S, M ] Jutwar 
Singh v, Kirat Singh. 

L. E. 4 A. 368 (Eev). 

0. 2, E. 2— Prior suit for possession — 

Subsequent suit for redemption. 

Where mortgagors have obtained a decree for 
redemption and nave tailed to execute it, another 
:)Uit to redeem will he tor the same reason that 
the cause nf action is not the same. 

Jn 1904 the plamtifts sued for possession ig- 
noring a n-ortgage to which the plaintiffs object- 
ed ab iniho. In ihat suit they were attempting 
to avo’d it and had they prayed for redemption 
they would have ipso facto admitted their liability 
to ledeem the mortgage ; in other words, such a 
prayer would have cut at the roots ot their claim* 
Subsequently they sued for redemption. Held 
that the cause ol action m the present suit was 
the mortgage now admitted as binding on the 
plaintitfs plus a refusal oi the mortgagees to ac- 
cept ledemption on the terms otfered by the 
plfis. The second suit was not barred. {Lc Ros- 
stgnol and Marttneau, JJ,} Jaimal v. Ganeshi 
Mal. 4 Lah. 187 : 8 Lah. L. J. 296 : 7l> I. C. 628. 

0. 2tB, 2—Rent—CesscsSeparate suits 

for — Mai ntainabihty. 

In a prior suit the lessor had sued the lessee 
for rent and obtained a decree. Subsequently 
the lessees had neglected to pay the cesses due 
on the land and the lessor was compelled to pay 
the same. In a subsequent suit by ihe lessor for 
recovery ol the cesses so paid. Held that the 
subsequent suit was not baired by O. 2, R, 2, 
C. P. Code. {Chat ter ^ee and Cuming, JJ.) Ma- 
HENDRA Nath Bose v. Abinas Chandra Bose, 

27 C. W. N. 521 : 1928 Cal. 616. 

0. 2, E. 2— Suit for partition— Property 

situate in different jurisdictions— Separate suits 
il mamtainable. See C. P, C. S. 11 (4). 

(19231 M. W. H. 294. 

0. 2, E ZSuit for specific performance 

— Fauure to ask for possession — E ffect, 
per Krtshnan, J i— Quaere whether a plaintiff 
suing tor a conveyance is not entitled to ask for 
possession as o' right and the lailure to ask for it 
m the first case is a bar under 0.2, R. 2. 

Per Vemtatasubba Rao. J ; — The true princi- 
ple lu suca a case is that if the claim to possession 
m the second case is based on tne contract, O 2, 
R. 2 bars the suit ; bnt if it is based on the con- 
voance obtained in ihe first suit, it is not barred. 
{Krnhnan and Venkatasubba Rao.JjA SUNDARA 
KAMANUJAM NaIDU V. SlVALlNGAM PlLLAL 

45 M. L. J. 431 : 18 L W. 338. 

0. 2, E, 2 {2) “-Two suits filed on same 

date — Smt bearing subsequent number filed later. 

It must be presumed until the contrary is proved 
that two suits presented on the same day were 
presented aud admitted in the order m which their 
members appear on the register. (Duckworth 
and Pq Han, JJ.) Standard Electric and 
Motor Works v. Picture Palaqi:. 

2 Bur L. 3. 2if. 
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0. 2* Kr* 3, Q— Joinder of Causes of action 

— suit for rescission of CO ntrart and telurn of 
earnest money — specific fttfoimance — If can be 
claimed in the alternative^ 

Rr. 3 to 6 of O. 2 allow a plaintiff to unite in the 
same suit se\eral causes ot act on against the 
same deiendat.t and to oider separate trials if 
necessary. The Court can in a suit for rescission of 
contract and return of eamest money al^o try an 
alternate e claim for specific perlormauce arising 
out of ihe same facts. 

Tne scope and etiect of the Judicature Act 
pointed out [Das and Maepherson^JJ ) Ch^n- 
DRIKA Prasad v, Hika Lal. 75 I . C. 433 ; 

1923 Pat. 357. 

0. 2, B. 3 — Pte-emptwh — Joinaer of seve- 
ral causes of action agaihst vciidcc—if allowed 
A suit lor pre-emption is agan-st the vendee, 
the vendors being only pro foima defendarns. A 
plaintill pro-emptor can oring a single suit for 
pre emption against the same vendee with respect 
to ioyr diiierent sales. [Abdul Raoof, J ) Paira 
Ram V, Kesho Nath. 73 I. C, 893. 

0 2, E. 3 — Scope. 

Two relieti i.e. for setting aside an order of 
the execution Court and for a dtclarauon that 
property could be attached m ex«^cutioa oi tne 
decree, can be joined in the same suit, the 
parlies being the same. {Stuart, /.) ShambU 
Diyal Singh v. Iswak Saran. 75 I- C 697 •* 

1923 A. 306. 

0. 2, E. 6 -Appellate Court'— Powers of 

Trial court not objecUag to trial. 

In a case of a joinder of causes of action, where 
the Iriai court does not think fit lo act under O 
2* R. 0, the appellate court ought not lo interfere 
wita the discretion. [Abdul Raoofj J.) Paira 
Ram V. Kesho Nath. 78 I. G. 892. 

— 0.3, E. I,— Power of attorney — Validity 

—Objection not taiscd tn iriv^l court — Effect — 
wawei. 

Where the defendant in the court below failed 
to take ilie objection that a power ot attorney 
constituting a recognised agent was not valid, ht 
must be deemed to nave wahed ihe same. The 
objection cannot be allowed to be raised for the 
first time in appeal. {scoit-Smilh,JA Gopal Singh 
V. Bhaga. 69 I, C. 866. 

0. 3, Br. 1 and 2~ Recognised agent — 

Pleader duly appoint ed — Pleaoer appointed by 
person having power of attorney — Evtcution 
petition signed by such agent if valid See il922) 
Dig. Col. 250 Thiruvenkataswami Iyengar v 
Pavadai Pillay. 70 1. C. 281. 

— 0. 3, E. 2— Power of attorney — Special 

power —Suii filed by Makhteof—^lrregularity — 
immaterial defect — C. P. Code, S, 99. 

Pl^ntiff instituted a suit for recovery of pos- 
ses lion of land from defendants and the plaint 
Was filed by a Mukhtear holding a special powei 
ol attorney irom plff , and not a general power of 
attorney as required by O, 3, R. 2 (ai as amended 
by the Rules made by the High Court of Bombay. 
The delendaots objected that the suit was noi 
properly instituted but ihe courts below overruled 
the plea and decreed the suit, Held on second 
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appeal, that the irregularity if any, was cured by 
S 99, C. P. Code, and that the decree of the court 
oelow should be athrmed, 11866} P. J, 63 foil. 
[Shah, A, J. C and Crum, J.) Gan path Y Nana 
POWAR V. JiWANABAi. 47 Bom 227 : 

1923 Bom. 44 tl), 

0. 3, E 2 (a) — Bombay High Court 

Rules— Scope of. 

O 3, Rule 2, Cl. (a) as altered by the rule 
made by Bombay High Court enables a person 
holding a general power of attorney from a party 
not resident within the local limits of the jurisdic- 
tion oi tne Court withm which 1-mits ihe appear- 
ance is made, au'honzmg him to appear and act. 
on behalf of the party, to so appear and act. 
[Shah and Crump, JJ.) Acbut Sitaram v. Tara* 
CHAND. 72 1. C. 1003 (1) : 

1923 Bom. 41 [1). 

0 3, E, 4 — Applicability. 

The acceptance of a pow er of attorney must 
be in wntiiig [:>coit-Smtfh and Zajar Ah, JJ.) 
The hiuM Mathra Dasv. The Firm Rama Lal* 

1923 Lah. 402. 

0, 3, E. A— Pleader —Vakalat — Accept^ 

ance— Omission of pleader's name tn vakalat — 
Effect of — Presentation of plaint tf proper, 

I Where a vakalatnama executed without the plea- 
: der’s name appearing upon it is accepted by tne 
»aiticular pleader who was engaged by the party 
and a plaim was presented by that pleader Held 
that the provisions of O. 3, R. 6 of C. P. C. were 
sutliciently complied with and that tl^e presentation 
ui the plaint was proper. Once the party has 
deiueied the vakalatnama to a pleader without 
putting a name on it he must be deemed to have 
imphcdly authorised the pleader to fill up the 
necessary details and to appear for him. Even 
where a court returns a plaint for presentation to 
A proper court the original vakalatnama will con- 
tinue to be in force even after the return of the 
plainf. O. 3, R. 4 provides that the authorisation 
must be in writing not that it must be in any parti- 
culai form, nor that it must show the pleadei's 
name in the main body of the document. As long 
as it IS a writing which states that the party 
authorises the pleader to act ior him and is signed 
oy Ihe party and the pleader, there is no relaXdiion 
ot the provisions of the rule m accepting it. Even 
if there is any defect in the vakalatnama by rea- 
son of the omission to mention tne name of the 
particular pleader authorised to appear, such 
delects can be cured by amendment [Halifax, A. 
J,L.\ MaHARASHTRAYA JNAN KOSH MaNDAL 

Biwlal. 6 N. B. J. ioo : 71 1. C. 436 : 

19 K. L. E. 36 : 1923 Nag. 182. 

3, E. A — Vakalatnama — Signature by 

person authorised to instruct— Validity 

Tae rules as regards appointing pleaders are 
salutary and strict rules made vvitn a view to pre 
vent traud. But in a case where no fraud has been 
committed and one person signs for another 
wuth the full knowledge and acqmesence of the 
latter . the irregularity is a formal one not affecting 
the merits ot tne case and is cured by S 99, C. P, 
Code, [Miller, C* /. and Kulwant Sahay^ JJ,) 
Banwari Rai V, Chethrg Lal Rai. 

nt, C. 1083. 
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G. P. C01>£ (1908). 0. d. B. 12. 

0. 5, Br 12, 14 and I1--Pnrdanashin 

lady—Sffvtce of summons — Mode of^ 

A nardanashin ladv executed a rower of attor- 
ney in fax’our of her husband but there was no 
power given to accent service of summons on 
her behalf. The summons was served on the 
husbar»d. 

that there was no proper service under 
O. R 12 as the husband was not an agent dulv 
authorised to accent service of summons Ao a 
pardana^hin lady is not able to accept service 
personally, she comes under the expression “can- 
not be found” under O 5. Rr 14 and 17, and ser- 
wee of summons can be effect*"d bv serving it on 
any adult male member of the family, or affixing 
it on the Outer door of 'he housein whi ch the 
ladv ordinarily resides. {Jwala Prasad and Ross, 
//,) Mr. N*JMuxrNissA 7' T^omor\m Tmt. 

4 Pat. L T. 89 • 72 r. C. 919 : 1923 P. 433 

s — 9. 5, B. 13 -Ex park decree^-Apnlirat'on 

to Set aside — Non-service of summons, (1922) 
Dig Col 25T Romksh Chando\ Chakerbut- 
TY V. Dtjrga Charan Chakerbutty. 

70 I. C. 292 

0. 5, E 17 — Minor — Evasion of service 

by guardian — Service on minor. \ 

Where the guardian of a minor was evading 
service and the notice was consequently served on 
the minor personally, the guard’an must be 
deemed to ha^e received information and the 
minor cannot be allowed to plead tha the setvxe 
was irregular {Fremantle^ S, M) Hav CharaN 
V, Durga Bux Singh L, B. 4 A 210 (Eev ). 

0.5 B. 17 — Service hy affixf'tre — Tern- 

forarv ah^fftce of defendant — ’Duty of Court, 
Mere femrorarv absence of the deft, does not 
{ustify the ser' ing officer in affixing a copv of the 
summons on ’he door of his house Before that 
can be done all due and reasonable diligence to 
find him must he used, and where it cannot he 
said ’hat this was done service bv affixture is 
improper. {Scott-Smi th, J,) Nihala v, Khazan 
Singh, 73 I, C. 34 (1) 

——0 5. R. 17 — Service 5v affixture — 

Temporary absence— Only one attempt — Effects 
Service bv affixture should not be made the 
very first time notice is sought to he served. If if 
is done and a decree is pas'^ed ex nar’e. it is 
sufficient cause withm ’he meaning of O. 9, R 1.^ 
to set aside the decree. Temporarv absence at* 
the time of the process Server’s call does not 
mean he cannot be found within the meaning 
of O* 5, R 17 malal) 7, C.) MathurA Stxgh i . 
Shed Mohan Prasad. 9 0. and A. I. E. 437 : 

74 I. C, 792 : 10 0. L. 7. 387. 

0, 5. Br- 17 and 1^- Service of summon^ 

•^Affixture to outer door— Propriety of— Return 
of process server. 

The petitioner at the hearing of an application 
lo*set ande an ex parte doctet alleged that the 
summons had not been affixed on the nuter-door 
of his house as staged in the return but the court 
refused to enquire into the matter and dismissed 
the petition. Hejd^ that the disposal of the peti- 
tion was irregular and the court must enquire 
come to a conclusion on the evidence. 


c. P. CODE (1908), 0. 0, B. 14. 

{Kumar asivatni Basin, J .) Karuthan Ambalam 
?. Doraiswami Aiyangar. 1823 Mad. 27. 

0.5, B. 20 — Copy attacked to tree near 

home 

Provided the tree which the cop\ of summons 
is attached was reasonably near the hut, that 
would prob^blv be sufficient. (Batten, / C and 
Halhfax, A. 7, C.) Panjab RAo v. Buiram. 

091 C. 549 : 1923 Nag 13. 

——0. 5 B. 20 — Substittifed service— hen to 
be ordered. 

Under O, 5 R 20 siib<titnted service should be 
ordered only when the court is satisfied that the 
defendant is evading serv*ce orthaf summons can- 
not he served in the ordinary vvav. Where the 
Plaintiff knew all along that deft had left a 
certain place two or three vears before suit it 
cannot be caid he was evading service at that 
place.{ Chevis },) R\m Kishan v. MriA. 

69 I C, 407, 

0. 6, B Fraud— Particulars — Duty 

to disclose — Proi cdu re . 

Where the defendant pleads fraud in his 
defence in a vague ro«i+ion it is the dntv of the 
pleader for the plain* iff to anply to the Court 
to order the defendant ro deliver further and 
better p.irficula»s of the change of fraud. When 
settling issues it is the dutv of the Judge himself 
to require the defendant to specTv with parti* 
cidaritv ’he na’nre of the fraud alleged. Subordi- 
nate Judges should he watchful ’o see that »n all 
cases the parties have pleaded their cases so 
plamlv, fully and clearlv that each side knows the 
nature of the case which has to be met, and this 
rule IS one of general annl cation, Freauently 
the result of ordinary particulars of nebulous 
claims and defences will be to make it manifest 
that the claim or defet ce lias no substance. A 
subordinate Judge should, when ordering parti- 
culars to be given, order the party in default to 
nay a specified sum of costs to the other side for 
the COS’S occasioned bv the apnlicat’on ,* such 
payment to be made on or before the delivery of 
the particulars. If the order is di«obcyed and if 
the plaintiff is in default he should have hi? action 
staved ; and if the defendant is in default, his 
defence should be struck out. 

Par’iculais having been furnished the Judge 
should be careful at the trial to exclude all evi- 
dence which is not faidv cox’ered by (be original 
paragraph and par’icularly should give that as 
his reason. C 7- and Piggoft. J) Gauri 

S«ANKER Manki Kunwar. 21 A. X J. 571 : 

X. B. 4 A. 464 ; 45 A, 624 : 74 I C. 466 : 

1924 A, 17, 

^...0 0 ^ ^^Condition precedent— AUega- 

if On and dental— Plea dings* 

It is for the defendant, if he contends that 
there was a condition precedent and that ’t has 
not been dulv performed to s*ate specifically 
what the condition was and to plead its non-per* 
forn>ance» otherwise its due performance w?ll be 
presumed. t Ch 920 Reh (Ross, J) Muru 

Manohar V , Raja Hand Singh. 72 I. c. 1, 

0. 6, 14, 15 — Signing and vetiffea^ 

iion — Defects. 
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C, B. CODE (1908). 0. 6, E. 16. 

Where the manager of a Bank gives a power of 
attorney to one oi the Directors, who happen? to , 
be a Pleader to institute a suit and the plaint is 
hied as signed by him and verified by the Ac- 
countant ot the Bank, there is nothing irregular. 
Defects of this category are merely tecnnical and 
can be allowed to be amei’d-d, {Pi pan ^ i* C ) 
NiVTHu Ram v, Thk Lyallpur Bank 

69 I. C. 422 

0, 6, Er 16. 17 — for rescission of 

contract — Amendmtni asking for specific per 
fannance in the alternatvje — If to be allowed* 

In an action for re^'cis-^ion of a coniract and 
for return of earnest money, the plaintiff can be 
allowed an amendment claiming specific perfor- 
mance as an altei native rehet, arising out the 
samefacb. The court has always the power to 
strifee out matters which tend to prejudice, em- 
bat ass or delay the trial, it the occasion arises 
during the trial. 

Scope and effect of the Judicature Act pointed 
out. {Das and Macpherson^ JJ,) Chandra 
Prasad v, Hira Lal. (1923) Pat. 357 : 76 I.C. 433. 

0. 6, E. 17—Amendment— Change of 

cause of action. See (1921) Dig. Col. 228. 
Thirumalasseri. Sreedharam Valia Rajah 
V. Narayanan Nambudripad. 71 1. C. 270 

0, 6, E. 17 -’Amendment at last stage I 

Where defendants based their deience on a 
definite plea that they were holding under a com- 
pleted sale» and it was that plea that was put in 
issue and had been decided against them. Tnev 
cannot be allowed to plead at such a late stage as 
second appeal. Held, an agreement to sell. It has 
been repeatedlv pointed om that pleadings must 
be strictly construed, and parties must be restrit^ 
ted to what they allege in their plaint or in their 
written statements. [Broadway, /.) Falu v, 
Rasilu 1923 Lah. 675. 

— Amendment — Limitation — 

Correction of description of parties. 

Where no substitution or addition of a new 
plaintiff was made bv an amendment but only 
the description of the plaintiff was corrected, 
there is no question of limitation that arises 
{Koiwal, A. J. C.) Bakaram v* Ramchandra 
MahaRAJ. 71 1. C. 39 : 1923 Nag. 96. 

0. 6- E. n— Amendment of plaint — 

Limitation. 

A court can allow a plaint to be amended, even 
though at the time of the amendment a new suit 
on the same cause of act’ on would be barred. 
{Mookerjee and Rankin, JJ ) Satchidananda 
D iiTt V. Nritya Nath Mitter 

27 C. W. N. 1007 ; 50 Cal 878 

0 ^ R. vt^^Amendment of plaint— Rem 

$io»* 

Though orders have been set aside by the 
High Courts on revision where the Lower courts 
have acted with material inegularity, each case 
must be decided on its own merits, and no hard 
and fast rule can be laid down that an amend- 
ment must as a general rule be allowed wherever 
a refusal to amend would be likely to result 
in hardship to the plff. The test to be ap- 
plied IS whether the amendment would or would 


0. P CODE (19081, 0. 6, B. 17. 

not occasion injury to the opposite party such as 
cannot be recouped by costs, and leave to amend 
should generally be refused if it would. {MoH 
Sagar, J ) Shams ud-Din v* Devi Das. 

1923 Lah. 505. 

^0 6, E. 17 — Amendment when allowed. 

The powers of amendment under the new Code 
are much w’der than under the old one. But it 
.s an accepted principle that amendment will not 
be allowed if it converts the suit into one which is 
not only different from but is inconsistent with the 
plaint as originally framed. 

Where the amendment meets the ends of justice 
bv allowng the whole question in dispute to be 
decided between tie panies and avoid unneces- 
sarv litigation, then it ought to be allowed 
{Ptpon. J. C.) Ghulam Haidar Khan v, Bardar 
A LI Khan. 73 I. C. 748. 

0. 6, E. 17 — Amendment — Wrong nunu 

bers of fields. 

An appellate court can amend the wrong 
numbers of fields given in the memorandum of 
appeal in an ejectment suit. [Burn^ J. MA Sumer A 
V, Tulshi Ram. L. E. 4 A. 365 (Eev.) 

0. 6, E ll—Aphellat^ court — Powers of 

— Bona fide mistake— Effect 

Ordinardv an appellate court will not allow 
amendment ff the plaintiff has elected to go to 
trial on an is«ue whether the frame of the <5U’t is 
correct notwithstanding the objection of the defen- 
dant that it offends S 42, Bpecific Relief Act But 
where it is f-amed hona fide believing consequ- 
ential relief is not open to him, the appellate court 
can allow an amendment of the plaint. It is not 
an inflexible rule that no amendment can be 
allowed if plaintiff had notice in the trial co irt of 
the obiection to the frame of the suit. [MuUtck 
and BuckntU, JJ ) Shejputan Rai m Maharaja 
Bahadur Kesho Prasad Singh, 2 Pat 919. 

0, 6, E 1*7— Change in cause of action — 

Vo amendment to withdrawal— Effect 

The plain’ iff sued for money on a promissory 
note, which he alleged had been executed by 
the defendant in consideration of certain sums 
; due. The defendants denied having executed the 
promissory note, but he was suspected to have 
substituted a forged promissory note for the one 
which he had written. The Fmger Print Bureau 
at Allahabad were of the opinion that the finger 
printed in the document did not agree with those 
of the defendant. The trial Court held that the 
plaint’ ff is entitled to sue on the oral settlement 
i made before the promi-ssory note was given, and 
! on the basis of that settlement it bad given the 
i plaintiff a decree for the full amount claimed. 
On appeal by defendant, the plaintiff had nowhere 
stated that he wished to change the basis of his 
«uit and fa’l back on the oral settlement nor had 
he asked to be al lowed to amend his plaint The 
«utt had been passed through solely on the pro- 
missorv note. Held, when it has been found 
that the promissory note sued upon is a forgery. 

I the claim must necessarily fail. [Maftineau and 
Zafar AH, JJ.) Rajindar Singh v* Tek Chan©. 
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0. CODE (1908), 0. 6, B It. 

— 0. 6. R. It — Character of suit changed* 

Amendment altering the character of the 
suit entirely, was under section 53 of the Old 
Code, expressly forbidden. But section 135 and 
rule i7 of order 6 of the present Code make no 
express restriction on the discretion of the 
Court, provided it is judicially exercised {Hah‘ 
faxy A* J. C.) Sheonaratn v. Ram Ppasad 

, 74 I. C. Sit : 1923 Nag 243. | 

« 0. 6, B- Vt~—Laie stage-^-Opporiumiy j 

alreadv given — Prejudice to deft* I 

Where in the written statement the defts. j 
raised a plea that the suit wa*? badly framed in * 
as much as posse=sion had not been asked for and . 
an issue was raised on this contention of the defts i 
but ^et the piff never thought of applying for i 
the necessary amendment of the plaint ; and the 1 
trial Judge allowed the plff. an opportunity of | 
amending plaint and yet the plff. refused ‘ 
amend, and it was only after the whole case was , 
concluded and the plff. probably had suspicions ! 
as to the bent of the Jndge^s mind for , 
amendment TJetd the Court below artpd qnite 1 
rightly in refusing the amendment 9 S L R 374; 1 
26 C 845 Foil. Where an order for amendment 
wnuld operate preiud'ciallv to the defts so far as 
their evidence of possession is concerned, the 
Court will refuse to allow amendment of plaint 
(Kincaid, J. C and Raymond, A,J-C) Makoher 
PAS V, Ramdas. 75 I. C. 549 : 1923 S. 17. 

O.fi E 17 and 0 t-’Naturc of suit \ 

and plaintiffs* it tie changed during suit amend" ! 
meni or withdrawal not necessary* 

Plaintiffs sued the defendants on the basis of a 
certain transfer wb*ch was challeneed bv the ^ 
defendants as void in law. The suit was disTTjis«ed | 
but during the pendency of appeal^ Plaintiff’s . 
transferor died and plaintiffs being his heirs put 
forth a new plea that they claimed not as^ trans- j 
ferees but as heirs ; held that in view of justice, , 
plaintiffs should succeed even though they have | 
not asked fer amendment or withdrawal under O. j 
23. and though the nature of suit has undergone a j 
change thereby. (Daniels, J.) Inder Deo Rai j 
V, Ram Charitter Rai. 74 I C. 971 : j 

1923 A. 560 I 

^0. 0, K. Vt-PUint-^Amendmeni in \ 

second appeal. j 

Where the plffs. had full opportunity to amend ^ 
their plaint in the courts below, but never did so j 
and there was nothing to prevent the plffs. from : 
suing in the alternative in the 6 rat instance and 
basing their suit upon two alternate grounds and 
no explanation was put forward as to why the 
plaint was not framed in this manner, an oppor- 
tunity to amend the plaint in second appeal by 
introducingan entirely new cause of action was 
refused, [Motisagar, J,\ Kirpa v, Mt. Chinti. 

1923 Eah. 530. 

0. 0^ ]a. 17. 0. 7. E. 6— Plaint— Failure 

to set up acknowledgment as saving limitation — 
Effect See (1922) Dia Cot. 255. Uttam Chanp 
p. Mt. Thakur Devi, 69 1. C, 419. 

— B. Vi'-Pkadings-^ Amendment--* 
An^dment ordered after aonclusmu of trial— 
ifreiularity--€ross negligence* 

Y D—18 


■ C. E. CODE (1908). 0, 6, E. 17. 

j In a suit for a declaration that a decree ob- 
j tamed against a minor ivas no‘ binding on him 
I on account of the gross negligence of the guardian 
1 ad Utem in the conduct of the prior suit, the plaint 
j did not allege and the deft, did not ask for. partb 
’ culars of the alleged negaligence. The parties 
however went to trial and it was found on the 
i evidence that negligence had been estabbshed. 
Subsequently the court ordered an amendment of 
the plaint Held that the case having been tried 
out and a finding of negligence arrived at, no 
amendment was nece*5sary, (Krtshnan and 
Venkatasuhha Rao, JJ.) Veerappan v* Mennap- 
PAN. 70 1. C. 835 ; 1923 Mad. 245. 

0. 6, E- Vt— Pleadings'— Amendment— 

description of the defendant — Limited Company. 

Where a suit fo^ damages for loss of goods sent 
by the defendant Railwav Company was entitled 
“ The Agent, Railway Company” as defendant 
and the Radwav Company objected to this descrip- 
tion held that the addition of the word Agert” 
to the name of the Railway Company in the 
description of the defendant roerelv amounted to 
a misdescription aid the plaintiff should be 
allowed to amend the plaint. If it can be saM. 
in the interests of Justice, that there has been a 
j misdescription of a party in the title of a plaint 
. the necessary amendment ought to be allowed, if 
' otherwise the rights of the parties would be pre- 
f judiced. 64 I C. 125 Dissented from, (Macleod, 
i C. J. and Crump, J.) The Saraspur Manufac- 
turing Co. V. B. B & C. I Rv. Ca. 

47 Bom. 785 : 26 Bom. L. B 613 : 78 I. 0. 

1027 1 1923 Bom. 452. 

0. 6, E. 17 — Pleadings — • Amendment — 

Duty of Court to allow. 

It is the manifest duty of a judge to try to put 
an end, once for all, to all questions that can arise 
in relation to a particular transaction. Where an 
amendment is necessaw for the purposes of 
settling all matters in controversy and works no 
injustice, nor takes by surprise the opposite party, 
the judge should make such amendment?. 
{Mears, C. /. and Bauer jee, J.\ NUR Mahomeo 
v. N ATWAR L al. 45 A. 220 : 71 1. C. 462 : 

1923 A. 112 

0. 6, E. Vt— Pleadings— Amendment- 

Promissory note—Smt upon — Decree on crigi* 
nal claim* 

The fact that plaintiff sued upon a document 
as a promissory note is no bar to his suing upon 
the transaction referred to in the document as 
one of his causes of action and of using the docu* 
ment merely as evidence of the transaction upon 
which the suit rests. There can be no possible 
object in forcing the parties into fresh litigation 
merely by reason of a technical error in the 
plaint which can be corrected and the correction 
* of which can allow the real dispute between the 
parties to be judicially settled. (Pipon^J.C.) 
Sayab Sikandar Shah v. Bhai Ram Chand 
Sant Ram. 

0, 0, R. 17 — Signing and verification of 

plaint— Technical defects— If can he cured by 
amendment See C. P- Code, O. 6, Rr. 14, 15. 

69 1. 0. W* 
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C. P. COBE (1806), 0. E, It. 

-0, 6, E. It and 0. t* B. tSpeafic per- 
formance — Pleading— Proof --Vai iance between. 

The plaintiffs came into Court on the aile^ation 
that the negotiation with the defts. culminated 
in a contract on the 26th September 1917 and that 
such cont’^act was made by an agent on behalf of 
the first defenadnt No doubt, the document was 
not annexed to the plaint. But it was produced at 
the trial and was made the foundation of the case 
for the plaintiffs. That case completely broke 
down. Held thrt the plaintiffs cannot, in such 
circumstances, be permitted to abandon the case 
thev made in the plaint and inrite the Court to 
examine whether a completed aareement mav or 
may not be snelt out of the antecedent corre- 
spondence. The Court would not in a case of th^s 
description, permit the plffs. to depart from the 
case made in the plaint, as the Court discourages, 
as a rule, variance between pleading and proof. 
The test applied in such cases is. whether if the 
variance were permitted in favour of the plffs,, 
defts. would be taken bv surprise and be pre- 
judiced thereby. {Mookerjee and Chotener, JJ.) 
GtiKESii Ram v. Ganpat Rai. 72 1. C. 651 

——0. 7, Rr. 1 and 6 — Limitation as regards* 
Suit — Plaintiff to prove he is in time See Ltm* 
Act, Art. 44. 88 C. L. 218' 

"0. 7, B, Q—Sfafewenf of grounds of 

exemption — Necessi ty for. 

In a case where a plaint filed in time is returned 
to be presented to the proper court, it is not 
necessary for the plaintiff to add a statement 
showing the ground on which exemption from 
limitation is claimed. The endorsement of the first 
court that it was returned for prosecution to the 
proper court, is enough for the purpose of the rule 
{Abdul Raoof and Fjoide, JJ.) Sukhbir Singh v 
PlARE Lal. 1928 lah, 691 

0. 7, B. Prayer ior general relief— 

Power of Court to grant reliefs not asked for in 
the plaint. 

Under O. 7, R. 7 C. P. Code a prayer for 
general relief is unnecessary and a Court may 
always give general or other relief, as it may 
think just, to the same extent as if it bad been 
asked for. All that is necessary is that the 
necessary foundation of facts must be laid in the 
plaint (Miner, C, J and Foster, J.) S\tyataran 
Chaudhury V. jYOTi Prasad Sinha Deo. 

(1928) Pat. 153 : 1923 P. 886. 

0 7, B. 7 — Suit on hundi — Hundi tioi j 

properly Stamped-^Decree on original consider- 
ation. 

Plff. had a right to get some money for goods 
sold. That transaction was liquidated in part by 
delivery oi the hundts The hundts were found 
to he inadmissible in evidence for want of stamp 
and that, through the default of the debtor. Held 
tto the plff. was at liberty to sue for the original 
consideration. {U Rosstgnol and Broadway, JJ.) 
Hathu Ram v. Dogear Mal, 4 Bah. 19S : 

76 I. C. 665, 

— — 0 7i 10-*Absence of jurisdiction— 

Return of plaiut-Dismissal of suit improper (1922) 
Dig. Col* 256 Ham Jas Singh v. Babu Nandah 
Singh, 


: C. P. COBE (1908), 0. 7, R. It 

j — — — -0. 7, R. 10 — Scope of* 

‘ Where, on application of the plaintiff, the plaint 
j was returned to be presented to the proper Court 
j and in revision the High Court by order refused to 
j interfere, but the lower appellate Court in appeal 
I set aside the order of the trial Court returning 
the plaint held it would be imoossible to restore 
the plaintiff to his prior position and it is not 
desirable that any further inteiference should be 
made on revision with the progress of the bearing 
and the order of the trial Court must be confirm- 
ed. {Kanhaiya Lai, J. C.) KhuNAI Tewari v. Mt. 
Dil Kunwar. 1928 Oudh 38 (2), 

— ; ^0. 7, B. It -Cause of action arising after 

plaint filed — Suit for money. 

Where in a suit for money, the real cause of 
action arose only after the institution of the suit, 
the court should not reiect the plaint and drive the 
plaintiff to filing a fresh suit, but pass a decree 
there itself [Maritneati and Zafar Alt, JJ) 
Kanshi Ram v . Jaimal Singh, 75 i. c 662 : 

1928 lah. 690. 

0. 7 , E. 11 and S. Hd’-- Extention of 
time — Ltnntaiion. 

Under 0.7, R. 11 (c) read along with S. 149 C. 
P. C. a Court has power in its discretion to allow 
a plaintiff further time in which to make good a 
deficiency in court ^'ee and if such deficiency is 
made good within the time prescribed the fact 
that in the meantime limitation had expired 
would not affect the suit. [Rytes, J.) Ram Diax 
p* Sher Singh. 45 A. 518 : 21 A. 1. J. 887 : 

L. R. 4 A. 251 : 74 I. C. 858 ; 1928 A. 638 (X). 

• — 0. 7. B. 11 — Proyisions of, mandatory 

Deficient court fee— Procedure — Objection when 
to be raised. (1922) Dig, Col. 2f 6, Radha Kanta 
Saha v. Debendra Narain SAH.i. 

27 C.W. N. 566 : 88 C. L J, 74 : 70 I. C. 101. 

0. 7, E. 11 and 0. 9, E. 9 — Rejection of 
plaint— Non bapnent of Court Pee — Application 
I for restoration — Proper remedy. 

Where a plaint has been rejected by a Couit for 
non-pavment of Court fees and the order has 
been signed by the Court, the order operates as a 
decree and the Court has no power to restore 
the suit under O. 9, R. 9, C. P. Code or under its 
inherent powers under S. iSl, C. P. Code. The 
proper remedy of the plaintiff is by a way of an 
application for review under O. 47, R* 11 of C P. 
Code. {Das and Kulwani Sahay, JJ.) Ramesh- 
WARDHARi Singh v. Sadhu Saran Singh, 

2 Pat. 504 : 4 Pat. L. T. 261 : 

72 I. C. 629 ; 1923 P. 364. 

— 0. 7s E. 11 — Refection of plaini-^Powers 

of appellate Court " 

An appellate court has the same powers of 
rejecting a plaint under O. 7, R 11 of the C. P. C. 
as the court of 1st instance It is the duty of the 
plaintiff to show in his plaint the grounds on 
which he claims exemption from limitation in 
respect of a claim which is printajacie barred by 
.limitation. If he fails to do so the appellate 
Court is not bound to give an opportunity to 
specify those grounds. {KotwaU AJ X.) yiTHOBA 
Yadeo v» Suryabhan. ^1*0, 6$4 (1), 
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C. P. CODE (1908), 0. 7, B. 14. 

— 0. 7, Br. 14 and 18 (2|“FiIing of docii' 

ments — Documents produced by plamtitf in 
answer to case set up by defts — Necessity ior 
filing before first hearing. Sec (1922) DiG. Col. 
Manbodh Missir V, Bhairo Mzssir. 

4 Pat, L. T. 822 

^0, 8i Br. 2 and ^^Defence-^How to be 

pleaded* 

It IS the duty of defendants to particularise in 
then deience all points either ot law or tact 
which they desire to take— Evasive denials aie 
depreciated and the points of defence must be 
stated specifically and clearly. {Ghosc and Panton^ 
/;,) SaRIFUN MaNDALIN 2; FERADOUL KHA'iUK, 

1923 Cai. 678. 

— 0,8,E, 2 — Limitation under pedal law 

— If to be allowed to be raised tn dppeaL 

A point of limitation under the provisions of Sch. 
XII, Alt. 2 ot the Bengal Tenancy Act cannot be 
allowed to be raised for tne first time in appeal as 
the aetermiuatioii ot that question aepeuds upon 
the lacc-as to when service ot nonce ot depusii 
was made on the landlord. O. 8, K. 2 requires the 
deteadant to raise a question ot special limitat on 
{Ghose, J.) Sheikh Haji Sadakali Khan v. 
JAHAKINATH SiNGHA Rov, 69 I. C. 194. 

0, 8, B. 5^Ex parte procedure— Proof oj 

claim— Duty of Court— C. P. Code O, 9j R* b. 

O. 9, R. 6, C. P. Code lays down when the 
Court may proceed exparte but there appears to 
beuo explanauun lu the Code wnat ex patte proce- 
dure IS. in respect ot the issues, it is the accepted 
practice that none are framed, tuougn the pUinuh 
IS always called upon, expressly or impiiediy but 
m quite general terms to pi ove his case. Under 
O. 8, K* 5 where the defendant does not 
appear at ail he must be taken to have ad- 
mitted ail the allegations in the plaint* There- 
fore ordinarily in an ex parte case no issue arises 
at all and tnere is nothing for the plain uif to 
prove. But by tne proviso to O. 8| R. 5 it is iCi.. 
to the discretion 01 ihe Court to select some oi 
the lacts wmeh under the rule itseli must be re- 
garded as admitted and to say that tne piaiatid 
mast prove taeoi iti spite ot tne implied admis- 
sion. Tne Cuurtb do in practice almost invari- 
ably, though olien tacitly, direct that tue mam 
points alleged m the plaint are to bu proved 
otaerwise maa by the implied admiS:>ion ot the 
defendants and only the minor points are to be 
taaen as proved by that adiuisoion. But when 
the Couit accepts certain aiicgations in tne piamt 
as proved by the implied admission of tne de- 
fendant* and selects others as requinug proof by 
the plaintni it is bound to tell the piaintilf clearly 
What tne points are that have nech so selected 
ana the only way to do this is to state them as 
issues. In the majority ot exparte cases it is so 
clear to everybody what the pmats selected as re- 
prooi otherwise than by the implied ad- 
ndssioii are that it is unnecessary to state tnein 
at ail, and this would seem to be the state oi 
things for which the last paragraph ol rule i oi 
O. Xl V provides. But if taeie is any room tor 
doubt about the matter, then the Court is bound to 
inform tne plaintiff specifically which points he 
luu to prove and which can be taken proved 


C. P. CODE (1908), 0. 9. 

[Batten j. C. and Halifax, A. J, C.) Mt. Bhcsiba 
V. ISHAK Hussain. 69 I. C. 619 . 1923 Nag. 83 

0. 8, B. ^ '’St-t'off —Counter daun-Eiquii-^ 
able-off— Dt if trt nee beiwcen^SuA fot • dividend 
— Right to set off damages. 

A set'Ofi and counter claim are governed by 
rules of procedure, and a piitson can only plead 
by way of set-oft or counter claim that which is 
permitted by those rules. A sebofi can be plead- 
ed as a deience and can onlj be raised where the 
claim to set oh one against the other whether by 
plft. Ol deft exists in the same right. A set-ofi 
can also be the subject matter of a separate 
action or a counter c5aim. In a suit by a share 
holder lor recovery of divideiids declared by the 
company it is not open to the directors to claim 
by way of set off damages due from plff. in res- 
pect of alleged breaches of contract. iMacUod^ C. 
/. and Coyu}ce^ JJ,) ViTiutDvs Gulvbdas Seth 
V. The HvDEaABAD Spinning and Weaving 
Co., Ltd. 47 Bom. 182 : 1923 Bom. 24. 

— — — 0 , 8^ jg. 6— off --Counter — olattn— 
Dtstifiction— Claim for unliquidated damages— 
OniiSition to plead — Amendment. 

Under O 3, R. 6, C. P. C., it is not open to a 
defendant to claim a set-off ?a respect ot unliqui- 
dated damages for alleged breaches of coniracts. 
But the C. P. Code doe? not exclude what ib called 
au equitable set-off provided the defendant's 
cross- demand arises out of the same transaction 
as the piif/s claim. 2 M. H C. R. 296, 303 foil. 

Under R. 118 of the Bom. High Court Rules a 
defendant may set up by way of set-ofi or counter 
claim, against the claims ol the pitf.’s any right 
or claim whether such set-off or counter claim 
sounds in damages or not. Nothing which was 
not a good set off before the passing of the said 
rule can be a good set off under the said rule the 
set-off must still be for an ascertained sum or it 
must arise out of the same transaction as the 
plaintitt's claim. A counter claim, however, need 
not arise out ot the same transaction. Set off is 
a ground of deience and it should be pleaded in 
the written staiement. Couiiler claim does not 
afford any deience to the plff.’s claim : it is a 
weapon 01 offence which enables a defendant to 
enforce a claim against the plff. as effectually as 
in an independent action. The above distiiict’on 
between a set off and counter claim has an im 
portant bearing on the ques ion of limitation, for 
It the statute of limitations is pleaded to a defence 
of set off, the piaintid, in order to establish his 
plea, must prove tnat the set-off was barred when 
the plaintiff commenced his action ; it is not 
enough to pi ove that it was barred at the time 
waen it was pleaded. In the case of a caumer- 
ciaim, ii is enough for the plaintiff to prove that 
the counter claim was barred when it was plead- 
ed. Walker v. [piemen's (1850) 15 Q. B. 104 % Me 
Gowan V. Middleton (18S8) 11 Q. B. 464; 7 A, 204. 
42M. 873Rel. {MullaJ.) NaJ 4 n Ahmed Hut 
Ali V. Salemahomed peermahomed. 

1923 Bom. 113, 

— ^0. 9-^Appllcability of, (1922) Dig. Col. 

258. MaHANT DaMQPAE PA5 P* KaJKUMAR DAS. 

60 h 807 , 
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-0. 8— Applicability — Dismisaai for 

default— Aopiication to set aside — Disadssal for 
delault— Effect. See C. P. Code, S, 141. 

19 N, L.B. 119, 

0. 9, E. 4t~-Applicaiton—\otice of to 

deft. 

On an application under O. 9, R* 4 of the Code 
notice to a deft. IS umiecessarj, 10 A, L. J 399 
foil. {Darnels, J. C4 Ramji Lal v, Kesho Ram. 

1823 Oudh. 55. 

-0. 9. E. ^--Application to sue tu paiipci 

— Dismissal for default — Fresh apptuaUon. 

The dismissal for default of an apphcauoa to 
sue in forma faupens does not bar a fresh appli- 
cation under O. 9, R. 4. {Po Haiti J.) Malno 
Aung Tux tc Ma E Kin. 2 Bur, L, J. 217. 

0. 9i E, 4 and 0, 21, E 100— D/.Nwfs^al of 

ap phcation for default — Resioi atiou. 

An application under O. 21, K* lOO is not an 
application ni e\’ecution, the proceedings being in 
the nature oi a summary suit. Although the pro'.i- 
sion of O y. R. 4 does not apply to an appiica 
tion under O. 21, R. 90 it can well apply to pro- 
ceedings under O. 21, R 100. {Das and Adamic 
JJ ,) Sheo Nandan Chaudhury ri. DlbiLvl 
ChaudHURY. 4 Pat. L. T. 93 : (1923) Pat. 78 : 
71 I. 0. 484 : I Pat. I E. 134 : 2 Pat. 372 : 

1923 P. 238. 

0. 8, E, 8 and 0. 17, B, 2— Sc\pe of— 

Procedure. (1922/ Dig. Cox-. 259. Mahant 
Damod.ar Das Raj Kum'ar Das* 68 I. C. 837. 

0. 8, E. 6—0. 17* E, Z—Sethng aside of 

a decree — Revt si on, ; 

A suit lor rent was adjourned from time to time 
but on the day ii.xed for hearing wuen the defend- ‘ 
ant was absent, it was decided on evidence pro- ' 
duced by plaintiff and the Court remarked in the ' 
judgment that it was to be an exparte decree# , 
On defendant’s application the decree was • 
set aside. Held in revision, the order being , 
manifestly just there was no reason to interfeie 
in revision, {Simpson and IVaeit' Hasans A. J. C. 
Chanhakja Baksh V , Kalka Pande. 

72 I. 0. 394 : 1923 Oudh 18. 

~-0. 9* E. B—AppeuFCiaim partly rejected. ' 
An appeal lies from an order d smissing a suit | 
for default where part of the claim is rejected, j 
{lord Dunedin) Kanhaiya hAh v. National' 
Bank. 45 M. B. J, 497 : 4 Bah 284 . ' 

33 M. L. T. 349 (P.C.| ; 25 Bom. I*. B 1248 : i 
75 I. C. 7 . 50 I, A, 162 : 1923 P. C. 114. | 

0 ^ 8^ R. Appearance— What amounts j 

to, i 

Where the party and his pleader appear, but i 
the pleader asks for a pass over to consult his 
leader, and when the case is later called on, no 
one appears and is dismissed tor default, it must 
be held the plamthi had not appeared within the , 
meaning of the rule. 3 P L, J. 355 and 5 P. L. J. ; 
17 foil (Coutts and Adamt, //.) Basdeo Narain i 
Singh v. Harak Narain Singh. 1923 P. 158* ; 

— 0. 8i E. 8 — fixed for appearance of \ 

guardian ad litem— Dismissal for default I 

Where a suit is adjourned to a certain date ; 
Cor the appearance of the guardian ad Utemt a 


C. P. CODE (1908), 0, 9, E. 8. 

dismissal for default on account of the absence 
of plaintiff is not justified, {^lacphcrson, J.) 
Thakur Pathak t?. Ragho Pathak. 

73 I. 0. 569* 

— 0. 9, E. 8 — Dismissal for default— Part 

of plaintiffs evidence on recoid. 

Where a portion of the plaintiff’s evidence is 
already on the record, but on the adjourned hear- 
ing the piaintift is absent, the court cannot dis- 
inihs the suit for default but must pass judgment 
on the merits. {Fremantle S. A/, and /. ilf.J Mt. 
Kalawati V, Har Prasad. L. E. 4 Ail. 390 (Eev.) 

0 9, E. B— Dismissal for default— Plff, 

dead on the date of hearings 

Where an order purported to be passed under 
O. IX K. 8. Civil Procedure Code , but in fact 
the pi if. was dead on that date though neither the 
Court nor any of the partieb was aware of it, 
Held that tne older passed was a nullity. 
[Daniels, A. /. C.) Tirlochan Prasad Singh v. 
Bxfagwati. 9 0, & a, L. E 70 : 73 I, C. 230. 

0. 9, Er. 8 and 13— Dismissal of suit for 

default attei framing of issues — Appeal— Remand 
—Propriety of. See (1922) Dig Col. 260 Vela- 
VUTMA Mu DA liar V. SUNDARESAM PiLLAI. 

72 I. C, 482* 

0. 9, R B— Plaintiff absent -Dismissal 

— Remedy. 

Where the Court, on the day of hearing when 
an application was made for adjournment as ihe 
plaintiff was ill, rejeeied the application and 
disinissed the suit, Held the proper course was 
to apply for a review of the order or apply for an 
order to set aside the order of dismissal and not> 
to apply in revision. {Madeod, C /. and Crump, 
J.) Panduranq Veduram V. Mohan Chhatra 
Bhuj. 1923 Bom. 395. 

— 0. 9, E. 8 and 0. 17. Br. 2 aM B— .Scope of 

— Failure to appear — Pr‘ocedure. 

O 17, C. P. Code deals generally with adjourn- 
ments. Under 0. 17, R. 2 where on any day to 
whicn the hearing of the suit is adjournedi th® 
parties, or any of them fail to appear, the Court 
may dispose ot the suit under O. 9, C. P. Code* In 
ail the cases which come under O. 9* C* P* 
Code the party against whom a decree or order is 
parsed in deiault oi his appearance, can apply to 
the court to have the c.x parte decree or order set 
aside on the ground that he can show sufficient 
cause for his non-appearance. Ordinarily it a case 
appears on the board on an ajourned date for 
hearing and there is default cf appearance on the 
part ot noth or either of the parties, the court 
must refer to 0. 9* C. P. Code so as to ascertain 
the proper procedure to be followed and there is 
no necessity w.hatevei to ha\e any recourse to O. 
17. H. 3. 

Where the hearing of a suit bad not commenced 
and Uie pltf. did not appear on the adjourned 
daie. the suit should be dismissed under U* 9. R* 
3 C. P. Code and not under O. 17. R 3 C. P* Cod# 
In ihe case of a dismissal under O. 17, R* 3 C. P* 
Code the remedy is by way of appeal or review and 
in the case of a dismis.sal under O. 17, R. 2 the 
party can apply to set aside the dismissal under O4 
R. 9 or R* 13, C. P. Code. 
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C. P. com (1908)» 0. 9, E. 9, 

Courts bhouid exercise extreme caution when 
Oil an adpunied date the parties or any ot them 
fail to appear. They should in the first place 
have recourse to O 17, R, 2 rather tlian O. 17, R. 
3, and even in caaes where O, 17, K 3 can be 
considered to apply, that is to say where the case 
has been part heard and an adjournment granted, 
il would not be m accordance with Justice to 
refuse a party who had failed to appear on the ad« 
journed date at toe time fixed, the chance ot hav- 
ing the suit restored. 20 B. 73t>, 743 foil. 

{Macltod, C, J and Shah, / ) Ratanbai Shivlal 
V, Shankar DeocH4Nd Lohar* 1923 Bom. 27. 

-0. 9, E. 0--AppUcahiliiy- Application for 

final device fo) foreUosnre 

An application for a final decree m a fore- 
closure suit which IS dismissed tor default, can 
be restored under O. 9, K. 9 it sutfiuent cause is 
shown tor the absence of the party. The applica- 
tion is not a proceeding in execution and O 9, R* 
9 applies. An order lestoriiig the application 
will rarely be interfered WjUi in revision 
{A^hwoith and Simpson, A, ). C.) B\bu Ram v, 
Mt. Ram Du lari Debi 26 0, G. 194 : 

Oudh 1924 30. 

• 0. 9, E. 9 and S. 151— Applicability to 

execution proceedings— Strong grounds necessary. 
See 11922) Dig. Col. 261. Nageswar Prasad v. 
Jai Narain, 73 I C 73. 

0. 9, E. 9— Applicability— instructions 

only to ask for adjournment — Dismissal — Ettect. 
See C. P. Code O. I?) Rr. 2 and 3. 

1 Pat. L. E. 281. 

- — 0. 9 E. 9— Applicability of— Rejection of 
plaint for non-payment ot Court Fee — Nio power 
to restore, See C, P. Code. O. 7, R» 11. 

4 Pat. B. T. 261. 

. — 0. 9, E. 9 — Application under S. 158 of 

the B.T. Act— Dismissal for default—Subseqaent 
application for assessmeni of rent— Not barred. 
Se<j B. T. Act, S. 158. 2 Pat. 192. 

.-^0. 9, S. 9— Application for restoration 

itself dismis!>ed for default — Restoration — ‘C. 
P. C S. 151. 

There is no rule in the Code that enables the 
Court to restore an application n ade under 
Order IX Rule 9 which has been dismissed for 
Want of prosecution. Even S. 15 i does not 
apply in such a case. {Mucleod^ C, /. and Crumps 
/,) Manke V. WalwekaR. 1923 Bom. 886. 

——0. 9, E. 9. — Dismissal of an applica- 
tion against order dismissing an application 
under O, 9, R* 9 for default— Revision, 

An application lies lo restore a former appli- 
cation wh’cn is dismissed for default* At the 
same time when that application is rejected, no 
appeal lies from the order of rejection. O 43, 
R. 1 (c) shows that an appeal bes from an order 
under O 0, R. 9, rejecting an application from 
an order to set aside the dismissal of a suit. 
This cannot, be interpreted to mean that an ap- 
peal lies from an Order under R, 9« 0» 9 reject- 
ing an application lor an order to set aside the 


C. P. CODE (1908), 0, 9, E. IS, 

dismissal ot an application, but a revision lies. 
{SiOtl-Smtlh, J.) LoK Nath v. Mr. Sattan Bai 
73 I.C. 821 : 1923 Lah. 302 (2). 

0. 9, E. 9— Dismissal joi default — Fiesh 

suit whi^ii bai ltd. 

The Operation ot 0.9, K. 9, C. P. Code is con- 
fined to those cases only where a second suit is 
brought lor the same object ana on the same 
cause ot action as the suit, wnich was dismissed. 
{Kanhaiya Lai and Sulatmiui^ JJ.) Balkishan 
V, RaGHUBAR Daval 45 .1. 81 : 74 I. C. 991 : 

1923 A 409, 

0. 9, E. 9— Dismissal for default — Res- 

ioraiion—Gt ounds for. 

When a suit was called for hearing the pUin- 
tiif who was prebeiit in Court leit the Court pre- 
cincts to tetch his pleader who was engaged in 
another Court. In the meantime the case was 
called and the names ot the parties were called 
out by tne Coui c peon The plaintilf who was 
piesent and who must thcrelore have appeared 
went away to letch Ins pleader. When the plain- 
tiif aiidhis pleader both arri\ed it was ihree 
quarters ot an hour aiier the case had been called 
and dismissed toi detauit. Held that m the 
circumstances of the case the suit should be re- 
stored for re-heanng on condition of the plaintiff 
paying into ihe Court the costs ot the detendant 
withiu a preset ibecl tune tailing which his appli- 
cation Should stand dismissed. {Ryves, J.j 
Behari Lal V. Maqsood An. 71 1- G. 288 ; 

1923 A. 189. 

0. 9, E. 9— Execution proceedings. 

On the 15tb january, 1921, one D applied under 
S. 47 fur cauceiiauon ot a sale. The application 
was struck off in default on the 28th May, 1921* 
On the luh June, 1921 D moved the Court to 
restore his application which was restored on the 
9lh July, 1921 , held following 2l A, L, J, idS that 
tne order ot the Muosu of the 9th July must ba 
set aside. {RafiQuc, J,) Bhikam Khan v, Dan 
biNGH, 74 I, C. 7 : 1923 A. 544 (1). 

— 0* 9, E. 9— Illness of brother — If suffict^ 

ent cause — Other grounds if can be urged under. 

Illness of a brotuer was held not suificieut cause 
to set aside a dismissal for detauit. 

In an application tor restoraaon, it is not open 
to attack tne order on the ground that the proper 
course was to rejecl the pUini under O, 7, K. ll* 
as tnat is a matter lor appeal. {Millci , C. /. and 
Kiilwant Sahay, JJ>) Kambhanjax Singh v, 
PASaUPAT KAI. 2 Pat. 784 • 74 X. C. 847 

-.0. 9, E. 9— Party appearing after a few 

minutes. 

Where a party appears a few; minutes after the 
case has been called on and dismissed during his 
absence, he should be made to pay the costs ot the 
application to restore the suit and his suit should 
be restored and heard on merits. {Macleodj C. I. 
and Crump, J.} Irappa v. Ningappa, 

1923 Bom, 480» 

— 9. E. 13— Appearance — What amounts 

—Sufficient cause. See (1922) Dig. Col, 262. 
Mahant Damodak Das v, Raj Kvmar Das. 

m h c. m* 
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C. y. CODE (1908), 0. 9, E. 19* 

— 0. 9, E. IZ^ A ppltcabtliiy 

There can be no cx parte proceedings against 
a defendant who has emered appearance and 
died his statement. [Lindsay and i>ula%man^ //.} 
Kam: Ch\ran Lal v. Kaghubir Singh. 

21 A. L J. 495 : L. E. 4 A. 294 : 45 A, 618: 

75 I- C. 387 : 1923 A. Sol. 

0. 9, E. 13— Applicability^ — Defendant 

absent but pleader preseiu—lt duly insiructcd— 
Talcing no patt in proceedings, bee C. K CODE» 
0. 17, Kr. I, 2. 25 Bom. L. E. 1222, 

^0, 9, E. IZ-- Application for setting 

aside decree dismissal for default — Appeal 
against the Of der dtsuussed for non-p, osecuUon 
— iVhether a second appUeation aUowable, 

An apphcation under O. 9, it 13 to set aside 
an order passed in a preceding application ol 
the same nature lies. Proceedings under O. 9, 
R. Id may go on ad infitntum. 44 Cai 950 Full, 
Where an appeal against an order under O. 9, K* 
13 IS dismissed lor non-prosecution, a second 
application under O. 9, R. 13 to restore the his^ 
application may be allowed subject to terms. 
[Walmsleyf /.) Bhola Katij Dk y. Nrishimha 
FROSAD Hoy. 1923 Cai. 5o2. 

-——0 9, B. 13- Applied than to set aside 
ex parte decree — Date op acknowicdgment'^Proof 
of-^Limitationt 

The petitioner obtained an ex parte decree on 
the 22ud May 1922 as against the opposite patty 
On the l8th July 1922 tuc opposite party applied 
for setting aside the ex parte decree under Oraer 
9, Rule 13, The application was on tne lace oi 
it barred by limitation and it was necessary tor 
the opposite party to estaoUsh that nis application 
was made withm thirty days trom ihe date he 
became aware of the ex parte decree, against him. 
[Das and HuemtU^ JJ.} Mode NaRAIN biRGH v. 
Birram Sihgh. 4 Pat. D. X, 545 : 1924 P. 36. 

-—0. 9, E. 13 — Application to set aside 
ex parte decree — if bats suit to set aside decree — 
Fraud. 

Ab m fructious application to set aside an ex 
purte dues not in any way bar a subsequent su.t 
to have the decree set aside on the ground oi 
fxaud such as by non-service of summons. The 
questions arising in such a suit are not the same as 
What auses on an appiicalion under O. 9, K. 13, 
the issues are different and the prior decision is 
not res judicata, [Das and Maepherson^ JJ.) 
MAHARANI JANKI KUidR Zf. BaBU IHAKUR KAI. 

1923 Pat. 336 ; 7o I. C. 343 (2). 

——0. 9, E, 13 — Ex parte decree— Appeal 
from — Grounds for— Revet sal of decree on the 
ground that exparU procedure was not justified. 

Wheie an appeal is preferred against an ex parte 
decree, the appellate court has jurisdiction to 
reverse the decree of ihe lower court merely on 
the ground that such court was wrong ai proceed- 
ing to decide the case ex parte, 33 M. 54 toil, 
[Ashwortht C. /.) Fakzanb Ali v. Exadashi 
26 0. C. 10 : 10 0, L JT. 36 : 
9 0. A A D. E. 832 : 73 I. G. 691 : 1923 Ondh 117 

0, 9, E. 13— Kx parte decree'^ A pphcaimi 

dsid^Appeed— Effect a/, 


G. P. CODE (1908), 0. 9, E, 18. 

A suit was decreed ex parte and the defendant 
hied an application under O. 9, H. 13 and also 
sub.'^equently preferred an appeal. The applica- 
tion tor re-heanng was kept pending till the 
disposal of tne appeal. The appellate court dis- 
niibsed the appeal but observed that the applica- 
tion tor re-hearing under O. 9, R. 13 deserved 
coasideraiion by the trial court, which however, 
held tuat alter the appellate court had confirmed 
the cx parte decree, it had no jurisdiction to set it 
aside under O. 9, K. 13, and further that there was 
no siuncient cause tor restoiation. 

Held that aitei the ex parte decree had been 
afhrmed by the appellate court, it merged m the 
appellate decree and the ti ial court had no juns- 
ciiciion to entertain the apphcation under O. 9, R. 
13, altaough it bad been hied before the filing of 
tae appeal. [Buckmll, Id Mt Ajodhya KUAR 
y. Dukga Prasad, 1923 Fat. 145 : 71 1. C. 383 i 

4 Fat. L. T, 115:1923 F. 331. 

0. 9,E. 13— Ea* paf te decree— Application 

to set aside — Rnowiedge — Proof of. bee hiu 
ACT, Art. 164. 25 Bom. L. E. 7 4. 

0. 9, B 13- Ex parte decree — Application 

to set aside— Hon payment of process-fee — Dis- 
missal oj application — Appeal* 

Where an application to set aside an ex parte 
decree is dismissed tor tailure to pay process fee 
this IS in substance a dismissal lor detaulc and an 
appeal lies from the order 21 C. L. J 628 : 8b I. C. 
728, 37 I C. 835 Kel. (Harrison, 9.) Bahadur 
Singh v. Wasawa Singh, 69 1. C, 718. 

0. 9, E. 13— Ex parte decree— Application 

to set aside — buffieicnt cause Jornon- appearance. 

On an application to set aside an exparte decree 
the question to be considered is whether the 
defendant honestly intended to be present at the 
hearing oi the suit and did his best to do so. Once 
the court is satisfied that he did try to be present 
in comt in time and would have got there m time 
bat ior tne intervention ot «m accident for wmch 
he was m no way responsible, it is the duty of the 
court to set aside tiie ex parte dccccQ, mulcting in 
proper cases the defendant in costs. T he lact 
that by some human possibility the deiendant 
Cuuld have been pre&ent in time does not aifect 
hia right to have the ex parte decree set aside. 
(Sir Walter bchwabe, C. /. and Wallace, J ,) 
ARUNACHELDA lYER V. SUBBARAMIAH, 

46 Mad. 60 : 1923 Mad. 63. 

—0. 9, E. 13— Ex parte decree against one 

defendant— Appeal by the other impleading ihe 
exparte defendant— Application for setting aside 
—^if maintainable. 

Where a decree is passed ex parte against on. 
of two detendaiits, the mere fact that an appeal is 
pending at the instance oi the respondent implead* 
iiig him as a respondent, does not take away 
bis right to apply under O. 9. R. 13 for setting 
aside the decree case l^vv reviewed. (SidaitnanM 
/.J MiRZA Abdudla Beg v. Ramzan Khan. 

21 A. L. J. 901 I D. E 6 A. 8. 

iz— Exparte decree— Decfee set 
aside— Resiitutioo— Right to* against original 
plainti^ and his representatives. See C,. F* Code 
§* 144 AND O. 9, R. 13. iim) Fat. I, 
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C. P. CODS (1908), 0. 9, S. 18. 


C. P. CODE (1908), 0. 11, E. 12. 


0. 9, E. 13— Ex parte decree— Minor de- 0- J 

fendant not represented— Setting aside decree— VVbere a pei 
Dutv of Court. axed for heari 

Iii an application under 0. 9, R. 13, C.P. Code, some camp, an 
the only point which the Court has to consider is been dismissec 
whether the defendants were prevented by any tor re«oratioii 
sufficient cause from appearing If ^ the minor | Imam Bakhsh 

defendants were not represented there is sufficient , ^ 

cause for their non-appearance and the * ’ 

could set aside the ex parte decree. {Daniels, J) \ ^ ^. * annclH 
Peare Lal Ashraf Khan. H I C. 456' j 

I. E. 4 All. 187 : 1923 A. 213. f ’f®c fi .tl 


— — 0. 9s E. 13— of. 

Where a person on going to court on the day 
fixed for hearing, found the Judge had gone to 
some camp, and on going there found his case had 
been dismissed foi default, it was a proper case 
lor restoration {Mmttneau, J ) B^mal Das v. 
Imam Bakhsh 1923 lah. 431 (2) 


ts were nui represemea uicrc - ; ; 0. 9,E, 13- Scope of S. ISl-^hihereni 

their non-appearance and the ^ourt x 

aside the ex pcnte decree, j The appellate Court is not competent to set 

Ah V AfaHRAF Khan ^ i decree under Order 9 Buie 13- 

L. E. 4 AIL 137 • * . ! iioless it was satisfied the defendant wms pre*.ent- 

0. 9, E. IS — Ex parte decree when jus ti~ 1 ed by some sufficient cause fiom apptaring on 


fled — Suit disposed of on day fixed for argu 
ments on a preliminary question^— Legality of. 


the 4th August. A Court has no power apart from 
the provisions of Order 9, Rule 13 to set as de an 


Where on the dav fixed for hearing arguments ex parte decree made by itself, there bemg no in- 


i the question of jurisdiction the Court ^ finding 


power to do so. 53 L C. 847 


the defendant absent, heard the plaintiff’s evi- i /.) Jagan Nath Abdul Hakim 


dence and passed an ex parte decree. Held, that j 
an ex parte decree ought not to have been passed : 
under the circumstances as the date was not fixed 
for the decision of the case. The fact that an j 
appeal had been preferred from the ex parte > 
decree does not prevent the Court from setting ’ 
aside the ex parte decree or a court of appeal from j 


73 I. C 660 : 1923 Lah. 147 (1) 

0. 9, E. IS — Service by affixture at the 

first attempt — Ex parte decree — If sufficient 

cause to set aside. See C, P. Code, O. 5, B. 17 
9 0 and A, L. E. 437. 


reversing an order of the first Court refusing to 

set aside the decree. {Abdul Raoof,J.) a court s 

Firm OF Seth Khuda Bakhsh v. Ghulam Qadir. asi 

72 1 0.900 (2) pUflTl 

-0. 9. B. 13 -Ex parte order— Setting hardship o: 

aside. See (1922) Dig. Col. 264. Radhabai v. singh v. G 
Anant Pandurang. 70 I. 0. 762 

0. 9, E 13--EX parte procedure. 

Where the vakil of the defendant had asked 


0, 9, E. IZ— ^Setting aside decree — Harsh 


A court should not as a condition precedent to 
selling aside an tx parte decree require the de 
posjt of a large sum of inoneyi as it will work 
hardship on the defendant: {Dalai, /. C.) Indar 
Singh v. Gurdayal Singh. 74 !• C. 86. 

0. 9, E. 13 — Summons not duly served. 

It is not legally necessary to give the defen- 
dant notice of an application by the plaintiff for 


for an adiournment. and on the same being 1 notice man application Dytnepiamim ior 
lor an aoju rn J • nroceedings 1 ^ decree in a mortgage suit. The summons 

refused took "o/mther part 1 mentioned in rule 13 of^Order 9 is the first sum- 

f/"aid P.ggott, /) kLhna Dass i Ram! issued to the defendant giving him notice^ 
Vt'Ai’.u Stkch® 21 a. 1. J. 500 • ! ii’s suit filed and the failure to appear mentioned 


L. E. 4 A. 423 : 74 1. C. 845 : 1823 A. 549 


— 0. 9, E. IZ— Final decree ex parte— I 

partition suit— Decree passed without notice to | 
defendant— Setting aside. ... 

When a court adjourns a pending suit it is its ! 
duty to give notice of the adiourned date to the { 
parties or their pleaders Where after the preli- | 
miBary decree in a partition suit the court ap- 1 
pointed a commissioner for division by metes | 
and bounds and on his report being received { 
passed a final decree without notice to the defen- s 
dant, the ex parte decree is bad and should be set 


1 in the same rules means failure to appear at any 
j time during the suit and not absence at some of the 
I hearings, even if they are all the hearings after 
I tue first at 'which the plaintiff may have made a 
number of applications of various sorts. That 
j rule does not therefore apply to the case of a 
! defendant who is meieiy not served with notice 
I of some apohcation made in the course of the 
I suit. {Batten^ J. C. and Haiti fax, A, /. C.) 
I Panjab Rao v. Baliram. 

S 69 I. C 549 ; 1923 Nag. 18. 


0. 9, E. XZ— Transfer without notice. 

Where a suit is transferred without notice to 


Walsh, JJ.) 0 defendant, the ex parte decree passed in the case 


V. Hex Ram. 


must be set aside. {Mott Sagar, J.) GaNGA Ram v. 
- 0 0, 13 — Heir if entitled to apply. GUIar Mal. 1923 I»ali. 444. 

Heirs of a defendant against whom an ex parte 0. 11, Br. 12 and 14 — Order for produc- 

decree is passed before his death, have a tion of documents— Affidavit of documents' 

aoply to set aside the ex parte decree. 21 All. 274 procedure, 

y. . .r-r-m *« ■, ^ - TTl . VTirtrt «« I . . . 1 _ X. „ r J ^ 


doubted. {Walsh and Ryves, JJ.) Mt BaNOO v. j 
Lala HaRDWARi Lal. 1^23 A. 30. ; 

— 0. 9 , B. lZ--Uottgzgc— Ex parte BndXl 

do^ree — ^Setting aside. See (1922) Dig. Col, 265. 
ANNAJI V. PAKIRA. 6 N. L. j. 27. j 

0, 9, B* 13— Proceedings under— No ! 

decree passed— Effect— If bar right of appeal ! 
aftei* decree* See C. P. Code 0. 41, R» 22. ! 

45 H. I.. J. 805. 


An order for production of documents under 
O. II, R. 14i C. P. C. must follow an order as to 
affidavit of documents under 0. 11, R. 12, C. P. 
Code, In the absence of an order compelling 
defendants to file an affidavit of documents, the 
Court cannot on the plaintiff’s application compel 
the defendants to produce certain account books 
affeged to be with them. (Dos and Kulwani 
Sahay, JJ.) Baidyanatb v Bholanath Roy. 

1923 Pat. 143 : X Pat. Ir E. 233 : 1923 P, 837, 



887 


THE YEARLY DIGEST 


^88 


C.P. CODE {1908), 0. 11, E. 15- 

0. 11, Er. Id and IB^Inspeciion of docu- 
ment s— Documents referred to in the platni-— 
Not material to the case. [ 

Under indent forms signed bv the defendants 
in favour of the plaintiffs, the defendants agreed , 
to purchase from the plaintiffs the goods men- 
tioned in the indents at the prices nO’ed therem 
and to pay for the goods at the cm rent rate of 
exchange on delivery of the shipping documents. 1 
but on arrival of the goods the defendants refused i 
to take delivery unless the plaintiffs agreed to fiv 
the rate of exchange at two shillings to a rupee. 
The plamtiffs declined, and sued to recover the 
value of the goods according to the indent prices 
Plaintiffs in the plaint incidenfallv referred to the 
in^’^oices rece»ved from England for the pu^^pose 
of showing that they had received advice of the ; 
goods they had purchased and that thev would 
make out their own iinoices and =cnd the same 
to the defendants The defendants without filmg | 
their written «;tatemertts took out a summons ‘ 
asking for an order against the plaintiffs for ins- ( 
pection of the original invoices. 

Held, the defendants had not made out a case | 
Cor inspection of the invoices, as under their i 
contract with the plaintiffs they had nothing to do * 
with the prices which the plaintiffs paid in Eng* . 
land, the said invoices not bemg necessary for | 
either the plaintiffs ‘ or the defendants' case.' 
Qutlfer V. Heaily (1883) 23 Ch D 42 Referied . 
to. {Macteod, C, J ) L. and I. Rapapokt v i 
K.\LLIAXJI Hirachaxd, 1023 Bom. 73. , 

0, 12. E. B— Judgment on admissions — ' 

When io be parsed, j 

Final Judgment ought not to be passed upon ; 
admissions in a pleading or an affidavit unless j 
the admissions are clear and unequivocal. It j 
must further be remembered that the power of | 
the court to pass judgment on admissions is des- j 
cretionary and its exercise cannot be claimed as | 
a matter ot right 23 C. W. N 1017 FoU. 
{Mookerjee and Rankin j JJ,) Galstvux t?, E. D I 
Sassodk and Co. Ltd 27 C. W. N. 783. i 

0 13, Er. X and Evidence — Produc- J 

tion of — Docttmenis filed at late stage — Admissi- 
bility — Powef of court. 

Under O 13, Rr. 1 and 2, C P. Code, unlike the 
corresponding provisions of S. 138 of the Old 
Code, there is an absolute prohibition of the 
reception of documents not produced at the first 
hearing, unless good cause is shown ior their 
non- production at that stage. The Court may 
however admit the evidence in the interests of 
justice if the court is of opinion that the recep- 
tion of the evidence will enable the person ten- 
dering it to win a case wh’ch he will otherwise 
lose and that the loss on the case would be an 
excessive penalty for failure to produce the ; 
evidence in time. (Ashworth, A. J. C) Shankar j 
Lai. tf, Mahrub Shaw. 70 1. C. 278 : 

1923 Oudh 59, j 

>—>^0. 13, Er. 1 and 2 — Production of docu - 1 
menis at late stage — Admission-^Dtscreiton of 
court* 

Though it is left to the discretion of the trial 
court to admit in evidence documents produced 
at a late stage still in such matters of procedure 
the Court aSioald lean to an interpretation which 


C. P. CODE (1908). 0. 17> E 1. 

advances justice rather than to a contrary inter- 
pretation. Where certain documents had been 
exhibited in a ca-''e under O. XXL 100, C P, 
Code between the parties to the present litigation 
and there w^as therefore, no ground for supposing 
t’^at they had been fabricated and they evidently 
had an important bearing on the question at issue 
in the trial. Hcldih^i the Court below, erred in 
the exercise of its discretion in rejecting these 
documents. {Ross, J ) Jagdip Pandey v, Mt 
TaibUnnissa 72 I.C. 397 (1). 

0 13 E. 9 — Application for return of 

documents — Nature of Sre (1^22) Dig Col. 267 
Giruinanda K4Li Mttter V , Emperor 

2d Cr. L. J. 202 : 71 1. C. 668. 

0 1 — Right of parfic’i to summon 

witnesses --Dtscrciion of Court — Adjournment of 
the case. 

Under O. 16, R. 1, C P. Code a Court has no 
discretion in the master of an appHcatinti for 
Summonses on witnesses if such applicaHon be 
made before the day of hearing The hearing 
mav no^^ be concluded on the date fixed and an 
adionrnment mav take place in the usual course 
of the progress of the trial and the Court cannot 
refuse to allow any of the parties to reap the 
benefit of such an adjournment in the matter of 
giving evidence 5N L, R. 181 ; 9 W. R 530 
Ref There is nothing in the C. P. Code which 
expressly or imphedlv, declares that witnesses 
must necescarilv be summoned before the day 
fixed for the first bearing of the suit. {Batten, 
/. C. and Hath fax, A.],C,) Bhagchand v 
MusAji. 1923 Kag 58. 

0. 16, Er 2, 3 and 4— Witness 

Government or Municipal servant — Costs of* 

Government servants and persons in Municipal 
or private service cited as witnesses in civil 
suits are not eutitled as part of their expenses to 
the payment of the salary which they would earn 
in their ordinary employment for the time which 
they spend in attending Court. 

.As to the servants of the Municipal bodies and 
private employers. Held the Court below was 
right in supposing the question depends on the 
provisions of rules 2. 3 and 4 of 0. 16 of the Civil 
Procedure Code, and on the rules made by the 
High Court under clause (31 of rule 2. (Richardson 
and Walmsley, JJ,) In the Matter of 
Reference under Rule 1, O. 46, C. P. C. 

38 C. L, J, 149 

0. 16, E. 4 — Orders for payment of ex- 
penses of witnesses— Execiit'on— Sale of land. 
(1022) Dig. Col. 268, Mahomed Warish Sada- 
GAR P. RaHAMAN ALI MeAH. 70 I C. 123. 

———0. 16, E 19— Insolvency proceeding- 
power of Insolvency Court to examine witnesses 
residsnt more than 200 miles. See Presidency 
Towns Insolvency Act, S. 36. 27 C. W. E. 370. 

0* 17, Er, 1 and ^^Adjournment — Dm 

deligence* 

Had due zeal and deligence been shown there 
would have been no difficulty about appellant's 
presenting and obtaining order on an application 
for transfer to the District Court before which 
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C. 3?. COPE (lOOS), 0. It, B, 1. 

similar cases were pending before it closed for 
vacauoij; Held no adjournment could be granted* 
{Broadway and Harnson JJ,} Fixz Holmes 2^ 
The Hane of Upper India Ltd. 4 Lah. 2o8 . 

1923 Lab. d48* 
» 

9 . 17 ^ Sr. 1 , 2-^Defendant absent but 

pleader present —No action by pleader — Nature 
of decree passed 

Witere a decree was passed against a defendant 
when he was absent at tiie uearuig and uis 
pleader though present tooK no part at aU in the 
proceedings, then uiiles^Mt is dcteninned that be 
appeared by a pleader duly instructed, the dis 
posal would be ex parte in vvhxca case on sutiScieot 
cause shown be can apply to have u set aside. Ii 
the deiendant is not able to show that the pleader 
was not duly instructed then it is nut an ex-pane 
decree. {Shan, A C. /. and Crump,].) Motilal 
Ratanchand Marwadi V, Nandram Ualpatram 
25 Bom, L. £. I2id2. 

0. 17, Er. 2 and Z^Adjourned date of 

hearing — Pleader applying for adjournment — 
Refusal —Procedure. 

Where on the day fl.’ced for hearing the 
plaiutitf appeared by a pleader who asked lor an 
adjournment which was refused, if that t tie 
proper procedure lor the court was not to dismiss 
the suit for detault but to proceed with the case 
and write a Judgment. O. 17 R, 2, C, P. C. was 
not applicable to the case but 0, 17, K. 3. did 
apply. 41 M. 266 Ref. {Odgus, J.) Visvanatha 
A sARt V. Sami Asarl 18 L. W. 209 : 

(1023) M, W. H, 802 : 

73 1. C. 982 : 1924 Mad 43. 

0. 17, Br. 2 and Z— Adjournment of suit 

for producHon of witnesses— Oe fault — Pleader 
moving for withdrawal and on refusal for ad 
journment — Declining to proceed as having no 
instructions and leaving Court— Order of dis- 
mtssal— Construction, 

Adjournment of a suit was granted to plaintiffs 
for producing witnesses j but on the adjourned 
date they were absent and their pleader applied 
for permibsiOQ to withdraw the suit with liberty 
to file a fresh su t wh ch was refused. A further 
adjournment was then asied tor and being reius* 
ed, the pleader said he had no instructions to 
do anything further in the case, and left the 
court. An order was made dismissing the suit 
and on an application for restor«ttion being made 
the question arose whether the distnissal was 
under O. 17, K. 2 or O. 17. R. 3. 

Held, pQr Walsh, J.: — Under whatever form, 
the Judge may mafee an oider disposing of a case 
or however he may misunderstand what he is 
doing or whatever mistaken language he may use 
in disposing of the case, the court has to look at 
the actual tacts as things were at the time and 
decide under which rule the order was made. 

Where a party does not personally appear 
even though his counsel originally instructed ib 
if ae has failed to supply hts counsel with 
matertais or funds, and the counsel s.ates he has 
no turt ler rnstmetions, although the situation 
may be drawn the express words of O. 17. 
R. 3. it ought to be treated as a default by the 
plaintid lor want of appearSaoe under 0. 17, R« 2, 
for the counsel no longer represents him and in 

Y D— 19 


C. P. COBB (1908), 0. 17, B. 3. 

that sense the Counsel is not present, while the 
plaintih himself is absent. Held on the lacts of 
Che case, the dism.Ssal was under O. 17, R. 3. 

Per Piggott, J — the plaint fi's noc bemg present 
and the pleader having said ae had no instruc- 
tions to do anything further in the casse leu the 
court, a point had been reached at which it was 
hterally true that the plaiutirfs were absent neuher 
appear ng in person nor by counsel authorised to 
act on their behalf. Toe d smissal was under 
O. 1 7. K 2 and an application for restoration lay. 
[Walsh and PtggotU JJd Lala Jang p.\l Singh 
Raja Kushalpal Singh. 70 I* C. 942 : 

1923 A. 158. 

0. 17. B. 2—AppUcabiHly of 

O 17, R. 2 applies to the case where the hearing 
of a suit has been adjourned and on the adjourned 
date the panics or any oi them fail to api^ar* 
In such a case, O. 17, R 2 enables the court il it 
so choaes 10 deal wita the case as being one under 
O. 9 Of lo make such oiher order as it thinks fit 
[Lindsay and ^utaiman, JJ.) Kam ChaRAN Lal. 
V. Raghubir Singh. 45 A. 618 ; 

21 A. L. J. 495 : L. B. 4 A. 294 : 
75 I. C. 387 : 1923 A. 551. 

0, 17, B. 2— Dismissal— Effect of 

O 17 R 2 applies to adjourned hearings and 
under it the court can proceed under O. 9, R. 8 to 
di&miss the case. In such a case a fresh suit is 
barred. [Fremanile, M ) Guptar Murao t>. 
Bhaiya Mahadeo Prasad Singh. 

L. B. 4 A. 177 (Bev.) 

— 0. 17, Er. 2, 3 — Instructions only to ask 
far adjournment — Dismissal — If can be set 
aside. 

Where on the day fixed for hearing the vakil 
of the plaintiff bad only instructions lo ask for an 
Adjournment and noi to go on with the case, but 
the same was not granted and the suit dismissed, 
the Order was one passed under O. 17, R 2 and 
not under O 17. R. 3. An appi.c«tion ior restora- 
tion under O. 9, R. 9 is mainiaiuable. [MulHck 
and Maepherson, JJ.) Syed Shah MubaMmad 
Maudood V. Maharajah Sir Rameshwar Singh. 
1 Pat. L. B. 281 : 74 I. C. 693 : 1923 P. 580. 

0. 17, R. 8 and 0. 9, E. 6'-AbSBnce of de- 
fendant on date of hearing— -Procedure. See C. P. 
Code, O. 9, R 6 Etc. 

1923 Oadh 18 : 72 I. C. 394. 

>0. 17, B. Z— Absence of defendant^-^Dect- 

sion on evidence — Rights of parties. 

Where the defendants and his witnesses fail to 
appear on an adjourned hearing date and a decree 
is pasaSed against oim on tue basis of the evidence 
on record, tiie court acts under 0. 17 R- 3. The 
remedy of the defendant is by way of appeal and 
not to apply far restoration. {Fremantle, 6 M, and 
Burn,], M,) Mahomed Ahmad v, Md Ashfaq 
Husain. L. B. 4 A. 377 (Bev.) 

0. 17, B* Adjournment of suit— 

Procedure, 

Hdd following 61 P. R. 1916 that where a 
party to a suit has paid ihe process fee for sum- 
moning witnesses tne Court and its officers are 
responsible for effecting service, and an adjourn*- 
menl caused by the non-attendance of witnesses 
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, c. P. CODE (1908), 0. 20, B. 7. 


C. E. CODE (1908), 0. 17, B. 3 
I , ^ cPTv.f-e is aa adionrnment in the I consequences. {Stiller, C. J. and Kulwant Sahay. 

ordinary couri and does not amount to tune | J.) Chanbkika Prasad Singh .. Hiha 
aranted to one party within the meaning of ® • , 

R. 3, C. P. C. O. 17, R. 3 merely autno- ^ g — judgment dictated to short- 

rises the Court to Proceed to decide the suH 

forthwith and it does not authorise its dismissal ^ q 20 R. 3 of the C, P. Code, as amended by 
summarily. {Scott-Smith and Campbell, J J.) Madras Rules does not authorise the judge to 
Kah.amCh.an'd n. Jinda Ram 71 1. 0 soa ^ transcript and to substitute fresh words 

A n of— Process /eei for the words, which fell from his mouthy to any 

OmtiSjort ^0 ' extent he may deem necessary. Where a Judg- 

paid within adjourned day Omt^s , dictated to a shorthand write-- the revi- 

ajtfnesses— Proccdwre. _ , sion contemplated cannot be of the effective part 

The hearing of a case was adjourned tor a lort- judgment and must be of the nature 

mght to enable plaintipo summon his witnesses., g relating to '* 

Within a week of the hearing the | “dencai and anthmetical mistakes arising from 

process fee but the , ,, eummon- i any accidental slip or omission > (Oldfield, J.) 

the time to be short did not take out the . I Krishna Pillai w. Ascr Panditobk. 

ses. On the day fixed for the hearing the Comj « ... .. 

dismissed the suit under O. 1/, R, 3,C. P. C. Held 


dismisseu luc suib uuciti w. , 

that having regard to the negligence of the officer ; 
of the Court tuere was no room for the applica- 

t.on of the stringent provisions of 0, 17 K. i A, | 

]RLAIi& Vt, E^AMZAJh* 

-0. 17i B. Scope — Bx parte decree. 


18 I.a W. 105 : (1923) M. W. N. 354 : 
12 I. C. 688 : (1923) Mad. 663. 


0, 20, E. ^—Judgment — Materials for 

— Personal inspection by Judge 

Where a Judicial officer decides a dispute 
solely on knowledge gained by him on personal 
inspection and without any reference to the 
evidence in the case, the judgment is liable to be 

/TTT.^ J. nUnCtr f ' 


yj jbt. ty-—ocopc — ju-v *•>' v—.,. — eviuciiwc Jiu, .aav- ^ - - 

w'ls not granted to the appellant i set aside in revision. iWo(^ioffe 
Where time a I inrtriT Hna sj. Mahomed Din. 1923 Cal 311. 


S TT^ hir nn" 

^“"a9I.r368"S 
-0- 17 E. S-^iyiiness6S”Failure to attend. 


Where a party fails to get his I 

on the date of hearing, the case should ' 

ni»der O 17 R. 3 and not dismissed summarily. 
mZdrasekhara A,yar,C.J. and kamaswamy 
l^Zr. J.) Muknoh R-ao t;. 

_0, IS, E. 2— Written arguments— Judg- 


^dol Hdg'b. Maho-med Din" 1923 Cal 311. 

0. 20. B. 4— Judgment of Small Cause 

Court— Contents of. See (1922) Dig. Col. 272. 
KOM-APPA KurUp V. Velayi Chettichiar. 

70 I C. 791. 

-—--—•0. 20, E. 4f--Judgment of Small cause-^ 
Courts--Reasons for— Practice. _ 

As a matter of practice, however, it is usual, 
except in comparatively unimportant cases of 
every day occurrence such as those for Jie re- 
covery of petty debts, to set out the particulars of 
the suit and to give reasons for the decisions 
arrived at, thus enabling the High Court, in 
revision, to satisfy itself that the decree or order 
was according to law without the necessity m 
perusing the whole record This practice should 
be followed. . The words need not ’’ ^ere not 
meant to be read as shall not ’ in O. 20. R. 4 
C P. Code The matter is largely within the 
discretion of judges of Small Cause Courts, but 
their discretion should be exercised with due 
r^ard to the circumstances of each case. (May 


menu , , , 

A case was adjourned to a certain date for 
af£»nments. but the parties were not ready and 
the judge gave them liberty to put in written . 

Ir^Timents. By that time a new Judge came m | 

-a after a local inspection, he delivered judg- ! 

W the partfes had sufficient oP^rtumty j gs-a — g— £, ££ • ' 

LM^r/ti/O HARii 1 1 Bang. 274 : 1923 Bang. 252 : 2 Bur. I. J. 108. 

^^Devi Ditta Mal. 4 Xah 364. S. ^—Judgment of Small Cause 

— 0. 18. B- 13— D—'—. I of Small Causas ahould 

'TSo»tB.o.M ootba baa.d.oW,«alte p»..l«lh.pMngfo,dj.m«i.mto 

inral insnection made by the 


refur^r^Vo7arfocalint.peotion made by the 
T^. ^bdull Raoof and Campbell, JJ.) 
TiRATH RAHIM. 

0 19 It Z-AffidavUs—What to contain. 
^verv Affidavit should clearly express bow 
mSl is a statement of the deponent s knowledge 
how much a statement of belief, in which 
S^ the grounds of belief must be stated. Failure 
to distinSish between the two would be taken to 
ate .spring ^ facts wt hm thmr ^n 
iinowledge, which will entail all its necessary 


sions thereon. '{Dalah B C.) Bhudar Singh ^ 
SHAIKH SaHAHAT. 9 0. & A. L. E. 4X4. 


-0. 20. E. 1- 


-Date of decree— Judgment 
written and’signed—Not delivered m open Court 

A'fudgment written and signed on a particular ^ 
date but not delivered in open Court till some 
time later must be deemed to have been delivered 
on the day on which it was pronounced in oj^n 
Court The decree should bear the date on whicp 
the indgment was actually proncmnced> in open 
Court and not when it was written and signed. 
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G. P. CODE (1908), 0. 20, E. 11. 

For purposes of iimitation for appeal time should 
be calculated from the date on which the judgment 
was actually pronounced in Court {Miller^ C. J. 
and Mulhok, J.) Sagarmal Marwari v. Lach- 
MIS4RAN Misir. 1 Pat. 771 : 1928 P. 129. 

0. 20 E 11 — Decree for instalment--' 

Grounds for lenient treatment 
The burden of proving that the defendant is 
entitled to the indulgence of a decree in instal- 
ments rests upon him. Where he has resisted 
the suit on frivolous grounds and has subse 
quently to the institution fraudulently disposed 
of the property and the interest agreed upon 
between the parties was moderate held that 
there was no ground for passing a decree for 
payment of the amount by instalments, {Pifon, 
J. C.) Gela Ram v. Jhangi Ram. 

71 1. C.S03. 

0. 20. El 11— Ground, 

The fact that the estate of the defendants has 
been brought under the management of the Court 
of Wards, is not a reason for allowing instal 
ments. {Mar tinea u and Mott Sagar^JJ) Wali 
Dad Khan v. Maxi Ram. 73 I. C, 800 : 

1923 lah. 266. 

0. go Er. 12 and 18—- i/ exhaustive as to 

cases of frehmtnary decree. 

The cases mentioned in O. 20 of the C. P. Code 
are not exhaustive of the orders which may form 
the basis of final decrees. {Mookerjee and 
Rankin^ //.) Raja Peare Mohan Mookerjjee v 
Manohar Mookerjee. 27 C. W. JST 989 : 

38 C. L. J. 255 : 74 I. C. 373^ 

0. 20 S. 12— Mesne profits— Calculation 

of — Confirmation of decree on appeal. See (1922) 
Dig. Col 245. Raja Sasikanta Acharya v 
Sarat Chandra Rai. 70 I. C. 6 

0. ^ E. 12 (1) {c}— Nature of af plica- 
tion under^Limitation Art. iSi— Applicability 
An application for mesne profits to be ascerta- 
ined under the inquiry under order XX rule 12 (1) 
(c) is not an application made under the Code 
of Civil Procedure nor an application in execution. 
It IS an application to the Court to proceed from 
the stage of preliminary decree to a final decree 
and Art 181 of the Liraitaion Act does not apply 
{Pratt and Marten JJ,) Th/NA Zalaji Shet Mar- 
wadi V, Dhana Jawhrji. 1923 Boau 268. 

0. 20. E. 14 — AppUcabthty of— Preemp- 
tion decree — Vendee not entitled to possession. 
Where the vendee is not entitled to present 
possession the provisions of O. 20 R. 14 C. P. 
Code are not applicable. {Lindsay and Daniels, 
JJ,) Kaghobir Singh v, Jodha Singh. 

46 A. 482 : 21 A. L. J. 4X7 ; 1. E. 4 A, 1^3 : 

73 I. C. 646 : 1923 A 607. 

— 0. 20, E. lA— Decree silent as to stand* 

ing cmps--PlainUtf entitled to them on paying 
money iHto Court, 

Where a decree was passed iot possession but 
there was no mention as to crops in the decree. 

Held that the defendant could have removed the 
crops before the pre-emption money was paid 
into Court. After it was paid he had no right to 


C. P. CODE (1908), 0. 20, E. 18. 

them. As soon as the plaintiff paid the pre- 
emption money he became the owner oi the land 
with its legal incident, the crops attaclied to it 
{Koival, A, J. C.) Bapu v, Vithoba. 

1923 Nag. 327. 

0. 20, E. lA— Extension of time for pay- 
ment. 

A Court has discretion to extend the time for 
payment of pre- emption money in Court Where 
the date fixed for payment happened to come in 
vacation, the money was allowed to be deposited 
on the day the Court opened. 13 A. 189 and 10 
A, L, J. 421 Ref, {Rafigue and Lindsay, JJ.) 
Girdhari Singh v. Bhupal Singh 

45 A. 456 : 74 I, C, 745 : 1923 A. 516. 

0. 20, E. 14 — Failure to deposit money 

by mistake. 

When the decree-holder in a pre-emption suit 
fails by mistake to deposit the full price in Court 
the judgment-debtor is entitled to apply for 
possession of the property by restitution it he is 
already dispossessed and the contention that the 
mistake was made by an official of the court is 
unsound where it cannot be said with certainty 
which of the officials oi the Court had made the 
calculation and whether it was made under the 
authority of the Court. {Abdul Raoof, /,) Mehr 
Din V, Brij Lal. 1923 Dah. 260. 

0^ 20, E. lA—Prc-empHcn decree — Costs 

not directed to be deposited— Effect, 

Where the decree directs pre-emption on de- 
positing a certain amount in court and though 
costs are awarded, the same is made in a separate 
order, costs need not be deposited along with the 
pre-emption amount, {Kan ha ly a Lal, J C.) Nil- 
kanth V, Mahabir Singh. 26 0. C. 345 : 

74 I. C. 658 : 9 0, & A. L, E. 207* 

0. 20, E, IB— Suit for partition— Preli- 
minary and final decrees — Determination of 
mesne profits — Difference between old Code and 
new— Interlocutory order— Order ascertaining 
sharers and their rights — Appeal, 

Under the C, P. Code of 1882 there was but 
one decree in a suit for partition, the decree 
passed after the report of the commissioners 
making the actual division. The order ascertain- 
ing the several parties interested in the property 
to be divided and their several rights therein, 
though treated as a decree in practice and styled 
as such, was not a preliminary decree but was 
only an interlocutory order. On an interlocutory 
application made by plaintiff in a suit for parti- 
tion under the Code of 1882, for appointment of 
a commissioner and for the taking of other neces- 
sary steps m the suit in pursuance of the order 
ascertaining the several parties interested in the 
suit property and their several rights therein, the 
court passed an order negativing the plaintiff's 
right to profits in his share of the properties on 
the ground that the preliminary decree did not 
award to him such profits though be had prayed 
for them in the plaint Held that the order was 
not appealable, being an interlocutory order and 
that the plaintiff was not therefore precluded in 
his appeal from the final and only decree in the 
suit from contesting its validity. (Oldfield and 
VenkatasubJHs Rm, JJ,] T Ramaswami AIYAR 
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T. Sl'BRAMAnia Aitar. f fL' 

^4 1. C. 804 : 1923 Mad. 147. 

0. 21— Applicability of— Sale under od- 

mmistratue order. See (1922) Dig. <^l 273. 
Firm OF Kahka Mal Banarsi Dass^^Fi m of 
Kahug Mal Nathu Mal. 69 I. 0. 718. 

~0. 21, R. 1 {2]--ApplJcabtUty--^Mo} igage 


R- 1 ( 2 ) is not applicable to mortgage- 
decrees. {Spencer and Devadoss^ JJ ) Ambi s?. 
Valia Thamburati. 45 M, * 

18 I. W, 686 : 33 M. L, T. 101 (H. C.) 
tll928) M. W. N. 753 : 75 I. C. 566. 


j C. P. CODE (1908), 0. 21, B. 2. 

application is made to the Court as a Court which 
passed the decree and not as a Court which is 
executing the decree; and it is open to the 
judgment debtor to plead that the claim has 
ahead} been satisfied even though the formalities 
prescribed by O 21 R. 2 (1) and t2) have not been 
tollowed, 35 M, 659; 40 M. 296 Ref. {MacUod, 
C. J. and Cfutnpi /,) Raghunath v Gangaram. 

47 Bom. 643 : 25 Bom. E. B. 474 t 
I 1928 Bom. 404. 

— 0. 21, R. 2 — Execution — An angement 


pending appeal that oitginal decree should be 
tncxecuiable in pat t-^ Whet her a bar to execution 
of appellate decree. 

, 1 An arrangement made pending an appeal that 

0. 21,iR. 1 (2)— m court ^^he * original decree (which is the subject of 

appeal) shuuld be inexecutable m part is one that 
cannot be pleaded in bar of execution of ibe 
appellate decree. /13 M. 725 ; 40 M. 233 dist. 
{OHpield and V enkatasubba Rao, JJ*) 

Ramanathan Chettiar V. Venkatachellam 
Chettiar 44 M. L, J 599 : (1923) M. W. N. 297 * 
17 L. W. 635 : 32 M. E. X. (H.C.) 401 : 


takes effect. . , ^ x- r 

Where judgment-debtor without notice of the 
assignment of the decree or of the petition put in 
by the assignee for execution deposits the money 
into court, then it amounts ipso facto to a complete 
discharge. C. J. and Kulwant Sahay.J. 

Tata Iron and Steel Co. Ltd. v. Baidyanath 

Laik. 8 Pat. 764. 


wo T n «a« • Mad- 619 . 


... 0. 21, R. 2 Adjustment not certified— 

Effect, A 

Even where an adjustment of a dscrce is not 
certified the judgment debtor can prove discharge* 
{Spencer and Venkata Subba Rao, JJ.) Kalagar^ 
SRirama Row v, Bapayya, 18 E. W. 4 o 3 . 

- 0.21, R. %— Adjustment— •what ts^-Power 

to amend decree* . 

The adjustment in O. 21, R. 2 means some kind 
of satisfaction or payment of the decree. No oider 
of amendment of the dectee can be passed in 
proceedings under 0. 21, R* 2. 

in execution, a money decree cannot be con- 
verted into payment in instalments in pursuance 
of an arrangement of parties. {Dalai, J. C } Nawab 
Haidek MiRZA 2^. Kailasah Narayan Das. 

9 0. & A. L. R. 889. 

, — 0. 21 Er. 2 and IQ— Assignment of decree 

•^Bights of assignee— Recognition of assignm..ni 

—Payment by judgment debtor not certified to 

Court— Recognition of. 

Whether attachment proceedings are already 
commenced at the instance of the decree holder 
or not the assignee or transferee of the decree, 
cannot continue any proceedings previously 
commenced, nor can he institute any fresh pro- 
ceeding’s for the execution of the decree unless 
he makes an application under O. 21, R. 16 to the 
Court wh‘ch passed the decree. That application 
will be heard by the Court not as a Court execut- 
ing the decree, but as a Court which passed the 
d^ree* and until au order is made by the Court 
which passed the decree that execution may 
proceed at the instance of the transieree, it is not j 
open to the transieree to execute the decree, nor is 
there any Court which is executing the decree. 
*The provis ons of O* 21, R. 2 (3) would nut be 
applicable as that only enacts that a payment or 
adjustment, which has not been certified^ or re- 
car ^d as aforesaid should not be recognized by 
any Court executing the decree. When an applica- 
tioa is roadetothe Court which passed the decree 
by a transieree or assignee of the decree from the 
original decree holder under O. 21, R. 16 the 


0. 21, R, 2— Failure to certify satisfaction 

— Application in execution — -EH ect— Right to sue 
for damages for breach of contract. See Contract 

1 Mys. E. J, 109. 

— 0 21, R. 2 and 0. 34, Rr 2-and 3— Mort- 

gage-decree— Private adjustment notified by 
judgment-debtor— Recognition by court. 

' O. 21, R. 2, P C. applies even to a final decree 
in a* mortgage and such a decree, like any other, 

IS capable oi adjustment. Where the judgment- 
debtor has given information to the court that the 
decree has been adjusted the court is bound under 
0 . 21 , R. 2 (2i to issue a notice to the decree- 
holder to show cause why the adjustment should 
not be regarded as certified. (Halit fax, A. /* C.) 
Lachman Singh v. Mardan Singh. 

‘ 1923 Rag. 20. 

0, 21, R. Payment to third , party 

under terms of compromise decree— Jf within 
mischief of section 

The words ot O. 21. R. 2 are very general tand 
there is nothing in them to limit the payment to 
the decree holder only— Where a compromise 
decree directed ihe payment of money to a third 
party and the payment was not certified to court 
the same cannot be relied upon in execution. 
(Ryves and Qokul Prasad, JJ,) Mahadeo Prasad 
k Hamidan. 45 a. 304 : 21 A. E.?J 97 : 

L. R. 4 A. 117 ; 71 1. C. 467 : (1923) A, 271 (D* 

— 0. 21, R 2^ Satisfaction of decree— 

Failure of decree holdef to certify — Remtdy of 
judgmen t-debtor — Damages. 

Where a decree-holder whose decree has been 
satisfied by payment out of Court fails to certify 
sab sfactionito the court and executes the decree 
and realizes the money due under it, the judgment 
debtor may sue for recovery of the money pa>d out 
of court as on a failure of consideration or to 
damages for breach of an express or 
promise to certify payment. {Mauitg K^tn, J*) 
MaUNG Myo •u, MauNG Kka. 70 I. 0. 115 : 

1923 Bang, 88. 
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0. 21, B. 2— Uncertified adjustment. 

Power of Court to take cogn izance. 

Where an adjustment is not certified to the 
Court which passed the decree within ttie time 
allowed by law under O. 21 R. 2 of the C P, 
Code the Court is justified in refusing to take 
cog nuance ot the alleged adjustment, {Kanhaiya 
Lal,J. C. and Simpson^ C.J Harihar Pra- 
sad V. Babu Shankar Dayal, 10 0. L. J. 351, 

• 0. 21, B. 2 — Uncertified payment— Exe- 

cution against surety of judgment- debt or. 

A surety tor the judgment-debtor is bound so 
long as the judgment-debtor is bound. The judg 
meat- debtor is oound so long as any payments 
which he may have made are not certified to toe 
court and coiisequentiy tne surety cannot set up 
such payments in bar ot execution against him. 
(Woodroffe and Ghose, JJ) Onkarmal AgaRWAla 
V Nritva Gopal Chaki. 1923 Cal. 313 (Ij 

0. 21, B. 2— Uncertified payment — Not 

to be recognised by executing Court — Remedy of 
judgmctt t-debior. 

Where a payment by the judgment debtor is 
not certiiied under O. 21, R. 2 C. P. Code, the 
Court execuUag the decree could take no— cog- 
nisance ot that payment, but if the creditor by 
taisiug out a doarkuast recovered the amount 
agaia that would not bar the judgment-debtor 
from seeding to recover the amount which he had 
paid to his ci editor without its being certified 
Macleod, C, J. and Crumps J.) Ganesh Mahadev 
V. YESdWANT. 25 Bom. Ii. B. 247: 1923 Bum. 

258 (Ij. 

0. 21, B. 2 els. (2) and (3)— Application 

for certifying payment — Where to be made — Pio- 
cedure. See (1922; Dig. Col. 276 Jadunandan 
Singh v. Sheonandan Prasad Singh. 

1 Pat. 644. 

— 0. 21, E. 2 (els. 2 and Z)--Fraud by decree- 

holder. 

The provisions of clause 3 of R. 2 of O, XXI 
are not to 'be rendered iiugatoiy by the applica- 
tion of ihe general provisions of S. 47 of the 
Code. The decree-holder is bound to certify an 
adjustment, and the judgment-debtor is also given 
a right to apply to the Court to certity an adjust- 
ment. If the adjustment be not certifi*:d, it is 
entirely the lauU of xhe Judgment-debtor, and he 
does not deserve the consideration of the Court 
if he fails to take the very ordinary precaution 
ot seeing that payment ot adjustment made by 
him IS certihed to the Court. 

Even if it is ehtablished that the conduct of the 
decree holders is trauduient, the judgment debtor 
is not ehtilted to obtain an extension of the lime 
within which an application is to be made to the 
Court under Cl 2 ot Ri 2 ol O. XXL {Rdbimon^ 
C. /. and Maegregor, /.) P. R. P* L. Chetty 
Firm n. G. Lon Pow and Ma Kin, And Ma 
PON. 1923 il^ng. 103. 

0, 21, Br. 6. 11 and S. 39. Transfer of 

execution*-- Fresh application when necessary. 

Where a decree has been transferred to another 
Court for execution, there is nothing in the law 
which compels the decree holder to make a 
second application for execution in the court 


C. P COBB (1908). 0, 21, B. 11. 

to which the decree has been transferred, if an 
application has already beee made to the court 
which passed the decree. Where it is not known 
whether the application in the first court was 
only for transfer or wheiher it was tor execution, 
the fact that notice was issued under O. 21, R 22 
so thit it must have been lo form and substance 
one for execution. {Mulhek and Foster, JJ.) DuTT 
V. Taraprasanna Roy Chaudhuri. 

2 Pat. 909 : (1923) Pat. 280 : 5 Pat. I. T. 11 : 

74 I. C. 753. 

0. 21, Er. 11 to 14, 11 -Application for 

execution — Particulars to be stated in— Return 
for amendment and for payment of coutt fee 
— Application in accordance with law. 

O, 21, Rr. 11 to 14 of the Civil Procedure Code 
gives the particulars which the law requires to be 
stated in an application tor execution. If the 
application conforms with those rules and is pre- 
sented upon a properly stamped paper, it must be 
taken to have been properly presented in accor- 
dance wuh law. O. 21, R, 17 prescribes the 
course which the Court shall take w’hen the 
application does not conform to the requirements 
of Rr. 11-14 and provides that the Court shall as- 
certain whether such of the requirements cf those 
rules as are applicable to the case have been com- 
plied with. If they have not been complied with, 
the Court is empowered either to reject the appli- 
cation or allow the defect to be remedied withm 
a time to be fixed by it. It further provides that 
where an application is amended under the pro- 
visions mentioned, it shall be deemed to have 
been an application in accordance with law and 
presented on the date when it was first presented. 
It may be inferred from this that where the appli- 
cation is returned on the ground that the require- 
ment of the rule have not been complied with and 
is not amended within the time fixed, it cannot be 
regarded as having been presented in accordance 
with law. It is nowhere stated, however, that 
where the application conforms with the pres- 
cribed requirements and is returned for some 
other reason it shall not be deemed to have been 
presented in accordance with law* No provision 
is lound lor the payment of any Court-fee on the 
amount claimed in excess of tlrnt covered by the 
Court-fee paid together with the plaint, or for 
supplying a copy oi the record-of-nghts, and as- 
suming these were matters which the Couit might 
require to be done, the failure to do them, cannoc 
affect the validity of the application as such. 

The authorities are not uniform on the question 
whether additional Court-fee is payable on inter- 
est which has accrued on the decretal amount 
since the date of the suit and for which no Court- 
fee has been paid with the plaint But assuming, 
without deciding that it was within the compe- 
tency of the Court to require payment of the addi- 
tional Court-fee before it would order execution 
to proceed in respect of the additional amount 
claimed, such a fee was in no sense a Court-fee 
payable on an application for execution. It was, 
if payable at all, a Court-fee payable on the plaint 
in respect of a part of the subject-matter in dis- 
pute which could not be estimated at that time 
when the plaint was presented, and which it is 
not usual to exact at that time. The failure to 
pay this fee would, at the most, entitle the Court to 



2§9 


THE YEARLY DIGEST 


300 


C. P. CODE (1908), 0. 21, E. 11. 

hold its hand and refuse to allow execution to pro- 
ceed or dismiss the application it the fee should 
not be paid withm the time ordered, but its non- 
payment cannot invalidate an application tor exe- 
cution properly stamped in accordance with the 
requirements ot the Court Fees Act and contain- 
ing the particulars required by the provisions of 
O. 21, Rr, 11 to 14. {Miller^ C J. and kulwant 
Sahay, J.) Bhagwat Pr^^sad Singh v, Dwarka 
PRASAD Singh 2 Pat. 809 : (1923) Pat. 229 : 

4 Pat, L. T. 513 : 1 Pat, L. E. 453 . 

74 I. C. 174 : 1924 P. 23] 

0. 21, Br. 11 and Vt~ -Concur rent evecuhon 

— Permissibility of— -Amendment 

O. 21, R, 11 of the C, P. Code is no bar to the 
maintenance of concurrent execution, It is open 
to the Court to allow the amendment of the 
application for execution already filed by the 
addition of other properties to the list of the 
properties sought to be attached and O, 21, R. 
17 does not bar any such amendment. 27 C. L. 
Jr 393 Ret. 17 CaL b3l dist. [Mullick and Kul- 
want Sahay, //,) Ram Somran Prasad v. 
Baburam Bahadur. (1923) Pat. 61 ; 

4 Pat L. T. 99 : 71 X. C. 741 : 2 Pat. 338 . 

1933 P. 224. 

~0. 21, E. 11 — Execution application — 
Formalities for— Omission to mention date of 
prior application — OmisUon io state existence 
of cross decree. 

Material defects would vitiate an application 
for execution. Where there had been two prior 
applications for execution but the date of disposal 
ef the first applicatiou for execution was alone 
stated but not that of the second, though the 
numbers of execution cases were stated with 
regard to both the previous applications held that 
the omission of the date of the disposal of the 
second previous application for execution was not 
a material defect The omission to mention the 
existence of cross- decrees however may be a 
material defect. {Chatterjea and Panton, JJ.) 
Prosanna Kumar Chakerbutti v. Jotindra 
Nath Bose. 71 1, c 1054. 

0. 21, E 11 {%)— Execution application— 

Joint decree holder s--^Venficat ion — Mode of. 

Where there are a number oi decree-holders, 
some of whom are not acquainted with the facts 
of the case all the law requires is that the appli- 
cation should be verified by some person proved 
to the satisfaction of tlie Court to be acquainted 
with the facts of the case. It would be straining 
the language of the rule too far to say that where 
there are more applicants than one the verification 
should be signed even by those who are not ac- 
quainted with the facts of the case or that where 
one or more acquainted with the facts of the case 
verify their verification is not sufficient 
C« J* and Kulwant Sahay, J,) 
Bhagwat Prasad Singh Dwarka Prasad 
2 Pat. 809 : (1923) Pat. 229 : 

4 Pat, I, t, m : 1 Pat. I». E. 458 : 

74 I. C. 174 : 1924 P. 28* 

21, E. lS--^Adjustment of rights of 
decree- Mders^Discretmn-Joint decree — Ots- 
ehmrge given, by one of ike decree-holders, 


I C. P. CODE (1908), 0. 21, E. 16, 

I O. 21, R, 15 of the C. P. Code allows a wide 
discretion to the Court, which has authority to 
make such adjustments of the rights of the decree 
I holders inhrsc as it may think equitable and 
proper. A decree for costs passed in a partition 
I suit in favour of several plaintiffs can only be 
I executed by all the decree holders jointly or by 
j some only ot the decree-holders subject to the 
j provisions of O. 21, R. 15, C. P, Code. It is not 
competent to one of several joint decree-holders 
to grant full discharge of the decree out of Court 
1 or to certify to the Court complete satisfaction of 
' the decree without the -concurrence of all the 
decree holders. {Piggott and Walsh, JJ ) Umrao 
Beg V. Mukhtar Beg 45 A. 401 : 

L. E. 4 A. 516 : 21 A. I. J. 308 : 74 I. C. 687 : 

1923 A. 494. 

0. 21, Er. 15 and 16— Decree-Transfer 

of portion of decree— Validity — Condition that 
transferor should continue execution — Right of 
transferee to be brought “on the record and to 
execute the decree — ^C, P. Code, O. 22, R. 10. See 
(1922) Dig, Col. 250, Muthiah Chettiar v, 
Lodd Govinda Doss Krishna Doss. 69 I C. 837. 

0. 21, E. 16 — AppltcabiUty— Award filed 

in courts 

The provisions of 0. 21, R. 16 are applicable to an 
award filed in court, and the assignee of such an 
award can apply lor execution of the same and the 
recognition ot his rights. {Greaves, J,) Glads- 
tone WVLLIB & Co. V. jOOSUB PEER MaHOMED. 

: 27 C. W K. 666. 

0, 21, E. IQ— Benamtdar— Right to 

execute-Decree for money against several persons 
-..r- Meaning of. 

0.21, R. 16 C. P. Code is a bar to execution of 
a decree by a benamidar for one ol the judgment- 
debtors. The expression “ decree for money 
against several persons ” is not restricted to a 
personal decree for money against two or more 
defendants. [Bakei, 0. J. C.) Nanhelal v. 
Mangilal. 19 H, L, E. 151. 

— 0 21, E. 16 — Transfer of decree for exe- 
cution to Revenue Court — Recognition of assign- 
ment— Power to execute^ 

Under O. 21, R. 16 of the C. P. C the heirs of a 
deceased decree holder may apply for execution 
to the Court that passed the decree, and under S. 
42 of the C. P. C. they can do so equally to any 
Court to which that decree has been transferred for 
execution. It may also be that the right to apply 
for execution in these circumstances includes the 
right to carry on an execution already initiated by 
the licensed tkeree holder. But both these things 
can be done only in a Civil Court. The Tt^sil- 
dar as Revenue officer has certain powers in the 
execution of a decree by ejectment, but he cannot 
execute such a decree in favour of any one but the 
person named in it. When it is ordered to give 
possession of a holding to a certain person who 
IS then alive, he has no more power to give 
possession to any body else whom he considers to 
be the heir of that person than a mazkun wpul^ 
have in tl^ same circumstances. (BaUifax, 14.4, 
C.) Mt, Krishna Bai v. Debi Singh. 

71 I, C, 409 : 1923 195, 
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— 0, 21, E. 16 — by opcraiioft of 

law — Assignment if necessary. 

were cjiven in trust, and tire trustee od* 
tained a decree tor rent against certain tenants, 
before the decree couid be executed, the trust was 
declared invalid and thereupon the owner of the 
properties applied to execute the decre. field, he 
must be deemed to have become an assignee of 
the decree by operation of law and could execute 
decree without a formal assignment from the ex- 
trustee. {Jwala Prasad and Foster^ JJ.) Gobind 
Singh r-. Maharaja Kumar Gopal Saran 
Narain Singh. 4 Pat. D. T* 731 : 

2 Pat. L. B. 27 

0^ 21 E. 16— Proviso— Decree for money ; 

against assets if included— Assignment benami for 
one of the judgment-debtors, bee (1922) Dig. Col. 
278. SA0AGOPA Aiyengar Sellammal. 

72 1. C 861. 

0. 21 E. Vt-— Amendment— Power of 

court— Amendment after 12 years, hut applica- 
tion Within time — Effect, 

O. 21 R. 17 does not take away the power of 
court to amend an application for execution at any 
time before its disposal. An application so 
amended is one in accordance with law and must 
be decreed to have been presented at the date of 
the original presentation itself. 

An application for execution was filed within 
12 years of the decree but it required an amend- 
ment. which however was made at a time when 
the decree was more than 12 years old, Held 
nevertheless, S 48 did not bar the application. 
{Spencer and Deimdoss, JJ.) Vemuri Pitchayya 
V, Raja Yarlagadda. 45 M. L. J. 651 : 

18 I. W. 739 : 33 M. L. I, 125 (H. C.) 

0. 21, E VI— Execution application-- 

Amendment— Inclusion of prayer for attach- 
ment of properties not included. 

Where an execution application has been 
registered under O. 21, R. 17, C. P, C. no amend- 
ment IS possible thereafter. An application to file 
fresh list of properties against which execution 
IS also praved for. is not an amendment ^of the 
execution petition. {Miller, C, J. and Kulwant 
Sahay,].) Chaurasi Mahasarick v. BhagaN 
Sahu. 2 Pat. 787 : (1923) Pat. 209 : 

74 I. C. 144 : 1924 P. 20. 

0. E 17— Scope of-— Power of Court 

to allow amendment, bee (1922) Dig. Col. 278. 
CHOWDHtJRI CHIXTAMANI MAHAPATRA P. SRIMATI 
Monmohini Debi. 69 I. C. 200. 

-*0. 21, E. W—AppUcaUliiy— Pre-emption 

decree— Costs tf can be set off. 

A vendee against whom a decree for pre- 
emption has been passed subject to a certain 
amount bemg deposited is not a person who can 
recover the purchase money ^ from the plaintiff 
unless he chooses to deposit it. He cannot compel 
the plaintiff to exercise his rights under the decree 
fmr pre-emption and the case does not fall under 
O. 21, R. 29. Hence cots awarded cannot be set off 
against the amount to be deposited as pre-emption 
money. {Eanhaiya J, ,C ) Hilkaxth v* 
Mahabir Singh. 26 0. C, 345 : 74 1. C. 558 : 

9 0. & A. D. E. 207. 


0, 21, E. 19'-C>os*> claims undef a decree 

— Decree tn favour of a plaintiff for a smaller 
amount as her stndhanum— Decree for larger 
amount m favour of defendant against plaintiff 
as heiress of her mother — Execution of decree 
for smaller amount ly her Stndhanam heir of 
plaintiff 

Where the plaintiff obtained a decree against 
the fourth detendani for a sum of money ivbich 
she was entitled to as her own Stndhanam, and 
under the same decree she was liable to the fourth 
defendant for a larger amount in respect of her 
mother's estate as her mother’s heiress, and the 
; plaintiff's husband as the legal representative ot 
i the plaintiff to her Stridhanam sought to execute 
I the decree for the smaller amount against the 4th 
I defendant while the heir in respect of the phi’s 
mother's estate was the first defendant, the plain- 
tiff’s brother. Held, that the decree was inexc- 
cutable in the hands of her husbaiid and that 
O. 21, R, 19 C F. C applied and consequently 
the decree was satisfied to the extent of the 
smaller amount 40 Bom. 60 Referred to.{Oldfield, 
and Venkata Subha Rao, JJ ) VenkaTanarayana 
V. PuRVADA Narasimh V Row, 44 M. L. J. 590 : 

17 L W. 643 • 32 M. I T. (H. C.) 341 : 

' 1923 M. W. N. 474 : 72 I. C. 866 : 

1923 Mad. 688. 

0. 21, E. Id—Jiifisdutwn, 

Where both parties claim to be entitled to 
recover a sum of money from each other unaer 
O. 21 R. 19 C. P. Code execution can be taken 
out only for so much money as remains after 
deducting the sum due to the judgment-debtor. 

Where the claim sprang from a compromisa 
entered into between the parties, the object of 
which was to put an end to all disputes between 
them and it was never contemplated that another 
action should be brought in respect of any of the 
matters which formed the subject-matter of the 
settlement: 

Held the execution Court has jurisdiction, though 
the decree merely declares the rights of the 
parties inter sc and does not direct any act to be 
done. {Snadt Lai, C,J. and Abdul Qadtr, J.) 
Haji Mahommed Ta(,>i f. Haji Abdul Rahman. 

1923 Laht. 151. 

0. 21, E. 21 — Mortgage dccree-Pur chase 

tn execution without pei mission of Court— Void- 
able and not void, 

A purchase of the mortgaged property In an ex- 
ecution sale b\ the mortgagee decree-holder with- 
out the permission ot the Court under O. 21 R. 72 
C. P, Code is not \oid but merely voidable. 

Per buhtawardy, J. The defendant in posses- 
sion could plead the voidable character of the 
purchase by the mortgagee irrespective of the 
question of limitation. {Walmsicy and Suhra- 
wardy, JJ.) SaRadindU Chakravarti v. Gosta 
Behari PramaniR. 27 C. W. N. 208 : 76 I, C 196 : 

37 C. L. J. 403 : 1923 Cal. 802. 

^0, ^1, E. 22, 90 Death of Judgment 

debtor after attachment and order for sale, but 
before sale, l^gal reprsentaiive not brought on 
recot d— Effect. 

Where alter attachment and order for sale the 
judgment-debtor dies but without his legal 
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fcpresentative being brought on record, the sale 
takes place, it is not null and void on that account 
The case where want of notice under O. 21 K. 22 
constitutes a material irregularity is qui.e 
ditferent. (Spencer and KnJtnan, JJ.f Minor 
DORAISWAMY V CHIDAMBAtlAM PlLLAY. 

18 L. W. 577 : 45 M. L. J 413 : 

33 M. L. T. (H. C.) 35 : (1923) M. W. N. $17 : 

75 I. C. 46. 

0. 21, Br. 22 and ^~-E.%ecuhon of decree 

— dsiachmeni without notice. 

The issue of an attachment before the service of 
the notice issued under O. XXI. R.22 ot the Code 
ot Civil Procedure, is in the abseoce ol any 
sufficient cause justiiying an apprehension that 
the property sougtit to be attached would be re- 
moved or transferred, a mere irregularity and the 
execution proceeding is not thereby rendered 
invalid. It there was any reason for the issue of 
an attachment before an order was passed under 
O. 2i R 23 of the Code, it should have been recor- 
ded at the time. The faimre to record the reason 
does not, however , se render the attachment 
invahd. {Kan ha ly a Laly J. C.J GiRw^AR Sahai t?. 
Mangal. 26 0. C. 288 ; 

9 0. and A. L, B, 92 : 73 1. C. 241. 

0.,2l, B. 22 — Notice under^lnstalment 

decree— -Notice under 0» 21 R. (iS— Sufficiency 

of. 

Where an application for execution on default 
of payment of an lusiaiment under a compromise 
decree is made more than one year alter the date 
of the decree, a notice to the judgment debtor 
muse be given as acquired by O, 21, R. 22. C. P, 
C. The terminus a quo is the date of the decree 
and not the date of default in paying the insial 
ment which gave the right to execute the decree 
Where however a n.->tice is served under O. 2l R 
66 C. P C. the object aimed at by O. 21, R 22 is 
carried out, The omis&ion to issue a notice 
statedly under O. 21, R. 22 C, P. C. does not 
vitiate the proceedings especially if the omission 
has not resulted in any injury to the judgment- 
debtor. {Shadi Laly J.) Koralil v Punjab 
National Bank, Ltd. 5 Lah. L. J. 87. 

.0. 21; B, 22 —Noil ce — When necessary 

Object of, 

O 21. R 22 requires the decree holder to issue 
only one notice upon the Judgment debtor or his 
legal representative. The object of the rule is 
merely to protect the judgment debtor or his legal 
representative from being lulled into a sense of 
security. Once a notice is served, the rule does 
not contemplate that a fresh notice should be 
served for every execution application made more 
than one year after the last order against the 
Judgment debtor. ^ [MnUtek and BuckniU, JJ ) 
HaHADEO SINOH V. DHOBI SiNGH 2 Pat 916. 

4 Pat. t T. 721 : (1923) Pat. 283 : 741. C. 838. 

0, 21, B» Notice under, when neces 

mry’^Omtssion to give notice, effect of, 

ijn<ierO*2t R. 22. the executing court is 
required to iss ue the notice therein required only 
id cases where the application is made more than 
one year after the date of decree. 

Qmerez Wt^ther the omission to issue the notice i 
in cases in which It has to be issued renders the * 


C. P. CODE (1908), 0. 21, B. 33. 

sale null and void. {MtUcry C. J. and Adatni, 7.) 
Baldeo Singh v. Meghu Singh, 74 I. c. 202, 

0. 21, B. 22 — Omission to issue notice— 

Failure to record leasons for- Illegality or irregu- 
larity. See (1922) Dig. Col 279. Kasivisva- 
NATHAN ChETTY. V. SOMASUNDARAM ChETTY 

70 I C. 611. 

^ Q. 21, B, 22- -Transfer of property which 

is the subject of decree— Rights of transferee — 
Execution of decree. (1922) Dig. Col, 278. 
Thakuri Gope V. Malik Mokhtear Ahmad. 

69 1, C 959. 

0. 21, B. 29, S, 151 — Stay of execution on 

ground of fraud. 

The executing Court had no power to stay the 
execution under 01 der XXI rule 29, of the Civil 
Procedure Code if at that time no suit was pending 
before it against the decree holder on the part of the 
judgment debtor. But the Court has an inherent 
power under section 15 the Civil Procedure 
Code to stay execution on the ground the ex parte 
decree was obtained by fraud. {Scott Smith, J.) 
Fitzholms V. War YAM Singh. 75 I. C 419 : 

(1923) Lah. 514. 

■—0. 21 B. 30— Decree for money Attach- 
ment when necessary. 

In the case of a decree for money when it is 
provided that if it is not paid by a certain date, 
specific immovable property should be sold, no at- 
tachment is necessary under 0 . 21 R,30. it is only 
m cases of decrees for money wh ch do not affect 
any specific immovable property, that the rule 
applies. (Miller^ C. /. and Kulwant Sahay, J.) 
Jagannath Sag v, Dbbi Prasad Dhandhania. 

2 Pat 768: 73 I C. 598. 

0. 21, E. 82 (5) — Decree for demolition of 

a structure-— Execution — Subsequent erection of a 
new wall— Power of executing court to order 
demolition of .new wall. 

The provisions of O. 21 R. 32 (5) C. P. C. 
apply only where a decree for an injunction has 
not been obeyed. Consequently where a decree 
for the demolition of a particular wall has been 
executed and the wall demolished accordingly, 
the decree cannot be put in execution again so as 
to require the demolition of a new wall subse- 
quently erected. The remedy of the decree- 
holder is by a fresh suit. {Marttneau% /,) Malika 
V, Sondar Singh. d Lah, L. J. 70, 

— ^0. 21 B. ZZ— Decree for teshiuUon of 

conjugal rights— Detention of females in jail. 

Though the tendency of modern legislation is 
against sending women to jail in civil matters, 
in a case where a husband has obtained a decree 
for restitution ot conjugal rights which the wife 
refuses to obey, but she persists in leading an 
immoral life with another, she must be detained 
in jail m execution ot the decree, {Moti Sugar, /.) 
Jagan Nath t?. Basant Ram, 75 I. G. 24 : 

1923 Lah. 595 (2). 

0^ 21, B, ZZ— Decree for restitution of 

conjugal rights— Failure to comply with—Bffeoij, 

The tendency of modern legislation is again A 
sending women to jail in civil matters. Where a 
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decree for re^titu^l.>Il of conjugal rights is di;»- 
obeyed, the w ie is not entitled to make a claim 
agiiust the husband lor maintenance. The 
Coufis should sparingly exercise their power oi 
sanding women to jail. {A^dul Ravof^ ],) Mt 
Amir Bibi v. Nur Mahomed 73 I. C. 716. 

0 ^ 21, fir. 35 and ZQ— ‘Applicability — 

Decree-holder — Enjoyment of property delivered 
in execution -‘Dibturbance by person ‘Without 
any right — Suit for damages. 

Where a decree-holder, who has obtained 
delivery in execution of a decree for possasaun oi 
immoveable property, is disiurbed in his peaceful 
enjoyment thereof by a person \yho, acco'dnig t > 
the decree-holder himaelf, has no right legiti- 
ma eiy derived irom any competent person to do 
so, his remedy is eitner hi cnmioal prosecution or 
in a suit for damages. The person di&turbmg 
cannot be regarded as tenant against whom there 
can be an order tor delivery under 0.21, K. .sS C. 
P. Cade. {Oldfield and Venkatasubba Rao, JJ ,) 
IBR4.HIM Sahib r Kowmmal, 70 I C 755 

1923 Mad 25 

0. 21, fir. 35 and 9b— Delivery of posi^es- 

sioih'Fonnal delivery- Judgmeni^dtbtoi in poises 
ston— Interruption of adverse possession 

Where the jjdgmem-debtor is in actual posses- 
sion and aciual possess on must be given in ex- 
ecution in accordance with O. 21 R. 35 C. P. C 
Wnere merely format possession of immoveable | 
property is given to a put chaser at an execution | 
sale it cannot prevent limitation running in 
favour oi the judgment-debtor where the latter 
remains in actual possession, and the property is 
not in the i ccupancy of a tenant or other persons 
enti.ltfd to occupy the same. 43 A. 520 . 36 B, 373 
referred lo. {bcolt Smtth, J,} SardarkhaN v, 
Abdullah Khan. 71 1 C. »85. 

0* 21, Br. 35 and ZB— Symbolical pos:ies- 

sion — Dell vet y of, in a case where actual 
smw ought to be delivered —Effect on parties. 
Though symbolical pis^tssion is del vered 
where actual possession should have been given, 
still SI far as the judgment debtor and other 
persons bound by the decree are concerned, i 
operates as delivery of actual possession 24 C. 
7i5 , 17 M, L. j 593 Rel. {Adami, J ) Maharaja 
pRATAP Udhi Nath Sahi Deo v. B iaiant Sunde-.- 
Bans Koer. 71 1. C. 999 : 24 Or. I. S. 279 : 

1923 P 76 

— 0. 21, B 35 — Symbolical possession — 

DeUvery -Warrant— Effecting of 
T.ie provisions ot the code as to how symb dical 
dehveiy is to beef-ected must be strRtly complied 
with. Failure to affix a copy of the warrant lor 
delivery nf possession to the place vitiates the 
symbolical delivery. {MoH Sagar^ 7.) Nidhi Ram 
V, PaRSA ram. 74 I. C, 1 : 1923 lah. 693 

0. 2l Er. 35 (2) & 9B -Symbolical pesses- 

sion— ‘Delivery of — When permissible 
There can b* no symb dical possession as bet- 
ween the parties to a decree where the property, 
is immoveable property which is capable oi iro 
mediate actual possession end cr mes wi bin the 
scope cf the diiecnon in Order 21, R 36 
C. P. C. Eitl er the decree^hoJder is- put iu 

Y D— 20 


C. P. CODE {19081, 0. 21, B. 64. 

possession or not. Symbolical possession is the 
term properly applied where ihe propeitv is of a 
kind which can be taken possession of in execu-' 
tioii only under O 21 R 35 i2), 36 and 
96. Formal delivery under the provisions of 
O. 21 R, 35 (M IS actual delnery. 10 N L. R 60 
followed {Batten^ J, C ) Pandlrano v Sampat. 

6 N L J 157 . 72 I. C. 318 . 1923 Nag 237 

0. 21, Br, 43. 53 and, Money — If 

moveable properly. 

Money is not a “movable property within the 
meaning oi order 21, Rule 73. Rule 53 lays down 
the procedure to be iollowed in execution when a 
money decree is attached and u has long been 
settled law that a money deciee cannot be sold in 
e.xecu ion. [Heald and Leniaigne, JJ ) MaUNG 
LUN Bye V, Maung Po Nyln 2 Bur. I, J. 151 ; 

1 E 360 : 1924 Bang. 21. 

0. 21, B. bO— Decree against firm— 

Execution against partners’— Liability of deceas- 
ed partner or his estate — death of panner before 

bUlt. 

O. 21, R. 30 sub rule (4) is really intended to 
make clear the implication of sub- rule (i). It does 
I n ji in any sense affect the provisions of sub rule 
(2) ot that rule. Ihe meaning of sub rule (4j is 
that a deci ee against a fii m such will not af iect a 
partner who has not been served with a summouS 
to appear and answer so far as his other property 
IS concerned. O. 21. R 54 (2i is wide enough to 
cover tne case oi a deceased partner. {Shah, A. 
J. C, aitdOump, J.) JiVRAJ Laloobhai Patel 
V, BhaGvandas (iOKDrtANDAS. 1923 Eom, 66. 

0 21, B bA— Attachment of immoveable 

property— Requisites of—Omisston to pQ>t order 
of altachmcnt in Collector's ofpce-Ejject of. 

The omission to post a capy of the order of 
at achment of immaveable property in ihe office 
of the Coiiec or as required by O. 21 R. 54 (2) 
does not render the attachment invalid if all ihe 
other lormalities prescribed by O 21, R. 54 have 
been observed 4 » M. 344 fuUowed, {Halhfax, A. 
J, c.) jODHAN V. Kapilnath 69 I, C. 563 : 

1923 Nag. 78. 

-0. 21 B. 54 B*t—Non compliance. 

Under O. 21, R. 54 and 67, a cop> of theprocla^ 
•nation order must be atfixed on a conspicuous 
part 01 tne property. Where puma Jacte - from 
the serving officer's report ihis was not done. 
Held, it is a material ureguUrity. {Campbell, J ) 
Wish Naths/. Rahmat Ullah 1923 Dab 671. 

0, 21 B, bA— Revenue Suit— Rent payable 

in shroiriem village. 

Real payable iu the case of shrotriem villages 
is revenue withni tne meaumg of O, 21, R. 54, C, 
P. Code. {Oldfield and Oevudoss, JJ.f RaNIJDi* 
MARKI GaNAMMA V. KeTIKEDDI. 

46 Mad. 786 : 1923 M. W, N, 463. : 
7o I. 369 ; 4a M D, i* 263. 

0. 21, B. bA—Valui attachment. 

In order to constitute a valid at achment the 
prcclamation descrioed in the second portion 9f 
R. 54 of a 3^X1 must oe carried ont. {Broadway 
and Harrison. JJ ) MUla Rvm v. ]iwinda Ram. 
4 lab. 211 : 5 Dab. D.l. 206^ ’ 72 I. 6. 452 : 

1923 Dab. 423. 
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It is obv'ious that after a sale is held in execu* 
tion the attachment is ipso facto determined and 
the court had no longer any jurisdicU m to try 
the claim ca^^e [MuUick and Buckntll, JJ) Mt 
PUHUFDEI KyAR V, RaMCHARITAR BaRHI. 
iCoutisand Ross^ //.) Sukhraj’ Bahadur Debi 4 Pat. L. T. 844 : 741. G. 87. 

BUKsh. 1923 P. 102 (1) ; 

— 57 — Attachment Exuutton gg — Claim by mortgagee 

Struck of f--Ef feet on attachment. ^—Adverse order declining to adjudicate— Smt 

It IS not an easy matter to decide whether fQj. ffioi tgage — Limitation— Conversion 

property remains under attachment when the j^origaged property into money— Effect of. 
darkhast is struck oS, Strictly speaking it the ^ 

darkhast is struck otf the aitichment would go • Property mortgaged to plff was attached and 
with it* it seems contrary to the ordinary mean- brought to sale in execution by the defendant, 
ing of words that when a darkhast which is On toe day fixed for the sale, the plaintiff prefer- 
issued to attach property is dismissed, still the red a claim petition that the sale proceeds should 
attachment continues. Ha^'ing regard to the be kept in court deposit to satisfy his mortgage 
conduct of the Judgment creditor it was held in and not be paid over to the delendant. The Court 
thii case that there was no subsisting attachment dismissed the application holding that as the sale 
at the time ot the transter, [Macleod, C. J. and , had taken place it had no jurisdiction to hear the 
Ccyajee, /.) Ganpati Bhatta v Dbvappa. { peation. In a suit by the plaintiff to enforce his 

1923 Bom. 30 (2) | mortgage and recovei the mortgage money from 
the defendant the latter pleaded that the suit was 

0, 21, E. 57 — Dismissal of execution barred by Arts. 11 and 62 of the Lim. Act. Held> 

application — Cessation of attachment— Agree- by the Chief Justice (agreeing with Spencer, J.) 
ment to give time to decree-holder — Effect of. (1) that there was no order negativing the claim 
A decree-holder m execution of a decree of the plaintiff and his suit was not therefore 
attached the properties of the judgment-debtor barred by art. 11 of the Limitation Act and (2) 
but subsequently accepted a payment made by that the suit was one to enforce a moitgage and 
him towards the satisfaction of the deciee and was governed by art. 132 and not by art. 62 of the 
agreed to give time for payment of balance of Lim. Act* though the moitgaged property had 
the decree amount. Thereupon tne Couit dismiss- been converted into money as a result ot the court 
ed the application aitei recording the part-pay- 1 sale. 41 M, 985 (F. B ) dist 41 C. 654 {P. C.) Rel, 
ment Held that the effect oi the dismissal {Sir Walter Schwabe, C J) on a difference of 
of the execution application was to put an end opinion between. [Spencer and Krishnan^ JJ.) 
to the attachment and that I he dismissal was due Abdul Kadir Sahib v. Somasundaram Chet- 
to default ot the decree-holder. No doubt the j tiar. 70 I. C. 648 : 1923 Mad. 76* 

Court nas no power to dismiss an application j 
for execution unless there is default on the part | 

of the decree-holder but, as has been held, de- — 0. 21, E. 58 and 63— C/utm peiiiion-Order 

fault means a failure to do what one is legally j notifying claim to intending bidders without 
bound to do {Das and Bucknill, JJ.) JaikrishNa | investigating it— Propriety— Claim to moiety of 
V Bibi SogHRA. 4 Pat. I T. 418 : 71 1. C. 881 : \property attached — Order directing sale of de- 

AAQ.Vfendants* right and notification of plaintiff's 
claim in sale proclamation — If an order against 

‘ — 0. 21, E 57 — Execution transferred to \ claimant — Sait for recovery of share from pur^ 

Collector— Dismissal of application— Attachment chaser— Limitation AoL Art It— Apphcahitfty, 
^Effect on. 

, Wuere the execution proceedings have been Plairuiff preferred a claim to property attached 
transferred to a Collector, he has power to dis- execution ot a decree obtained against another 
miss the application under 0. 21, R. 57, C P. Code stating that the jugment debtor was entitled only to 
and thereupon the attachment ceases. {Hath fax, ^ share in the said piopeity and ihac he was en- 
A. J. C.) SHANKER Rao V. MAmK Rao. moiety. The claim was disposed 

1923 Nag. 18. order which, after reciting plaintiff’s 

** * contention ran as follows: “ Whatever light the 

0, 21, B bS— Attachment of equity of defendam has will pass by the sale. The petition 

.r^^mption does not require any further investigation. The 

. pc attachment and the sale of the Judgment- claim put forv^ ard by the petitioner will be noted 
debtor’s share in the equity of redemption, the in the sale proclamation. " 
auction parch tser would acquire the right, title ^ ^ 

aad Wjenjst of the judgmew deotor and nothing The sale was held and the decree holder him- 
maifi. JLthe judgmem-deotor was one of the self became the purchaser. In a suit brought by 
three mortgagors, the auction purchaser would plamtift for the recovery ot his tolf share of 
step latJ his shoes and have -all tne rights as one property from the decree holder purchaser 
v»£ the three mort^gors. (Brown. A.J. C.) Maung peiitioa was 

80 V. DBviGYAN. 70 1. €. 630 : improper one; (2) that it was not, however* ^ 

1923 R&nff 119 121* Order against the claimant (plaintiff) witbia the 

® meamng of O. 21, r, 63, C. P. C., and t^ie 

. _0, 31^ SO*- CWw case— fur i^icHon to instituted more than a year from the date thereof 

* was aot barred Art II of Limitptipn 


C. E. CODE (1908), 0. 21, E, 66. 

^0. 21, E. bQ—Sale proclamaiicn— Fixing 

of valuation — Effect of. 

* A Court has no jurisdiction to fix the i,aluation 
on a sale proclamation before the day fixed for 
hearms the parties as to the proper valuation. 
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a p. coBje (1908). 0, 21 , e. as. 

Act. {Spencer itnd Veiikatasubibn Rao^ JJ.) Kachik* 
AMTHODI PaRAMBIL SAHARABI V KaCHINAMTHODI 
Futhia Pcravil Sreemamutti's sox Ali 

44 M. L. jr. 141 ; H I. W, 182 : 72 I. C 857 : 

1928 Mad. 295 

0. 21, E. 68— Claim — Rejection of^ 

Revision* 

In this case certain house propeity was attach- 
ed in execution of a decree. The objector claimed 
that the property in question had been purchased 
by him from the fudgment-debtor on the 3rd 
August 1921, before the passing of the decree in 
execution of which it was sought to be sold. The 
Court below found that the bona fUies of the sale- 
deed was doubtful and the judgment-debtor was 
really in possession of the said property in spite 
of the alleged sale. The Court rejected the cla m 
Held there was no reason in these circumstances 
for interfering in revision. [Kanhatya Lai* J, C.j 
Shyam Lal V, Kadhe Shyam. 10 0. L. h 139 . 

74 I. C. 546 : 1923 Oudk 208. 

0. 21 E. bSScope of— Sale of properly 

tn execution— Effect of^ 

O. 21, R. 58 confers a statutory right of suit and 
his right IS not atfected by ihe sale of the property 
in execution of the decree before the suit. 35 C. 
202 referred. {Jwala Prasad J ,) Mr. Manik v 
Ramjas Agar walla 1 Pat !*• E. 61 : 

70 I. C. 332 : 1923 P. 152. 

^0. 21, Er. 68 63— Small Cause Court- 

Attachment before judgment of imnioveable pro- 
perty— Claim petition— Power to adjudicate. See 
Pro. Sm C. C. Act S. 17. 28 C. W. N. 16. 

0. 21, Er, 58, %ZSuit by defeated claim- 
ant — Limtiation — Refusal to investigate claim. 

Where objections preferred by a claimant to 
the attachment and sale of certain property in 
execution of a decree were rejected without an 
investigation of the merits of the case and the pro- 
perty was ordered to be sold, which is incumbent 
upon the claimant to institute a suit within tiie 
period cf limua ion prescribed by Art. il of the 
Limitation Act 41 M 985 followed. {Ryves aud 
Goknl Prasad* //.} Gobepohan Das v* Makuxdi 
Lal 45 A. 438 : 21 A. L J. 342 : 

X. E. 4 A. 185 : 74 I. C. 1024 : 1923 A. 435. 

0. 21, Er. 68, 63 and 100— Usufructuary 

mortgagee— Right to object lo attachment — Dis- 
possession by auction purchaser— Application 
under O. 21, R. 100— Maintainability. See (192*2) 
Dig Col. 283 Biswanath Patra v. Lingakaj 
Patra. to I. C. 306. 

0, 21, Er 60 and BZ--* Attachment--- Revi- 
val of — Decree in claim suit* 

The order under 0. 21. R. 60. C. P. Code releas- 
ing ^e property from the attachment is only pro- 
visional and the effect of the decree in a subse- 
quent suit brought under the provisions of O. 21, 
R. 63 declaring the right to attach the property, 
is to maintain the at achment originally made. 
(Heald, J.) UAVm Sein v* Ma^ONG Maung. 

2 Bar. L. X. 113 : 1923 Bang. 237. 

0. 21E. eO—Objeoimn h attachment^ 

Capacity dual — Procedure* 


C. P CODE (1908), 0. Si, B 63. 

If a person who has been impleaded in an 
execution proceed ng as the heir of the deceased 
debtor objects to an attachment on tne ground he 
IS in poS'ChSion as trustee, the objection should 
be decided under O 21, R. 60 and the older there- 
in is conclusive subject to the suit under O. 21 
R. 63. He is not in ihat capacity a representative 
of the judgment debtor, though the author of 
the trust may have been the judgment debtor 
himself, except when such irust is created after 
the suit or the decree passed therein [Kanhaiya 
Lai* /.) Bhagwan Das v Mt Mahomeb Bako. 

I. E, 4 All, 447. 

0. 21 E. B2— Execution proceedings — 

Objection by mortgagee — Claim upheld — Ftnaltiy 
of order. 

I In execution of a decree for money certain 
propenies were attached and a mortgagee 
preterred a claim that the properties were subject 
to his mortgage The attaching decree holder 
pleaded that the mortgage was fictioous and was 
not properly attested. The e.xecutiog court 
found in favour of the mortgagee and directed 
the sale subject to the mortgage. In a suit by 
the mortgagee against the purchaser in execution 
Held that tne order upholding the mortgagee’s 
claim in execution proceedings was conclusive 
and that the purchaser could not plead that the 
mortgage was without consideration and was not 
properly attested. {Kvtval* A. J C.) Govind v* 
DHEKLU. 19 L, E. 15 : 1923 Nag. 282 

0. 21, E. B2— Failure to notify charge 

Effect. 

Where the decree holder brings certain pro- 
: perties to sale in execution of a mortgage decree, 
but fails to notify at that time a c‘ arge he has 
over the same, the purchaser takes tree ot the iii- 
ciimbnnce. (Fremanite, S. M*) Mikza Ewaz Ah 
Beg V* Mt. Bari. I. E. 4 AIL 363 (Est) 

0. 21, E. BZ— Applicability — Suit for 

consideration. 

Where on a claim petition being dismissed, the 
objector whose title w’as negatived brought a 
suit against his vendor for return ot money for 
failure of consideration. O. 21, R 63 does not 
apply and hence the suit need not be brought 
within one year. {Sulatman J.) Rati Ram v* 
Burhmajit. 21 A. 1. J. 770 : X. E, 5 A. 28. 

— 0. 21, E. 63 — Attachment of debts oh* 

f cotton by garnishee— Confirmation of attach* 
m€nt--Ef}ect of — Sale of debt— Rights o f 
purchaser* 

In execution of a decree against a judgment- 
debtor a debt alleged to be due to h'ra by a third 
person was attached and the garnishee objected 
to the attachment stating that no debt was due 
to the judgment-debtor. The Court on enquiry 
confirmed the attachment and the garnishee did 
not take any steps to challenge the validity ot the 
order. The decree-holder purchased the debt in 
Court-auciion and brought a suit to recover the 
same. Held* thzX it was not open to the debtor 
to contend that there was no debt due by him to 
the judgment-debtor and that the order on the 
pcevioas execution proceeding was final and con- 
clusive. {Schwabe C, and Wallace^ /.J 
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0. P. CODE {190S), 0. 21, B. 63. 


j C P. CODE (1908). 0 21, B. 66. 


SUBBIER r. Moideen PiTCH4r. 44 M L J 588 : ] against him. 

It L. W. 582 : {1923i M. W. N 282 : ; Ganga Ram. 
31 M. D. I (H, C.) 304 ' 
t2 X. C. 558 : 1923 Mad. 562. | 


0. 21,B QZ^AtUichmcnt — Objechotts to 

— Dismissal of claim without investigation. 

Aa order, which has been passed without 
invest gation of ihe cUmi, comes within the 
category of an order made against the par-tv m 
such a way as to render that order conclusive 
and toereby prohibit the uisdiution oi su t t> 
estabh-^h the same rights after ihe period of one 
year allowed by the Limit i un Act has, expired. 
Order 21, Hale o3 ot the Code ot Civil Procedure 
190:4 is much w der in its scope than the cone- 
sponding S. 2S3 oi the Cmde of 1882, and unlike that 
latter &ectijn covers cases in which there ha-, j 
been no mvesug-ttioiu Orders made under Rule 
63 of Order 2l become final it n t set aside by sun 
within one year. [Duckworth and Po Han JJ.) 
Macng Pya On V Hla Kyc 1 Bang. 481 : 

2 Bur L. J. 173 

0. 21, B QZ— Attachment — Removal ot 

— Ex parte oraer - Effect of 
Where an attachment has been removed by an 
order of court, the order is concUisive utilej^i i>et 
aside by suit It do s not make any difference 
tnat he order of removal was made exparte or 
that the proceedings were irregular. [Pratt, 

Ma Thein' Tin v, iMa Htoo 2 Bur. L J. 60 : 

7a I, C. 323 : 1923 Bang. 156. 

0. 21, B ZZ— Burden on flaintiff, 

in a suit instituted alter the summary rejection 
of the claim under S. 278 ot the Civil Procedure 
Code, 1882 (O der 21, rule 58 of the new Code) 
the onus of establishing that the transaction on 
which the suit is based was entered into in good 
faith lies on the plaintitf. [Baker, J , 6.) Mulla 
Faiz Ali V. Mt. Haukuar. 1923 Nag. 334. 

0. 21, B.63 — Clahn petition— Order noli- 

fiying claim to intending bidders without inves- 
tigating It. — Not an order against claimam: See C 
P. Code O. 21 Kr. tS and 03. 44 M. L. J. 141. 

-0, 21, B. ZZ— ’Claim suit — Decree^ holder 

tf a neccssaiy -party. 

Where a claim has been rejected and the pro- 
perties have been sold and purchased by a stran- 
ger purchaser, the decree holder is not a neces- 
sary party to a suit by tne claimant, 7 C. 608 Rel. 
[Spencer and Ramaam, JJ.) SUBBARAYA 
Mudauar V . Kandaswamy Mudaly. 

32 M. L, T (H. C.) 124 : 70 1. C. 168 : 

1923 Had. 58. 

0- 21. B 63— Djs- 

missal of claim ^Finality of order. 

Unless a suit is brought as provided by O 21, 
R 63, the party agamst whom the order is made 
cannot a^jsert, either as plannifif or as defendant 
in any other suit or as a party to any proceed ngs, 
the right denied to him by the order. The pro- 
cedure Uid do wn in Rr, SB to 63 appl'es to a 
debt attached in execu ion of a decree* and an 
Older made against the alleged debtor is b nding 
upon him if he does not instimte a sun tor a 
dedaraiion that no debt was due irom him, w th- 
jn a year from the date of the order passed 


[Shadi Lali C /.) PiARA Ram v 
71 I C. 45 (1), 

0. 21, B. 63 — Dismissal of cla'm without 

investigation - Suit for de< iarauon of tide — Limi- 
ta ioii—Limitati jn Act Ait, 31, applicable. See 
Limitation Act, Art. 11 69 I. C. 622 

0. 21, E. 63— Dismissal of claim without 

mvest'gi ion of tie merits— Dismissal on the 
ground of d^ilay— Su’t to esiabhsh title — Limita- 
un Act Art. 11 applicable. See Limitation Act, 
Art. 11. 6 N. L. 3. 66. 

0. 21, E, 63 — Order in claim case — 

Finality of --Order wnthout investigation 

Revision, 

Where an ordei has, after proper investigation 
been propeily passed under order 21. Rules .*9—63 
Ci\il Procedure Code, the High Court should 
iiot even tnough the order be erroneous interfere 
in revision, since there is a remedy by a suit It 
IS a well known principle that interterence in 
revision is to be avoided, where another remedy 
IS available. 

But where investigation has been refused, or 
an order passed wiitiout investigation, or where 
as here, the order passed aaer a proper investiga- 
tion, IS not a proper order passea m accoid-ince 
witn Order 21, Rules 59-63, Civ l Procedure Code 
the High Couit should ai.d can inteifere, li n is 
in the interests of justice, under S. Il5 Civil 
I Procedure Code {Duckworth, J.) Phomon Singh 
t>, A, J. Wells. 1 B* 276 : 2 Bur. I* J 134 . 

1923 Bang. 195 

1 0. 21. B 63 — Right of suit-- Alt achment 

of assets of deceased judgment-debtor — Claim — 
Rights of suit of decree-holder.— C, P. C. S. 47, 

In execution ot a decree the decree holder 
attached the assets of a judgment debtor who had 
died A reversioner who was noi a party either 
to the decree or to the execution proceeding pre- 
lered objections under O. 21, R, 58, C. P. C. and 
the object! ms weie allowed. In a suit brought 
by the decree- hoK’er for a declaration ot the 
liability of the assets to attachment and sale in 
execution held that tne suit was nit barred by 
S. 47, C P. C [Banerjt, J ) BansidhaR v. Sham 
Lall, 71 I. C. 1012 : 1923 A. 292. 

— 0. 21, B. 63 — Suit by deftaied creditor— 

Form of— Representative suit — Necessity for. 

A decree holder has a statutory right to sue 
under O. 21, R, 63 in bis personal capacity as a 
decree holder respecting merely his own right to 
have the property attached under his decree. He 
is not obliged to take the general ground that as 
against all other creditors and all other pers ms a 
mortgage or sale is to be void. 42 M. 143 fol- 
lowed. [Ptpon, J. C.) Lok Nath v. Thakar 
Das. 71 1. G. 20. 

0. 21. B. 66— Execution sale— Notifica- 
tion of incambrances— Right of Durchasec — - 
Estoppel. See (1922) Dig. Col, 284. Roshan 
Lal p, LallU. 44 A. 714. 

— 0. 21 B. 66— Failure to attend at the 
settlement of proclamation — Effect— If estopped 
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0. P. CODE (1903), 0. 21 B. 68. 

from raiding plea of non^hability to attachment 
See C. P Code s. U Exp, iv. 

(1923) M. W. N. 591. 

0. 21, B. 66— Failuie to serve notice 

properly on judgment debtor — If vitiates sale. 
bee C. P. Code, O. 21, R. 90. 

1 Mys. L 3. 105 

0. 21, E. QB~~Kotice for settling sale pto- 

clamation- 1 allure to appeah Effect — Estoppel. 

\\ here the judgment debtor bad notice Usued 
to him 01 the date lor settling tne sale pruclamatun 
and in s{.itecf it dd not attend or a'^sisi the 
court in bxing ihe \aluat on he is altei wards 
estopped trem objecting to the valuation {MuUick 
and BuckntlU JJ-) Mahadeo Singh ?/. Dhobi 
Singh. 1923 Pat 283 : 4 Pat. L. T. ’?2i . 

74 I. C. 838 : 2 Pat 916- 

a, 21, E. 66— Order settling the 

order in which propeities are to be sold — Nature 
of — if appealable. See C.P. Code, S. 17. 

18 L, W. 311. 

0 21. E. 66 — Sale proclamation — Otder 

fixing the upset price— Appeal. 

An order hxujg the upset p-ice in a sale pro- 
clamation is not appealable 27 M 250 , i917 M 
W. N. 141 Relied on, {Oldfitld and Venkata 
Subba Rao, JJ.) Ramanathan Chhttiar y. 
Venkatachellam Chet iar. 44 M. L. J. 699 . 

(1923) M. W. N 297 . 17 I. W. 635 : 
32 M. L, X (H. C.) 401 . 72 I. C. 836 : 

1923 Mad. 619 

0. 21. E. GBSate proclamation — State- 
ment as to revenue assessed— Omission of— 
Effect. 

Under 0. 21. R. 66 of the C. P. Code the sale 
pioclamation should contain the statement as to 
the revenue assessed upon the estate, that it »s a 
material matter which would enable the judgment- 
debtor to base an application for setting aside tne 
sale if he could comply with the other condition 
that the Code pro^ ides [Lord Buckmaster.) Bali- 
E\M Singh t?, Rai Bahadur Seth NarsInghbas. 

45 M. L. J. 403 : 18 I W. 137 * L. E. 4 
P. C. 197 . 75 I. G. 646 : (1923) P. C, 93 (P. C.j 

0. 21, E. BB— Sealing sale pioclatnaiion 

— If a piaely minister lal act. 

Quaere wnetner the decision of the Full Bench 
in 27 Mad. 259 which holds that settling a sale 
prodamat'on is a minis tenal act. is still, good 
law? {Schwabe^ C. J and Coleridge^ /,) Kavekibai 
Ammal V. Mehta & Sons 46 M L, J. 71 *• 

18 L. W. 616 : (1923) M. W. N 894. 

ja 66— Value of the land not stated 

in sale proclamation— Whetter vitiates sale— 
Failure to serve sale proclamation — Effect oh See 
(1922) Dig. Col 285. jashimuddin SarkaR t?, 
Manmohini Dassya. to L C. 308. 

-0. 21, E. BB— Valuation to be by 

court. 

The inseriion of any valuation m the sale procla- 
mation other tlian valuation hxed by the court is 
calculated to mislead intending bidders and is 
therefore wrong. A sale held under such circum- 
stances can be set aside, (Das and Maopersonu Jf*) 


C. P. CODE (1908), 0. 21 E. 88. 

Damrupat Singh v. R^meshwar Singh. 

78 1. C. 317 llOSdS) Pat. 208 : 

1923 P. 445. 

0, 21, E BB—Applicabihiy of — Postpone 

went of salcSahsfartton of decree. 

Wheie an execution sale is postponed on the 
ground that the decree has Leen saiished O. 21 R 
o9 C. P. Code has no application to such a case. 
Jwala Ptasad, J) JaGDHari Rai v LangaT 
Gope. 4 Pat L T. 496 : 76 I C 676 t2) : 

1923 P. 572. 

0. 21 Er. 69 and BO— Execution sale— 

Adjoutnment — Sale -an thou t fresh proclamation 
— Sale set aside 

The court ordered stay of sale in execution of a 
mortgage decree ” until further orders^' and 
subsequently ordered the sale of the property 
without a fresh proclam&tion Held th t the sale 
tught not to ha\e been held without a fresh 
proclamation and that it should be ‘^et a^ide. 
[Pratt /.) Abdul Hakim J’ Nca Nigki. 

2 Bur, L J 64 : 76 I, C. 843 fl) • 
1923 Eang 164. 

0 21, Er 72 and 24:— Applicability — Exe- 

cut ton Sale — Delay tn deposit. 

The wordmg of Order 21, rule 72, C. P. Ci de 
shows that the rule has no aaplication to the 
holders ot decrees other than those in execution of 
wh’ch the property is s-^ld Delay m making ihe 
deposit under Order 21. i ule 84 is not more than a 
i material irregularity which does not vitiate the 
sale unless it has caused substantial injury. 
{Healdand Leniaigne JJ .) Maung Chit Hlaing 
IK N. A. R. M Chetty Firm. 2 Bur I, J, 166 

0. 21 Er. 72 and 90--E.xecution sale— 

Purchase by decree-holder — Relusal ot leave to 
bid—Effect of. See (l‘,>22) Dig, Col, 286. Radha 
KRISHNA V. BisheshaR Sah xy. 21 A, I. J. 23 : 
27 C. W. N 294 ; 1 Pat. 733 : 37 C. L. J. 430 : 

44 Jff. L. J. 718 • 25 Bom. L E 680 : 

9 0. & A. B, E. 194 (P.C.) 

0 21 Er- 72, 86 and 92~-PermissioD to 

decree-holder to bid on conditions— Failure to 
fulfil condibons — Powers of court to refuse con- 
firmation of Sale. See (1922) Dig. Col. 286, Mt. 
Janakbati Chaudhrain t. Rameshwar Singh 
69 I. C 872 : 1 Pat. L. E. 179. 

0. 21, E 83 — Applicability of— Mortgage 

decree— Private sale of property. 

The proxisions ot O. 21 R. 83 C. P. Code do 
not apply to a sale of property directed to be 
sold in execution ot a decree for sale in enforce- 
ment of a mortgage on such property, the ten sou 
being that in ihe case of a mortgage decree the 
rtght of sale does not depend on attachment in 
execution, hut is confeued by the decree itself, 
(o/iadr Lal. J.) Koralal v. Punjab National 
Bank, Ltd, 5 Xah. L. 3. 67. 

— 0. 21, E. 83 (3)— Puwief to extend time for 

redemption— A ppeal 

, An application for extending the time for 
redemption to enable the mongagor to raise the 
amount by mortgage or private sale is expressly 
proiiibited by the Code, and no arpeal lies from 
an order of Couit refusing to do it [Schwabe, C, 
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C P. COPE (1908). 0. 21 E. 84. 

i. and Coletidge, J,) KAVERiBiii Ammal v. Mfhta 
& Sons. 46 M. L. J. 71 : 18 I.. W. 615 : 

(1923) M W. N 894. 

0. 21 ^ E. g 4 — Sale when complete — 

Acceptance of bid ^Ej ject of deposit. 

The function of a Nazjr or other officer appoint- 
ed to conduct an auction sale is of a ministerial 
character. If he conducts it in the presence ot 
the presiding officer and the latter forthwith dec- 
lares under O 21. R. 64 C. P. Code who the pur- 
chaser is and signs the formal order the sale is| 
complete. If it is not held in his presence, it can I 
be completed only by his order closing tae bidd | 
ing or an order accepting the bid under O 21, j 
R. 84. Where in anticipation of sanction the 
Nazir accepts the deposit required from the 
highest bidder, there is only in law an offer, and 
it iS open to the Court to lesume the aucaon. 
{Das and Maepherson, JJ.) Jaibhadar Jha v, 
Matukdhart Jha 2 Pat. 648 : (1923) Pat. 190 : 

4 Pat L.T. 498 : 1923 P. 525. 

0. 21, Er. 85 and Execution sale— 

Time for payment of the purchase money — Exten- 
sion of — No objection— Confii mutton of sale. 
Though It is not open to the Court to extend 
the ume tor payment of the purchase pi ice with- 
out the consent of the part’es, still where an 
extension of time has been granted without objec 
tion on the part of the parties and the tale has 
been confiimed and the money drawn by the 
decree- holder, the sale cannot be set aside on 
account of the .irregularity. {Spencer and Rame- 
sam^ JJ.} Varanakkot Illath Subuamanyam 
Nambudri 2/. Vykunda K^mmathi. 

69 I. 0. 1001 : 1923 Mad. 48 

-0. 21, E. S^—Applicabihty of— Partition 

suit— Award of arbitrators directing sale of 
properties and payment out of proceeds — Sale if 
can be set aside on deposit. 

In a partition suit instituted on the Original 
side ot the High Court the disputes between the 
parties were referred to arbitra-ion under orders 
of the Court The arbitrators made an awaid 
directing the sale ot one ot the properties which 
were the subject matter of the su't and the pay- 
ment of the common debts as well as ol certain 
sums to the plaintiff. A decree was passed m 
terms of the award and the Registrar of the High 
Court sold the properties in terms of the award. 
The defendants applied wuh the plaintiff’s consent 
for setting aside the sale under O 2l> R. 89 C.P. 
C and it was contended that those provisions did 
not apply to the case. Held that the sale was in 
enforcement of a decree on the award and the 
provisions of 0, 21, R. 89 C.P.C. were applicable, 
iWoodroffe and Suhrawardy, JJ,) Nirode Nath i 
Banerjee V, Amullya Dhone. 27 C. W, N 466 ^ 

1923 Cal. 582. 

0. 21, E. Application to set aside 

sale— Deposit of purchase money— No prayer to 
Bei a^^ide sale— Request to withhold payment* 

The judgment-debtor deposited the decree | 
amount wdh ibe extra percentage under O. 21 R.j 
89 C. E C., but in his appl'cation he prayed that 
it may not be paid to ihe decree holder pending l 
disposal of an appeal. Subsequently on the 
objection of the decree-holder he withdrew the 


C. P CODE (1908). 0. 21 E. 89. 

prayer aforesaid. Held that the object of the 
deposit was to set aj-ide the sale, and though 
there was no specific prayer to that effect, the 
objection to the payment of the decree-amount 
having been withdrawn, the court was bound to 
set aside the sale. 43 Bom. 735 ; 16 C. W. N, 904 
Ret. [Adamt^ J.) Ram Sivendra Narayan 
Ojha V Awadh Bihary Saran 

4 Pat 1. T 295 : 71 I. C. 332 1923 P. 159. 

0. 21, E. B9— Auction purchaser — If a 

necessaiy party 

Where a petition was put in to set aside an 
auction sale by depositing the decree amount in 
court, but the auction purchaser is not made a 
party to the same though his purchase is men- 
tioned in the body of the petition, it is a suffi- 
cient compliance with the Code. Notice can 
issue to him as one of the parties affected by the 
sa‘e. and it is not necessary he should be formally 
added as a party. [Suhrawardy and Panton^ JI.) 
Raj Chandra Das v. Kali Kanta Das. 
j 1923 Cal. 394 

0. 21. E 89 — Decree amount and 5 per, 

cent, deposited a few days after the ex pity of 30 
days — Purchaser and judgment debtor willing to 
have sale set aside— Power of Couft—C. P.Codc, 
S. 151. 

Where the decree amount and penalty of 5 per 
cent were deposited after the expiry ot 30 days 
and all parties concerned were agreeable to the 
sale being set aside, the court can set aside the 
sale under S 151 if not under O. 21, K. 89.) 
{IVazii Hasaih A J . C.) Kuber Singh v. Bachg 
Ram, 9 0, & a. L. E. 983 

0. 21, E 89— Deposit in Court— Amount 

of deposit — Application to set aside sale, 

Tne expression “ any amount which may have 
been rece’ved by the decree-holder” in O. 21 R 
89 lb) C, P. Code means money actually received 
by the decree-holder and does not include 
payment of sale proceeds into Court. 23 B. 723 
foil {Macleod, C. J,and Ctump^ J) Tota Ram 
V, ChhotURAM 25 Bom L E, 446 : 

73 I. C. 454 (1) : 1923 Bom- 299 (2 ) 

0. 21 E. 89 — Deposit — Legality of — /m- 

proper refusal to set aside sale — interference in 
revision . 

Two creditors A and B obtained a decree 
against a common debtor and A attached his pro- 
perties, B applied for rateable distribution. A 
proclamation of sale was issued ordering the sale 
of the judgment debtor's property for the reco- 
very of the decretal amount due to A. The judg- 
ment debtor paid A's decree in full and the 
appellate court stayed execution of the decree and 
s^e. The court below in disregard of the order 
of the appellate court held the sale and the pro- 
perty was knocked down at a certain sum. The 
judgment debtor tendered to the Court withm 30 
dajfS the amount due on B's decree wdh the addi- 
tion of 5 per cent. The amount deposited was more 
than tuat specified in the sale proclamation but 
I short of a few rupees soTac as B's decree was 
cuuoerned Held that the deposit wss good nirde!!^ 

2l R. 89 and the sale should have beeni s^ 
aside. Where the lower court improperiy refusesr 
to set aside an execution sale under O, 21 R, 89. 
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C. P. CODE (1908), 0. 2XE. 89. 

C, P, C, the High Court can interfere in revision* 
{Piggott and Walsh, JJ i Abul Nasar RasHid- 
Ud-Din Ahmad v, Lalta Phased. 

I. E. 4 A. 121 : 71 I C, 1018 : 21 A. I. J, 162 : 

1923 A. 318. 

0. 21 E. 89 — Exectilion sale— Setting 

aside on deposit — Right to apply — Person in 
whose favour thae ts an agreement to sell. 

A person in whose tavour there is merely an 
agieement to sell the property sold m Court 
auction cannot apply to set aside the sale under 
O. 21 K, 89 C. P C. Nor could a person who 
has purchased ihe property pending the attach- 
ment apply to set aside the sale. iOdgers, 
J.) Arumalla ChiKa Subba Heddi If, Vasikeddi 
Jayaramayya. 17 L W. 680 : 1923 Mad 669. 

0. 21, Er. 89 and 92 — Execution sale— 

Setting aside -•Deposit — Limitation -Parties to 
application -Notice, 

Order 21 Rule 92 C. P. C. no where speaks of 
the auction-purchaser being made a party, It 
provides that no sale can be confarmed or set 
aside unisss notice of application has been given 
to all persons affected thereby, and the rule means 
that the Court is income, eteut to make any order 
at all till such notice has been guen. The 
duty of moving the Court to issue notices lies 
of course upon applicant and all that tne Court 
has to do is to give him reasonable opportunity 
for doing so. On default the Court may dissmiss 
the application, and there is mo obligat’On upon 
the Court to issue a notice of its own motion but 
without ihe assistance oi the applicant, Tne law 
requires ihat the applicatron to deposit should be 
made within 30 day:> of the sale. But it does not 
impose any period of limitation for the issue of 
nonce. {MuUick and Biicknill, JJ.) Mt. Bibi 
Zainab V, P\RAS N^th. 4 Pat L. T. 491 : 

. 1 Pat. L. E. 361 * 

2 Pat. 800 ; 75 I. C. 430 : 1924 P. 37. 

0 21 E. Judgment debtor— Right to 

apply— Objections to the sale. 

Where a judgment debtor who had pi ef erred 
certain objecnons to the legality of an execution 
sale was allowed to utilise the provisions of O 21 
R. 89 C. P. C subject to protest. Held that ihe 
procedure was irregular and that the objections 
were not maintainable. {Piggott and Walsh, JJ,) 
Raja Dutt Prasad Singh v. Sri Narain. 

21 A. L. J. 340 : L. R. 4 A. 195 : 

74 I. C. 557 1923 A- 503, 

0, 21, E. 89 — Mortgagee a part Owner. 

A mortgagee who has purchased equity of re 
demotion in one portion of the mortgaged pro- 
perty, can apply under R. 89, to set asioe the Sile 
held under' his own decree {MuUick and 
Maephersm, JJ.) Auead Ali v. Abdul Hamid. 

2 Pat. 715 : 74 I* C. 102 . 1923 P. 490* 

0. 21 E. Right to apply— Prior aph 

pMc^Uon to pay decree amount^ Dismissal — 
Bffoct of— Not res Judicata, 

Wher^ a person claiming as legatee under a 
will applied to pay the decree amount to pre- 
vent a sale but the application was dismissed, it 
does not bar an application under O 21» R. ^9 C. 
.P, Code to set aside the i ale. pa depositing, the 


I C. P. CODE (1908), 0 21 E. 90. 

[ decree amount. The effect of the previous dis- 
i missal was merely to decide that the applicant 
t had no right to raise the attachment ch payment 
' 01 the decree amount, ibpencer and Venkata- 
\ subba Rao, JJ.) Dhaximm\l Veeraragha- 
i v\LU N \IDU. 44 M.L.J. 325 : 11923) M W.H. 162 ; 

72 I. C. 825 : 32 M. L. T (H.C.) 175 : 
18 L. W 296 : 19^3 Mad. 487 (2). 

j 0. 21, S. Absence of proclamation — 

, Question gone into at prior stage — Effect, 

^ ^ During the execution sale of a shrotiem 
j village, objection was taken at one stage to 
s absence of proclamation at the collector’s ofBce 
! The Court then held that there was proclamation 
: in the village and that except with the case ot 
I ryotwan village, it was not necessary to publish 
, it in the Culleetor’s office. When the aucition 
I sale was sought tn be set a^de under O. 21, R. 

I 29 the Court without going into ihe quesuon 
applied its prior decision. Hi Id. the question was 
not rebjuoicata and the Court ought to take 
evidence and decide afresh publication in the 
Collector's office being necessary in the case of 
sbrotnem villages aLo. {Oldfiid and Devadoss, 
JJ.) Pamidi Marki Gaxammvz'. Ketireddi 

46 Mad. 736 ; 
1823 M. W. N. 463 : 75 I. C. 869 • 
46 M 1. J. 268. 

—0. 21. E. 90 — Alieraitcn in new Code, 
The effect of adding the words “or fraud" to O. 
21, R 90 is to take the applications setting up 
fraud in publishing orconduciinga sale, out of 
the scope of S. 47 and bring them under the rule. 
{Shadi Lai and Lc Rossi gnol, JJ ) Jaggan Nath 
V DaVB, 4 lah. 243 : 76 I. C. 103 : 

1923 Lah. 592. 

0. 21, S. 20— Appeal— Failure t) issue 

notice — Second appeal, if lies. 

Where an auction sale is sought to be set aside 
' on the ground that no notice was served as 
j required by O 21 R. 22, but the Court finds no 
I such noiice was necessary the order does not faff 
' under S 47 and hence there is no second appeal. 

I (MuUick and Buckmll Jj ) Mahadeo Sjngh v 
I Dhobi singh 2 Pat 916 : (1928) Pat. 288: 

[ 4 Pat. L. T 721 ; 74 I. C. 888. 

0. 21, E 90 — Auction purchaser — If can 

I apply under. 

I An auction purchaser cannot apply to have the 
Sale set aside under O. 21, R. 90, as it does not 
cover the case of a person whose interest was 
affected by the very sale sought to be set aside. 
(MulUck and Buckmll, JJ) Kartik Chandra 
Chatterjea V. Nagbndra Hath Roy. 

74 1. C* 760 m. 

0. 21, S. 20— Execution sale— Absence of 

attachment— Sale not a nullity— Application to 
set astd^ 

An execution sale held without attachment 
ihe property or with a defective aitachment is not 
void but mater ally irregular. An application to 
set aside the sale on tbat ground falls wi^in 
S, 47, C, P» Code and not under 0, 21, R, 90, 
(Lenimgf^i Ma Pwa v. Mahomed T^mL 
... . . 
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Q E 90— Execution sale — Application ! 

to set aside — Deposit of decree amount-- Deposit > 
subfect to condition subsequently withdrawn — ' 
Effect, 

Oq ihe 22ncl December 1920 a sale of a certain 
property took place in execniion of a ceiUin 
decree ob.amed by the opposite party as against - 
the petitioners. On the 2lsi January 192 1 the ' 
petitioner:, apphed for setting aside the sale 
under the provisions ot O. XXI, r, 90, Civil j 
Procedate Code. On the 23rd January 1921 the , 
parties enteied into a comproui’se the teimsotj 
the compromise being that if the judgment debtor < 
paid the sum of Ks. 2,695 to the dtcrec-holders ' 
on or before the 23rd September 1921 toe sale 
would be set aside, but that if the sum of 
Rs. 2,t>96 was not paid to the decree holders 
withm the time allowed, the application lor ; 
setting aside the sale would stand disnnsbed and ' 
the sale would be confirmed. On the iDlh Septem i 
her 1921 tiie peiiiionerb deposited the sum of Rs ; 
269 in Court and invited the Court to set aside the ' 
sale. 1 he petitioners also apphed to the Court 
that the money should not be paid to the decree 
holders until the decision ot a regular suit which 
the judgment' debtors were about to institute 
against tue decree holders. li appears that such ; 
a suit was in fact instituted on the 24th 
September 1921, On the 23rd September I 
iy2i the decree holders filed a petition pray mg ; 
thai the sale thould not be sei aside as the deposit i 
made by the judgment-debtors was a conditional ; 
deposit which hud in etfect prevented them with* 
diawing the money aom Court. Held the deposit 
was a conditional one. It is one thing to make that 
deposit subject to one condition; It is another to 
make the deposit and to apply to tne Court that 
the party entitled to withdiaw the money irom 
Court should not wnhdraw it until a particular 
decision is reached in a paiticular case. 

The judgment-debtors through their leaders 
intimated to the court that they would not object 
to the money being wiihdiawu by tue decree- 
holders, and, as a matter oi lact, they took up 
that pos tion betore ihu deciee-hoiders made anj 
application for withdrawal of tne money iroir 
Couit. Consequently the deposit was vai d, {Da. 
and Macyherso'i J,J,) bHAM SUI^daR Singh 
MushaHeb Lal 2 Pat. 534 


see why the absence of which is ordmarily in the 
interests of the decree-holder can prejud’ce the 
rights of the judgment debtor who has due notice 
of the sale. A court has jurisdiction lo sell pro- 
perty Without attachment. 

Where piopeny is sold within 30 days of the 
proclamation the irregularity does n t render the 
sale void without proof of the sub^jtantial injury 
thereby to the judgment debtor 21 C. 66 loll, 
iMiller^ C, J. and Mulltck^ J ) Raja Wazir 
Narain Singh v. Bhikhari Ram. 

2 Pat. 207 • 1923 P. 45, 

0 21, R QO— Execution sale-lrregula- 

iity — Defect in atiaeJment — Omission to attach 
The mere fact that there has been no attachment 
or that there is a defect in the attachment does 
not render an execution sale a nullity. It is a 
mere iiregulatity. 64 1 C. 420, 18 M 437,30 
Mad. 255 Ref * [Halhfax, A J.C.) Shanker 
Rao v.'Manik Rao. 1923 Nag. 18 

_ — ^ 0 21 E, 90 — Execution sale — Objection 
to— Objections which could have been latscd at 
I an earlier stage — Decfccts in publishing or Con- 
' ducting a sale— Application to set aside sale. 
Where the objections of a judgment debtor to 
a sale held m execution are such as had been or 
might have been taken in the proceedings for 
irammg the proclamation of sale of wbicii the 
judgment-debtor had nobce, the Court will not 
set aside the sale on the^e giounds Under O. 
21. R. 67 read with O. 21, R 54, C. P. Code, it is 
necessary that an execution sale ot an en- 
franchised sbrotriem village should be published 
at ihe Collectvjr’s Office. 

The judgment-debtor applied to set aside an 
executi in sale on tne ground that the sale was 
; not proclaimed in tie village or published at the 
! Collector's office. The Court dismissed the 
' application holding that the same objections had 
been inquired into and decided against the peti- 
tioner at an earlier stage of the ex< cution proceed- 
ings before the sale was concluded. 

Held th It there was no provision of law 
authorising the investigation of the objections in 
I ques ion betore the conclusiou ol the sale and 
' that the pievious decision was not resjudicata. 
The application was lemanded for an enquiry 


72 1. C. 907 : 1323 P. 418. on the merits [Oldfield and Devadoss JJ.) 

Pa.midimarri Ganamma V . Kettireddi Krishna 


0. 21, E. Execution Sale — Attach- 
ment — Absence of — Matenal irregularity — oa/e 
wtihin 30 days of ihe proclamation — bf feet of 
The failure to attaca the propeny before sale 
although an irregularity u.ider the C. P Code 
dues nut render the sale null and void i8 C. 133 ; 
34 C* 737 , 21 A. 3U Kel. The object oi the 
at achment is to bring the property under the 
control of the couit with a view to preventmg the 
Judgment debtor fruin alienating it and the 
requirement that the order vi attachment should 
be publicly pruclaimed is merely one of ihe 
requirements of law iot perfecting the attachment 
The main object cf the proclamation of the order 
is to give publicity to the fact that the sale of the 
particular property attached is iu contemplation 
find to warn all persons against taking a transfer 
of it ffom the judgment-debtor to the prejudice of 
Ihc rights of the decree-holder. It is difficult to 


Reddi, 46 Mad. 736 : (1923) M W. N 463 : 

•Jd I. C 369 : 45 M L J 263, 

0. 21, E. 90— 'Execution sale— Se ting 

aside — Fraud of decree-holder — Bona fide pur- 
chaser without notice — Plea of — When a bar to 
application. See C. P. Code, S. 47. 37 C. L. J, 145. 

0. 21, E. ^—Execution sale — Setting 

aside — Remedy by suit — Decree against member 
of joint Hindu family— Sale of his share of the 
property in execution. 

Where in execution of a decree obtained 
agamst some members of a jo'nt Hindu family 
propel ty of the family is sold it is open to any 
other member of the lamily having an mterast in 
the property and not being bound by the deori^, 
to luSvitute a suit to set aside the sale and 
recover possession of the property without 
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applying to set as’de the sale under O 21 H 90 
01 1 ^e C- P. Cude {Das and Kulwant Suhay^ JJ } 
Medni Pr\s\d SiNGfi V. Nand Keshwar Prasap 
S iNGrf. 2 Pat 386 . 1923 P 461 

0. 21, B. 90--Fa:lure to issue notice for 

frepartng sale proclamalton^Ef feet 

Fa' lure to is^ue n tice to the judgment debtor 
draw ng up tne proclam itjoij of sale under 
O 21, R. 66 IS an irreguiaiity m conducting 
or puohiihing a sale wit nn tae meaning of O 2l 
R. 9d ^Shadt Lai and Le Ro^st^nal, JJ } Jaggvn 
Nath v Daud 4 lah. 243 • 75 I. C 103 : 

1923 Lah. 592 

^0. 21, B,. 90— Failure to setve notice 

properly under 0. 2*, i?, 66 -Bffert, 

The failure to serve the notice under O. 21, R. 
66, in the proper manner is not a material irregu- 
larity vitiating the sale. \Snbbiinna and Rama 
swami lyengaVy JJ ) Ramayya z?. Bheema Rao. 

1 Mys. I. J. 105. 

— 0. 21, E. 90 —Fraud— Auction sale— 

Limitation to set aside. See (1922| Dig. Col. 
239. Ram Pershad Lal ik Chamaki Singh. 

70 I. C. 675. 

0. 21. E. 90 -Fraud — Execution sale— 

Setting aside — Auction purchastr not party to 
fraud - Limitation — Extension of iune* 

It is opeu to a Court t ) set a&‘de an execution 
sale on the ground of fraud even though it is not 
proved t.iat t »e auv-t on pm chaser was a party to 
the fraud. 18 1. C. 7l5. fo.! ; 24 W. R 260 disi. 
Where a judgment debtor applying to set aside a 
sale proved fraud in the conduct ot the sale and 
abo ihe tact that he had been kept out of 
knowledge of tie sale, Held^ that S. 18 of the 
Limitation Act applied to hi& case and the oniib 
was on the other side to show ihat the appheatum 
was barred as having been tiled more -han 3h 
days alter he had knowledge of the sale The 
oQus is on the party gu 1 y ot fraud to show that 
i*s effect had been removed 17 B. 341 Rel. ic. 
W. xN. 67 : 2 Pat L T. 401 , 20 iM. 10 ; 3S M. 1076 
Ret. (Ross,/.) Mahabir Ram t;. Ram Bahadur 
Dubey. 4 Pat. L. T. 306 . 72 I. G. 025 : 

1923 P. 43j. 

0 21, E 90— Material irreguiaiity— 

Omission of Land Revenue in sale proclama- 
tion. 

It IS wrong to hold that the omission ot the 
land revenue is immaterial for the purposes of 
H. 90 which entitles the person injured to apply 
on the ground of a maier ai irregularity. iLoni 
Buckmas^ter.) Baliram Singh v. Kai Bahadur. 
Seth Narsinghdas. 4o M. I*. Jf. 403 : 

X.. E. 4 P. C. 197 : 75 I. C. 546 . 
18 L. W. 137 1923 P. G. 93 (P. C.). 

0.21 Er. 90 66, and 01— Material i/- 

regularity — Substantial in jury — Setting aside 
sale* 

Where the alleged irregularity in the conduct 
of the sale did not directly produce any serious 
loas, there is no ground for setting a-ide the sale. 
32 1. C. 990 ; 33 1. C. 692 ; 67 I. O. 885 : 57 1. C. 
892 loll. iBroadway^ /.j NooR Mahomedkhan 
t?, Malik Noor Mahomedkhan. § Lah. L. 3. 3o: 

71 L C, 780 : 1923 Lah. 21S. 

YD— 21 


C. P. CODE (1908), 0 21, E. 91. 

0 21, E. 90— Order under — Appeal, 

An a pual is expressly provided by O. 43, R 1 
(U against orders under O. 2) R. 90* \Jwala 
Frasad and Foster ^ JJ ) Lachhman Lal v. 
Padakath Singh 4 Pat. L. T. 735. 

0 21. E 90 — Real purchaser not known 

— Effect of adding him after limitation. 

Where ihe person who bid at an auction sale 
did not disclose he wa«. acting as an agent lor 
uiothei aiivi a re:>utt, the |u Igmsnt debtor m 
applying to set aside the sale impleaded ongi nail y 
only the ostensible purchaser, bin on knowing the 
lac s imple ded the piineipal also but af er the 
period of 30 days all wed by law, the appheatun 
n »t tune baned. {Stuart. J.} i\lT. Bh.aggo ?». 
Mata Prasad. 1923 Ail. 462* 

0. 21, E. 90 -Right to applv— Person 

claming ad ersely to judgmei.t debt<*r. See 
1922) Dig. Col. 290 MaUng Kun v. Ma Nan. 

70 I. C. 900. 

0. 21, E 91 -Execution sale— Setting 

astdi —Concealmtnl of encumbrances— Eff* cl of 
If a piuchiser at an execution sale has bought 
a pro >erty the title to which is detective or I ne 
hiS been misled on account of tiaud or omission 
on the part oi tl.e decree holder it s open to him 
to seek his remedy as the law allows. But there 
IS no reason why a Court should interfere on be- 
nalt of the auction-purchaser and set aside the 
^ale simply because an auctio.i-purc la^er has 
b iughi a bad »iile. Evrry m m buvs ai an auction 
naie with his eyes open and the general principle 
that an auction pure 'aser cannot anack his own 
purchase except on the ground that the judgment- 
debtor has no saleable interest in the property 
must apjly. [Das and BtitkmlL JJ) Kedar 
Nath Goenkaji. Mahanth Jagan Nath Das. 

1 Fat. L. E. 73 : 74 I. u, 134. 

0. 21, E. 91 -Bxecuiton sale— Setting 

aside— Suit at Ike imtance of a third party — 
—Revival of execution proceedings 
!a execution of a mmey-decree two lots of 
property weie sold and lot No I wa> purchased 
by the decree holder. Subsequently a t »ird per- 
son bi ought a suit agamst tie decree-holder 
who was als > the auctioo.puichaser ot lot No. 1 
and tne judgment-debtor for a declaration of title 
to lot N J. 1 and oossessi ni and obtained a decree 
the effect ot which to set aside the sale in respect 
of that lot. Tne sale of lot No. Z vv.is als i set 
aside at the instance of the judgment- debtor 
under the provisions of Or 21 R 90 C PC. 
Afierwards the decree holder exec »ted hL decree 
for the entire decretal amount The Judgment- 
debtor objected tnat the executun petition was 
barred bv limiUtion and ihat the amount covered 
by the sale of lot No 1 could no be recovered 
as the only remedy open to the auction puichaser 
Was to apply under O. 21, r* 91, C P. C. to have 
the sale set aside, 

HM that the effect ot the decree iu the suit Wis 
to sei aside the sale and no form-il rd r to that 
effect was required. The decree holder aud the 
judgment debt ir were both panics to toe suit and 
therefore they ate bound by the order, it 
is not necessary that the execution Court should 
formally cancel the order of satisfaction whidb 
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was recorded after the sale of lot No. 1 before 
the decree-holder can proceed to recover the 
debt which has been revived in contequence ol 
the decree declaring the sale of lot No 1 to be i 
invalid. iMulhck and Buckmlly JJ) Radha 
KiSHEH LAL T, KASHI LAL. 2 Pat. 829 : 

1823 Pat. 842 . 1 Pat. L. B 358 

— 0 21, Br. Ql-dZ— If exhaustive— Remedy 

of auction purchaser dispossensed by suczessful 
claimant'—Suit ii ttes. 

The provisions of O. 21, Rr, 91 to 93 are not 
exhaustive of the remedies open to an auction 
purchaser who after payment of full price is dis- 
possessed by a claimant who succeeds in a suit 
biougt under O. 21 H. 63 in establishmg that 
the judgment debtor has no saleable interest in 
the property. The auction purchaser has a 
remedy by way of suit to recover his money. 
(Harrison and Znfar Ali^ JJ) Asad Ullah 
Khan v Karam Chand. 4 Bah. 354. 

0. 21. Kr. 91, ^2—Smffor refund of fur- 

chase money — Absence of saleable interest— If 
hes. 

An action purchaser cannot mamtain a suit for 
refund of purchase money on the ground of ab 
seiice of saleable interest in the judgment debtor. 
(Rankin and B. B. Ghose^ JJ,} Banka Behari 
Das V . Gurd Das Dhar. 28 C. W. N. 20 

----——•0, 21, B. ^2— Appeal against appeUate 
order — If lies. 

An order confirming or setting aside a sale is 
appealable under O. 4.3 R 1 (j) and hence under 
S. 104, C. P C., no second appeal lies m such a 
case. {Shadi Lai C.J, and Le Rossignal^ J.) Jag 
GANNATH V , Daud. 4 Lah. 243 : 75 I. C. 103 : 

1923 Bah 592 

— 0 . 31 ^ 92 — Execution before Collector 

— Right of prc'emptor — Failure to appear before 
ColUcior — Order agatnsc — Effect 

At an execution sale betore the Collector, the 
same bid was made by two persons, but one of 
them iH addition claimed to have a preferential 
pre-emption right The Collector before con- 
firming the sale directed the pre-emptor to ap- 
pear before him, but as he failed to do so, con- 
firmed the sale in favour of the other bidder. In 
a suit by the pre-emptor for possession, held 
under the rule corresponding to O. 21, R. 92 
framed by the Govt, under Ss. 68 and 70 C P. 
Code to deal with execution sales by Collectors, 
the order ot confirmation was an order against 
the pre-emptor and hence final* [Mears^ C. J , 
Banerjee and Raftg, JJ.} Badri Singh v, Tulshi 
Rah. 45 A. 203 : 21 A. L J. 58 : 

1923 A. 186 (E. B.) 

■ 0. 21, B 92--Execution sale— Setting 

aside — Notice, (1922) Dig, Col. 291. Ramji 

Dabv, Chhagan LaL. 69 I. C. 745. 

* ^0. 21, B, 92 — Insolvency — Attachment 

and sale of property as belonging to insolvent— 
defeated claimant — Right of suit. 

Where a person whose claim to certain pro- 
perty sought to be sold as the property of the in- 
solvent has been defeated, brings a suit to esta- 
blish his right such a suit is not barred by O. 2l 


C. F. COBB {1908), 0. 21, B. 97. 

R. 92 C, P C. {Hartison, J ) Harnam v. Gan- 
pat. 73 I. C. 367 : 5 Bah. B J 9 : 

1923 Bah. 224 

0, 21, E. 92 — Ho second appeal. 

An order on an application seeking to set 
aside an auction sale on the ground ot material 
irregularity and fraud is not open to second 
appeal. {Abdul Raoof, J ) Jagan Nath Sethi 
V PiR MOHAMiD. 72 I. C. 788 : 1923 Bah. 287. 

— 0. 21. Er. 93 and 91— iVof retrospective— 

Right to sue for purchase money on sale turning 
out to be void— Difference between the old Code 
, and new. 

Under S. 315 of the C P. Code of 1882 the 
purchaser at a sale in execution of a decree was 
competent to maintain a suit against the decree- 
holder for recovery of his purchase money when 
the judgment-debtor was found to have had no 
saleable interest in the property sold. The pur- 
chaser was not restricted to the special procedure 
in the execution department mentioned in S 315. 
40 A. 411 , 22 B. 783 , 37 C 67 ; 40 M. 1009, Ref 
A suit to recover the purchase money would be 
governed by art. 120 of the Lira Act. Semblc : 
The law is changed under O. 21, R. 93, C. P. C. 
and the remedy by suit is no longer available. 39 
A. 114 . 39 M 803 j 40 M. 1009 , 43 A 60 R. But 
the alteration in the law being of a substantial 
character is not retrospective and an auction 
purchaser whose right* to obtain the purchase 
money was acquired before the coming into force 
of the new Code is not affected and his right is 
i not extinguished, 35 A. 419 , 23 M. L. J. 487 ; 39 
i M. 803, 18 L W. 639 Rel [Mookerjee and Chat” 

‘ cner^ jJ.) Makar Ali v. Sarfaddin. 

50 Gal. 115 ; 27 C. W N 183 : 70 I. C. 606 : 

1923 Cal. 85 

0. 21. B. $b—Symbohcal possession — 

\ Delivery of— Effect of as against judgment— 

! debtor. 

i Delivery of symbolical possession instead of 
I actual possession it effective against the judg- 
i mem- debtor and gives rise to a fresh start of 
■ limitation against him. This principle avails 
' also to persons claiming under the certified pur- 
chaser 5 C. 584, 16 C. 530 ' 4 C. 870 . 24 C. 175 
foil. 36 B. 373, 24 W. R. 41 8 not foil. {Chatterjee 
\and Pearson^ JJ.) Bhulu Beq v. Jatindra 
Nathsen. 1923 Cal. 138. 

0. 21, B ^—Delivery of possession — 

Second application for — Maintainability — 
Delivery an first application accepted by decree'- 
holder as complete — Effect of. 

The return of a warrant for delivery of im- 
moveable property issued on an application made 
as against the Judgment debtor for the execution 
of a decree for the possession of such property 
'was that the delivery was complete, and this 
statement on the return was accepted by the 
decree- holder. The judgment-debtor had. during 
the pendency of the suit, granted a lease of a 
portion of the property. Alleging that he was not 
aware of the said lease when he accepted the 
delivery as complete, and that the lessee under 
the said lease prevented him from peacefully 
enjoyiug the property delivered, to him, the 
deeree-holder applied again as against the lessee, 
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for removal of the obstruction and for the issue, 
it necessary, of a warrant or delivery. Held that 
the execution Having been definitely closed by toe 
delivery on the first application accepted by the 
decree-holder as complete, a second application 
by him lor execution was in the absence ol aii> 
allegation ot fraud in the proceedings on the tiist 
application incompetent [Oldfield and Venkata- 
subba tiao^ JJ ) Ibrahim Sahib v, Konammal. 

70 I C. 768 : 1923 Mad. 25. 

0 21, E. 98 — Applicability ot— Presi- 
dency Small Cause Court— Order of ejectment — 
Obstruction — power to remove. See Pres Sm 
C. C. ACT, S. 48 45. M L J 66. 

0. 21, K. 100 — Right to applySoint 

possession — Person claiming — Locus standi. 

Held io\\Qv>, lug 18 C. W. N. 695and3M. 81 
that claimant who has an interest in the land of 
wDith possession has been delivered in execution 
of a decree either as a member of a joint family 
or otherwise and who is atteoted by the delivery 
of possession can claim to be in possession ot the 
properly on his own account wnfiin the meaning 
of S. 331 of the C. P. Code of 1882 corresponding 
to O. 21. R. 100, C, P Code 11908). 17 B 715 not 
foil. [Hotval, A. J, C.) A K. SiNGH v, Kam PRa 
SAD. 1923 Kag. 52. 

' — 0. 21, Er. 101 Sl 103 — Dismissal of claim 

petition — Effect — Adverse poi^sesston. 

Where a claim peulioft was dismissed without 
investigation on the ground ot delay, but there 
was a nder added that the petitioner’s right would 
not be affected by the sale, the order is one 
against the claimant and must be challenged by 
sun within one year. The rejection of such a claim 
will est- p the claimant from pleading adverse 
possession [Odgets and Hughes, JJ ) Aisamma v, 
MoipiN KhNHI Bpari. 45 M L. J. 690 : 

(1923) M. W. N. 638 : 18 L. W. 520 

0. 21, E. 103 (S. 331) —Order without 

investigation of the merits of the case— Ej feet of, 
Wheie the claim put forward by an obstructor 
was not treated as a suit and no issues were 
framed nor evidence taken, but the matter was 
treated as an interlocutory proceeding, the deci- 
sion could not be res judicata in any subsequent 
proceeding. 9 B. L R 936 followed [Schwabe, C. 

J. and Wallace, J,) Koonam Velli Unnara v, 

K. P. Kunhi Raman. 44 M I. J. 443 : 

17 L. Vr. 322 : 32 M. D X. [EL, C.) 146 : 

72 I. C. 682 ; 1923 Mad. 614 

^ — 0. 21, E. 103— of— Bar of Mt— 
O, 21, R. 103 applies only where an order 
under one of the rules 98, 99. or 101 has been 
passed. Where ihe order of the lower Court is 
not one passed under any of ihe said rules there 
is no disability arising under Rule 103. {Mar^ 
Uneau, /.) Hargolal v, Chanou Lal 

69 1. 0. 567 U) ; 1923 Dsh. 145 

0. 22. Br. 2 and 3 — Appeal — Death of one 

of the plaintiffs — Respondents — Legal refiresen* 
tative not brought m record— Abatement, 

Where several plaintiffs sued for a declaration 
that deft, was not the owner of the land in suit 
and obtained decrees in the court and pending a 


G P. CODE (1908), 0 22, E. 2. 

second appeal, one of the plaintiffs-respondents 
cued and bis legal representaiives were not 
brought on record, Held tutre was no abate- 
ment Ol tne appeal as a whole and teat the appeal 
could proceea against the surviving deitndants. 

Ro'istgnol and Zafat Ah, JJ.) Lajja Kam v. 
bHAMBC N VTH 5 Lah. I J. 14 1923 Dah 262. 

0. 22, Er. 2 and Z— Appeal- Order made 

in execution ptoceedings— Death of one of the 
judgmenhdebtors — Legal representative not 
brought on record — Efftct of- 

Where in an appeal against an order in execu- 
tion proceedings oue ol the judgment-debtors 
died and his legal representatives were not 
brought on the record, tee order on appeal is a 
nullity so lar as the deceased judgment-debtor 
was concerned and did not bind his legal repre- 
sentatives (Broadway and Wilbu force, JJ.) 
Mehta Barkat Kai r. Mt. Ghvlam Fatima. 

6 Lah, I. J. 1 r 70 I C 929. 

0. 22 Er. 2 and 5 — Death of appellant— 

Legal rcpn'sentativc brought on record — Right 
of respondent to object at the hcaiing. 

On the death ol an appellant in a pending 
appeal, a person alleging hiinsch to be ihe legal 
representative of the deceased applied to Cuotume 
the appeal and was brought on record as such 
without notice to the respondent At the hea» mg 
the responoent objected that the alleged legal 
representative was not the proper legal repre- 
sentative and that the appeal bad abated, Held 
that the respondent was entitled to raise the ob- 
jection at the hearing of the appeal. [fCnshnan 
and Ramcsam,JJ ) PALCHUR MahaLaksHaMMA 
V. Vemi Reddi, 44 M. D J. 60 : 

32 M, L. T. (E.C.) 44 : 17 L. W. 8 : 69 I. C 629: 

1923 Mad. 367. 

0. 22. Br. 2 and 3 — Legal representatne 

-Right of to continue suit or appeal— Abatement, 
When a party to a suit dies a legal representa- 
tive IS appointed merely in order that the suit 
might proceed and a decision be arrived at. It 
is the original party’s rights and disabilities that 
have to be considered and the mere fact that the 
legal representative could not in his individual 
capacity have brought a suit foi the reUel claim- 
ed does not render the jvendmg suit liable to 
dismissal as having abated. [Broadway and 
Zafar Alt, JJ,) Gulli v Savva n, 4 Dab 72 : 

741. C. 148: 1924 1001. 46. 

0 22 ^ X 2 — Purdamshin lady— Delay 

in bringing on record legal representahve. 

Where the respondent a pardanashin lady died 
and the appellant came to know of it only when 
the process server reported her death, it was a fit 
case for excusing the delay in bringing on record 
the legal representative. {Das and Maepherson, 
JJ) Nathsahai V. IMAM Re^a. 74 I. C. 912. 

0. 22, Er, 2 and Z—Snit against dead 

man — Addition of legal representatives. 

A suit against a dead man is a nullity, conse- 
quently any order made in the suit allowing 
amendment of the plaint by substituting the legal 
representative of the deceased as defendant and 
allowing the suit to proceed against him is a 
nullity. It is immaterial that the suit was brought 
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bonafide and in ignorance of the death of such ; 
person. 31 M. 86 Ket. {Mulla, i.) Kampaatab 
Brij Mohandas v. Gaukishanker. 

25 Bom. L. E. 7. 

-0 22, E. ^Sutt against several defend- 
ants— Ltahthly of each ascertained— Death of 
some of the d fcndanis — Abatement 

The pjaintirts sued the defendants 210 in 
number, to recover a war-loan bond for^ Ks 
75,0U0 or in ihe alternative for Rs <5,000 
witn inierest thereon, Plaintitfs' case was thai 
the ticket, wldch won the second prize in the 
Burma War Loan Sweeps‘ake, a War Loan Bona 
for Ks 75,000, wn ch had issued in tne name oi 
the Is' plain itf, had been wrongly made over by 
the Exwcutive Committee of the Sweeps ake to 
the defeiidanb on their raise representations ihat 
they were purcha:ser3 of the iieket in question, 
and that the defendants were liable jointly and 
severally to return the bond to the plamtitfs or to 
pay the money equivalent with nueresi to date, 
and ihac deiendants Nos. i to 209 had transferred 
the bond to deteudani No. 2i0. Tue trial Court 
disraibsed the su t and pending an appeal by the 
pla ntiffs some of the deiendants d ed. Their 
legal representatives were not brought on record. 
Oil a questi'^n arising aS to whether tne appeal 
bad abated, Ht/rithat the pUme ftb had a cause of 
action for the sum sued for ctgainst each of the 
defendantb out f the proceed^, of die bond wh ch 
had been distnou ed and that t e death of some 
of the defendants did not cause the sun to abate. 
{I rati and Ma //.) M.aung MU v. 

MaOKG Kan Gvi. 1 B. 61», 

, — 0 22, R. B— Abatement ofappeal-Ltmit- 

ationAct—ditl/Q—Ct P, Code Amending Act 
26 of mo— Effect of. 

The provisions of Act 26 of 1920 curtailing the 
period of I nntiUOH for bringing on record the 
legal representative of a deceased appellani to 
three monihs from the date of his death apply 
also to CAbes wnere the death has taken place 
even before the pas^'ing of the Amending Act. 
{Koiwal, AJ.C.) Nimba v. Janki. 

71 1, C. 176 . 1923 Nag 166 

■ 0 22, Er. 8 and 9 — Abatement of suit — 

Order betting aside — Bringing on record of legal 
representatives. Se (1922) Dig Col. 2% 
LAKbHMiBAi t?. YEbHVANT. 47 Bom 92 : 

75 I. 0 233. 

0. 22, E. 3 — Admission of a personas 

legal representative — Efieot of» 

The admisbicn of a person as a legal represen- 
tative for the purpose of prosecuting the suit 
does noi conclusively establish his right to do &o 
if his legal position s one ot the main issues m 
the suit hselt. SimiUrly the decision that a per- 
son is a Hgal representative only to a limited 
extent does not preclude him from proving in t'<e 
suit what his full rights are 27 B. 162 28 A. 109 
followed {Batten, EC} Mt. Dhapu v. Ramaltar 

70 I. C. 209 : 1923 Nag. 209. 

— 0. 22, B B—AppUcabitif y— Mortgage suit 

— Dratk of plaintiff after pteliminary decree — 
Bequest of interest to B Application by B. to be 
brought on record— htmiiauon. 


C. P. CODE (1908), 0. 22, R 4. 

A died on 28-4-16 after obtaining a preliminary 
decree dated 30 3-16 obtained on a mortgage. 
The peuc'd nf redeinpuon expired on 30 7-16 B 
who claimed to succeed to A’s interests under a 
vvili put in a petiimn on 26-5-19 to be brought on 
record and to be given a final decree. 

Held, the suit had abated under O 22. R. 3. 
The right to sue in O. 22, R. 3 includes in the 
ca‘'C of mortgage suitb tne right to obtain a fi«'al 
decree after iiie passmg of a preliminary decree, 
\Ayling and Venkaiasubha Rao, //.) DaKOJU 
Subbrayadu V. Musti R.amadasu. 

1923 Mad, 237 (1). 

0. 22, E 3 — Decree passed tn appeal 

after death of one of joint plaintiffs— No legal 
repf esentaltve on record — Effect 

Where one of several pUintiffs prefers an ap- 
peal m which the others are also interested and 
a decree is passed in ignorance of the death of 
one of the joint pla ntiiis, the judgment is a nul- 
lity. [Rafiq and PiggotU JJ ) Ambika PRasad 
t\ Jhinak ^INGH. 45 A, 286 : 21 A. I, J. 91 : 

L. E. 4. A. 92 71 I, C, 321 • 1923 A. 211. 

0. 22 E B— Legal reprccentative—Who 

is. 

The words ‘legal representative* cannot be 
construed to mean all legal representatives. They 
must include any legU representative to whom 
the right to sue survives. (Maiuair, A. J. C) 
Narayan V. Amrita. 1923 Nag. 101 (2), 

*0 22, E. 3— Minor defendant— Guardian 

ad Ptem - Appointment of head clerk— Guard ans 
-iddrebS and whereabouts known — Procedure il- 
legal— dec; ee— Setting aside — Inheient power of 
court. See {r*22i Dig. Col, 310 Ja\>bu Ammal v. 
Minor Natarajam Pillai. 70 I, C 867, 

0 22. R. B-Pro’forma defendants death 

Where the proprietors who were loined as de- 
fendants were me ely formal defendants and we s 
not intei ested in the res ilt ot the s lit brought by 
the nlaintitfs and it was found that the plaintiffs 
were not suing in a respresentative capacity but 
they were s ting on their own interest. Htld the 
death of one ot the proprietors who was not a 
nece^saI y partv to the suit is of no consequence 
ind cannot result in the abatement of the suit 
either in part or in its entirety, (Moti SagaK J ) 
LtKHA V, Bhani. 1923 Bah 647. 

0. 22. R 3 — Pro forma respondents. 

Not bringing on recoid the reoreseotatives of 
pro forma respondents dovs not cause abatement 
of the whole appeal. [Broadway, and Jafar 
All, JJ.) Zaidaw, Raja. 1923 Lah. B50, 

0 82. E A— Abatement of appeal against 

one of the respondents — Abatement against other 
respondents. 

Where for failure to bung on record the repre- 
sentatives of one of tbe respondents who is a ne- 
cessary partv , the aopeal abatesi it also abates as 
against ah the respondents, 35 Bom. 393 22 Bom, 
718; 22 AIL ‘?30 Dist [Maccoll, /•) Ma 2an 
Nyein V Maung Kvaw Zan. 

i Rang 189 ; 74 1. C. 1027 . 1923 Bang, 258. 

0. 82. E. 4 — Ahutement of appeal — 

Several respondents— Joint cause of action — 
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Death 0 f one respondent — Legal representative 
not brought on fccoid — EffeU, 

Wheie there is a deciee for joint possession in 
favour of the respondents one of wnom dies 
the decree cannot be questioned against the 
legal representatives of that respondent ov\ing to ; 
laose ot tune without their bemg brought on 
record, thei’ the whnie appeal abates for if tne 
appeal succeeds against the respondents who 
reinani ai^e. tnere migni be contiicting decisions 1 
of the court, that is to say, there might oe the j 
decis'on ot the first Court in favour ot the res- 
pondent who has died, a decision which cannot j 
be questioned and the decision of an appellate ; 
court contrary to ihe decision of toe first Court j 
which cannot be called in question owing to the | 
abatement. \Greaves and Panton, JJ ) Sheikh 
Dendoo V. Shaikh Sachoo 12 1. C. 2. 

0. 22, B 4 — Abatement— Death of one of 

the legal representatives— Legal representative j 
not brought on rcaoid \ 

If on tne death of one of the defendants b^s j 
legal representatives are not brought oii recoru | 
the question wnether the sii't abaies as a whole ' 
depends upon whether ihe suit can proceed m the 
absence of tne legal represematives oi ihe deceas 
ed defendai t. Where the lands in dispute are 
separately held by some of the defendants and the 
deceased defendanc had no jJint mteiest in those 
plots ol laud, the suit does not abate. [Chatier^ea 
and Pear son, JJ) Sakat Kamini Dasi v. Chai 
TANYA Chandra. id2Z Cal. 2m 


—'—*0. 22> B. 4 — Abatement — Failure to 
object— Effect, 

Where on a party’s death, no application is 
put in to bring in hir) legal representatives wiihm 
the time allowed by law. the appeal abaies and iiO 
failure by the persons concerned to object to 
action taken on an application presented after 
expiry of such time would alter the tact ot 
abatement {Campbell^ /•) Wahid Bakhsh v 
Lalta Pershad. 73 I. C 387. 

-0. 22, Br. 4, 5 and 2 — Abatement— Sub 


stitution of parties. 

No substitution can be made until an abatement 
has been set aside on application under O. 22, 
R. 9 (2), C. P. Code. 

In order that the abatement may be set aside, 
it has to be proved that the petitioner was pre- 
vented by sufficient cause from continuing the 
suit. A person prosecuting a su’t or an appeal is 
bound to keep himself informed of the adversary’s 
death, A mere plea of ignorance of the death o« 
an opposite party which took place many months 
or even years before is not a sufficient ground fur 
setting aside the abatement. {Das and Uaopher- 
son, JJ,) Mahanth Rampereash Das v, Kunj 
Laei . 4 Fat. I. T. m, 

-0 22, B. -Appeal — Abatement— Decree 


for fotnt possession*— Appeal by deft:— Omission 
to substitute legal representatives of deceased 
respondent, ' 

Where a jomt decree for possession in favour 
of the several plamtififs was passed by the trial 
court and pending ah appeal tfierefrom by the 
detendant. one of the plamtifis respondent dies 
and his legal representatives are nut brought on 


C. F CODE (1908), 0. 22, B. 4. 

record within time, the whole appeal abates. 24 
C W N. 44 foil. {Walmsley and Suhniwardy^ 
JJ,) Arj.an Mirdha V. Kali Kumar Chaker- 
Bvrrw 1923 Cal. 294 (I) 

,0, 22, E ^—Appeal — Death of respon- 
dent — Remand by appellate Court— Legality of 
order. 

A Suit for cancellation of a sale held under the 
Putni hegulatiun was decreed in the couit of 
urst instance, upon appeal by the two Zamindars 
(defendants} that judgment was reversed and the 
suit was dismissed. The plaintiff thereupon 
appealed to the High Court The> joined as res- 
pondents three sets ot persons, \iz., (1) the auc- 
tion purchaser. (2) the two Zamindars and i3) 
the persons alleged to be joint tenants in the 
putni. During the pendency of the second appeal 
in the High Court the executor to the estate of 
one of the Zamindar respondents, died on the 10th 
June 1916 The piaintifo, it is now asserted, 
were not awaie of this circumstance and the auc- 
tion purchaser as also the other Zamindar respon- 
dents were equally ignorant of the event. The 
result \\ as that on the 31st January 1917, when 
the appeal was taken up for final disposal in this 
Court, the hearing proceeded on the assumption 
that all the parties were properl> represented on 
the record. Ihe appeal was heard, the decree of 
the lower appellate Court was set aside and the 
case was remanded for reconsideration. When 
the case vrent before the District Judge, he was 
informed on the 20th December 19 H that one of 
the Zamindar defendants had died during the 
pendency of the appeal in the High Court and that 
the representative m interest of that Zamindar 
was not bound by the order of remand made by 
the High Court. Thereupon the District Judge 
held that the appeal could not be reheard by him. 
Held the order of the High Court was not a 
nullity by reason of the death of one of the res- 
pondents, that the High Court had jurisdiction 
to hear the appeal and that the District Judge 
should have reported the case for the orders of 
the High Court. {Mookef'jee and Choizner, JJ.) 
Abdul Aziz v. Lakhmi Chandra Majumdar 

87 C. I. J. 494 ; 74 I. C. 645 ; 

1923 Cal. 676. 

0* 22, E 4 — Death of certain respondents 

-Effect. 

Where during the pendency of an appeal in a 
suit relating to succession, some of the success- 
ful respondeii s died and their legal representa- 
tives were not brought on record, the appeal did 
not abate in toto but only as regards the shares 
of those respondents. [Broadway and Abdul 
Qadtr, JJ.) Nandoo Singh v. Baljit Singh. 

6 Dab. t. 3. 203 : 69 I. C. 495. 

-0. 22, B. A— Death of defendant-*-- Legal 

representative — Right to costs. 

Where a defendant dies pending a suit, it is 
open to his legal representative to come on 
recoidon his application notwithstanding the 
plaintiffs omission to implead him. In such a 
case the Court might award costs to the legal 
representative. {Schwabe, C, J, and Ramesam J.) 
Kurpuswami Chetty V Singaravklu CHETrr. 

46 M. I, 3. 23S : {1928/ M. W. K. Ii67 : 

18 D. W. 99 : 1828 Mad. 678* 
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0.22, Er. 4 &n&9-Death of party— 

Legal npraentaiive— Application to bung on 
record — Delay 

A Court has no power to extend the time allow 
ed for bunging on record the legal reorebCruatn e 
of a deceased defendant beyond toe tnree months 
prescribed {Fiemantle, .1/ ) Goshaix Sahd- 
EOGiRiV. Mannu Koeri L. E 4,A 148 (Bev j 

0 22, E. 4 {2)~Death of one respondent 

— Member oj joint Hindu family — Effect. 

Where the respondents are the members of a 
joint Hindu family and one of them dies but no 
legal representative is brought on record, the 
appeal abates not only against hmi, hut as against 
all as the interests cannot be separated. [Fre 
mantle, S. M ) Xaxd Prasad Bindeshri 
Rasad. L* B. 4 Ail 391. (Eev., 

0 22, E Joint dectee— Death of one of 

the dtcreeholders — Le^al lepresentativc not 
brought on recot d — Effiect of. 

Woere an appellate court is called upon to set 
aside a decree for possession which enured to the 
benefit of four persons and one of these persons 
died and his representative in-interest had not 
been brought on record. Held that tne appeal 
had abated, 

Even it the appeal were to succeed.^ the 
representative-m-interest of the deceased plaintiff 
would not be bound by the judgment on appeal 
ana would be at liberty to execute the decree in 
its entirety a^ one of several jomt decree-noliefs 
The appeal had consequently become infiuctuous 
{Mookerjee and Rankin, JJ } Midnapore Xemin- 
DARY Co. th ISHAN CHANDRA ChOWDHURY. 

72 I. C 479 

0^ 22, Er, 4 and 11- Legal representative 

— Statutory period for bringing on record -Exten- 
sion of tune whether allowed, See (1922) Dig, 
Col 298 Walayatkhan v, Mt Malan 

6 I.ali I. J. 119 

0. 22, E. Minor ^Mistake as to— | 

Amendment. 

Where an application to be brought on record 
on behalf of a minor was made within 6 months 
through a bona fide mistake as to the period of 
limitation to bring on record a lepresentative 
which had been reduced to 3 months by Act XXVI 
of 1920, the order rejecting the application was 
set aside. {Shah and Crump, //.) Kariyappa i 
Fakirappa V. Tantappa, 70 I. C. 832 : ] 

1923 Bom 40. | 

0^ 23, B ^—Proforma defendant — 

Death of— Decree passed in ignorance— Effect 

The death of a pro forma respondent during 
the pendency ot an appeal and the passing of a 
decree without his legal representative being 
brought on record do not render the decree a nul 
tity. and Piggoti, JJ.\ Ambika Prasad 

if, JttlRAK Singh. 45 A.^2tt6 : 21 A, I.. J 91 , 
B. B. 4 A. 92 : 71 1. C. 321 : 1923 A. 211] 

-0 22 Er.4 and Scope— Appeal abate' 

mml— Joint and indivisible. 

When the appellants lived 10 miles from the ' 
respondents and no reason bad been shown for 
holding that they were prevented by any suffi- 


cient cause from ascertaining the death of one 
ot ihem. 

Held, the appeal automatically abated against 
him and his reprchentative ai the end ot six 
moiithb Where reliei sought against defednants 
is joint and indivisible, abatement against one is 
abatement against all. 1 Lah. 225 and 56 i. C. 
927 Foil 60 X. C. 722 Dist, {Broadway and 
Harrison, J] ) Sardaka v. Allahyar. 

73 I. C. 604 : 1923 Lah. 132. 

0. 22, E 4 (2) — Legal representative — If 

can alter pleadings- 

The legal representative of a party to a suit 
occupies the same legal character as the deceased 
and hence must stick to the posuion taken up by 
him in the pleadings {Oldfield and Ramesam. JJ) 
Kozhikot Paihinhare Kovilagath V. Sankara 
Mexon 73 I. C, 376. 

0 22, R. 4 (3) — Ignorance of death of 

Respondent. 

There was an affidavit that the appellants, one 
of them a minor and the other, his brother and 
next inend, a mere youth, were absent from 
Multan for the eminently laudable purpose of 
prosecuting the'r studies, and were there- 
fore not aware of tne death of the respondent Held 
sufficient cause was established and to set aside 
the abatement {Abdul Raoof and Cambell JJ,) 
Tirath Ram v. Mahomed Abdul Rahim Shah, 
73 I. C. 616 • 1923 Lah. 646. 

0. 22, K 6 0. 22, E. 4— Legal lepiesenta- 

h\es— Decree for sale on mortgage. Sec (1922) 
Dig Col 298 Ram Prosad Chimonlal v. 

, Anundji and Co. 69 I C 885. 

1 — 0 22, R b-— Legal representative-^ Im- 

pleading some of the parties — Effect oj. 

, Where pending an appeal, the respondent dies 
; and only one of his legal representatives is 
brought on record wiibout any objection the 
dec isiun is binding on the estate. Once the Court 
decides that a person is the legal representative 
for the purposes of a suit under O 22, R. 5 then 
he represents the estate and the adjudication is 
binding on it {Brown, A. J. C ) Maung Po 
Mya V. Maung Cyan Bon. 1 Bur L. j. 272 : 

72 I. C. 205 : 1923 Bang. 114. 

0. 22, E. ^—Abatement — Application for 

legal representative— Order an — Appeal, 

Where a party to a suit dies and more than 3 
months after an application is made to bring on 
record his legal representative, the application is 
one under O. 22, R. 9 (2) and the order thereon is 
I appealable under O. 43, R. 1 (k) [Moit Sagar, J.) 
Badlu V . Mt. Naraini. 74 1. C. 17. 

J 0. 22, 9 --Abatement — Setting aside — 

i Legal representatives — Minority of, 
i Where the delay m biingmg on record the 
\ legal representatives was due to the fact that the 
i legal representatives were minors, who would not 
have obtained execution without obtaining a suc- 
cession certificate under Act VII of 1889, and 
this Succession Certificate was obtained after the 
expiry of time fixed for addition of legal rc?pre- 
sentatives Held there is sufficient reason to 
excuse the delay within the meaning of section 5 
of the Indian Limitation Act. read with O. XXD 
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R. 9, Code of Civil Procedure. {Kanhaiya, Lai J. 
C ] Syed Akhtar Husain v. Qudrat Au. 

9 0. & A. L B* 287 ; 73 I, C 215. 

0. 22, B 9 and 3 ACT XXVI OF 1920— 

Abatement setting aside of -Sufficient cause 

Where the appellant had reason ti suppose 
that the enactment of Act XXVI of 1920 would 
not affect the period of linaitation for an applica- 
tion to implead the legal representative of a 
respondent who had died before the Act came into 
force, the abatement was set aside. [Marttneau 
and Campbell, JJ ) Niaz Ahmad Khan v> Abdul 
Latif. 1923 Tah 475 

0. 22 B. d'— Death of defendant— Abate- 

ment — Order for restitution — LimtaUon—Art 
177 of Limitation Act. 

Where a suit abates on account of the death of 
the sole defendant in the suit the abatement must 
be set aside under O. 22 R, 9 C.P Code before a 
substitution of parties could be made The period 
of limitation is that prescribed by Art 177 of the 
Limitation Act. {Contis and Dass JJ.) Mx Bibee 
KH ozAiMAiy. The Official Liquidator of the 
Kayestha Trading and Banking Corporation 
2 Pat. 168 : 1923 P. 417. 

— 0 22, B 9 — Trustee paying e,xpeiise^ 

of appeal— Legal Representative not brought on 
record — A batement. 

An anpeal was filed by one D, the real defen- 
dant appellant through one B During the pendency 
of ihe appeal D died but his representative was 
not broughf on record. One M a trustee of D’s 
estate paid all the necessary expenses of the ap- 
peal but was not brought on record as tne legal 
representative of D. On the question of abate 
ment it was contended that no question of abate 
ment aiose. Held the defraying the costs ot the 
litigation out of the trust fund, will not necessarily 
make him or the Estate, a party, and the appeal 
had abated. and Zatar Ah, JJ*) 

Dadlat Rai V Lila Ram. 1923 Lah 470 

0 22, B, 10— A pplicabilfiy of, 

O. 22, R. 10 applies only to cases which do not 
fall under the preceding rules of the same Order. 
{Ayitng and Venkaiasubba Rao, JJ.) Dakoji 
Subbarayadu V. Musti Ramadasu. 

1923 Mad. 237 (1). 

0 22, B, 10 and 47 —Ascertainment of 

mesne profits— -Tenancy created pendente tiie 
— ^Joinder of tenant — Bad. (1922) Dig Col. 

299. Maharajah Sir Manindra Chandra 
Nandi t?, Ram Lal Bhagat. 4 Pat. L. T. 1 : 

1 Pat. 581 (P. C4 

0. 22 B. 10— Assignment pending suit— 

Rights of assignee-^^lnterlocutory order— Appeal 

The plaintiff in an administration sttit assigned 
his interest to the applicant but cominued the sun 
in bis own name. The trial Court refused to ap 
posnt a Receiver of the property and the 
plaintifif appealed to the High Court. Pending the 
appeal, the plaintiff died and the assignee apphed 
to the trial Court to continue the suit but did 
not apply in the High Court to continue the 
appeal whereupon the app^l abated. Held, that 
the trial Court had jorisdieffon to enterta in th^ 


C. P. CODE (1908,1 0. 22, 

1 application for bringing on record the assignee* 
Where the High Conn sends for the records in 
an appeal irom an interlocutoiy order the suit 
; IS still pending on the file of the trial Court and it 
has jurisdiction to bring on record the legal 
repiesentaiives of a deceased plaintiff [MacUod, 
C. J. and Clump, J.) Bhogilal KirpashanksR v, 
Darasha Kooverji. 25 Bom. L. B 308 : 

1923 Bom. 303, 

0. 22, B 10 and 0, 23 B I— Compromise 

' of suit — Compromise filed in Court — Decree not 
passed— Appluatiori by purchaser to be added as 
a party.. 

Where a suit is alleged to ha\e been compro- 
mised and a documei temboduug the compromise 
has been filed in couit, the suit does not cease to 
be pending until the passing of a decree. Conse- 
quently it is open to a person alleging himself to 
be the purchaser of the property before the com- 
promise IS entitled to apply under O. 22 R 10 C. 
F. Code to be added as a party to the suit. An 
applicant who invokes the aid of O. 22, R,^ 10 is 
not entitled as a matter ot right to an order in his 
tavour regardless of dela\ or laches. The court 
undoubtedly has a de*>cretion in the matter which 
must be judicially exercised Where the result 
of dismissing tnc application would be to start a 
treah suit between the transteree and the assignor 
impeaching the compromise as not bona tide, the 
enquiry might as well be made in the suit itself 
i after adding the transferee as a party. 32 C. 483 : 

1 13 C L, J. 487 , 43 M 37 , M A 326 ref. {Moo- 
kerjee and Rankin, JJ,) Lakshan Chunder Dey 
, V, Nikunjamant Dassi. 27 C. W, N. 755. 

‘0. 22, B. 10— Devolution of interest — 

— Gift by father to sen— Suit for pre emption — 
Right to cmtmue the suit. (1922) Dig Col. 300. 
MiazA Sadiq Husain r. Mahomed Karim 

70 I. 0 63. 

0. 22, B. 10— Limitation for impleading 

assignee. 

In the case of the death of a party alter his in- 
terest has devolved on am.ther, there is no ques- 
tion of bringing on record the legal representative 
Within the period of 90 days prescribed by law, 
and even in a case where the devolution took 
place while the suu was pending in the trial court* 
an apphcati m under O. 22, R 10 C. F. Code can 
be made in the appellate Court {Chaiierjee and 
Pearson, JJ.} Rajani Kanta Roy v. Raja Jyoti 
FRASAD. 27 C. W. N 710 : 75 I. 0. 255, 

0. 22, Br. 10 and 3— Public trust — Death 

of trustee — Subsequent trustees impleaded as 
parties— Defences open to. See (19221 Dig. Col. 
301, Sundarhsan Chettyv. Visvanatha Panda- 
rasannadhi Avergal. 72 1, C 103. 

0. 22, B. 12— Abatement — Exeantion 

proceedings — Appeal 

The provisions of O 22 relating to the abate- 
ment of suits and appeals do not apply to execu- 
tim proceedings or to ap, eals from orders made 
in such proceedings. [Campbell, J.\ Mir 
Khan v. ShaRfu. 5 Lah. L. L 163 ; 

74 I. 0. 577 : 1923 lah, 560. 
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C* p. CODE (1908) 0 22, E. 12- 

0. 22, E. 12 — Joint decree— -Death of one 

decree holder^Le^al representative not brought 
on record— Effect 

Where m an appeal against a joint decree in 
favour of many persons, one ot them dies and his 
leg^l representatives are not brought on record, 
the appeal abates as against all of them. {Daniels 
J.) Gajraj Tewari I?. Bhagirath Pande. 

74 I. C. 14. 

0, 22, E. 12 —Mortgage decree — bale on 

non-payment in time — Death — If heirs to be 
impleaded. 

Where under a mortgage decree the property 
is to be sold if money is not paid in a certain time, 
it is not necessary that the heirs of a decased oar- 
ty should be impleaded before the right of sale is 
exercised. (C. C Ghoseand Panfon, JJ\, Hbmex- 
DRA Lal Singh Deo v. Fakir Chandra Datta. 

50 Cal. 650 : 74 I. C- 929. 

0 . 23, B 1 — Appellate Court — If can 

allow withdrawal with permission to file fresh 
suit, 

A court of appeal has power to grant permis- 
sion to withdraw a suit with liberty to file fresh 
suit. {Ryves, /.) Tewari Gajraj Singh v. Sri 
Thakurji MaHARAj. 74 I. C. 894. 

0 23, E' I— Application to withdraw suit 

— Withdrawal of application. 

An application to withdraw a suit can itself be 
withdrawn for proper reasons and the suit could 
be proceeded with thereafter. 1912 M. W. N 997 
Ref {Oldfield, J.) LakshmaNA Pillai v' 
Appalwar Alwar Ayyangar. 44 M. L J, 77 : 
“ 17 L. W. 632: 71 1 C. 288: 1923 Mad. 246 

0. 23, B. 1— Leave to withdraw suit with 

hherty^ — Costs to follow the event — Order nega 
tiving costs of successful party — Interference on 
appeal. See Costs 25 Bom. L. B. 242.. 

0, 23, E. 1— Leave to withdraw suit with 

liberty to sue afresh —Grounds for See {1922 1 
Dig. Col. 302 Lakshmibai v. Yeshvant. 

47 Bom 92 : 75 I. C. 283 

- ——-0. 23, E- 1— ‘Revenue cowt—lf can grant 
permission to withdraw with liberty to file suit 
in civil court. 

Quaere if a Revenue court can grant permission 
to withdraw a suit or applxation with liberty to 
file 3 fresh suit or application in a civil court. 
[Walmsley and B. B. Ghose, JJ.) Sasi Kanta 
AchaRJa V. SALIM Sheikh. 50 Cal. 626 . 

74 I. C. lOul : 27 C, W. K. 987 : 

1923 Cal. 624. 

0 ^ 23, E. il]— Right to withdraw suit m 

appellate stage not an absolute right. 

An appellant is not emtled to withdraw his suit 
ia the appeal court under O 23, R. 1 ( L as a mat- 
ter of course, fn othe*' words ^ plaintiff appellant 
has no absolute right to withdraw his suit in ap- 
peal. {Dalai A. J C.l Saiyed ASHFiQ HusAiN 
Saiyed Bonyad Husain. 9 O. A. B E. 415 : 

1923 Oadh 252 

0 . 23, E. t— Trial on merits— Dismissal 

—Withdrawal in appeal — Defect 


C- P. CODE (1908). 0. 23, E 1. 

A suit m efectment was dismissed on the merits 
In appeal a court cannot grant him permission 
10 Withdraw on the ground that he failed lo 
implead a brother of the defendant as party to the 
ejectment proceedings. {Fremantle ; S. M. and 
Burn,]. M,) JaGAT Narain Kukmi v. Jai Narain 
Lal. I. E. 4 All 410 (Eev ) 

0. 23, E 1 — Withdrawal — Powers of 

appellate Couii. bee (1922) Dig. Col. 304. 
Udoy Chand V. Molla Syed Keasat Hossain, 

70 I. C. 484. 

0. 23, E. 1 — Withdrawal of suit with 

liberty to sue — Finality of order — Institution of 
subsequent suit. 

Where a suit has been allowed to be withdrawn 
w»th liberty to sue afresh, the court trying the 
subsequent suit is not competeni to enter into the 
question whether the court which granted the 
plff permission to withdraw the first suit with 
liberty to bring a iresh suit had properly made 
such order [Lhatterjee and Newbould, JJ.) 
Samaddi Sheikh v. Fulbash Bewa. 

1923 Cal. 269 (1) 

0- 23, E. 1— Withdrawal of suit in 

— Plaintiff — Respondent — Right of — Dis- 
cretion of Court— Appeal by some defendants 
only— Withdrawal of suit against them in appeal 
leaving intact decree against non-appealtng 
defendants — Appellant — Defendants aggrieved 
by decree against non appealing defenuanis — 
Effect— Ryotwan tracts— Irrigation disputes — 
Decree against Government— Ryot s when aggne- 
ved by— Appeal from decree against Government 
— Jheir right of. 

O. 23, R. 1. C. P. C, ryhich gives a plaintiff the 
right to withdraw his suit and abandon part of 
his claim is inapplicable to the case of a plaintiff - 
respondent- Assuming that the Appellate Court 
can in the exercise of its discreiion, allow a nlam- 
• iS- responds fit to withdraw his suit as against the 
defendant-appellant, it will not be a sound exer- 
C'se of such discretion to allow the whhdiawal in 
a case in which some of the deiendants only 
have appealed, and they will be aggrieved by the 
decree of the (iourt below bemgalUwed to stand 
as against the other defendants who have not 
appealed. 

Ryots in ryotwari tracts whose lauds are irri- 
gated by a Government tank are prej'udicially 
affected by a decree against the Goveinment 
affecting the water-supply to that tank can appeal 
against the same though the Government does not 
choose to appeal against it. {Ayiing and Odgers, 
J /.) Dharma Raja v. Pethu Raja. 

45 ML.J. 212: 18 L, W. 243:. 

{19331 M W N 677 : 74 I, C. 4 : 

46 Mad. 811 : 1924 Mad. 79. 

— — 0. 23, B 1 — Withdrawal of suit without 

leave — Bar to fresh suit —Same subject matter, 

A previous suit on the same su ij'ect-matter 
having, been withdrawn withiut leave to brinij a 
fresh suit Heid t le present suit was barred, 
{Fremantle, S. M.) Bachcha v, Md. Umar. 

I. B. 4 A. 231 {Ee^») 

0. 23. E. I— Withdrawal of sud wiifimi 

liberty to bring a fresh suit — Same cause of 
^ action — Subsequent suit with added prayer— Bar. 
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c. f, COBE (1908), 0. 23, E. 1, 

In a prior suit the plaintiffs claimed a declara- 
tion of their title to a certain War Bond in the 
hands of one of the defendants. The suit was 
Withdrawn ivithout liberty to bring a fresh suit. 
Subsequently tbe plaintiffs brought a suit for the 
consequential relief of the recovery of the War 
Bond or its value Held that the subsequent 
suit was barred by O. 23, R. 1, C. P, Code. {Pratt 
and Haegregor. //.) Maung Mu ^Maung Kaw 
qyj 1 E. 618. 

0. 33 1 — Withdrawal of suit— Order 

of Court granting leave— Form of. 

The procedure under o» 23, R. 1, C P. Code i‘> 
that the plaintiff ' withdraws lus suit. The suit is 
not dismissed at all and the act is the act of-the 
plaintiff, not of tbe Court. Where there was no 
application and no withdrawal and the sirt was 
dismissed, the Court remarking that the plaintiffs 
might sue afresh if they chose Held that there was 
no grant of leave to withdraw the suit with liberty 
to sue afresh. {Dalai and Simpson, A, U. C) 
Fateh Sixghv Ugannath Bakhsh Singh 

10 0, 1 J 132 : 74 1. C. 649 : 

1923 Oudh 242. 

0. 33, E. 1 {Z\Siibject matter if mean% 

property in suit— -Suit on diffetenf cause of 
action. 

The words ‘'subject matter” used in O. 23, R. 

1 (3) are not to be identified with the ‘^property” 
in the suit. They mean the cause of action for a 
claim, A suit as a different cause of action though 
relating to the same property is not barred, if the 
suit is withdrawn without leave of Court. Waztr | 
Hasan, A. 7. C.) PUTTOo Khan v, Ahmad Zaman ! 
Khan. 9 0 and A. Z. K 978 : 74 I. C. 66. 

0. 23, E. 1 {Z)--Withdtawal of suit with 

liberty to sue afresh— Leave not granted— Fresh 
suit barred, ^ 

In a suit in ejectment by the Zemindar against 
a tenant, tbe Zemindar did not raise the plea of 
illegal subletting by the tenant. The Zemindar 
withdrew the suit on tbe ground that 12 years had 
sot been completed by the tenant but leave to 
institute a fresh suit was not obtained. Held, 
that a subsequent suit for ejectment on the ground 
of illegal subletting was barred bv O. 23 R 1 (3) i 
C. P. Code. {Burn, S M. and Peat son, J H.) 
Madho Singh v. Mt Ranikuar. 

L. E.4 A 18(Eev.} : 9 0 A A. L E 407. 

.0. 23, E Z — Adjustment— What is. 

An adjustment which is not bona fide and as 
the basis of which the court was not asked to 
^record satisfaction and pass a decree in accordance 
therewith does not comply with the provisions of 
O. 23, R. 3, C.P.C. {Mr. Ameer AH) Seth Keval- 
DOSS Tribhavandas V . Sankerlal Bulakhidas. 

45 M, Z, J. 703 : 33 H. Z. T# (T.C.) 424 : 

1928 V. C. 178 {?. 0.). 

— -0. 23, E. 3— Award in a pending suit— 

Ihrivate arbitration “*lf enforceable. See (1922) 
Big. Cqu 304, Amar Chand Chamaru v Ban- 
wARi Ball Rakshit. 69 I. c. 808. 

0. 23, E. 8— Award— Misconduct— 


C. P. CODE (1908), 0. 28, E, 3 

Court has to do was to satisfy itseh that there 
had been an agreement to refer and an award, 
and that it is bound to pass a decree in terms of 
the award, without cunsidering any objection 
raised by one party or the other that tliere had 
beeu misconduct on the pan oi the arbitrators, 
such as in an\ other case would vitiate :m 
award. {Mai.leod,C J , and Crump, J ) Thakorf 
dks zc LailUbhai. 26 Bom. Z E. 452 : 

76 I. G. 102 : 1923 Bom. 401. 


-~0. 23, E. 3 — Compromise in fraud on 

some of the parties — A’ot allowed. 

The Court will refuse to accept compiomise 
between plaintiff and one defendant if the result 
of *it would be to deprive the other defendants ot 
the fruit of their success, {Dalai, A 7. CA Saiyed 
Ashfaq Husain r. Saiyfd Bunv.id Husain. 

9 0. & A L. E. 415 : 1923 Oudh 262. 

0. 28, E. 3 — Compromise — Matters out' 

side suit affeihd—Dcc) ee — Form of. 

Where a compromise is not within the scope of 
the suit, no decree could be made to give effect 
thereto under O. 23, R. 3 Civil Procedure Code. 
When the compromise has been effected between 
the parties, the proper course to follow is to 
recite the compromise in the decree in its entirety, 
but to pass a decree in accordance therewith on! y 
in so far as it relates to the suit. iMookerjee and 
Panton, 77.) Jiban Krishna Chakravarthi v. 
Ramesh Chandra Das. 38 C, Z 7. 72. 

.0 33^ % 3« Ctmpromi^e— Recording of— 

Order holding that no compromise is proved. 

R. 3 of O. XXni C. P. Code applies, as its very 
wording shows, only where it is proved to ihe 
satisfaction of the Court that a suit has been 
adjusted wholly or in part by any lawful agree- 
ment or compromise, or where the defendant 
satisfies the plaintiff in respect of the whole or 
any part of the subject-matter of the suit The 
rule does not lay down what the Court is to do if 
it finds that there has been no adjustment, 
compromise, or satisfaction Consequently the 
order passed by the lower Court in the present 
case finding that there has been no compromise is 
not an order under R. 3 of O. XXI 11 and is not 
appealable, {Martinean, J.) Shanti Sarup v. 
The Firm of Jahangir Mal Bansi Mal. 

73 I. C, 177. 


Jurisdiction to enquire ^ 

It is impossible to conceive that it was intended 
when an application was made to the Court : -- ^ 

under O. 23 R. 3 C. P. Code that alHhat the of court 

YD— 22 


0. 23, E. Z— Lawful— What is— Compro- 
mise affecting puisne mortgagee-- Validity, 

It is incumbent on a Court to pass a decree in 
term* of compromise only if the same is lawful 
i.e, enforceable in law. One test to apply is were 
the parties competent to enter into the agreement 
in order to achieve the purpose they had in view. 

Where after a mortgage decree to which the 
puisne mortgagee was a party, the mortgagee and 
prior mortgagee put in appeal & petition of com- 
promise which increases the amount payable to the 
latter, a decree cannot be passed in accordance 
therewith, as it undoubtedly prejudices the rights 
of the puisne mortgagee^ and hence cannot be said 
to be 'lawful ^{Mookerjee and Chotzner, JJ.) Mal- 
chand Boid V, Osman Adi Mandal. 

38 C. Z. h 272. 


0, 23, E. 8 — Proof of compromise— Duty 
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C P. CODE (1908), 0. S3, E. 8. 


j C. P. CODE (1908), 0 30. 


If is not essential before a court can pass a { 
decree in accordance with a compromise that all j 
the parties to it should assent to it before the ; 
court. The court can enquire if an assent had I 
been given elsewhere and if this is proved, it 
can pass a decree in accordance with the com- 
promise thus assented to. iScoti-Sfmth, J.) 
Mahakt Raghbir Sikgh V Chanan Singh 

691. C. 895 : 1928 Lab. 4. 


0. 26, Br. 1 and 4—** May meamng of 

—Discretion to issue commission.. 

In the case of a witness not under the control 
of the partv asking for a comtnissfon, who re- 
sides beyond the limits fixed under O 16, R. 19 
(b), a commission should issue as a matter of 
light, unless the court is satisfied the party is 
merely abusing the court’s authority to issue 
process 

It is not for the court to decide whether the 
party will be lenefitted or not. as it is a matter 


^0. 23. E. 3 — Reference to arhib ation — 

ParUat award — Decree on — Power of Com t to 
pass. 

Where the parties to a suit refeireu to arbitra- j 
lion to three individuals the matters in dispute i 
between them m the suit as well as certain other j 
matters not forming the subject of the suit, two 
of the arbitrators were absent and thereupon the 
parties agreed to abide by the decision of the 
third arbitrator That arbitrator gave his 
decision so far as the dispute m suit was 
concerned and deferred an enquiry into other 
matters. Owing to the obstruction of the defen- 
dants the arbitrator could not pass an award in 
respect of the matters outside the suit. On an 
application to the Court to have the award on the 
subject-matter of the suit recorded under O. 23 
R. 3 C. P. C held, that it was open to the Court 
to record the decision of the arbitrator, and pass 
a decree thereon even though the award was 
partial. There is no rule of law that a partial 
award is invalid and the question has to be 
decided on the intention of the paitiec the matter 
being a subject of contract between them, 
{Phillips and Devadoss, JJ,) Alagu Pillat 
r. Veluchami. 45 M. 1. J, *76 • 

82 M. h, T, (H. C,) 369 : (1923) M. W N. 331 : 

18 L. W, 26 : 74 I. C. 60^: 1933 M. W. K. 509 * 

1928 Mad. 576. 

0 . 33, R. 4 — Etecution proceedings — 

Com pro m ise—Lega lity of. 

O. 23, R. 4 of the C. P. Code is explicit in its 
terms and declares O. 23 to be inapplicable to 
proceedings in execution of a decree or order. 
Consequently an arrangement entered into after 
deci ee for payment of the sum decreed in instal- 
ments is not binding and limitation for execution 
of the decree runs nevertheless, [Broadway, /.) 
Banarsi Das v, Ramzan 72 I. C. 477. 

0. 25, E. 1— Pauper appeal-- -SecuHiy for 

costs— Grounds, 

Very special grounds should be required before 
a suitor tn forma pauperis should be required to 
give security for costs. A mere suggestion that 
somebody else is financing Is not such a ground. 
[Ltntaigne, J ,) Ma Saw v. Maung Shwe Gon. 

2 Bur. t, h 78 : 75 B C 809 {!) : 1923 Rang. 244^ 

,0. 25, E. 1 (3) — Sutt for payment of 

moneys Dissolution of partnership accounts and 
rectmry of sfrtdhanam property, 

A suit for dissolution of partnership and account 
and for the recovery of the stridhanam property 
belonging to a female plaintiff is not a suit for 
payment of money within O. 25 R. 1 (1) (3) C, P. 
Code. (Greaves and Ghose, JJ,) Amulva Svn- 
PASI Dassya V, SyaMa Sondar Saha, 

xm Cal. 316 {2). 


entirely for the party. 

The word “ may^’ in O. 26 Rr. 1 and 4 means 
*' is given authority to ”» [Wallace, J,) }agan- 
natha Sastry V. Sarathambal Ammal. 

46 Mad. 574 : 17 1., W. 251 : (1923) M.W.K, 157 : 
71 1. C. 630 : 1923 Mad. 321 : 44 M. L. J. 202. 

^0, 26, E.2 — Examination of witnesses — 

Power of Court to issue — Commission suo motu. 

It is competent to a Court acting under 0. 26, 

R. 2, C. P, C. to issue a commission for the ex- 
amination of witnesses acting suo motu [Burnt 

S, M,} Nanhu V, Abdi'S Samed Khan. 

L E. 4 A. 81 (Eev.) 

^—Commission to examine de- 
fendant — Residence out of Br. India more than 
200 miles away. 

Where the defendant is his own sole witness 
and applied for a commission to hear himself ex- 
amined as he was living more^ than 200 miles 
away in a Native State, the application should be 
allowed. [Zafer AH, J) Elvers t?. American 
Motor Company* 73 I. C. 923. 

0, 26, E. 11— Examination of witness on 

commission — Deposition not read over to witness 
—Effect of—Perpiry. 

The provisions of O. 26. R. 17 of the C, P. 
Code with regard to the examination of witnesses 
in Court does not require that the statements of 
the witness after they have been recorded should 
be read over to them and the same procedure 
should be considered applicable in the case of 
statement of witness recorded on commission. 
Consequently where statements recorded on 
commission were not read over to the ^ witness 
they are admissible in e\idence and it is open 
to the Court to grant sanction for perjury in res- 
pect of such statements. [Daniels, A. i. C.) Mt. 
Feroza Ian v. Mirza Amir Ali. 9 0 B. T. 593 : 

9 0. & A, L. E. 103 ; 74 I C 445 : 
24 Cr. Ii. J. 781 : 1923 Oudh 119. 

0 1—Ptaint— Facts to be set forth. 

It ia not necessary for a plaintiff to set forth in 
his plaint anything more than the facts entitling 
him to the decree that he asks for. [Marttneau 
and Cambbeth JJ-) Niaz Ahmad Khan v Abdhl 
Latif. * 1928 Lah. 475, 

0, 29— Scope of provisions. See [1922) 

Dig, Col. 308. Ram Prosad Chimonlal v. 
Anxjndji & Co. 69 I. C. 885. 

— ^ 0 . ZO—Sidt against firm — Defendant ah 

so described as owner of Firm, 

Where a suit is filed against a firm, but the 
fendant is also described as the owner of the firm 
and a question of limitation is passed by the heirs 
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a P. CODE (1908)» 0. 30, E. 1. 

of the defendant who aie subsequcnty impleaded 
the suit must in effect be treated as one against a 
firm and the subsequent words of description 
mere surplusage, {ikiiah A. C, J. and Crump J^} 
Motilal Jasraj V, Chandmal Hindumal. 

25 Bom. L. E. 1081. 

0. 30, E. 1 — F%rm including a minor 

partner — Reference to suit to arbitration — 
Sanction of Courts 

Where a suit is brought against a firm, the 
mere tact that there is a minor member of the 
firm, does not bring the suit within the purview 
of O. 32. Where the matter is referred to arbitr- 
ation, it is not necessary that the court should 
give assent under O* 32, K. 7 {Harrison^ J,} 
SUKHA Nano r, Behari Kam Ishar Das. 

1923 Lah. 103. 

0. 30, E. 1 — Suit, 6y one firm againhi 

another-— Reference to arbitration by repreunta- 
lives— ‘Validity of. 

Where a suit is brought b> one firm agaiiut 
another through their repiescntatxves they can 
agree to reier the dispute to arbitration and the 
validity oi the award is not affected by the tact 
that the minor members oi the firm did not sign 
the reierence to arbitration. 68 I. C. 750 : 25 I. 
C. 955 ; 50 1, C. 471 ; 19 1. C. 363 ; 16 A. 23 Ret. 
(Broadway, J,) Firm of Bishakbar Mal. Bala 
Mae V, Firm of Ganga Sahai Nihal Chand. 

5 Bah. 1. J. 5 : Y1 1. G. 734 ; (1923) Bah. 212. 

“0. 30, E. 1— r/f/<5 of the suit. 

The plaintiff who was a minor was described in 
the title of the plaint as “owner ot the shopC*’. 
It was stated in para 4 of the plaint, “ As the 
plaintiff the owner ot tlie shop is a minor, this 
suit IS not barred by limitation*’. The suit was 
dismissed by the trial Court holding that the 
plaintiff was the shop and not the minor, held 
the dismissal was wrong. (Macleod C. /. and 
Crump J.) Chanbassapfa Mallapfa v. Mal- 
KAfPA BiNGAPPA. 1923 Bom. 368. 

0. 30, Er. 3 and 5—Exparte decree— 

Setting aside ot — Service of summons — Suit 
against firm—BeaNc to serve by registered post 
—High Court Rules Ch VH R. 11. Sue (1922) 
Big. Col. 308, Harjibandas Gordhandas 
BhAGWANDAS PuRSRAM, 69 I, C. 236. 

—0. 32, Er. 2< 4 and 12— Suit by minor 
plaintiff— Absence of next- friend— Dismissal of 
smt-^^Propneiy of— Minor attaining majority 
during pendency of suit— Omission to record 
reasons under O* 32, R. 4, Cl. 2 — Effect of> 

Where the plaintiff who was a minor brought a 
suit without a next-friend and his minority was 
not apparent on the face ot the record but is 
proved on the trial of an issue in the suit itself 
the Court ought not to dismiss the suit at once 
but should allow a reasonable ume tor a next 
friemi to come on the record and go on with the 
suit and it is only if no one comes iorward that it 
should reject the plaint. 13 C. 189 relied on. It 
IS no doubt open to the minor ‘ on attaining majo- 
rity to drop the suit as not properly nisiituied but 
hs is not bound to do so ; he could affirm the 
previous proceeding and continue the suit. The 
opaission to record reasons under 0» 32, R . 4, Cl. 


C B. CODE (1908), 0. 32, E. 3, 

2 tor the appointment of a court guardian is only 
an irregularity and will not by itselt vitiate the 
decree it the minor is in fact properly represented 
by a guardian appointed by Court, Where how- 
ever the appointment of a Court guardian is 
Secured by iraud and by false statements and 
concealment of material parnculars the ii.uiur is 
not bound by the decree passed in the suit or by 
the sale held m execution ot ihe decree 37 A. 
179 followed. {Krnhuan, and Rame^am. i/.) 
Rariohan ahai> Ram^nuN.m KURUP r. V. M 
Raman Somayaji Pad 44 M. B. J. 515 : 

32 M. L. T. 107 (H. C ) : il923) K W. N. 301 : 

17 B. W. 5 58 : 

74 I. C. 309 . 1923 Mad 553. 

^0. 32, E. 2 (1)— 'Plaint by minor without 

1 next friend— ^'o objection by defendant— Rejec- 
tion of plaint — If proper. 

Where a minor files a plaint without a next 
irtend and though the defendant makes no appli- 
cation to have it taken off the file, the court rejects 
the plaint, the pruceduie is improper, as it ought 
to grant time to have a pioper next friend 
brought On record (Scot^-Smith and Fforde, JJ*) 
Ali Ahmad v. Said Mian, 4 Lah. 390. 

0. 32, Er. 3, 4, and ll-Giuirdtun ad litem 

-"Appointment of — Omission to consult minors* 
wishes— Effect of 

Though the mother of a minor deiendant is the 
person who should be appointed his guardian 
ad litem in the absence of the lather still a decree 
passed against the minor represented by some 
other person as guardian ad litem is not a nullity. 
Tnough the Court should in every case consult 
the Wishes ol a minor bet ore appointing any 
person as guardian ad litem in the suit, there is 
nothing m the C. P, C. which requires it to do so 
in a case coming within O. 32, R. 11 C.P.C. O. 32* 
let, 3 Cl. 4 applies only to cases where an appli- 
cation is made tor the appointment of a guardiai 
m the name of or on behall of the minor or the 
plaintiff. O. 32, R, 11 empowers the Court to 
appoint any guardian where the guardian ior the 
suit retires, dies or is removed by the Court pen- 
ding the suit, and there is nothing which requires 
the Court to give notice to tlie minors before 
making the order under this rule. (Das and 
Adami, JJ) Sri Thaklr Radhv Krishna Gopal 
Balji V. Babu LaRsHmi Narayan* 

1 Pat. B. E. 86 : 2 Pat. 273 : 4 Pat* B. T. 329 J 
71 1. C. 341 . (1923) Pat, 159 ; 1923 P. 885. 

~ ,0. 32, E. Z—Guardian-adAitem — Father 

acting as such—So formal appointment — Effect. 

Where a father acted as the guardian-ad-iitem 
of his minor son, the fact that tfiere was no formal 
order of court appointing him will not vitiate the 
proceedings, if the minor was ni no way prejudiced 
thereby [Kanhaiya Lai, J. C.) DaRSHAN Singh 
V. RafaN Bal. 9 0, & a. B. E. 463 : . 

74 I. C* 821. 

— 0. 32, R. B—Giianhan ad Uiem— Presume 

ption ‘"^Absence of formal order of appointment 
— Compromise — of Court, 

Where the court by its action had given its 
sanction to the appearance ot a person as a guar^ 
dian, the absence of a formal order ot appoint* 
meni is not nece&sanly fat«^ to the prqcee^gSi , 
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a F. CODE (1908f, 0, 32, E. 3. 


C. P. CODE (1908), 0. 32, E 3. 


Evtii ail omissiou to serve the ininois concerned 
or their mother personally was treated as mere 
irregularities covered by section 578 of the old 
Code of Civil Procedure and not errors fatal to 
the suit. 

The presumption is that the proceedings oi the 
Court had been earned out regularly and in ac- 
cordance with the law and this presumption is 
tound stronger when it is tound that an applica- 
tion and an affidavit such as is hied in connection 
with the appointment ot a person as guardian ad 
itiem of a minor was on the record and that the 
guardian bad subsequently appeared and filed a 
compromise on behalf of the minor to which the 
Court had accorded its sanction [Kanhatya Lai, 
J. C.) Mata Ghulam Singh v Sital Prasad. 

26 0. C. 113 : 74 I. C 409 : 1923 Oudh 206. 

0. 32, E. 3 {^)-^Abi>encc of notice to 

minor — Effect. 

In the absence oi proof of baud or collusion, 
the mere tact that notice of appointment of a 
guardian ad Mem was not issued to the minor, 
does not entitle him to treat the proceedings as a 
nullity. Case Law reviewed {Abdul Raoof and 
Campbell, ) Phulli v. Debi Pakshad. 

1923 Lah 575 * 75 I. C. 449 

0. 32, B (3) — Minor —Appointment 

guardian whether necessary — Prejudice of minor 
whether necessarj for setting aside the decree. 
See (1922) Dig. Col 310. Shaikh Sajjad Hussain 
V, Sakal Rai. 2 Pat. 7 . 4 Pat. L. T. 575 . 

72 I, C. 637. 


I IS not a party to the suit though it has jurisdiction 
I to render judgment against one who is a party to 
a suit but who has not been brought befoi e it by 
1 reason cf the failure on the part of the Court to 
follow the particular procedure laid down in the 
I Code. The one affects the existence of the juris- 
diction of the Court , the other affects the exer- 
cise of it [Das and Adanu,JJ) PandE Satdeo 
NaRain V. Ramayan Tew^ari. 4 Fat. L. T. 147 : 

2 Pat. 335 : 71 1. C 705 : 1923 P. 242 (2), 

, 0, 32, Er. 3 and 7 — Minor — Reference to 

arbitration — Sanction of Court — Absence of-^ 
Effect of — Minor substantially represented in 
! proceedings by ginirdian — Award not a nullity. 

The mere fact that leave of the Court has not 
; been obtained for a reference to arbitration on 
, behalf of a minor will not vitiate the reference 
, and the award where the interests of the minor 
, have in no way been prejudiced, If a minor is 
I substantially represented by a guardian ad litem 
{ an appointment by the Court under O. 32. R. 3 
‘ can be assumed from the action of the Court in 
, accepting the pleas of the major defendant on 
behalf of the minors also. In the case of a joint 
Hindu family, the manager can act on behalf of 
' the minors without specific appointment as guar- 
1 dian m the interests of the whole of the family 
j including the minors and the Court must decide 
1 whether or not he was acting in the interests of 
: the minor. 4d C 290 j 30 C. 1021 , 36 A. 69 ; 28 
A. 25 reteried to. [Pipon, J. C ) Chet Ram v, 

I Kanshi Bam, 71 1. C. 7. 


-0. 32, Er. 8 and A— ‘Mtnor^ Consent oj 
guardian not obtained— Ex parte decreeSmt to 
set aside. 

A minor is not a party to the suit, unless he is 
represented in the record of the suit by a guar- 
dian competent to act as such. Where the re- 
cord of the suit itself shows that the minor is 
wholly unrepresented or that he is represented by 
a guaidian disqualified from acting as such guar 
dian under express provision ot the Statute the 
result is that the minor is not a party to the suit 
and a judgment rendered against the minor is ; 
without jurisdiction and is null and void. But ^ 
where he is properly a party to the suit and he is j 
properly a party if he is represented on the record ! 
by a guardian not disqualified iroin acting, the 
jurisdiction of the Court to try and determine tlie 
case against the minor is complete, and such 
jurisdiction will not be ousted even if the 
Court did not follow the appropriate procedure 
for the appointment of the guardian. It is 
the Court that must decide the question of 
jurisdiction and where the record, on the lace of 
It, shows that the minor was properly a party to 
the suit, the judgment rendered in such a suit, 
vyill naf be declared a nullity in a collateral pro- 
cet^ng brought to impeach its validity, though it 
*may be set aside if it be shown that the defect or 
the irregularity in the pioceedings atfected the 
merits of the case between the parties. 30 C. 1021 
iqllowed 15 C, L. J. 446 ; 25 C. W. N. 781 dis- 
sected. 32 C. 296 distinguished. The contra ven* 
tioir of the provisions of 0. 32, R, 4 Cl 3 C, P. 
Code does not deprive the Court of its jarisdic" i 
tion, to decide the case. The Court has no j 
jucisdnitioii to render judgment against one who 


0. 32, Er. 3 (4) and 4 {4c}— Minor defen- 
dants— Represeniahon in smt— Appointment of 
officer of Court as guardian ad litem — Omission 
to adduce evidence when amounts to negligence. 

The father of certain minor deiendanis in a amt 
refused to be their guardian ad litem and there 
upon the Head Clerk of the Court was appoint- 
ed guardian. The plaintiff was a strangei who 
was not aware of the existence of any other rela- 
tives of the minors. There was no affidavit by 
him that there was no other person fit and wilh 
mg to act as guardian ot the minors.' There was 
also no distinct notice to the father of the minors 
of the appointment of an officer of the Court 
as guardian ad htem but the father himself 
did not adduce any evidence and the suit was 
decreed. Subsequently the minors sued to 
set aside the deciee on the grounds that 
they were not validly represented in the prior 
suit and that their guardian ad liicm was 
grossly negligent in the conduct of the case* 
Held that the defects, if any, in the appointment 
of the guardian did not vitiate the decree. 32 A* 
287 20 M. L, J. 591 (P.C,), 31 A. 572; 19 M. L* I* 
631 (P. C.) refered to. 

Held further, that in the absence of proof that 
the guardian ad I item could have adduced any 
useful evidence or was aware of such evidence 
being available, his omission to let m evidence 
in the prior suit did not constitute negligence or 
fraud, {Oldfield and Ramesam, //.) Rama- 
SWAMI ChETTY V' Doraiswaml 

44 M. E. J. 299 : 17 I. W. 638 { 
73 I C. 409 : 1923 Had- 465* 


— ^0. 32, E. Z—SuH by minors 
mistake— Amendment, 


^Bona fidi 
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C. P. CODE (1908), 0. 32. B, 4. 


I c. P. CODE41908}, 0, zi E. 8. 


Where the fact of plaintiff’s minority was not 
apparent on the face of the plaint but was dis- 
covered only 111 the course of an enquiry on 
objection being raised by the defendant, an 
opportunity should be given to amend the plaint 
as the plaintiff had no knowdedge of his minority | 
and had no intention of leaving the court, < 
{Harnson, J ) Mt- Durga Devi v. Gur Narain. ' 

69 L C. 401. J 

0. 32, E. ^^Guardian^ad'hiem-' Ap-\ 

pointfnent— Consent of proposed guar dt a a — 
absence of — Decree against minor-— Legality of . 

No person can be appointed a guardian ad litem 
of an infant without his consent. In the present 
case the mother of the infants was appointed 
without her consent. She never entered appea- 
rance and never defended the suit on behalf of 
the minors without a formal order for appoint- 
ment. Held that in the events which had hap- 
pened, it was plain that the infants were not re- 
presented at all and they were in no sense patties 
to that litigation. Consequently they were not 
affected by the decree. 

When a guardian has not been validly appoiii 
led in respect of a minor, he is not a party to the 
suit and is not bound by the decree made against 
him. [Hooker jet and Chotzner^ JJ.) Umapati 
Samajjta V, Sheikh Moseetullah 

72 1. C. 478 : 37 C. L. J. 498 : 1923 Cal, 692 

0, 32, B. 4 — Vakil —Officer of the Court— 

A vakil IS an office^ of the Court for 
purposes of O. 32 R. 4‘C. P. C. (Piggott and 
WaWh JJ.) Mohan Lal v. Ganga Prasad 

45 A. 398 : L. B. 4 A. 382 : 

71 1 C. 975 : 1923 A 298 (1). 

0. 32, R. 4 (3)— Guardian-ad-htem— 

certified guardian— Duty to appoint- Appoint- 
mini of another — Effect. 

A court IS bound to appoint the certificated 
guardian as the guardian-ad-litem, unless it con 
siders otheiwise tor special reasons to be record 
ed. Where the guardian however, objects, the 
court must appoint some other person. 

There is nothing however in O 32, R 4 Cl. (3) 
which requires the court to obtain tbe express 
consent of the guardian to act before appointing 
him in that capacity, and where the guardian so J 
appointed is' a certificated guardian, whom the ‘ 
court was bound to appoint, consent may be pro | 
perly presumed when he makes uo objection. | 

Where the interests of a minor have not been | 
prejudiced, any defect in the procedure for the j 
appointment cf his guardian is not fatal. [Miller j 
C. /. Foster, /.) Thakur Tejeshwar Dutt v. 
Lakhan Prasad Singh. 4 Pat. L T. 127 : 

1 Pat. L, B. 59 : (1923) Pat. 88 • 

2 Pat, 296 ; 1923 P. 231, 

, — — 0. 32, R. 6 — Co judgment-debtors — 
Payment of decree amount to next friend— Leave 
of court not obtained — Effect — Right to claim 
contribution. 

O. 32, R. 6 prohibits the next friend of a minor 
decree holder from realising money due under a 
decree without leave of Court. If one of several 
judgment-debtors pay the whole decree amount 
to the nest friend without leave of court, the 
decree is nevertheless subsisting and hence he 


cannot claim contribution from the other debtors, 
[Philips and Venkaiasubba Rao^ JJ.) Abboy 
Naidu V . Ramachandra Naidu. 

(1923) M. W. N. 925. 

0. 32, R. 7 —Compromise decree— Minor 

— Leave of court— Omission to have it expressly 
recorded— Effect of. 

In order to attract the provisions of O. 32, R. 
7 j C. P. Code it is enough to show that the atten- 
tion of the Court was directly called to the fact 
that a minor was a party to the compromise and 
that the leave of the Court was obtained on peti- 
tion or in some way not open to doubt. No parti- 
cular formula is necessary to be used by the 
Court m order to grant the leave and when it is 
shown that an application was made by the 
guardian to the Court askinj^ fur leave to enter 
into the compromise and the Court makes a note 
of that application and passes a decree in terms 
of that compromise, it must be held that the leave 
of the Court was expressly recorded within the 
meaning of O, 32 R. 7 C. P. Code 28 A. 585 Ref. 
Even if the leave of the Court is not expressly 
recorded that would not make the decree a 
nullity. It would only make the decree void- 
able at the option of the minor and so long as 
it IS not avoided in a proper proceeding, no obj- 
ection can be taken in the execution proceedings 
as regards the validity thereof. [Mullick and 
Kulwant Sahay, JJ,) Ishan Chandra KDNDu 
V , Nilratan Adhikari 2 Pat. 638 ; 

4 Pat. L.T. 311 : 1 Pat. I. R. 217 : (1923) Pat. 184: 

72 I. C, 1049 *. 1933 P. 376. 

0 33, B. 7— Minor— Compromise- Deputy 

of Court — Wishes of guardian or next friend-*-- 
Weight due to. 

Although the court can and must approve of a 
compromise on behalf of intants it cannot and 
will not force one upon them against the opinion 
of their next friend or guardian adlitem in the 
action. No doubt it the court tound that a 
guardian oi next friend was acting improperly 
.and against the infant’s interest in refusing to 
assent to an arrangement which appeared clearly 
beneficial to them, steps might be taken to re- 
move him and substitute some other person, 
(Ghose and Panton, JJ.) Hemangini Dasi v. 
Bhagwati Sundari. 27 C. W. N. 792 : 

76 I. C. 682 : 1923 Cal. 686. 

— — 0. 32, R. 8 — Minor — Guardian ad litem 

— Appeal by another person as next friend— 
Maintainability. 

Where a guardian-ad-litem to a minor defen- 
dant has once been appointed such appointment 
continues for the whole of tlie Its or until it is 
revoked by Court, and the guardian so appointed 
is the only person who can file an appeal on be- 
half of the minor. 41 A. 619 toll. [Ryves and 
Daniels, JJ ) Bhagelu v. Dharma 

46 A. 628 : 21 A.LJ. 591 : T. R. 4 A. 304 : 

1924 A 79i 

0. 32, Rr. 8 and Z— Pauper suit— Minor 

plaintiff— Costs to be paid by ne.xt friend. 

Where the next friend of a minor sues in form a 
pauperis, the Court can order the next friend to 
pay the coats of the defendant [HalUfax, A* J* C.) 
Maroti Vi Bhagi, 1928 4 4^3, 
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0. 32, E. 15 — Guardian of a deft, alleged 

to fae 01 unsound mind by one party and denied 
by the opposite partj^ — Judicial inquiry if neces« 
sary. (19-2) DiG CoL. 1081 Ram Sunder 
Saha v* Kadi Narain Sex Chowdhuky. 

70 I. C. 307 

— ; 0. 33, E, 1 — Dismissal oi pauper appli- 

cation— Court if can extend time for payment of 
court fee. See C, P. Code, S. 149. 

18 L. W. 451. 

0, 33, E. 1 — Minor — butt tn forma 

pauperis — Status of next friend immaterial. 

minor who is not possessed of sufficient 
means within the definition oi pauperism ior the 
purpose of O, 33, C. P. Code is entitled to be 
allowed to sue m forma pauperis by a next 
triend although the next friend is not a pauper. 
The law in India in tnis respect is very different 
from the law m England 3 M. 3 foil, {Rankin 
and Ghose, //,) Nambala Dassyah. Jamini 
SUNDAKI 37 G. L. J. 394 : 

70 I, C. 919 (1| : 1923 CaL 656. 

33, E. 1 — Suit in forma pauperis — 

Leave to sue — Payment of part of the claim into 
Court — Determination of question of pauperism, 

A Hindu widow applied for leave to sue tn 
forma pauperis for the recovery of maintenance 
and her stridhanam jewels and cash withheld by 
defendant. The deiendant admitted liability for 
the jewels and cash and produced them in court. 
It was found that the j'ewels and cash were more 
than sufficient to pay the Court-fee and the 
Court dispaupered her. Held on revision, that 
the order of the Court was improper and it could 
not be said that owing to the defendant's oSer | 
the plaintiff was possessed of sufficient means to j 
pay the prescribed Court fee. In a suit where no i 
lee IS prescribed by law for the plaint, no admis- I 
sioaoreven payment into Court by the defen- | 
dant can be taken into consideration, The time j 
when the application is made to institute a suit as j 
a pauper is the point of time which the Court' has 
to consider when the application comes to be j 
dealt with, and the subject matter oi tne suit is j 
in no case at the disposal of the applicant for 
payment of fees 10 B. 207 diss, 34 638 loll 
\Macleod, C. J. and Grumpy J.) Bai Balagavri 
V. Motilal 47 Bom, 523 : 

25 Bom. I. E, 199 : 72 I, C. 224 : 1923 Bom. 247. 

0, 33, E. 1 — Suit to redeem — 'Equity of 
redemption--- If to be excluded tn calculating 
means. 

In a suit to redeem a mortgage of propeity of 
which plaintiff is not in possession, the value of 
the right to redeem whidi is the subject matter of 
the suit for the purposes of O. 33, R. 1, should be 
csciuded in considering whether he is entitled to 
sue as a pauper. {Baker ^ 0, J, C, and Hallifax 
A, /. C) Achalsixgh V. Seth Jivandas. 

19 N. L. E, 166^ 

0. 33, E. % — Contents of application — 

Omission to state immovable property— Effect of. 

, Under 0* 33 R 2 of the C» P, Code an appli- 
cation for permission to sue as a pauper must 
99gtain a ^hedule of the moveable as well as 


, C. P. CODE (X908). 0. 38, E. 9* 

j immoveable property. Where therefore an 
I applicant omits to mention his immoveable pro- 
I perty and also fails to submit a list of such pro- 
' perty when required, the application is not in 
: proper form. {Askworthy J.C.) Sheo Narain Lad 
Vy Mt. Munaqqa. 9 a. L. J. 610 : 

74 I. 0. 844 : 1923 Oudh 118, 

j 0. 33, Er. 3 and 5 — Separate affidavit 

j sufficient. 

I Where the petitioner did not verify the contents 
} of the petition at the foot of the petition, but he 
' did so by a separate affidavit in which the state- 
j menta contained in the several paragraphs of the 
petition were said to be true and no part of them 
was false and nothing had been concealed: Held 
this affidavit being annexed to the petition must 
be treated as a part of it, 16 I. C. 83 Diss^ 
{Abdul Raoofy J.) PiRJi Ashraf Ali v Kamesh- 
war Nath. 1923 lah. 684, 

0 33, E 5 (d ) — Pauper application — Re- 
jection of— Enquiry into the met its of the case. ” 
Where an application is ‘ made for leave to sue 
in forma pauperis, it is not open to Uie Court to 
dismiss the application on the ground that though 
the plamt discloses a cause of action, tne plaintiff's 
case would fail on the merits {Knshnany J.) 
POLIMATI MUNTGADU V, NaLLA BaPADU. 

18 I. W. 53 : 78 I. C. 946 : 1923 M. W, E. 412; 

1924 M&d. 80. 

j 0, 33, E. Q-Evidence as to plaintiffs title 

I The only matter m regard to which evidence 
I may be taken is the question of the pauperism or 
otherwise of the applicant. Rule 6 does not em- 
power the Court to try the question of the plam- 
tiff's title after taking evidence on that question 
and in fact lo try the suit on the merits before 
the application for leave to sue is granted. (46 Cal. 
j 651, Apply I. 501. C 521, Hot Appr.y 20 All 299: 

Disi). {Baner^i and Gokul Prasad JJ,} M^.’ ' 
I Shaurai^ Bibi V. Abdus Samad. 4i5 A. 548 : 
j L. E, 4 A. 252 . 21 A, L. J. 441 : 73 I. C. 638 • 
j 1923 A. 577^ 

j Q 33 ^ Br. 9 and 1— Dispaupering plaintiff 

' — Possession of sufficient means to pay Court 
fee— Test of. 

Clause (6) of rule 9 of O, 35, C.P. Code empowe- 
rs theCourt to dispauper apiamtiff and to withdraw 
ihe original order allowing her to sue as a pauper 
when. It appears that her means are such that she 
ought not to continue to sue as a pauper. The 
word “means” m this clause is to be interpreted 
wuh the help of the definition of pauper referred 
to above. To apply clause {b} of R. 9 the Court 
could dispauper her when her means are such as 
to enable her to pay the Court-fee of Rs. 3,OOQ 
upon the plaint m the case, 

Where the plaintiff who Jiad sued in forma 
pauperis was allowed;an interim maintenance of 
Rs. 200 a month and arrears of maintenance from 
time to time, aggregating to 5,000 rupees but at 
no time was she paid a sum of Rs. 3,000 in a 
lump which would be the amount required' lor 
paying court-lee on the plaint. Held that the 
plaintiff should not be dispaupered. The m(erte‘ 
fact that the plaintiff was appearing thiduibh*' 
eminent counsel would not be sufficient to dis^ 
pauper the plaintiff. {Jwala Prasad an^ ^o$ 9 i 
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C. P. CODE (1908). 0. 83, B. 9. , C. P. CODE (1908), 0. 84, B. 1 

JJ,) Srimati Savitri THAKXTRAm V, THE i any person of any of the classes mentioned in 

Secretary of State for India. I tion 91 of the Transfer of Property Act whether 

2 Pat. 879 : 4 Pat. I. T. 538 : 1924 P. 27. j the words of section 85 of the T. P. Act did so or 

I not and therefore every attaching creditor under 

0. 33, E. 9 “Suit in forma pauperis— | a money decree against mortj^agor is entitled to 

Dispaupering—Concealment of property—Asset j redeem the mortgage. (Halitfax, 4. /. C.) 
of doutful value — Insurance policy. See (1922) i Meghraj Marwari v, Kesheo Gopal Buti. 

Dig. Col 312. Shai^kabhat v* Sakharambhat 1 6 N. X. J. 181 : 73 I. C. 8 * 1923 Nag 311 

70. 1. C. 964 


0. 33, Rr. 10 and 11 — Pauper plaintiff — 

Partial success— Costs decreed to defendant 
exceeding amount decreed to plain tiff “Right of 
Government to a first charge. Sec (1921) Dig, 
Col 294. See (1922) DiG COL, 313. T V. Chakra- 
PANi Ayyangar IK The Government of India. 

69 I. C. 743 

0. 33, R. 10 — Suit in forma fauferts — 

Amendment of plaint—Cost of application. See 
(1922) Dig. Col. 313 Ambaji Balwant Rao 
Hanmant Rao Bajirao. 47 Bom. 104 

69 I. G. 207. 

0. 33. R. 15 — Application in forma pati- 

peris dismissed as not pressed — If bars fresh ap- 
plication. 

Where an application for leave to sue tn forma 
pauperis is dismissed as not passed, it bars a 
fresh application in respect of the sane right. 20 
Bom. 86 followed. {Abdul Raooft /.) Mt. Begum 
V* JAFAR Hassan. 78 I. C- 897. 

—0. 33, R. Ib-Sar -Dismissal for defaults 

A dismissal of an application to sue in forma 
pauperis for default is not an order refusing 
permission to sue as a pauper and hence is no bar 
to an application, [Po Han, J,) Maung Aung Tun 
V, Ma E Kin. 2 Bur. L. J. 217, 

— 0. 34, R. 1“A11 mortgagors not on record 
— Procedure. See Mortgagor and Mortgagee. 

72 I. C 458 : (1923) M W N. 234. 

——•0. 34, R, 1 — Hindu Joint family — 
Manager — Suit against — Jufiior member not 
necessary party. 

The omission to implead a Mitakshara son is 
not fatal to a mortgage suit and the father sufiS- 
cientiy represents the sons, {Das and Kulwant 
Sahay, JJ,) Babu Lal Behari Singh v. Babu- 
GUR Prasad Singh. 

4 Pat L. T. 108 ; 71 I. C. 948: 1923 P, 290. 

- — 0. 34. R. 1 — Interest in the right of 
Redemption — Attaching creditor — T» P, Act,S 91 
(/)‘ 

The confiict on the question whether an attach- 
ing creditor who is given a right to redeem by 
clause (f) of section 91 of T, p. Act has any inte- 
rest in the mortgage property and is thereby 
entitled under section 85 of the T. P. Act to be 
loined as a defendant in a suit on the mortgage 
to have been completely set at rest by the 
' amendment of S. 85 of T, p, Act by the substitu- 
tion for it of rule 1 of Order 34 of tne C. P. Code, 
whereby the interest of those to be joined in a 
mortgage suit is no longer restricted to an interest 
in the property but is * stated to be an interest 
either in the mortgage security or in the right of 
redemption. These words cannot possibly exclude 


^ — ^0 34, R. 1 — Mortgage Suit— Parties — 

Omission to implead person entitled to equity of 
redemption-^SuhseQuent suit on mortgage 

Where a mortgagee brings a suit on his mort- 
gage and obtains a decree thereon without implead 
a person in whom the equity of redemption vested 
by transfer, it is open to him to sue again on the 
mortgage impleading the latter as a party and 
thus giving him an opportunity to redeem. {Gokul 
Prasad and Sfuarit //.)Rampia v. Haeari Lai>. 

1923 A, 232. 

0 84, R. 1 — Mortgage suit — Parties — 

Owner of equity of redemption not impleaded — 
Effect of — Execution sale—Purchase by mort- 
gagee — Rights of purchaser See (1922) Dig. Col. 
313. D.attatraya Mangesayya V, Venkatesh 
Vasudeo. 691.0.165. 

^ — Mortgage suit“Parties“ 

person claiming title under mortgage — Omission 
to impIead“Effect of. See (1922) Dig, Col. 315. 
Sheoram V, Jamnabhai. 

19 N. I. R. 18 : 1923 Nag. 278. 

0. 34, R. 1— ‘Mortgage suit-^Parties--- 

Suit by prior mortgagee without impleading 
puisne mortgagee “ Decree— Execution sale — 
Rights of prior mortgagee purchaser-^^Riglii to 
hold prior mortgage as a shield. 

Where a prior mortgagee brings a suit on his 
mortgage without impleading the puisne mort- 
gagee as a party and obtains a decree and in 
execution sale thereof purchases the property, he 
can in a suit by the puisne mortgagee to enforce 
his mortgage set up his prior mortgage right as 
a shield and insist on redemption. 31 C. 737 
Rel. The puisne mortgagee is not entitled to 
bring the properties to sale in execution of his 
mortgage decree without redeeming the prior 
mortgagee-purchaser {Pratt and Duckworth, JJ.) 
N, N. V. Chetty Firm v. K. A. P. D* Chetty. 
Firm. 74 1. C. 151 : 1923 Rang. 107. 

^ — 0. 34, B. 1 — Mortgage suit — Prior mort- 
gagee' impleaded — Omission to set up priority on 
the footing of subrogation — Effect of. 

Where a prior mortgagee is impleaded as a 
defendant in a suit brought by a subsequent 
mortgagee, who, however.lclaims priority on the 
footing of subrogation, the prior mortgagee is 
hound to defend the suit and get an adjudication 
as to his priority. The mere filing of a written 
statement is not sufficient. 

Where the decree in the suit by the subsequent 
mortgagee declared his priority over the prior 
mortgagee, who was directed to redeem the plain- 
tiff, the suit by the prior mortgagee, in so far as 
it relates to the properties covered by the ad* 
judication in the previous suit, will be barred by 
res-judicata. 1 P. L. T. 629 ; 47 Qal, ^2 ; 39 CaJ 
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527; 24 A. 429 discussed* [Das and KtHwant 
Sakay, JJ.) Babu Lal Bihari Singh z’ Babu 
G rR Prasad Singh, 

4 Pat. Ii. T, 108 : 71 1. C, 948 : 1928 P. 290. 

^—0. 34, B. 1—Two viortgagesSuit on 
laUr on&—lf hat^ sitti m pi tor mortgage. 

Where a person holds two mortgages over the 
same property, there is nothing m the C P. 
Code compeillng him to sue on both at the same 
tlme—A suit on the later one will not bar a 
subsequent suit on the other. (Maung Ktn, 
a /.) Ma Myit r. S.C, Sarma. 10 I, B E. 360 . 

89 1, C. 897. 

0. 34, B. 1—Moitgage suit — Tiansferee 

of equity of icdemption — Failure to implead — 
Effect of’— Rights of purchaser at execution sale. 
Where a mortgagee brings a suit for sale upon 
his mortgage without impleading as party to the 
suit a purchaser of a portion of the equity of 
redemption he cannot by purchasing the properly 
in execution claim possession as against the 
purchaser of the equity of redemption, 11 C. W. 
N, 314; 19 A. 541 , followed, {IValffusley, J.) 
Kristopada Roy v Chaitanya Charan 
Mandal. 

49 Cal. 1048 28 C. W- N, 92 : 69 I. C. 530 : 

1928 Cal 274. 

0. 34. B. 1 — Object of — Xon foinder of 

parties— Powers of Court. 

The obiect of O 34 R. 1 C. P Code is to pre- 
vent multiplicity of suits and to secure that no 
injury is done, to the rights of any party 
through his not being impleaded. The provision 
is expressly made subject to other provisions 
of the Code which include O. 1, R. 9 and it has 
been held that where it is possible for the Court 
to do justice as betwean the parties before it, 
it should do so and should not make O. 34, R. 1 
a ground for dismissing the entire suit. {Darnels, 
/,) Parshadi Lal V, Laiq Singh. 

21 A. L. J. 701 : 74 I. C. 943 

0. 34. B. 1 — Parties — Persons setting up 

title paramount — Title if can be gone into 
A plaintiff mortgagee cannot be allowed so to 
frame hts suit as to draw into controversy the 
title of a third party who is not in any v,^ay con- 
nected with the mortgage and who has set up a 
title paramount to that of a mortgagor and mort- 
gagee. 33 Cal. 425 followed. But where such a 
person is impleaded and allows the trial to go 
on, including the question of his title he canno? 
ask for a reversal as the ground of his title was 
not triable, (Simpson^ J„ C. and Dalal^ A. /. C.l 
Galstaun V* Mirza Abid Husain. 

10 0. I„ J. 263 : 73 I. G 428. 9 0. A A. L. B. 282 ■ 

1924 Oudh 19. 

“ >0 . 34 B. 1 — Same person holdi ng two 

miotigages—Smt on subsequent mortgage only — 
Maintainability, 

I IMder the present law, particularly under the 
d^lanation to O. 34, R* 1, C. P. Code, a puisne 
mortgagee is not required to Implead the prior 
mortgagee as a party in a suit for foreclosure or 
^le. The principle will be thejsame if the sub- 
se<^ent mortgagee and the prior mortgagee hap. 
pen to be one ahd the [same person. There is 


I C. P. COM (1908), 0. 34 » 3. 

nothing in law to prevent the pnoi mortgagee 
from bringing a suit to enforce his mortgage 
without impleading the subsequent mortgagee. 
There is, how’ever, some risk, and probably 
the curtailment of some of the rights of 
the mortgagee who chooses to sue separately 
upon his mortgages , he may not be allowed 
to sell the properties in the subsequent 
decree when they were already sold in 
prior decree ijwala Prasad and Ross, //.) 
Nawaba Waziri Begam V. Babu Shashi 
Bhushan Roy. 4 Pat. T 546 •* 74 I. *C. 820 : 

2 Pat, 874. 

0. 34, E. 1 — Suit on prior mortgage— 

Puisne mortgagee if a necessary or proper party 
— Addition of puisne mortgagee — Limitation — 
C. P. CodeO. 1, R. 0. See (1922) Dig. Col. 31 1. 
SiTAL Prasad Ray v. Asho Singh. 

69 I. C. 677 :*4 Pat. I T 698 : 2 Pat. 175. 

— 0. 34, B. 1 — Suit to redeem— Persons 

claiming as heirs of mortgagor — Title disputed by 
others claiming as heirs — If to be gone info. 

Where in a suit to redeem by persons claiming 
as heirs of the mortgagor, the mortgagees put in 
a statement that the plaintiffs were not entitled to 
redeem but took no further steps in the case, but 
other defendants claiming to be heirs of the mort- 
gagor also contested the title of plaintiffs, the court 
ought tc go into the question of right to redeem 
and decide the same, [Miller, C. J. and Kulwant 
Sahay, J ) Basdeo Prasad v. Dwarika Pandey 

2 Pat. 805. 

0. 34, B. 1 — Usufructuary Mortgage — 

^ Suit for possession — Parties. 

In a suit for possession of a usufructuary mort- 
gage the person in possession of one. who 
objects to delivery of possession is a necessary 
party in the case of a joint family, and the other 
members can be impleaded. [Subbanna, J) Kri- 
SHNAPPA V. RAMALAKSHMAMMA 

I Mys. L J. 38. 

0. 34, Br, 2 and 4 — Mortgage decree— 

Costs — Personal liability. 

In a mortgage suit it is open to a Court of appeal 
to direct that Such costs as it may award against^ 
the unsuccessful appellant may be recoverable 
from him personally, but if there is no such express 
direction the costs are, as a matter of ordinary 
practice, sanctioned by O 34, rules 2, 4 and 10 
of the Code;of Civil Procedure added to the mort- 
gage money and are in the first instance recover- 
able from the mortgaged property after the decree 
is made final [Walsh and Kanhatya Lal^ JJ,) 
Mahomed IftdKhar Ullah p. Banke Lal 

45 A. 630 : X. B. 4 A 301 : 21 A. I. J, 017 : 

73 I. c. aso 

0. 34, B 2 Cl/ (c)— Time for redemption 

—Time fixed by original decree— Dismissal of 
appeal — No extension! of time. See (1922) Dig, 
Col. 316 Basantv Kumar Adak v Sm, Radha 
Rani Dasl 70 I. C. .736. 

0. 84 B. 8— Preliminary decree lor.^f ore- 

closure— flight of redemption— Tlpul.decj^jee* mot 
passed. Setf (1922) Dig, Col, 316 Iso? Aw v. 
Kasim All 70 1. 0 . 152, 
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0. 34, Rr 3 and 5 — Redemption — Person 

having mietest lu nurtgiged propert> — Nor 
impleaded in inougage suit— Right to redtem 
— 'BasH of redempti m— -Intel est — Mesne protii:, 
See (1922) Dig Cul, 316 Jnanendra Nath Singh 
Roy V. SriOaAbHi ChakaN Mitha. 69 I t\ 759 

'0 34, R. 4 — Interest up to realization at 

cow t rate means an amount inclusive of interest 
at contractual rate. 

When under a decree the contractual rate ot 
interest ceases to be pa>a >le at a given date and 
the Court rate is subat tuted lor it therelrom up 
to the date of realization, the Court rate will be 
chargeable on tbe whole amount due with inte- 
rest at the contractual rate up to that given date. 
{Ashwoftli, J. C. and Simpson, A J C ) Nawab 
M lRZi Faghfur Mirza V. Khushal Chand. 

19,^3 0ttdb241 

0. 34, Er, 4 and 5 — Mortgage — Consent 

decree — Decree payable in instalments — Final 
deerct — Necessity for — Objection in execution. 

A consent decree d'recung payment by in- 
stahnentb IS a peifecUy valid mortgage decree 
but it is not covei ed by O 34, K 5, C P. Code 
Consequently it is no^ necessary to make a hnal 
decree under O, 3l,K. 5, C P, Code. 10 C L J. 
91 ; 2 Pat. L T. 38 loH. Jt is o.ien to the part>es 
to a litigation to waivo a particular procedure and 
to agtee to a final deciee being passed w thout a 
preliminary decree in the first instance. An 
objection to the legality of a final decree on tue 
ground that the objector was not propeily re 
presemed in compromise on which the final 
decree was based c-tiinot be allowed to be taken 
in execution hu remedy being to get the decree 
set aside in pioper proceedings [Mullick and 
Kulwant Saliay, JJ.) Is.ian Chandra Kundu v, 
Nilkatan Adhikari. 4 Pat L, T. 311 : 

1 Pat. L. R 217 : (1923) Pat. 184 : 2 Pat. 539 : 

72 1 C 10i9 ; 19z3 P. 375. 

0. 34, Rr 4 and 5 — Morigagc^Prehmi^ 

nary decree — Final decree- Compf'omise—Waivei^ 

II is open to the mortgagor to waive a h.ial 
decree before execut on can be levied. Where 
pending an appeal from the preliminary decree 
in a m Jrtgage sup the parties compromised the 
stilt and a d-^cree for a smaller amount payable in 
two years was passed with a provision that ihe 
prop rty was to be sold in deiault ot payment 
Held n was tne in ention of the parties mat ihe 
mortg-igee should realise the umount by sale oi 
the property immediately on the expiry oi ihe 
two years. [Ghose and Panton, JJ.) Raja 
Hemendralal Singh Deo v. P'akir Chand 
Dutt. 27 C. W. N. 621 : 1923 Cal, 626. 

0, 34, Rr. 4 and 5 — Mortgage— ‘Prelimi- 
nary and final decree — Compiomtse decree 
-^Order for sale on default of payment. 

Under the terms of a compromise decree in 
a mortgage suit ihe judgment debtor was d'rec ed 
to pay Ihe debt due to the deciee holder by cer- 
tain instalment’s specified iherein, and it was also 
further provided that, in default oi tne judgment 
debtor pacing the money as therein mentioned, 
the property mortgaged bv him to ihe decree- 
holder should be sold* Held on a construction 
o| the decree, that it was mot a preliminary one 

Y. D— 23 


C. P. CODE (1908), 0. 34, E. 5, 

within the meaning of O. 34, R. 4 C. P, Code but 
a fiital dec^'ea d recting the sale of the pre^perty 
of ibe judgment debtor on deiault of payment. 
iShadt Lai, J ) Kora Lal v, Punjab National 
Bank, Ltd. 5 Lab L J, 67. 

0 34 Rr 4 and 5 — Prel'minary decree in 
asu»t for sale on a mni tgagt^ — Apphea ion for an 
order absolute in i9l ^—Dismissal of— Remedy 
ot pirty aggf lev ed— Whether application can be 
received— No second apalic43on i or final deciee 
lies -Lnm ation Ac>. Art. 171 applies to an ap- 
pi cation for a fin<il decree. See (1922) Dig Col. 
318 Mummadi Vencatiah V. Bogan AT HAM Ven- 
ka'ia Subbjah. eai C. 366. 

0. 34, R 4 and 5 — Scope of — Mortgage—* 
Arbitration — Deciee for money — Rialtzabon by 
sale — Fti al deciee* 

A mortgage suit was referred to arbitration and 
based On the award a decree lor money was 
passed and the same was to be realised by 
tile sale ol ilie hyi.otheca* In execution, if was 
onjecied that the same could not be executed till 
a final decree was passed Held, a fiuai decree 
under O c4, K. 5 can be asked for only jf a pieii- 
miliary decree under O. 34, R. 4 has been passed 
and tne decree based on the awara being of the 
same nature as a compromise decree was itself 
executable. {Das and Ross. JJ ) Nripendka 
Nath Chatterjee v, Jhumak Mandar, 

4 Fat. I. X. 694 ; 2 Fat. L R. 9. 

0. 34, R 5— Application for final decree 

necessary 

An application for execut’on should not be treat- 
ed as an application to make the decree final. 
{Kennedy J, C,and Madgaskar, A, J, C.J Saker 
Chand Narsidas v, Yacoob. 

73 L C. 811 : 1923 S. 14. 

0 34, E, 5— Decree under Dekhan Agr, 

Relief Act S 15 B-Ii to be made fiuai See 
L>ekhan Agr Relief act, S. 15 B. 

2a Bom.L. R. 1214 » 

0. 34, R 5 — Delivery of title deeds — 

Decree — Deiault— Dam igus See {1922} ihg.^ 
Col. 318. Marath Sivaraman Naih v* Seshd 
Pattar. 70 I. C. 529.^ 

0 34. R 5 — Final decree — Passing of~^ 

Notice to judgmfrnPdcbtvr if necessary. 

Notice to the judginent-deb or is not prescribed 
bv law befo^'e making a decree final on the ap- 
plication of the decree holder but in piaciice it is 
given un the pTinciple that ii is j<.st and proper, 
to hear the opposi e pattv. But the principle oi 
audi alteram pai tern does nut require a m tice of 
tnes.cond application where notice of the first 
application was duly served and the mortgagor 
failed to appear to show cause on the dav fixed 
lor the hearing It may reasonably be iniefied 
in such a case that be had n 'thing to say and 
there was nothing for the Couit lo hear fium 
him. A second notice under such circumstances 
was not required, and the tact that the second, 
notce was noi duly served is not a ground f < jr 
seiting aside the ex parte final decree. [Koival 
As J , C.) BaBuOJI V . kamgopal^ 

.73X C. 32 : 19 if D. % 
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0. 34, B. 5-- Suit for sale— Final decree — 

Court if can extend time. 

A Court has no power to extend the time after 
a final decree is pa^-sed m a buii for sale. {Daial, 
A. /. C.) Ganga Ratan V, Chandika Prasad. 

9 0. & A. L. B. S19 : 74 1. C. 573 

0. 34, B Q— Money decree — Effect ofno- 

cHallenging, 

Where a preliminary decree for sale obtained by 
a mortgagee was declared not valid on tne ground 
tliat the inortgagur as a member of a joint family 
could not mortgage the properties in the absence 
of a fegal necessity, and thereupon the mortgagee 
obtained \ decree under O 34, R 6 for the money 
due and this was not objected to or challenged in 
appeal by the mortgagee, the purchaser o. 
the property in execution gets a good title. 
{Walsh and Ryves, JJA Teja v. Tika Ram. 

21 A. L J. 754 : 1. B. 4 A. 532. 

0. 34 B. ^—Personal decree against 

mortgagor— Form of. 

Where tbeie is a personal covenant in a raort* 
gage deed, tlie proper form of the decree is to 
direct that if the net proceeds ot the sale are m- 
sutficient to pay tbe amount due to the plaintiff, 
then the plaintiff to be at 1 berty to apply for a 
personal decree against the defendants lor the 
amount of the deficn. It not proper to direct 
that m de ault of payment ol the decretal amount 
the plaintiff la to be at Iibeity to recover tne same 
by applytng for sale o» the mortgaged property or 
sufficient poitioii thereof. {Macltad, C. /. and 
Shahr y.i Keshav Manja Bhat v Govind Naga 
Bhat. 75 I. C, 188 *. 1923 Bom 82. 

0, 34 B, 6—Personal decree —Transfer 

and redemption oi mortg«ge — Covenants lor pay- 
ment of debt— Appellate Court -Power to pass 
decree, bee (i922i Dig. Col. 319, Askaran 
Baid V, Gobordhan Kolera. 70 I. u. 158. 

0. 34, E. Q— Personal liability —Pur- 
chaser of mortgaged property, 

A purchaser of the equity of redemption is 
tinder no personal liability to the mortgages 
though he agreed topav off the mortgage {Lord 
Atkinson ) Nakku Prasad Singh v. Kampta 
Prasad Singh. 1923 P. C. 54 (1) (P.C.). 

. 0. 34, B &— Scope of. 

The personal liability of a mortgagor arises 
only after first exhausting ah remedies against the 
person of the mortgas^or but this does not mean 
that in a case where a portion of the mortgaged 
property is destroyed there can be no person<tI lia> 
bifity, {Mookerfi and Rankuu JJ.) ChaND Mall 
BABO V. Ban BshaRI Bose. 50 Cal, 718 : 

74 I. C. 1021. 

0, 34, B, 7 — Prehminary and final decree 

Mortgage suit 

The provisions of the Civil Procedure Code 
which regulates the granting of a preliminary 
decree in a suit for redemption is Order XXXiV, 
rule 7^ which clearly contemplates there being 
only one preliminary decree, (ai directing an 
amount to be taken if the amount due cannot be 
at once declared), and fb) giving directions as to 
payto^t of the sum certified on that account to 


C. P. COBB (1908). 0. 34, B. 8. 

be due in respect of the mortgage debt etc. The 
same applies to o her m^ntgage suits under rules 
2 and 4. Otherwise there would be two pre- 
I minary decrees, a thing wh cn is. clearly not 
contemplated by tie provisions of tne Civil Pro- 
cedure Code. [Pratt and Fawcett JJ.) Vamana* 
CHARYA V, GoVIND. 

25 Bom. L. B. 828 : 1924 Bom. 33. 

0. 34 B. 7 — Suit for redemption — Pro- 
cedure-Preliminary decree— Direction as to 
taking up accounts —Procedure, 

Under O. 34, R. 7 of the C. P Code it is open 
to the Court either to order that an account shall 
be taken of what will be due to the deiendant for 
the principal and interest due on the mortgage, 
and for hia costs of the suit, if any, or to dt clare 
tne amount due at the date of such order : but in 
C'ther cases the Court should proceed to ascertain 
the amour t which would be found due on the date 
which is to be fixed for payment and specify 
what the consequence of the payment of that 
amount or the non payment thereof would be. If 
it merely directs that an account should be taken 
of what would be due to the mortgagee for the 
principal and interest due on the mortgage, as 
was originally done by the learned SuPordmate 
judge here, its order would be nothing more than 
an interlocutory oider, to be followed by the mak- 
ing up of such an account, till which the prepara- 
UOQ of the prelim-nary decree should be postpon- 
ed. {Kanhaiyalal, J C] Mohkan Singh v 
Thakur Chandra Pal Singh. 

10 0. L. J 874. 

0. 34, E 7 Cl. (t)— Applicability of— Co- 
mortgagor redeeming whole mortgage. 

Order 31. R 7 Cl (d) applies to the case of a 
m irtgagce only and has no apphea ion to the case 
oi a co-mortgagor who had redeemed ihe entire 
mortgage. (Sen// Smith and Btasher JJ) Ali 
Akbar V, Sultan-ul-Mulk. 

69 I C. 653 : 1923 Lah. 129 

0. 34, B, S—Kanom— Redemption — 

Notice 

O. 34, R 8 does not specifically require any 
notice given lo a iCmamdar after the decree lor 
redemution is passed and before plaintiff obtains 
possession. The kaoamdar is not prejudiced as 
be IS not entitled to have delivery stayed pending 
realisation of improvements. (Spencer and Deva- 
doss, JJ.) Ambi V. PuDiA Kovilagath Sridevi. 

(1923) M. W. N. 753: 18 L. W. 686. 
33 M, L. T.lOl (H.C y 75 I. C 566: 45 M. L. J, 657. 

0. 34. B. 8— Mortgage decree— Prelimi- 
nary decree — Redemption — Money not paid in 
time —Effect of 

Until the mortgagee chooses to take action and 
bring the property to sale, the mortgagor judg- 
raent-debtor under the decree absolute has no 
right to move m ihe matier. 

The intention of O. 34 R 8 C P. Code is that 
an end should be put to the mortgage once a suit 
for redemption is brought, and such an inientJOn 
would be defeated if the mortgagee after obtain^ 
ingthe decree absolute for sale is permitted not 
to proceed with, the sale, and to prevent the moit- 
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gagor from satisfying the decree'. (Datal, A. J. C.) 
Hayat Mahomed v Nageshwari Prasad. 

26 0. 0. 303 9 0. & A L. B 315 : 
72 I. C. 390 : 1923 Oudh 236. 

0. 34, R 8— 'Mortgage — Redemption 

decree — Application for sale, See (1921) Dig. 
Col. 301. See (.922) Dig. Col: 320 t>ANKAKA 
NarayAxVa Pillai %k P. V, Thangamma. 

70. I. C. 833 

0. 34, R. %--OideY refusing to extend 

time— Second appeal— if lies 

Waere a petition for extens’on of time under 
O. 34, K. 8 IS oiainissed, the order la appeaUblc 
under O. 43 K. 1 (o, but no second a peal lies. 

( Shah, A. C. J and Kemp J.) Dattatraya VithaL ; 
Gar WARE V, Vasudeo An ant Gan gate. ' 

47 Bom. 956 : 25 Bom. L. R. 990. 

0, 34, R. 8 —proviso— Extension of time 

— Contract rate of interest. See (192 i) Dig Col, 
320, Mt Bashiram v. Bishambar Nath. 

69 I. C. 667. 

0. 34, R 14 — Applicability of — Contp*'o- 

tnise decree — Provision jur payment of mortgage 
money in instalments -Default — Provision fot 
sale— Effect oj. 

In a suir for sale on a mortgage instead of tbe 
usual mortgage decree a compromise decree was 
passed w nch provided t la. t le judgment debtor 
should pay the decretal amount in ceriaiu iustal- 
miiiis, and if he should lail in the payment of 
three coasecative instilments, ttiea execution for 
the whole ainoaiit should issue agai..st ihe other 
property of the judgment debtor{> and in the 
event of the amount not being realised m tuat 
manner, agii st the mortgag-d proper dcs. Held 
that the decree itself ordered, in lUe event of de- 
fault and in the event of the otner properties of 
tne tudgment de nor prov mg i«isafficient. a sale of 
the mortgaged property ana it was not necessary 
for the decreeholders lo bring a suit for the sale 
of the property merely because the ot ler remedy 
given under the decree has proved inf rue uous. 
Tne decree m t le case was something more than 
a decree for the payment of the money in satis- 
factio.i of a claim arising under a mortgage and O 
34, K. 14 did not govern it. [Miller, C. J. and 
Kulwant ahat,J,) Chaurasi MahasaRICK i?. 
bfiAGVAN Sahu (1923) Pat 209 : 

2 Pat. 787 : 74 I. C. 144 . 1924 P. 20. 

0.34, R. lA— Contravention ^ of — Efect 

of-^Sale in execution of money decree— Purchase, 
O. 34, R. 1 4, C. P. Code is confined only 
to cUima arising under the mortgage and has no 
application to a case where tne sale takes place 
in execution of a decree for money upon a claim 
not aris'ug under the mortgage 5 B. L. R. 4:0 ; 
32 C. Rjt. {ChatUrjea and Pearson, JJ.) 
Raja Jagadish Chandra Deo Dhabal Deb 
Bhubaneshwar Mitra. 

37 C. I*. J. 265 : 1923 Cal 121. 

— 0. 84, R. Ih— Mortgage — Prior and 

puisne mortgagees — De*^ree obtained by one 
without impleading the other— Rights 
Tne rule that uuder tne new Code of Civil 
Procedure the puisne mortgagee can bring the 
mortgaged property lo sale without impleading a 


C. P. CODE fl908), 0. 33. R. 5. 

prior mortgagee would apply in an ordinary case 
1 C which the property belongs to the mottgrgor, 
but where the relief claimed by the puisne 
mortgagee is agaiust the mortgaged property 
Nvnich has been sold in satisfaction of a decree on 
a prior mortgage to which he was not a party, 
the rule would hut apply. He must first ledeem 
the prior morgage and then bring the prupe tv to 
bale. [Gokiil Prasad, J,) Benarsi Goldsmith v, 
Bhulla. 73 I C. 227 : 1923 A. 423. 

0.34, Rr. 8, 7 and 9 — Decree— Mortgage 

Deposit under S. 83 ol T, P. Act, See (1922) UiG. 
CoL. 320. Seth Roshan Lal v. Bhuri Singh. 

70 I. C. 899, 

0.87 — Suit under on pronte— Oral 

agreement as to payment of interest — Decree see 
(1922) Dig. Col. 32 1. Kader Buksh Hazir 
Buksh ly. Shaik Serajuddin. 70 I. C 130. 

0, 37 — Summary suit — If can he con^ 

vetted Vito ordinary suit. 

Where a summary suit on a promissory note 
is barred it caranot be allowed to be conven- 
ed into an ordinary suit either py S. 153 or O. 6, 
R 17 of the Cude. [Chandresekhara lycr,C,J ) 
GoPALaKRISHNAYYA V, navakatna. 

1 Mys t 1. 43. 

0 37, Rr. 7 & 8 — Interest up to redemp- 
tion. 

The parties did not complete redemption of a 
mongage if it remained unredeemed on the ex* 
pity of four years from date as agi eed. Held the 
nioilgigee m pos&ession is en iilcd to damages 
a''d the lair measure of damageb i*» piima facie 
the rate ot interest determined by ihe parties in 
their original contract [Le Rossignal and 
Harrison, JJ,} ManGli v, Bidha Lal 

1923 Lah. 404. 

0. 88 — Small Cause Court — If can attach 

immoveable property. See Pkov, Sm C. C Act 
S. 17. 28 C. W. H. 16. 

0. 38, R 1 — Pendency of appeal— Effect 

The mere fact that an appeal is pending against 
a decree i 2 > no reason kr not enforcing execution 
by arrest when the execution has nut been stayed. 
[ScoU-Smtth, /,) Mehr Chandzi. Ram Lal. 

73 I. C. 766. 

0. 38. R. 2— Surety— Extent of liability — 

Production of judgment-debtor , 

Were a person stands surety under O. 38, R. 2 
C. P. Code for another arrested before judgment, - 
the surety is not discharged from liability unless 
at the time when tbe judgment debtor is produced, 
he can be called upon to pay up the decree 
amount or suffer imprisonment in default. The 
mere produUion of the debtor with a production 
order does not absolve the surety, [Maung Kin, 
/.) Subramania Iyer v Abdul Rahman. 

70 I. C. 129 : 1928 Rang. 98 (3) 

0 88, R. b— Attachment before judgment 

—Final decree passed but not pet sonal dicree^ 
objects to be dtctded. 

An application for attachment before judgment 
in a morigage suit before the personal dtcree 
under O. 34, R, 6 is passed but after the finaf 
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decree for salejs maintainable, as the latter does 
not put au end to the buit. The objec lions to sue i 
an attic imeut muS be enquired iiuo and decided 
{Suboaniia and Ramast^-i*ny Jy^ngur, JJ.) 

MUNmARASIMHAIYA V. CHIKKAVEERAPPA. 

1 Mys. L. J. 82. 

0. 8g^ It. 5 ^Attachment before judg- 

fneni — Immoveable property — Power of bmail 
Cause Cuitrt 

It is open to a Small Cause Court to attach 
immovectbie prjpeity betoie judgment under O. 
38. R. 5 C. P CoJe. {Newbould and Panton, JJ.) 
Kedarnath Paramamk V. Hem .\ath Karma- 
KAR. 49 Cal 9d4 : 70 I. C. 841 (1) 

1923 Cal. 176 [Hj. 

• ' — 0. 38, Br. 5 and 6 and 0. 43, E. 1 Clause(^) 

Attachment before j luigment—Condilional ordtr 
on failure to give i>ecunty — Security fuinishtng 
— Appeal fiom oi def —LetUrs Patent LI. 15. 

O. 38. H. 6 of tue C. P C. empowers the Court 
in ttie event:* stated lo d rect the atiacbment 
of the defendant’s pruperiy. The power given b> 
O. 38, R. 5 to make an alternative order directing 
the defendant within a spec lied time to lurniah 
securdy or to appear and show cause why he 
should not furnish security carr'ed with it as an 
incident the power, alter hearing the dei end- 
ant, to c nifircn the order that seem it y bj lurnisu 
ed Under its general powers the Court may 
then, if neoessary, extend the ume for the fuinibh 
iiig Ot the securi y. Where the deiendant fads to 
show cause why he should no^ mrnibh security, 
the Court may, under K, 5, dhect hnaily tnat 
secuiUy, be farni&hed or in the aUernauve, under 
R. 6 direct the attachment of toe aelendaai.’a pro. 
per y. The power of aitachmem also ex stb if ihw 
required security is not funnsued. The provi 
sioiia of the C. P C* do not cuniemalate an appeal 
from an order directing ihe defendant to furnish 
security. An appeal 1 es iroin au oidcr ot at acn* j 
meat made under K. 6. Wnere an order lor 
attachment is made on failure of the defendant to 
furniah security and the defendant in tact lurmsh- 
es such securiiy, there is no opertitive order o. 
attachment ind the rein under of the order is 
merely an ord-r far ihe furnishing oi security not 
a ipealable e'lher under the C P C. or as a judg- 
ment uii ler the Letteis Patent. {Sanderson^ L. 
Ji and Richardson, J.) HaJI Moha.mUddin aND 
Co. V. The Eastern Japan Trading Co, 

50 Cal. 215 . 1923 Cal. 689 

— ‘ 0. 38. R. b -'Considerations guiding the 

applfcability of safe. 

The power given under the C. P. Code to attach 
before Judgmen should be exerci'^ed only on clear 
proof of the existence of t mI^chlef a med a . 
The court must be satisfied not only that the 
defendant is about lo dispose of his property o^ 
to remove it trom the jurisdiction of the court, but 
also that his object m s * doing is to obstruct or 
delay t »e execuiion o’ any decree that may be pas- 
sed against him. fi the c<)urt accepts the view th- 1 
defendant has no iMtei.tioo o: al enatmg the pro- 
perty, there is n 3 power to order attachment 
{Miiler, C. / and Kulwant Sahay^ J.) Chandriea 
PrASRAD SmoH V . HiRA Uad. 

73 I. C. 721. 


C. P. CODE {1908), 0. 39, R. 1. 

0. 39, R 1 -^-Injunction — Defendant 

residing outside piri'^diciion— Acts within jurts~ 
diction Interfeience with acts of religion, 

No Court would gnnt an injunction against 
persons xQsiamg outside i s jurisdiction and not 
subject to Hs juasdic im in cases w.ie^e they 
would have no means of enforcing the order. 

Bui wnere the, act'* complained ui are acts taking 
place within the court’*; jui indict on and \ party 
although a res'dent outside the couit’s jurisdiction 
appears in the suit atid submits personally lo the 
lur sliction oi the Cou.t (not undei protest or to 
question the court’s jinisdiction) the Court has 
power to grant an mjuncti >n against him Before 
granting a temporary injunction ihe Court must 
be satisfied in the first instance that the plaintiff 
appl cant has a fair question to raise as to the 
exis ence of the righi alleged, and further that ihe 
defendants have infringed or are ihreatemng an 
infringement of these rights. 

No person is enutled to enforce his religious 
views up m another or tr restrain ihaii other irom 
comm'tting any lawiul act or making any lawful 
use of his property, merely because it would not 
fit in with the tenets ot h s particular religion. 
The rig t to worship is a right in ahena solo, and 
s) lo-ig as it is not interfered with, the owner can 
do what he would like wd h h'S own property. 
{Wlcr, C. J and Ros<i J ) Maharajah Bahadur 
Singh v. Seth Hukum lhand. 

4 Pat L. T. 48 : 71 I. C 11 : 1923 P 209. 

——0. 39, R. 1 — Power to restrain proceed- 
ings in anotner emit — Jur sdiction. See {l''^22) 
Dig Col. 322. Kumar Ganga Singh i?. Fikthi 
Chand Lal, 4 Pat. L. T. 10 

0 39 E. 1— Principle — Sint for declara- 
tion without the further relief of in; unction. 

The general principles aoolicable to cases of 
ii.ter m injunctions is that where a perm-inent in- 
junction cannot be gnen, no prayer for a tem- 
porary injunction wi 1 be allow’ed. [MulUck and 
\ Kulwant Sa hay, JJ,) Prash*d Pathak 

V. Sashi Bhusan Mitra (1923) Pat 133 * 

2 Pat L. R, 17 : 73 I. 0. 294 

0. 89, R. 1 — Scope of. 

An order tu defendant lo prepare an inventory 
and to keep accounts fs not an order under the 
inherent powers of the Court but one under 
O. 39, R. 1, C. P, Code. {Campbell, / ) The Firm 
Raghbir Singh Jasw’ant v. Narayan Singh 

72 I C. 569 : 1923 Tah. 48. 

0. 39, R. 1 — Temporary Injunction— 

Prima facte case — Defendant residing outside 
jurisdiction — Propt rfy within jurisdiction. 

On an application lor a temporary injunction to 
restrain a sale iw execution of a decree, pending a 
suit, toe applicant must show a pnma facte Case, 

A Court has jurisdiction to issue an mjnnction 
upoia a person residing outside its territoiial 
hmits if he has property within the jurisdiction 
agamst which the Court could proceed in the 
event of any contempt of the Court's authority. 
[MuUtck and Bucknilf JJ.) Maharajadhiraj 
Sir Rameshwar Singh Bahadur v. Kumah 
Ganga NAND Singh. 1 Pat. I. R. 462 r 

75 I, C. 3^1, 
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0. 39, E l~Temporary iniunction — 

Principles governing^ 

When plainiifi has made out a prima facie case 
for possession and there is a reai danger of da 
mage or waste to the suit property wirch is in 
defeiidani’s possession, an order for temporary 
injunction restraining defendant Irom using the 
property IS good. {Shadt LnUC /. and tforde, 
J.) SuNDAR Singh v Ram Sakan Das 

6 Lah. L J. 262 : 1923 lah. 227. 

-0 39 E. Injunction— Candidate for 

election — Procedure. 

A tem'orary inj’unction can only be issued to 
tha defendant and not to any other person, A suit 
for a declaration th ti a certam person is m t eli- 
gible to stand as a canduate, cannot be said to be 
a su t for restram ng him Irom committing an 
injury tf any k nd. here a person has been dec- 
lared by competent authority to be eligiole tor 
standing as a candidate at the election, and as 
the ebction itselt could not be stopped, u would 
not be right to rest' am him Irom tak ng part in it. 
To restrain the defendant in such a case would 
be tanianjouni to granting the plamt*fi; the rel ef 
sought in his suit and might deprive the de.en 
dant of a nghi to which he is really entitled. 
This would be a grave injustice to him for which 
he could not be adequately compensated after- 
wards, [ScotPSmith, J.) Thb. Election Officer, 
Gujrat V, Abdul Ghani, etc. 1923 Lah 47. 

0. 39. E. 2— Interlocutory injunction— 

Arbitration proceedings— Contract oi reierence 
imjeached — Effect of See (1920} Dig, Col. 323 
Firm of KlvPaldas Kaliandas v, Firm of 
Gajanmal. 70 I. 0. 864^ 

0, 39 E. 2 — Temporal y injunction — Stay 

of execution proceeding in Munsifs Court by 
subordinate judge -Specifio Relitf Act^ Ss. 56 and 
53, 

S, 56 which occurs in the chapter relating to 
perpetual injunctions has no application to tem- 
porary iujuaUions which are. by the express 
words of section 53 left to be regulated by the 
Code ot Civil Piocedure. 

A Sub-Judge could issue a temporary injunction 
staying the execution of a decree proceedmg m a 
Munsitf's Court The C. P. Code is not exhaus- 
tive and the Court has inherent jurisdiction to act 
ex debito justiHcs, in order to do that real and 
sub'tantidl justice lor the administration of 
which alone it exists 23 Cal. 351 and L. P, A, 17 
ot 1920 loll. {Shtidi Lul, C. J. and Abdul Quadtr, 
J,) Kanshi Ram v. Sharaf Din. 

73 I. C. 909 : 1923 Lah. 144 (2). 

0 40, E. 1 — Appointment of receiver — 

Notice of application — Necessity for— Grounds 
for appointing a receiver, 

O. 40, R. 1 C P. Code does not lay down that 
notice to ihe opposite party should be issued 
before appointing a receive! and u is obvious 
that in many ca^^es the object of the appointment 
might well be nullified if notice wei e issued. 22 
C. 459; 21 M. L ]. 821; 107 P. R. 1903; 36 P. R 
1910 distinguished. The question that ihe Comts 
have to see io dealing with applications fora 
recetvei, is whether, in the ciicumsiauces of tne 
case the appointment of the receiver is just and 
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convenient, the mam object being to preserve the 
property. The power is discretionary with the 
court, but at the same time discretion is not to 
be exercised arbi iarily but in a reguLted 
manner. Where there aie a large number of 
outstandings due to the estate of the deceased 
person, some ot which are liable to be lost owing 
to the efflux of time, and the heir of the deceas- 
ed IS a lady and there is a bona fide dispute 
between the parbes the court is jusiified in 
appointing a receiver to recover the outstandings 
and to bring the proceeds mto Court. {Broad- 
way, J,) Mt Ishri V. Shib Ram 

71 I. C. 743 : 1923 Lah. 239 (2). 

0. 40, E. 1 — Appointment of receiver — 

Vesting of proper ty—W lien effective. 

Where a receiver is appointed property vests 
in him only when the orders under O 40, R 1 (b) 
(c) and (d. are made. {Halhfax, A. J.C) Rama- 
KRiSHNA V, Ganapatl 1928 Nag 6 

0.40, E. 1 — Appointment — When liable 

to be set aside, 

A court ot appeal will not. except m an extreme 
case, direct an order as to the appointment of a 
Receiver by a Court below {Moti Sugar J.) 
Dhumi V Nawab Muhammad Sajjad An Khan 
73 I. C. 600 : 1923 Lah. 623. 

0. 40, E. 1 — Declaratory suit— Appoint- 
ment of Receiver — Agnculiural lands^ 

Even in a case of a pure declaratory suit, where 
no possession is asked lor, a court has power to 
appoint a receiver as the object of such an ap- 
pointment is onl> to keep the property in custodia 
legis and to preserve the same. A civil court in 
the Punjab can make such an appointment to 
collect the rent even in the case of agri- 
cultural lands. {Mott Sagar, 7.) Dhumi t>. Nawab 
Muhammad Sajjad Ali Khan. . 73 I. C. 600 : 

1923 Lah. 623. 

0, 40, E. 1 and 0. 43, E. (S ) Dispos- 
session by receiver of a third party— Appeal* 

W’hen property of a third party is interfered 
with by an officer of the court like ihe Receiver 
the party has ord-narily two remedies. He may 
apply to ihe court for a summary order re&train* 
mg the Receiver from interfering or he may ask 
the leave of the Court to permit him to sue the 
Receiver and restrain him from interjering and 
for any other appropriate relief. Where the party 
has adopted the summary remedy, the order of 
the court is an order under O 40, R. 1 (b) and is 
appealable. 39 C. 7i3, 3 Pat. L J 573 Rel. {Old- 
field and Venkata^iubba Rao, JJ ) Ramaswamy 
Pillai V. JANAKI AMMi^L. 82 M L. T. (H. C ) 96 : 

69 I, C. 393 : 1923 Mad. 129. 

0,40. E. I— Execution — Ghatwah estate 

— Collection of rents. 

The rents and profits other than the surplus 
earmarked for pa>meut of chowkidars, sardars 
and Government dues in a ghatwali estate belong 
to the ghatwal and in execution of a decree 
against mm a receiver can be appointed to collect 
the same. {Jwala Prasad and Ross, JJ.) Tikait 
Damodar Narain Singh v. Ganga Ram Mar- 
WARi 1928 ?at 
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——0. 40, S. 1—Just and convenient— Mean I 

tng of--PfznapUs guzhng appointment— Merits 1 
of case — A ppeal — parties^ ' 

The appoiDtmeiit of a Receiver is a matter of ; 
judicial discretion and courts should proceed} 
cautiously viewing all the circumstances oi tne , 
case. The wolds ‘just and convenient" mean i 
that the Court should appoint* a Receiver for the 
protection of property or prevention of injury j 
according to legal principles and not because it | 
thinks, it convenient to do so. They con‘er no | 
arbitiary and non-regulated discretion on the j 
court, ^ I 

The Receiver appointed in an action should as j 
a general rule be a disinterCbted peison, but it is 
competent to the court upon 'he consent of parties 
and 111 a proper ca&e. without such consent to 
appoint a person ra xed up in the subject ma ter 
of the lniga.ion» U it will be benehcial to the 
estate. 

In an appeal against an order refusing to ap- 
point a receiver, the only necessary parties are j 
those who are entitled to present possession. | 

The order on an appUcaiion under O 40, R. 1 ’ 
should not express an opini *n on ttemeiits oi 
the case. {Mootn.'ij e and ChoizneV^ JJ ) BHU- 
PENDKA Nath Mukhekjee v. Mamo.iar Muker- 
JEE. 28 C. w. N. 86. 

0,40, E. I’-Mahant— Disputes regarding 

it tU — Convt mencso 

Where disputes a'ose between two persons as 
to who was entitled to be niahant and there was 
something to be s iid regarding the claim of each 
and under ihe circumstances puiting one of ihem 
into pos-ession would give him a great advan- 
tage over the other, a proper case was made out 
for appointing a receiver. {t>coit Smithy J.'t 
Manohar Das v, Kalyan Das. 69 I, C. S61- 

^0. 40, E. 1 — Memorandum of appeal — 

Contents of, 

A memorandum of appeal should raise every 
plea and each issue specincally. A rneresta<e- 
ment that the findings on all i*»sue«5 are attacked 
is insutlicient. (Daniels, J, C.) Banke i.al v, 
Kanhaiya Lal. 9 0. U J. 63t : 1923 Oudh 113. 

0. 40 S. 1 — Partition suit — Appoint- 
ment — Rt cetver— A ppeal. 

The Court should not appoint a Receiver, 
merely because of strained rehtions. except by 
consent and upon prooi by the plan»t ff that prima 
facie he has a very excellent chance of succeeding 
in establibhing the case made out m the plamt 
and that ihe property m possess’on of deieod-inis 
the opposite paity, was m danger of being was- 
ted especially where one ot the defendants is 
presumably mana^der. In any case the fac s, that a 
mere declaration is sought for the land, that the 
Civil Court cannot d'Vide it, that tne plaintiffs 
appear trom the materials on the record to be out 
of possession and taat the Couit has no jur»sdic- 
tion over the apportionment of the pioduce make 
the order of the appointment of a Receiver for 
the agr cultural lands sidl less justifiable than that 
regarding the other property. 

An order of a Court that a Receiver should be 
appointed in a ca^'C, wiihout appointing any bodv 
by name as receiver, and adaourning the case to 
a later date tor so appointing one is an order 
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under O. 40, R. 1 and appealaMe under O 43 r. 1 
(si. (Case-law discussed). 55 I, C. 827 , 36 P. R, 
I9i0 folk {Campbell, J.) The Fvm Raghbir 
Singh Jaswant v. Na'^ijan Singh. 

72 I. C. 669 : 1923 Lab. 48, 

0. 40, E. i — Receiver Appointment- 

Grounds for—Mahomedan widow in possession — 
Piocediirc an appUccinon-R-'fusal to appoint 
lecctvrr at one stage ~ bub^equent application 

The mere tact that a Manomedaii widow ts 
entitled to a hen for dower on her husband’s 
estate is no ground for refusing the appointment 
ot a receiver summarily without enquiry into the 
merits of the application. There is nothing m O 
40, R. 1 C. P, Code to prevent the appointment of 
a rece’ver in such a case, The mere lact that a 
receiver has not been appointed at a prior stage 
of the suit is no ground for re using tne appl ca- 
ti in at a later sia^e, when fresh grounds are made 
out, {Batten, J, C. and Halifax, A, J. C.) 
Zahros SyED Ali v. Ahmad Sved. 

1923 Nag. 21. 

— 0 40, E. 1 — Receiver — Appointment of — 

Impartible ztmindari — Laige estate— -Mines and 
mmetuls, 

Wnere the subject of dispute between the parties 
to a litigation was a large im..»aitible zeinindari 
with valuable forests and mines and minerals 
rti-id the zemindar i had bten long under 
the management of the Court of Wards Held 
t lat ihe case was a fit one for the appointment of a 
receiver pending the appeal and tor stay of txecu- 
t On 01 the deciee by the successful claimant. 
^Mookerjee and Rankin, JJ jSki Pratab chandra 
Deo Dhabal Deb v bRi Rajv Jagadish Chandra 
Deo. 37 C. L. J 417 . 76 I. C. 417. 

0. 40, E, 1— Receiver — Interference with 

possession of third parties — Injunction. 

Where a receiver appointed in a suit interferes 
with the possession of th’rd partie-, it 'S open to 
the Ut er to a 'ply lo ihe Court for redress and 
for an injunction restraining the receiver from 
such trespass. It is noi necessary for them to 
file a separate suit. {Kumai aswamt Sa:>tri, J.) 
Thavasimuthu Nadar v Balaguruswami 
Nadar. 17 L. W. 64 : 70 I. C. 673 : 

1923 Mad. 304. 

0,40. E. 1- Receiver suit against — Acts 

done in official capacity — LourPs leave necessary. 

As a Receiver is an officer of the Court, be 
cannot be sued lor acts done in his offic al capa- 
city by a third p'trty, except with the leave of the 
Couit 40 Cal. 1014 and ’•>6 Mad 492 Foil 

Ordinarily the party feeling aggrieved by the 
Receiver’s conduct should seek le dress agamst 
h'm m the very proceedimg in wh ch he was 
appointed as receiver, or any separate proceeed- 
ings taken ag dust him either in that Court or 
elsewhere, should be with the leave of the Court 
under whose authority the Receiver was acting. 
{Rutledge, /,) Secunder v. JAM. Kasaiar Sc 
Co. 1 Rang. 138 : 1923 Eang. 208. 

0 40, E, 1 — Remuneration of receiver — 

Insolvency proceedings. 

A receiver is generally remunerated by the 
method of percentage or commission \j\xt ther9 
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is no absolute rule that he should be so remunera- 
ted. The Court has a discretion, if it thinks ht to 
allow him remurieration at a fixed rate. The 
receiver’s remuneration must come out of the es- 
tate of the insohent and the legal rc preset. tat nes 
of tne insolvent cannot be made personally liable 
for the same. Sanderson C J, and Richardson^ 
/.) Srepat Singh v. Ram bARup Surva Prasad. 

1923 cal. 516 

0. 40, R. (1) (d ) — Power of receivers. 

Where the receiver was given power to 
collect outstandings and do all things necessarj 
for the realisation and preservation of the assets 
of a firm, held the Receiver had no authority tii 
mortgage the property oi the firm. {Lord Car- 
son,} M. Subramaman v, M. L. R. M. Lutch- 
MAN. 44 M I. J. 602 ; 60 Cai, 338 : 

2 Bur. L. J. 25 . 32 M. L T. (B C j 184 : 
25 Bom L.E. 682 : 38 C. L. J. 41 : 18 L. W 446 
(1923) M. W E. 762: 28 C W. E 1 : 1 Bang. 66 : 
71 1. C. 650 : 60 1. A. 77: 1823 P. C. 60: iP. C.). 

0. 40 R. ^--Receiver— Neglect— Account. 

An appeal from an order on an apoliCdtion to 
the Court below, to c^ll upon a discharged 
receiver in a suit to render accounts and re fund 
losses due to hU neglect during the time he was 
in the office ot a Keceiver. is not competent. 
{Le Rosstgnol and Abdul Qadtr^ JJ,) Gokal 
Chand V. Udhekam. 70 I. 0. 224. 

, 0.41, R. 1— Appeal — Copy of decree not 

presented — Decree not prepared — Effect of. 

Where the plamtilf's suit was dismissed by the 
trial Court but no decree was drawn up it is not 
competent for an appellate Court to entertain an 
appeal iroin the decision ol tlie trial Court. The 
proper course lor the appellate Court is to ad- 
journ I he appeal to enaole the plainnft to file a 
copy of the decree. 19 P R. 19 ly; 66 P R 1916 
foIUwed. {Harrison J.) Sher Mahomed v 
Mahomed Khan. 69 I. c. 558 

0, 41, R. 1 — Appeal — Presentation with- 
out copy ol judgment — Legality of, 

A second appeal filed wit* out a copy of the 
trial Court’s judgment within t me is not incom- 
petent, inasmuch as Or. 41, R. 1 C, P C., requi- 
res that only a copy of the lower Appellate Court's 
judgment is to be filed and does not requite the 
filing of the judgment ot ihe trial Court. 

R. 6 of Chap. VII ot Patna Hi, h Court Rules 
dees not affeci the rule of limitation. The rule 
was based upon the old Code of Civil Procedure 
and has not been made under S. 122 of the present 
Code. 

In order to have the effect of varying the rules 
in ihe first schedule to ihe Code, the rules under 
S. 122 must first have been considered and sub- 
mitted by a Rule Committee appointed under 
S. 123. {Jwala Prasad and Ross, JJ.) Kamdeo 
Singh v. Makhan Singh. (1923) Pat. 19 : 

74 I. C. 330. 

^0. 41, R l-^-CondiHonal order setting 

ex^parie decree — Appeal— Order of dismissal. 

An ex’^pane decree was set aside on condition 
the defendant deposited in court a large sum of 
money ; an appeal was preferred against it, but 
meanwhile for non-compliance with the order? the 
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petition, had been dismissed. Held, the order of 
dismissal should aKo be filed. {Dalai, J.C) 
INDAR Singh v, Gurdayal Singh. 74 I. C. 86. 

0. 41, B. X— Failure to file copy of order, 

appealed from. 

The appellants before the District Judge failed 
10 hie a copy oi the formal order appealed against 
but the lonna! order was a precis copy, so lar as 
ts operative words were coiicerned, of ihe 
judgment of the order which ihey did file, held 
.hat the failure mattered to nobud y and t 'e objec- 
tion was funie {Walsh and Ryves, JJ,] Mt. 
Kausilla Kuer V. Mt Sukhdei. 

1923 A. 579 

0. 41. E. 1 — - Memorandum of appeal 

written by the peiituner — Validity. 

It is immater al whether a memorandum of 
appeal written by the appellant himseli or by 
bume body eKe as long as it is signed by the 
appellant or his> a^ent duly authorised in his 
behalf, and repiesented to ihe proper auihojity. 
Hence th'^re is no valid objection t > the enteitain- 
ment ot the appeal where the memorandum is 
written by a pttition-wnter. [Shadt Lai, C. /. 
and Zcifar Ah, J.) Mussammat Shib Devi v, 
Halla Ram 1923 Lah 484. 

0- 41, B 1 — Memorandum of second 

appeal — Presentation of, without copy ot decree — 
j Power to excuse delay in furnishing copies — 
j Exparie order excusing delay — Application to 
i vacate order. 

The provisions of O, 41, R. 1, C. P. Code are 
imperative and the presentation of a memoran- 
dum of second appeal without a copy of the decree 
appealed agambt is not a valid presentation. 

27 I. C. 447, 16 C L.J 13.o ; 16 All. 77 followed 
It IS open to ihe Court ia the exercise of its 
discretion under S, 5 ot the Limitation Act to 
excuse the deLy in the presentation ot the decree 
appealed against. 17 C. L, J. 66 referred to. 

Whf^re an exparte order is passed excusing 
the delay in the. presentanon of an appeal, it is 
open to the respondent to af ply to have the order 
oet aside. {Kimaiuswatny :>asire, J ) Sundaram 
Aiyar«>. Raja Rajeswara Muthuramalinga 
Sethupathi. 44 M. L. J. 279 : 

(1923) M W E. 164 : 17 L W 3o2 : 
32 M. L T. IH. C.) 232 . 72 1. C. 308 : 

1923 Had. 482. 

0 41, B. 1 — Several appeals from one 

judgment — Copies of judgment necessary with 
memo. See (1922) Dig. Col. 1081. Rijan 
Thakur V. Charitar Thakuk. 4 Pat. L T 290 . 

69 I. C. 686 : 1 Pat. 670* 

-0,41, E. 1 — Valid presentation — H hat is. 

In ca‘^es in wh'ch a formal order is not drawn 
up, it is sufficient lor the appellant to attach to his 
memoiandum of appeal a copy ot the judgment 
alone, but where a separate order is drawn up 
both are necessary. [Kanhaiya Lal^^ J.) Kedar 
Nath v Nanak. 74 I C. 486, 

0. 41, B, 2 — Factum of Adoption not 

questioned. 

Where the finding of the lower appellate Court 
against the factum of adoption was not questiond 
•n the grounds of second appeal, held validity of 
the adoption could not be allowed to be urged 
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the further proceedings. {Ayling and Odger^, //.) 
RMaMBAL AMMAL V bHANMUGA MUDAUAR, 

^0 I. G. 853 : 1923 Mad. 11. 

0. 41 E. Alternative grounds of 

appeal— Power of Court to go into. 

Where alternative grounds of appeal are 
rai»ied an appellate Court is not debured from 
going into quesnons which are admitted for ihe 
purposes of an alternative argument and finding 
adversely to the appellant. [Bfoadway and 
Marttneau, ij.) Ram Das v. Mt. Panna Devi. 

5 Lah. I. J. 117. 

• 0.41, E. 2— Copy of decree. See (1922 1 

Dig. Col. 326. Municipal Committee, Chiniot 
V, Bashi Ram, 69 I.C. 895. 

0. 41, E. 4 — Joint plaintiffs — Appeal by 

one — Parties 

Where one of several plaintiffs prefers an 
appeal in wnich the other plaintitfs are also in- 
terested, O. 41, R 4 does not authorise him to 
p'-ocecd With the appeal without making tae ot ^er I 
pUintihs parties tiiereto. {Rufiq and Pigott» JJ,) 
Ambika Prasad v, Jhinak Singh. 

45 A. 286 : 21 A. L. J. 91 ; I. E. 4 A. 92 ; 

71 I. C. 321 : 1923 A. 211, 

0 41, E. A— Power o f appella te court — 

Deceased defendant-- Judg*nent in favour of. 

Under 0.41, R. 4, C P. Code an appellaie court 
has power to reverse a judgment in favour ot a 
deceased defendant as regards the whole of the 
plamtifi’s claim and not only as regards that part 
of it in which the surviving delendauts were 
particularly interested. 40 M 846, 848, 25 .M. L J 
248 foil. [Spencer and Ramesam^J J) Subbakaya 
MudaliaR V, Kandaswami Mud.ali. 

32 M. L. T. (H. C.) 124 : 70 I C. 168 . 

1923 Mad. 58 

0. 41 Er. 4 and 22— Powers of appellate 

Court-^ Variation of decree tn favour of party not 
appealing. 

An appellate Court has power to vary the 
decree of the lower court as to costs in favour of 
a party who ha? not appealed against die decree 
{Burn, S,M ) Dola v. Shaikh Karim-ud-din. 

L R. 4 A. 70 (Eev.) 

——0. 41, R. 5 — Security --Appeal, 

An injunctioti was granted to stay execution on 
the condition of filing security. The Judgment 
debtor thereupon offeied to hypothecate his 
immoveable property by way of security. The 
Judge, however, refused to' accept this security as 
sufficient and allowed two weeks time t > the 
judgment debtor to produce some other person as 
surety. Held, every iute locutory order passed 
in the course of execution proceedings is not 
appealable, and an appeal Iks only from a decree 
and a decree must conciush'ely de ermine the 
rights of the part es with regard to all or any ot 
matters in controversy. {Moti Sugar, J.) 
Pas v, Dongarsee Das. 

1923 Lah. 446. 

——0, 41, E. 5 — Stay of execution — Costs— 
Practice, 

Where the respondent is au insolvent and an 
application for stay of a decree foe costs is made 


C. P. CODE (1908), 0. 41. E. 10. 

the proper order to make is to direct the appellant 
to pay the costs to the respondent’s soUciior on the 
laser's under aking \o repay the same in the event 
uf the appellant succeeding on appeal. {Schwahe, 
C. /. and Krishnan. J ) RaManujam Chetty v. 
Padmanabhavi Pillay. 70 I. C. 784 (1) ; 

1923 Mad* 220 [2), 

0, 41, E 5— Stay of execution^Delwery 

of possession - Absence of notice — Effect of. 

An appellant applied for stay of execut on and 
delivery of possess-on under the decree of the 
Court below. Tne Registrar cf the High Court 
rejected the application without nonce to the 
appellant’s pleader on 2o-2 23. The appellant’s 
pleader got knowledge Ot the order on 1 3 23 and 
immediately applied for and obtained an inteum 
Stay order Irom a Bench ot the Hgh Court on 
6 3-23. In the meantine the order ol the Regis- 
trar had been communicated to the court below 
wh ch passed an exparte oider tor delivery of 
possession on 28-2-23 and possess on was actually 
delivered on 5-3*23 Held thM under the circum- 
stances the High Court was entitled to ignore the 
said delivery ot pospessi:m and restore the status 
quo ante on tne judgment-debtor iurmsh’ng secu 
I ity {Jwala Prasad and Ross, JJ ) Karshan 
BHABAN CHATALIA V. InDRA NaRAIN C'-tANDRA. 

4 Pat L. T. 508 . 1 Pat. L R 393 : 

1923 P, 597. 

S 41, R. 5 — Stay of ^ale during appeal. 

If the decree holders shall have sutheient 
security in the property itself which will remain 
under attachment, execu.ion therefore ought to 
be staved. (Mott Sugar, J } Ram Gopal v. 
Manful Singh 1923 lah. 445 \2). 

0. 41, E. 10 — Appeal under ihe Letters 

Patent — Power to demand security for costs — 
Bombay High Court Rules 192 R 736. 

The High Court has power on an appeal under 
Cl. 15 of the Letters Patent to demand secunty 
for costs from the appellant in addition to the 
deposit of Rs 500 under Rule 736 of the Bombay 
H'gh Couit Rules. But the power to demand 
security for the costs of an appeal must in any 
event be exercised according to well known prin- 
c pies. The mere fact that tne appellant may lose 
ai d may not pay the costs of the appeal is not a 
sufficient ground lor demanding security. There 
mu^t be some evidence at least of lacts which 
cast doubts on the honesty and bona fides of *he 
appellant, such as obstruction to the execution of 
the decree in the lower Court, or ihe fact that the 
appellant is not the real litigant, or if m any way 
it can be shown that the appl cation is vexatious. 

( Vlacleod C. J , and Crump, J ) Ratang -i and v. 
Damji. 25 Bom L E, 468 : 

73 I. C. 474 : 1823 Dorn. 399. 

0 41, E X9Seeuriiy for costs- Appeal 

dismi ssed — Effect. 

Where durmg the pendency of an appeal, security 
for costs was ordered, and then the appeal was 
allowed, the sureties ceased to be liable there- 
aiter. The fact that the respondent therein 
able to get the appellate order reversed (JoqilM 
make the sureties liable ( ^lookcrejee and Panton, 
JJ.) Kedar Nath Chakra barty p, Chandi 
Charan Mitter. 98 C. D. J. 190. 
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'0 41, E. 10- A — Security — Failure to jut* 

msH— Rejection of appeal — Exteniion of time for 
giving security — Jurisdiction, 

When once an appellate Court has rejected an 
appeal for failure to furnish security, it has bo 
jurisdiction to extend the time for furnishing 
security. [Greaves and GhosCt JJ } Hari Bha* 
BiNi Debi V, Narendra Nath Roy. 

1923 Cal 317. 

0 41, E. lOSecufity for cosis^-^Discre- 

tion of Court — Interference oi$ appeal. 

Under O, 41 R. 10, C. P. Code, the appellate 
Court may in its discretion demand from the 
appellant security for the costs of the appeal or 
of the original suit or of both. The poverty of 
the detendant is no ground tor depriving him of 
his right to appeal. As a general rule a Court is 
both to prevent an appellant from pursuing the 
remedy allowed to him by law merely on the 
ground of poverty. But each case must stand on 
its own facts, and there may be cases m which a 
party should be directed to give security, at any 
rate for the costs of the appeal, before he is 
allowed to go further. (Macleod, C. J, and 
Crump, J.) Gulab Rao v. Vinayak. 

25 Bom L. E. 195 72 I C 285 : 

1923 Bom. 264. 

— — 0. 41, E. 10-- Security for costs when or- 
dered — Poverty of appellant^ 

Poverty of the appellant by itself is not a 
sufficient ground for an order directing a 
security to be given. But no case has gone to tbe 
length of saying that mere want of means on the 
part of the appellant is a sufficient ground for dis- 
pensing with security. The true rule is that po- 
verty of an appellant, standing. by itself and with- 
out reference to the general facta of the case un- 
der appeal, ought not to be considered sufficient 
to warrant his being required to furnish security 
for costs 8 A. 203 and other cases cited [Venkata- 
subba Raot J.) Konammal v. Annadana jadaya I 
Goundar, 17 L. W 26 ; 

70 I. C. 586 : 1923 Mad. 204. 

0. 41, Er. 11 B.JidLZl—’ Dismissal of appeal \ 

• — Contents of judgment. ! 

The dismissal of an appeal under O. 41, R. 11 I 
of the Civil Procedure Code, by Court whose I 
decision may be subject of an appeal does not l 
relieve the Appellate Court from the necessity 
of writing a judgment which, however, need not 
be along one. But the judgment, whatever it is, 
should show the points raised, the decision upon 
those points and the leasons for the decision. 
[Ghose and Pantont JJ.) Surendra Nath Shome 
V, RaghunaTH Dutt. 27 C. W. N. 601 : 

1923 Cal. 558. 

0, 41., E, 11--- Summary dismissal of 

appeal— Effect on mortgage decree— Time for 
payment. 

Where an appeal from a mortgage decree is 
summarily dismissed under O. 41, R. 11, the time 
for payment of the mortgage money is not extend- 
ed as the decree appealed from cannot be taken 
to have been confirmed under O. 41 R 32. [Shah 
A* C. J. and Kemp J,) ^ Dattaraya Vithal 
Gar WARE V. Vasudeo Anant Gargate, 

47 Bom. 966 : 26 Bom. I. B 990, 

Y. D--24 


C. P. CODE (1908), 0. 41, B. 17. 

* -0.41, E 17 — Appeal — Non-appearance of 

appellant on date fixed for hearing— Procedure — 
Dismissal on the meiits — Propriety of» 

On the day fixed for hearing an appeal, the 
appellant was not present in court but a vakil 
holding a vakalat from him was present and 
applied for au adjournment. This was refused and 
thereupon the vakil informed the court that, as he 
had no instructions or papers he could not argue 
the appeal and took no further part m the procee- 
dings, The appellate coui t instead of dismissing 
the appeal for default under O 41, R. 17 C. P. 
Code considered the evidence in the light of the 
grounds raised in the appeal memo, and dismissed 
the appeal with costs. Held (1) that there was no 
appearance on the part of the appellant within 
the meaning of O. 41, R. 17, C. P. Code. 

(2) that the appellate court has no power to go 
into the merits of the case and to dismiss the 
appeal on the merits. 

(3) and that the proper order to be made on 
second appeal was to set aside the order of the 
lower appellate court dismissing the appeal on 
its merits as ultra vues and to direct him to 
restore the appeal to file and dispose of it accor- 
ding to law. [Ayhng and Odgers, JJ ) Musalia- 
RAKATH Mahomed v Manavikrama. 

69 I. C. 813 : 1923 Mad. 13. 

^0. 41, E. Vt— Default of appearance— 

Pleader refusing Jo argue the case. 

Where when an appeal was taken up for hear- 
ing the pleader for the appellant declined to 
argue the appeal as he was unready and the 
court dismissed the appeal for default. Held, that 
it was a case of non-appearance of the appellant 
To constitute appearance by a pleader it must be 
shown that the pleader was ready to place the 
materials before the Court to enable it to apply 
its judicial mind. 34 C. 403 foil. [Mulhek and 
Kulwant Sahay, JJ ) Firm of Jai Narain Ramjash 
V. SiTARAM Marwari. (1923) Pat. 176 : 

1923 P. 520. 

0. 41, B. 17 — Dismissal of appeal fo^' 

default — Notice of hearing not fixed— Application 
to set aside the dismissal — Limitation, 

Where no date was fixed for the hearing of an 
appeal and the Court purported to dismiss the 
appeal for default, held, that the dismissal was 
without jurisdiction and that an application to set 
aside the dismissal was not governed by Art. 168 
of the Limitation Act. [Scott Smith, J.) Ata 
Mahomed v, Shankar Das, 69 1. C. 618. 

0. 41, E, 17 and 0. 23, E. 3 — Dismissal 

of appeal for default— Compromise thereafter — 
Power to record. 

Where an appeal has been dismissed for default 
of appearance of both the parties and both the 
appellant and respondent within a month of the 
dismissal file a petition of the compromise settling 
their disputes, with an additional application for 
restoration of the appeal. Held that in the circum- 
stances of the case, the court ought to have res- 
: tored the appeal and passed a decree in terms of 
j the compromise. [Suhrawardy and Panton, JJ*) 
AswiNi Kumar Dutt v Sukhoda Sund^ei 
‘ PEBYA. 192a Cal. 319 (2). 
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^0,41, Er. 11 and 19— Distnisaal of appeal 

for default— Remedy of appellant Court if has 
ao inherent power to restore. See Lim. Act, Art. 
X6b. 45M.L. J 813, 

0, 41. B. 18— Drsmissuf of appeal-- 

Omission to provide idenUfier—Effettc^ 

An appeal cannot be dismissed under O. 41, 

18. C. P, Code, on account of the omission of the 
appellant to provide a person to identify the res- 
pondent as required by O. 5, R. 18, C. P. Code, 
f/ieata Prasad and Ross, JJ.) Nagendra Nath 
Ghosh v. Shambhu Nath Pande. 1323 P. 114 


.0 41, B. Id^Appeal dismissed foi fail- 
ure to pay printing charges— If can be restored. 

An appeal dismissed on account of failure to 
pay printing charges cannot be restored under 
41 R, 19 {Chandrasekhara Iyer C. / .) Chen- 
marayappa v» Muniappa, 1 Mys I«. J 44. 


.0, 41, B, Id— Dismissal of appeal for 

default— Absence of counsel for appellant — 
Unintentional absence— Restoration. 

When an appeal was called on for hearing 
neither the appellant nor his counsel appeared and 
the appeal was dismissed for default Immediately 
after the appellant’s counsel appeared and applied 
for restoration. Held that the omission to appear 
was wholly unintentional and that the appeal 
must be restored to file. {Broadway^ J,] 
BalmokaND V. WA2IR Chand, 5 Lab. L, J. 89 


0, 41, B. 19— Dismissal for default— 

Case put down lower in the list without notice to 
petitioner*s vakil— Absence when case called on— 
Dismissal for default. 

There is no rule laying down that where a 
Judge for any reason orders a case, which is 
before him, for hearing, to be put down lower in 
the list he must give notice to the counsel of the 
parties in other cases. On the other hand the 
counsel are expected to be present within the 
compound of the Court if they have got any case 
in the list. Where at the time of the hearing of 
a case transferred lower down m the list without 
notice to the appellant, the appellant’s counsel was 
not present in court and the appeal was conse- 
quently dismissed for default held that there was 
no cause for the restoration of the appeal. {Abdul 
Raoofy J.) Nanak Chand v, Bajjed Hussain. 

11 1. C. 813. 


C. P. CODE (1908), 0. 41, B. 29. 

(Abdul Raooff and Marhneau, JJ ) Saif Ali v, 
Chiragh Aja Shah 1023 Lah. 97 (1)* 

0.41. E. do— Applicability oj law of 

hmitation 

The law of limitation doss not apply to action 
taken by a court under 0.41, R. 20 but the power 
to take action is discretionary and should not be 
exercised in a case of extreme neglect A third 
party cannot appeal on behalf of co-sharers who 
are interested in the appeal against a co sharer 
and if they are not made respondents in time 
the appeal abates {Broadway, J.) Municipal 
Committee Bhera v. Shivram. 

15 I C. 90: 1933 Lah 503. 

0. 41 E. 20 — Scope of Abl— Inherent 
powers when to be exercised. 

An appellate court has power to implead only 
such persons as parties to the appeal as were 
parties in the trial court and were not made 
parties to the appeal but not those who were 
complete sti angers to the suit. 18 All. 133 Ref. 

Powers of a court to implead parties under S. 
l5l, C. P. Code, are circumscribed by O. 41, R. 20 
and it is only in exceptional circumstances that 
the inherent powers under S l51 could be invoked, 
3 Pat L. f 409 Dist {MoHsagar, J.) Mussam- 
mat Haliman V NuR Mahommed Khan. 

78 I. C. 136 : 1923 Lah. 490. 

0 41^ E. 22 — Cross-objection — Co-respon- 
dent, 

Under O, 41, H. 22 a respondent can file a 
memorandum of cross objections against a co- 
respondent. 38 Mad. 705 folld. {Martincau, J,) 
Chhaju V Qutab Din. 5 Lah. L. J 92 : 

69 I. C, 330 : 1923 Lah 39, 

0. 41, B. 22 — Cross objections — Hearing 

of — Dismissal of appeal— Co respondents, 

A cross appeal should’ ordinarily be directed 
against the appellants and not against the co-res- 
pondents Where an appeal is dismissed for 
failure to furnish security under O 41, R, 10, C. 
P. Code m the presence of the respondent and 
without any obj'ection on his part he cannot sub- 
sequently proceed with his cross-objections 5 
Pat. L. ]. 328; 8 0. L. J, 358 foil. {Daniels and 
Lyle, A. J. C.) Qara Mahomed Shaban v. Bazar 
Ara Begum, 70 I. 0. 79 : 1923 Oudh 108 


— 0. 41, B. IB— Effect of— If sole lemedy. 

When an appeal is dismissed for default under 
O. 41 R. 18 C, P. C„ O. 41. R, 19 gives an option 
to the appellant to apply for re-admission, but it 
does not take away any other remedy that may be 
av:ailabie. The omission of a provision for fresh 
appeal cannot have the effect of taking away such 
right. [Das and Kulwant ehay, JJ ) Surajdeo 
NaRAIn Singh v, Partap Rai. 

2 Pat 739 : 4 Pat. L T. 405 . 

11923) Pat. 213 ; 75 I, C. 284 ; 1923 P. 514. 

~0. 41, B. IB— Sufficient cause — Counsel 

engaged in another court. 

The fact that the counsel was eng^ed in 
another court when the appeal was called on and 
had sent word to the Reader of the court for a 
short pass over is not sufficient to set aside the 
dismissal fc«r default and re-admitting the appeal 


0. 41, B. 23 -Exparfe deceee — Appeal 

from decree— Right to prefer— Conditions. 

A defendant who has been placed ex parte can 
impugn the decree in appeal on the ground that 
he was wrongly made exparte provided he has 
not moved the trial Court under O. 9, R. 13 C. P. 
C, The fact that before the decree was passed he 
took futile proceedings purporting to be under O. 
9, R.13 on the erroneous impression that a decree 
had been passed, does not take away the right of 
appeal. What he could have raised in appeal, can 
also be raised by way of objections under O 41. R, 
22 {Oldfield and Devadoss, JJ ) Bava Levvai 
Sahib v Ammeenammal. 45 M. L. J. 805, 

— « — —0. 41, B. 2d— Memorandum of cross ob- 
jections— Appeal barred by limitation — Effect of. 

Where it is found that the appeal itself was 
preferred out of time and therefore barred, the 
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memorandum of objections could not be beard, 
{Shadi Lalt C. J, and Fforde, J ) Jai Gopal Singh 
2 ;, Muna Lal. 4 Lab. 140 : 5 Lab. L, J. 345: 

73 I. C. 655 : 1924 Lab. 43. 

0. 41, E, 22 — Memorandum of cross 

objections— Respondent putting m a petition 
supporting the decree of the lower court-fee. See 
(1922) Dig, Col. 331. Ram Prasad Kalwar 
Mt. Ajanasia. 9 0. and A. L. E. 69. 

0, 41, E. 2%-- Memorandum of cross- 

objections — Right to file — Intervener, 

In a suit m ejectment filed against the father 
of a deceased tenant, his widow intervened and 
the Court dismissed the suit upholding the claim 
of the father. It was found that the father and 
the widow supported each other’s claim to the 
tenancy. On an appeal by the land-holder held 
that it was competent to the widow to file cross- 
objections {Fremantle, S. M.) Rani Dhan Dei. 
Koer V. Mt, Phulwasi, 

L. E. 4 A, 170. (Eev.) 

0. 41, E, 22 — Memotanduin of cross- 

objection — Second Appeal 

A memorandum of cross-objections as to costs 
in the Courts below is not a matter which can be 
considered on second appeal, {Shadi Lal, C. J 
Le Rossignol, Madho Prasad v. Firm of 
Ashan Ilahi, 5 Lab. L. J. 108. 

0 41, 1SL» 22 Obj eciion as to jurisdiction 

to attach not taken in the cxecititon court. 

When an objection to jurisdiction of the 
execution Court was not taken in first Court, held 
it IS doubtful whether the order of the Court 
attaching the property could be pioperly attaciced 
by means of cross objections in connection with 
an appeal from an entirely different order. 

It IS not open to the judgment debtor to laise j 
his objection by way of cross objections in the 
appeal of the decree holder from the order of the 
executing Court refusing to set aside a prohibi- 
tory order, [Scott Smith, J.) Fitz Holms v. 
Waryam Singh, 76 I. C. 419 : 

1923 Lab. 614. 

—0. 41, E. 23 — Decision on all issue by 
trial court — Appellate court differing in its 
conclusion — Legality of remand. 

When a suit is tried by the first court and is 
dismissed on the merits and the appellate court 
comes to a different conclusion on the main issue 
in the case but nevertheless remands the case on 
the ground that evidence was not properly direct- 
ed, the order of the appellate court recording its 
finding on the issue and then directing a remand 
IS materially irregular and should be set aside in 
revision by the High Court [Devadoss, J.) 
Fericherla Suryanarayana RaJU V. Gana- 
pathy Raju. 70 I. C. 655 : 1923 Mad. 113. 

0. 41, E, 23 and 0. 43, E. 1 (cl). 4— Deci- 
sion on preliminary point — Meaningof— Order of 
remand— Appealability. See (1922) Dig. Col 331 
Malayath Veethil Raman v. Krishnan 
NambUDRIPAD 69 I. 0. 828. 

——0. 41, E. 2^^Determtnation as to the 
date of caus e of action* 


C P. CODE {1908.) 0. 41, E. 23 

A remand in order to enable the plaintiff (ap 
pellant) to ascertain whether or not a demand 
was made within three >ears of the institution of 
the suit which would save limitation, was refused 
in this case {Harrison and Zafei Ah, //.) Ram 
V. Gaman Ram. 1923 Lab. 645. 

-0. 41. E. 23 — Disposal by first court on 

all issues— 'Order of remand — Legality, 

Where the first Court has framed a number ol 
issues and has decided every one of them, it is 
not open to an appellate court to remand the case 
on additional issues. The proper course is to 
call for findings on the additional issues. {Spencei 
and Venkatasubba Rao, JJ,) Malayandi 
Goundan V, Bomman Poosari. 17 L W, 159 : 

71 1. C. 204 : 1923 Mad 331 (1). 

0. 41, E, 2S— 'Disposal of suit on preli- 
minary point— Remand, 

Older 41 R. 23, C. P. C., docs not make it 
compulsory tor a Court to lemand a case for 
decision by the lower Court where it has been 
decided on a preliminary issue {Burn, J M,) 
Kuar Md. Abdul Jalil Khan v. Puran. 

L. E 4 A. 218 (Eev.). 

0. 41, E. 23 — Issue settled and tried — 

Remand, 

The C. P, Code does not make any provision 
for an order of remand where all the issues have 
been setcled and tried. {Sanderson, C. /. and 
Richardson, J.) Injad Ali v, Mohini Chandra. 

97 C. W. N. 1025. 

0. 41, Br. 23 and 2b— Order of remand— 

Decision on a point of law— Appeal from final 
decree after remand— Legality of order of remand 
not to be questioned. 

Where the High Court in Second Appeal differs 
from the lower Court on an issue of law and re- 
mands the case to the Court below the order of 
the High Court is binding upon that Court and 
cannot be questioned in an appeahfrom the final 
decree passed after remand. {Miller, C. J, and 
Ross, /.) Rai Brij Raj Krishna v. lhathu Singh 
4 Pat. L. T. 35 : 1923 P. 226. 

0. 41, Rr. 23 and 2b— Order oj remand— 

Propriety of Decision by trial court on all issues- 
Appellate court differing on one issue and re- 
manding the case. 

Where the trial Court decided a suit on all the 
issues and dismissed the suit and the appellate 
court being of a contrary opinion on one of the 
issues, remanded the suit for fresh disposal but 
without disturbing the findings of the first court on 
the other issues, held, that the order of remand 
was improper. The appellate court should have 
dealt with the other issues and disposed of the case 
or if in its opinion the evidence on record and the 
findings of trial court were insufficient to dispose 
of the case the appellate court should have called 
for findings under O. 21, R, 25 C. P. Code. 
{Spencer and Venkatasubba Rao, JJ.) Munisami 
Naicken V. Muniswami Naiken. 

1923 M, W. N. 11; 1923, Mad. 227 
0. 41, Er. 23, 25— Order of lemand — Re- 
consideration of by appellate Court, See (1922) 
Dig. Col, 332 Nageshar Sahai v. KuaR Mata 
Prasad, 69 1.0,7 
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-0.41, E. tiZ— Powers of Appeal Court 

under-^Smi decided not only on preliminary 
point 

The power of the appellate court to direct a 
remand is wider than that indicated in O. 41, 

R. 23. The Appellate Court has inherent 
power to direct a remand where such remand 
is needed m the ends of justice. An Order of 
remand may be valid even though it is not 
covered by 0. 41. R. 23. Assuming for a moment 
that an order made m the exercise ot the 
inherent powers ot High Court has been impro* 
perly made; that is made under circumstances 
which do not justify it. Such an order is not 
without jurisdiction. It is an order made with 
jurisdiction though the jurisdiction may have 
been erroneously exercised. A remand Order : 
made on second appeal is, unless a review of it i 
be obtained within the prescribed time a con- ; 
elusive determination of the points of law involved 
in it ; and the correctness of the Law laid down 
upon a remand cannot be questioned on a subse- 
quent second appeal ; nor is the fact of the court’s 
adopting a different view of the law after an 
order has been made in general a good ground 
for allowing a review of such order after the 
time for a review has elapsed. The policy of the 
legislature as indicated in the C. P. Code of 
X908 is in favour ot finality of orders of remand 
{Mooker^ee and Rankin, JJ ,) Bisai Hath v 
Tara Nath Deb. 72 I. C. 588 : 1923 Cal. 385. 

0, 41, R. 23— Powtffs of remand — If 

confined to rule, 23. 

A cuurt of appeal has powers of remand even in 
cases not covered by O. 41, R. 23, if the ends of 
justice require the same. [MoU i>agar J.) Bhup 
Singh v, Prem Singh. 6 Lah. L. J. 384. 

— 0. 41, E, 23 S. Remand'-' Amend- 
ment of plaint — Appeal. 

Where a suit is remanded for rehearing alter 
amending the plaint, tue order is one made under 
S* 151 and not under O. 41, R. 23 and hence there 
is no right of appeal. The remand is not on a » 
prelirainary point and as O. 41, R. 23 will noi 1 
apply, the court has power under S. 151 to re- i 
maud. {MarUneuiiy J ) Mahomed Shah v Talab I 
Hussain Shah. 73 I. C 915, 

0. 41, B. 23— Remand by appellate Court 

— Jurisdiction to try suit on remand. See C, P. 
Code S 21 & O. 41 R. 23. 44 M. L. J. 238. 

— 0. 41 E. ZZ— 'Remand — Consideration of 

inadmissible evidence. 

Where the lower court has based its findings 
on certain inadmissible evidence but there is 
ample evidence otherwise on the record to sustain 
the findings the High Court need not remand the 
case to the court below for a decision on the 
admissible evidence in the case. {Suhrawardy, J,) 
FaIJ ADDIN V. AQNI KUMAR SaRMA. 71 I. C. 300. 

— — «0. 41, B. 23 — Remand — Decision noi 
om pleadings but evidence. 

There should be a remand, if the lower Court 
fails in its duty to discuss the evidence bearing 
on this point and to come to a conclusion not on 
the pleadings of the parties, but on the evidence 


C. P.'CODE (1908), 0. 41, E. 23 

adduced before the court. {DaStJJ.) Maharaja 
Bahadur Kesho Prasad Singh v. Bhagwat 
Saran Pande. 1323 Pat. 174. 

0. 41, E. 2Z— Remand -Opportunity to 

plaintiff to supplement his case. 

Where the plaintiff has not come into Court 
with a definite statement of facts necessary for 
him to succeed and with all his evidence he 
cannot in second appeal ask for a remand so as 
to give him an opportunity to supplement his 
case in the Court below. [Sanderson^ C. J. and 
Ghose, J.) Jatindra Mohan Chakravarthi v. 
Buoy Chand Mahatab. 71 1. C. 284. 

0. 41, R 2Z.— Remand— Order for— 

Decision when conclusive. 

In the case of a remand under O. 41, R. 23 
points decided by the order of remand are final 
subject to appeal and cannot be reopened at any 
I subsequent stage of the litigation 48 C 499 , 

43 A. 379 Ref. {Daniels and Dalai, A. J. C.) 

! jANKi Shah v. Mahomed Abbas 
I 70 I 0. 983 : 1923 Ondh 50 (2). 

j 0. 41, E. 2Z— Remand order— Execution 

proceedings. 

I In an appejil against an order in execution pro- 
! ceedings, where the case had not been d>sposed 
of upon a preliminary point, an order of remand 
was made by the lower appellate Court An 
order for refund of the Court fee stamp paid on 
appeal was also made under S. 13 of the Court 
Fees Act. 

Held the order of remand was admittedly illegal 
as an order for retund of Court fees can only be 
passed when demand is made under O 41, R. 23 
{Campbell,],] Miran Bakhsh Chanan Din. 

70 1. C. 1008 : 1923 Dab. 171 

0. 41. R. 2Z— Remand order made undet 

inherent power— Appeal — C. P. Ct 0. 43 Sub-R. 

1 {u). 

Ill a suit for partition the defendants resisted * 
the claim of the plaintiffs in the Primary Court 
on the allegation that the land had been previou- 
sly partitioned by metes and bounds and that they 
and their predecessors had long been in separa- 
tion. The trial Court held in favour of the de- 
fendants and dismissed the suit. Upon appeal 
the plaintiffs asked for permission to adduce m 
evidence any entry in the record of rights which 
had been finally published after the date of the 
decree of the Trial Court. The lower Appellate 
Court acceded to the request of the plaintiff and 
set aside the decree of the Court of first instance 
and directed a re-trial of the suit with reference 
to the entry m the record of lights and such other 
evidence as might be adduced by both the litigants. 
Against this order for re-trial the defendants pre- 
ferred an appeal to the High Court. Held (1) that 
the order of remand was made not under the pro- 
visions of O. 41, R 23. C. P. C. but under the in- 
herent powers of the Court. (2) that an appeal lay 
against the order of the lower Appellate Court in 
as much as it amounted to a decree irrespective of 
the provisions O. 43, R. 1 (u) C. P, C. (3) that 
the admission of the record of rights was justified 
under the circumstances of the case. {Mookerjee 
and Chotzner, JJ,) Bhairob Chandra Dutta v. 
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C. P, COBE (1908) 0. 41. E. 98. 

Kali Kumar Dutta. 37 C. B. J. 491 : 

71 I. C 453 : 74 I. C. 1088 : 1923 CaL 608. 

0. 41. Br. 23, 24 and 25 — Remand — 

Rower of appellate Court— Full trial m Court of \ 
first instance, \ 

Where the trial Court has decided the suit on 
the evidence on all the issues it is not open to the 
appellate court to remand the case under O. 41, R. 
23, C P. Code as though the suit had been decid- 
ed on a preliminary point, The appellate Court 
should have taken the course indicated by O 41, 
R. 24 or R. 25, C. P. Code [Richardson and 
Ghose, JJ.) Nurul Guni v. Kazamaini. 

1923 Cal. 32S. 

0. 41, Er, Remand Powers of an 

appellate Court— Inherent power ^ 

The power of remand under S 107 Civil 
Procedure Code is limited to the case described 
in O. 41, R. 23. but nothing in that section 
restricts m any manner the application of the 
principle of inherent power of remand recognised 
by S. 151 of the Code. [Abdul Raoof and Mott 
Sagar, JJ,) Mt. Umri v, Shah Mahomed. 

5 Lah L. J. 269 . 74 I. C. 497 : 1924 Lah. 86. 


C. P. COBE (1908), 0. 41, E, 25. 

0. 41, E. 28 and S. 151— Reversal and 

remand for denovo trial— Propriety of See (1922) 
Dig. Col. 335. Radha Krishna Saha v, Kamal 
Kamini Debya. 70 I. C. 547. 

0. 41, E. 2S— Second appeal-^Cnsiom — 

Punjab Courts Act, S 4. 

There can be no appeal from an order of re- 
I mand under O. 41, R. 23 of the Code of 
[ Civil Procedure where the question involved is 
I one of custom. As the appellant would have a 
I right of second appeal from the decree of the 
! Appellate Court only if he were to obtain a certi- 
ficate under sub S. 3 of S. 40 of the Punjab 
- Courts Act, it could not be said definitely that an 
appeal would lie from the decree of the appellate 
Court. The question of custom can be agitated 
[ in second appeal from the final decree if the certi- 
I ficate is obtained. [Scott Smith and Fforde, JJ,) 
I Mt, Chando V, Miran Bakhsh 
1 5 Lah L. J. 392 • 73 I. C. 650 : 1923 Lah. 536, 

I 

I 0 41, E. Appellate Court — Power to 

I dispose of appeal on issue not framed, 

I An appellate court has power to dispose of a 
1 case on an issue not framed by the original court 


0. 41. E. 23 — Remand— Power of High 

Court— Decision on issue given by the courts 
below. See (1922) Dig. Col 335. Ganpat Rao 
Banka Pori v. Raj Kumar Singh. 1 Pat. 639. 

0. 41, E 23— Remand — Preliminary 

point — Inherent power of remand — Appeal — 
Revision, 

An appellate Court has power to remand a 
case under O. 41 R 23 C. P. Code only when the 
lower court has disposed of it on a preliminary 
point. No order of remand can be regarded as 
made under O. 41 R. 23, C. P C. unless the case 
has been disposed of without entering into the 
full merits by reason of a decision on law or fact 
which has prevented the case being tued to the 
end 19 A L. j. 971 ; 20 A. L. J. 321 Ref. An 
appellate Court has powers of remand apart from 
the power conferred by O. 41 R. 23. Such 
powers are conferred by S. 107 and are also 
implied by the provisions of S. 100 Sub S. (2) and 
S. 105 (1) of the C. P. Code. 30 M. 54 Ref 
Where an order of remand is made under its 
inherent powers by an appellate court, there is 
appeal from the order but the High Court can 
interfere in revision with the order, [Ashworth, 
7. C.) Farzand Ali V Ekadashi. i 

26 0. C. 10 . 10 0. L. J. 36 : 9 0. & A. L. E. 332 : i 

73 I. C. 591 : 1923 Oudh 177. 
0. 41, Er. 23, 2b— Remand— Propriety of. ] 

In a suit for possession and damages where the ; 
appellate court differs from the trial court on the 
question of title and possession, but as there was 
no finding of the trial court as to damages reman- 
ded the whole suit, held the procedure is improper. 
The proper course would be to remit an issue 
under O. 41 R, 26 [Piggott an4 Walsh, JJ,} 
Abdullah Khani?. Mahammad Maqbul Husain. 

45 A. 566 : L. E* 4 A. 260 : 21 A. L. J. 538 : 

74 I. C. 822 : 1923 A. 603 (2). 

0. 41 E. 23 — Remand — Revision. 

No revision lies against an order of remand. 
[Rafigue, J.) Bishnath Singh v Mt. Ram Sri. 

1923 All 464 (2). 


and the power to send the case back is merely 
discretionary. [Burn, S. M.) Bhawani v, Zahria, 
L, E 4 A, 34 (Eev.). 

0, 41, Er. 25 and 2^— Appellate Court — 

Issues sent to Lower Court — Findings — Ro 
objections — Acceptance by Appellate Court 
The lower Appellate Court referred certain 
issues for trial to the court of first instance. 
After the findings which were against the de 
fendant had been received the defendant failed to 
prefet objections to the findings within the ten 
days time allowed The lower Appellate Court 
thereupon without considering the finding on the 
merits decided the appeal, considering those 
findings to be final and dismissed the appeal 
The defendant preferred a second appeal urging 
that the .action of the District Judge was not 
warranted by law, and that he ought to have 
himself considered whether the findings were 
good or bad findings and should have deci- 
ded the case. Held that the Lower Appellate Court 
ought to have itself considered the correctness 
or otherwise of the findings returned by the 
trial Court before deciding the appeal. 6 A. 391 
referred to. [Gohut Prasad, J.) Mukhtara v . 
Sardara, 71 1. C. 444 : 1923 A. 417 (1) 

0. 41, E. 25 — Case remitted for trial to 

lower appellate court — Power of lower appellate 
Court to send the case to the first Court, 

Where the High Court has remitted certain 
issues for trial to the lower appellate Court, that 
court has no power to delegate its duties to the 
Munsif and the Munsif has no authority to record 
additional evidence in the case or express any 
opinion upon it. 105 P. R. 1903 : 14 A. 23 referred 
to. [Abdul Raoof, /.) Uttamchand v, MuhaM- 
MAD Baksh. 71 1. C. 896, 

0. 41, E. 2b— Finality of order determin- 
ing issues, 

W^'here a Court at the first hearing does not de 
cide the case but merely remits certain specific 
issues it is open to the Court before which the 
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C P. CODE* (1908). 0. 41 E, 25, 


I C. P CODE (1908), 0 41. B. 27, 


casa ultimately comes to disregard the findings on J the legislature m O. 41, R. 26. The evidence and 
those issues and equally to form its own opinion » findings become part of the record in the suit, and 
on the whole case irrespective of anything that is j when the Court proceeds to determine the appeal 
said in the remand order. An order remanding | such determination must be based upon all the 
issues under O, 41 R. 25 is not a final order. No mateiials on the record , these include whatever 
appeal lies agamst it. The responsibility for the was part of the record as it stood before the order 
decree ultimately passed is entirely that of the under O 41, R* 25 was made, as also what has 
Court before which the case comes after remand, j been added in the Court of appeal, namely, the 
It is quite otherwise with an order of remand i order together with the evidence taken pursuant 
passed under O 41 R. 23 for this is an order thereto and the reasoned findings thereon. No 
which does finally determine subject to any right portion of the record can be disregarded and 
of appeal the issues which it decides (Daniels J.) neither the order nor the materials placed on the 
Gopal Nath Shukul tf. Sat Naraik Shukul. record on the basis thereof can be rejected as 
74 I. C 1014 : 1928 A 384 if brought m without lawful authority. (Mooker'iee 
! and Rankin, JJ ) Kamini Kumar Deb v, Durga 

0. 41, R 25—Order under— Nature of. j Ch\ran Nag 37 C. L. J. 122 : 

See (1922) Dig, Col 336 Nageshar Sahai v, \ 74 I. c. 392 * 1923 Cal 521. 

Kuar Mata Prasad. 69 I. C. 730. j 

i 0. 41, R. 27 — Additional evidence— Ad~ 

^^0. 41, R. 25 Partial remand— Appeal, ^^isston of, on appeal — Considerations governing, 

A partial remand order under O, 41, R. 25 is ^ party cannot claim admission of additional 
not appealable. (Po Han, J,) Maung Shu e on evidence oral or documentary, as a matter of right. 
V N. K: R. P. Mudaliar. 2 Bur. It. J. 216 o. 41, R 27, C. P Code gives a discretion of the 


0. 41, R 25 — Remand to lower Appellate 

Court — Dismissal for default— Propriety of 
Where an Appellate Court remands a Second 
Appeal to the lower Appellate Court for taking 
further evidence in the case and the luwer Appel- ' 
late Court finding the parties absent on the date 
fixed for hearing and dismissed the appeal for 
default under O 41, R 17, held that the dismissal 
was improper. [Burn, J. M.) Uma Datt tJ. | 
Sheo Darshan Ram. L. R 4 A 62 (Rev.), j 


court of appeal to allow the production of such 
evidence and lays down definite limits within 
which additional evidence may be produced in an 
appellate court. The words “any other substan- 
tial cause” mean a causa ejusdem generis to the 
grounds already mentioned in O 41, R, 27 C. P. 
Code or in other words as meaning a case at least 
analogous to those specified previously Further 
the appellate court has a discretion in the matter 
and when it has exercised its discretion in one 
way it is not open to a court of second appeal to 


0. 41, R. 25— Revision — Remand of case interfere with that discretion. 42 M. 737 Rel. 

to the lower court for findings— Power of the (Wazir Hasan, A. J. C.) Badri Prasad v, 


High Court. 

The High Court has power on second appeal 


Mu K AND! 


26 0, C. 66 : 75 I. C. 831 : 

1923 Oadh 109 . 


to remand a case for findings even on the points I 
not taken in the grounds of appeal The finding 
of the lower appellate court on a question of fact 
which has not been put in issue can be contested 
in second appeal. [Shadi Lai and Martineau, JJ,) 
Chandu Lal V. Firm of Lakhmi Chand 
JOWALA Dat. 5 Lab. L- J 49. 

0. 41. Rr. 25 and 2^— Scope of— Remand 

— Calling for findings — Distinction. 

It cannot as a matter of principle be affirmed 
broadly that when an order has been made under 
O 41, R, 25 the court called upon to determine 
the appeal finally under O. 41, R, 26 is compe- 
tent to treat the order as erroneously made, when 
an order has been made under O 41, R 25, the 
appeal remains pending and undisposed of on. 
the file of the court. The order, however, whether 
rightly or wronghiy made, is an order made with 
jurisdiction its validity may be attacked on review 
but till it has been set aside in an appropriate? | 
proceeding, it must be treated as an interlocutory , 
one which is operative in law. If the order had | 
b^n made under O. 41, R, 23 its propriety would , 
have been challenged in an appeal against ! 
the final decree made after remand. The same 
princt^e is applicable to order under. O. 41, 
25 subject to the reservation that as the appeal < 
remains pending, the ultimate decision must be 
based upon a consideration of all the findings ' 
before and after the order under O. 41, R. 25. 
This, indeed, is plain from the language used by 


0, 41, R 27— Additional evidence — Ad- 
mission on appeal. 

It is largely discretionary with an appellate 
court to admit additional evidence on appeal and 
a party cannot claim ft as a matter of right. 
[Greaves i J.) Nayajan Ali v. Midnapore 
Z’AMINDARY CcMPANY 1923 Cal. 285. 

^0 41, R. 27 and 0. 47, R I— Additional 

evidence — Admission of — Discovery of evidence 
on appeal — Review, 

Even where a party satisfies the Court t hat 
since the filing of the appeal he has discovered 
further evidence that was not known or available 
to him and could not have been discovered with 
due diligence during the pendency of the appeal 
even up to the date of the Judgment, that is no 
sufficient cause for an appellate Court to admit 
that evidence under O 41, R 27 C. P. C It is a 
ground for review under O, 47, R. 1 C. P Code. 
[Macleod, C, J, and Crump. J) The Bombay 
Sizing & Stores Supplying Co. v. Kusumgar 
& Co. 47 Bom 674 : 25 Bom. L. R 310. 

— 0. 41, R. 27 — Additional evidence — 

Admission of — Powers of Appellate Court, 

Aa appellate court has no power to admit 
additional evidence unless upon examining the 
evidence as it stands some inherent lacuna- 
defect becomes apparent. 31 B, 381 P. C. follow- 
ed. [Das and BuckniU, JJ) jAi Krishna v. 
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C. P, CODE (190S), 0. 41, B. 37. 

Bibi SOGHRA. 71 I. G. 881 . 4 Pat. L T. 418 

1928 P. 446- 

0. 41 B. 27 — Additional Evidence — 

Power of appellate Court to admit — Point not 
pressed in Court below allotted to be raised on 
appeal. 

Where an appellate Court allows the appellant 
to raise a point which was not pressed in the 
Court below, the other side must be given 
opportunity of meeting the point by adducing 
additional evidence on appeal {Das and Kulwant 
Sahay, JJ,\ Man Singh v. Nawlakhbati. 

72 I. C. 239. 

0. 41. B. 27 — Additional evidence^ Power 

of appellate court to admit 
The appellate court should exercise its power 
allowing additional evidence very cautiously and 
sparingly and only in the interests of justice. 
[Mookerjee and Chotzner, JJ.) Raja Sreenath 
Roy V, Secretary of State for India. 

dO Cal 276 . 70 I. C 610 : 1923 Cal. 238. 

0. 41, B, 27 — Additional evidence— Ad- 
mission by appellate Court — Grounds for, { 

The mere fact that a litigant was not awaie of 
the existence of documentary evidence in the case 
is no ground for admission of such evidence for 
the first time on appeal. 31 B. 381 , 42 C 675 
Rel. {Newbould, /.) Srimati Manmohini Debi v. 
RamkishoRE. 1923 Cal 273 

——0, 41, B. 27 — Admission of additional 
evidence — Powers of appellate Court— Opposite 
side to be given opportunity by rebut, 

An appellate court’ean admit additional evidence | 
only under the provisions of O. 41, R. 27 C. P. C. ! 
and if it admits additional evidence the other side 
must have an opportunity of rebutting it. 31 B. 
381 ; 24 C L. J. 457 Ref {Gkose, J.) Hriday 
Krishna Pal. v, Rajanikantapal, 

1923 Cal. 300. 

0. 41, B. 27— Admission oj document on 

appeal— Documents received after close of the 
arguments. 

Arguments in the Lower Appellate Court 
weie finished and the judgment was reserved on 
the 24th March. On the next day, 25th March, 
the defendants filed a copy of the deposition of a 
person in a claim case and that was accepted by 
the appellate Judge. There was nothing to show ■ 
that the plaintiff had any notice of the document 
having been filed, or having been used in evi- 
dence, Held that the appellate Judge ought not to 
have admitted this document in evidence after 
arguments had been finished on both sides and 
judgment was reserved. An opportunity should 
have been given to the plaintiff to raise any ob- 
jection which he might have to the admissibility 
of the document in evidence. {Chaiierjee and 
Cuming JJ) Manjuri Dassi v, Khetramani 
Dassl 73 I. C. 96. 

0 ^ 41 , B, 27— Appeal — Additional evi- 
dence admitted without recording reasons— 
Effect, 

Where the First Appellate Court issued a com** 
mission for the measurement of the plot iu dis^ 


: C P. CODE (1908) 0 41 B. 27> 

pute and considered the report of the Commis- 
sioner along with other eviderxe on record 
without stating reasons tor admitting the addi- 
tional evidence and give a finding. Held that the 
findmg cannot be accepted as binding as it is 
partly based on inadmissible evidence. {Gokul 
Prasad],) Kabul v, Kabool Singh. 

1923 A. 413. 

0 41, B. 27 — Appellate Cciirt — Admis- 
sion of additional evidence^ 

Under 0.4LR. 27, (1) (b) the appellate Court 
was justified in sending for the original record 
and examining it. (Bz// «, / 3/.) Malai Khan t?. 
Sheodh^n Singh. L B. 4 A.i217 (Rev.). 

0. 42, B 27- Appellate Court — Admisstm 

of evidence — Grounds, to be stated. 

Where an appellate Court admits additional 
evidence on appeal without stating sufficient 
reasons therefor its findings are vitiated thereby 
and the case will have to be remanded for re- 
trial. 19 A. L J. 407 followed. (Gokul Prasad /.) 
Ali Ahm\d V, Kishan PH4S4D. 71 1. C. 289. 

0. 41, B. 27 — Appointment of commis 

sioner — Additional evidence. 

An appellate court can appoint a commissioner 
and direct him to file his accounts into court after 
examining the same. [Scott bmith and Abdul 
Raoofi JJ,) Mt. Ram Pi.a.ri v, Sultan Baksh. 

1923 LaA 115 

0 41, B 27— Careckss ft ess in regarding 

evidence— If gionnd to let in additional evi- 
dence. 

The carelessness of the Court in recording evi* 
dence is sufficient ground to let in additional 
evidence to correct Jhe error which has crept in 
i through carelessness. (Burn, J.it/.) Churaman v, 

' Shiam Lal. L. B. 4. A, 380 (Bev.). 

0. 41, E. 27 — Discfeiion to be sparingly 

exercised. 

The words substantial cause ” used m the 
rule confer a wide discretion which should be 
sparingly exercised, otherwise it may open a 
wide door to the admission of evidence in the 
Appellate Court {Raymond and Madgawkar A. 
J, C.) Naraindas V. Tek Chand. 

1928 S. 42. 

0. 41, B. 27— PQ^nt not raised — Admis- 
sion of additional evidence relating to it. 

Where a point is not raised in the trial court, 
the appellate court should not admit additional 
evidence relating to it. {Fremantle $. M>) Maulvi 
Asad Ullah v, Baldeo Patakwar. 

X. B. 4 All. 406 (Bev.)« 

0. 41, B. 27— Reasons for— Knowledge — 

Effect, 

When an appellate Court failed to record the 
reasons for admitting additional evidence, but it 
was known to the parties that it was because 
there was no legal proof of a document on the 
record, the defect is only technical. [Fremantle ^ 
S. ii,) SURJAN Misra V Achhaibar Rai. 

I. B 4 A, 187 (Eev,). 

> -- .O, 41 , E 27 — Scope of—* Any other sub- 

stantial cause 



38i 


THE YEARLY DIGEST 


384 


C.P, CODE {1908) 0 . 41, B* 27. 

The word cause ” in O. 41, R. 27 C. P. Code, 
h not ejiisdcm generis with the causes stated in 
the earlier part of the rule, and the expression 
any other substantial cause ” confers a wide dis- 
cretion on the appellate court to admit additional 
evidence when the ends of justice require it. 
{Mofi SagUTy J,) PRABHU Lal??. Gulzari Mal- 

1923 Lah. 584. 

0 41. E. 2*!Second Appeal — Povoers 

of High Court* 

Where a lower appellate Court refuses to ad- 
mit a certain material document as additional 
evidence in the appeal under O. 41, R 27 C. P 
C„ the High Court cannot interfere in second 
appeal 42 Mad. 737 (F. B.) 9 I. C. 265 Foil. 
{Broadway, J.) Santa Singh v. Bhan Singh. 

70 I. C. 830 1923 Lab. 30. 

0. 41, R. 31 — Adoption of judgment oj 

lower Court. 

The Judge of an appellate Court should state 
his own reasons and should not confine 
himseli to approving reasons of the Court of the 
first instance. A general and wholesale adop- 
tion of the judgment of the Court of first instance 
cannot be considered as a sufficient compliance 
with the-law. [MoitSagar, J), Mx. Aisha Bibi 
V. Mt. Sxjghra Jan. 1923 Lah. 658. 

0. 41, R SI— Appellate judgment — Con- 
tents of Judgment affirming decision of coinf 
below* 

Whether or not a judgment is according to 
law must depend on the facts and circumstances 
of each case. There is firstly the difference 
which exists between cases of affirmance of judg- 
ments and cases of reversal of judgments of the 
first court Where the judgments of the first 
court has fully discuseed all the matters which 
were placed before it and the appellate court has 
appreciated the main facts in the case but has 
dismissed the appeal in a short judgment the ap- 
pellate judgment is not vitated by any irregula- 
rity. (Wooiroffe and Ghose, JJ*) Mahomed 
Hussain Choudhury v* Rabia Khatun. 

1923 Cal. 163. 

0. 41, R. 31 — Appellate Judgment — 

Reasons for decision to be staled. 

The provisions of O. 41, R. 31, C. P. Code are 
mandatory. A Judge is bound to give the points 
tor decision and the reason for the decision there- 
on in order to enable the Court of second appeal 
to see that the judge whose findings on facts are 
binding as the High Court has put property be-* 
fore him the points at issue and has decided 
them. 9 A 26 ReL {Gokul Prasad, J.) Gupta 
Hand v. Behari Lal 21 a T. j. 667 : 

L, R. 5 A 21 : 74 I. C. 827. 


C. P. CODE (1908), 0. 43, R. 1. 

——0, 41 R. SS— Appellate Court — Powers of 
interference with decree of the lower Court — 
Portion of decree not appealed against* 

O 41 R. 33 of the C. P. C. empowers an 
appellate Court to interfere with a portion of the 
decree of the Trial Court which has not been 
appealed against in a case where the appellate 
Court adopts the ground of decision of the trial 
court and tries to give complete effect to it, 34 
All, 32 dist 43 A. 85 relied on. [Foster, J.) 

G OBiND Singh v Jai Gopal Singh 

72 I. C. 96. 

0. 41, R. 33 and 0. 7, R Discretion* 

The discretion allowed to the Judge by Order 
Vil. R. 7 and order XLI, R 33 is wide and covers 
the granting of a declaratory decree in a suit 
for possession where alternative relief is claimed. 
[Campbell, J.) Arjun v. Jug Lal. 

1923 Lah. 422. 

0. 41, R, SB— Mortgage deciee — Reversal 

in favour of non-appeahng mortgagoi — Power 

of 

An appellate court acting under O. 41, R. 33 C. 

P. C. can reverse a decree in ,favoux . oi-evea -ar- 
non-appealing party. [Miller C, J and Mullick J) 
Ajti Chaudhuri V. Janak Lal Chaudhuri. 

(1923) Pat. 332 

0. 41 E 33— Partition suit. See (1922) 

Dig, Col, 339. Probhat Chandra Biswas v* 
Gopal Chandra Mukerjee. 69 I. C. 981 (1). 

0. 41, R, 33— Powers of Court under — 

Consistency in decree. See C. P. Code, O. 47 R. 1. 

17 L. W. 254. 

0. 41, R. 33 — Respondent— Transposition 

as appellant — Procedure, 

An appellate court acts without jurisdiction in 
ordering by its judgment that a respondent who 
has not been formally transposed as appellant, 
should be shown as appellant. Such an order 
deprives the respondent of bis costs and ought to 
have been made during the pendency of the 
appeal and not as part of the judgment. (Piggott 
and Wahh, JJ ) Hardeo Prasad v. Damodar 
Prasad. L R 4 A. 63 : 71 I. C. 424 (2) : 

1923 A. 119, 

0. 43, R. 1 — Dismissal of application 
under 0 9 jR. 9— Previous dismissal and 0 17 
R. 3— Appeal 

When the plaintiff's application under O. 9. 

R 9,C. P, C, is rej'ected on the ground that the 
previous order of dismissal was under O. 17, 

R 3 and not under O. 17, R. 2, the plaintiff is 
entitled to appeal against it under O 43, R 1. 
[MuUick and Kulwant Sahay, JJ.) Syed Bakar 
Hussain v* Mirza Hussain Mirza. 

.4 Pat. L. T. 46 : 73 L C. 373 : 1923 P. 223, 


— ■ "D* 41, R. 33 — Appellate Court — Powers 

of* 

Where an appellate court is seized of the whole 
case on appeal, it can make such oiders as are 
necessary to terminate the controversies and to do 
justice between the parties by making the neces- 
saty alterations In the decree of the lower court. 

and Walsh* JJ.) Govind Dass v. Ram 
Charan Lonia. 1923 a. 235 


-u JS. X I 


.. • r r"''* T' ‘ v-r-Appjication to set aside 

dismissal for default—Dismissal of that applica- 
uon for default— Appeal. See (1922) Dig. Col 
040. Hara Kumar Hitter v. Murari Mohan 

69 I. C. 1003. 


- —-O. 43 R, I (c)— Dismissal for default— 

Application for restoration — Dismissal for non- 
appearance— Appeal, See C. P, Code S. 141 . 

19 N. L. R. 119 
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C. F. C0D£ (1908) 0. 43 B. 1 

0. 43 E. 1 (c) — Execution apph canon 

Dismissal for non- prosecution — Appeal from 
order refusing to restore — Mainiainabilitv of 

Where the Court dismissed an application for 
execution for want of prosecution and subse- 
quently refused to restore the application there is 
no appeal from the order refusing to restore the 
application {Piggoit and Walsh, JJ ) Bharat 
INDU V, Asghar Ali Khan. 45 A, 148 : 

21 A. L J. 135 : *73 I. C 453 : 

1923 A. 460 (1). 

0. 43, E. 1 (K) Abatement — Application 

to bring on record legal representative— Order 
on, if appealable. 5^^ Cc P. Code O. 22. R. 9. 

74 I. C. 17. 

0. 43, E 1 fk) and 0- 22 E. Z-^-Dismtssal 

of application under 0. 22 R Z— Appeal. 

An order under O. 22. R 3 is net open to 
appeal O. 43 R. 1 (k) Civil Procedure Code, 
allows an appeal from an order under R. 9, O 22 
but no appeal is allowed against an order under 
R. 3. {Daniels, A, J. C) TirlocH4N Prasad 
Singh v, Bhagwati. 

9 0. & A. L. E. 70 : 73 I. C 230. 

•--—^0. 43, E. 1 {m) — Order holding no com- 
promise — A ppeal. 

The words used in O. 43, R. 1 fm) C. P C. 
•*an order under R, 3, of O 23 recordnig or 
refusing to record an agreement, compromise or 
satisfaction pre-suppose the existence of an ag- 
reement, compromise or satisfaction. An order 
holding that no compromise has been proved is | 
not appealable, {Martineau^ JA Shanti Sarup 
V, The Firm of [ahangir mal Bansi Mal. 

73 I. C, 177 

0. 43, E. 1 (nl — Appeal— Injunction sub- 
ject to a condition. See (1922) Dig Col 340. 
DiwAN CHAND V, JHARIA COAL CO. 

5 Lah. L. J. 142. 

0. 43, E. 1 Cl (s) — Appeal against order 

under O. 40, R> 4 directing attachment of 
Receiver* s property for f failure to pav amount 
fixed as due from him — Scape of— Correctness 
of amount— -Right to question^ j^eceiver* s in- 
debtedness — Procedure for ftxtng---Pixing of 
approximate amount — Legality. 

In an appeal from an order undei O 40, R 4, 
C. P C. directing attachment uf the property of 
a receiver on the ground that he failed to pay the 
amount directed to be paid by him. it is open to 
the receiver to question the amount fixed as due 
from him bv the lower court. 

Eeld^ that Court below erred in law in not i 
fixing the exact amount of the receivers’s indeb- 
tedness and in directing him to pay an approxi- 
mate amount. 

Observations on the proper procedure to be fol- 
lowed in fixing the amount to be paid by a 
receiver and in directing attachment of his pro* 
perty in default of pavment. (Krishnan and Ven- 
hdfas^*bba Rao. JJ) R. M. P. Palaniappa 
Chetti p, S. a. Pt. Palaniappa Chetty. 

’ m I. C, 203 : 1923 Mad. 85 (2). 

*0. 43. E. 1 (s)— Appeal— Order declaring- 

that Receiver should be appointed — ^Nature of, 

y. D-25 


|C. P COBE(1908) 0, 45R-7. 

j See (1922) Dig Col 341 Gobind Ram v GaNE^h 
Pam. 1 Pat. 625 4 Pat. I T. 210 : 

I 1 Pat L. E. 161 ; 69 I. C. 929. 

0.43, R. 1 (4) — Order of remand by 

Special Judge under the Bengal Tenancy Act— 
A ppeal — Mai ntat nahili fy. 

There is no appeal against an order of remand 
passed bv a Special Judge under the provisions 
of the Bengal Tenancy Act {Ghose and Chofz- 
nei,JJ.) Debi Prasad Bhakat t?. Official 
Trustee of Bengal. 37 C. I. J 314 : 

72 I. C. 1013 : 1923 Cal. 833, 

0. Ab— Application for leave to appeal — 

Review petition successful — Reversal in appeal— 
Effect on original application. 

Against the Judgment of the High Court, an 
arpIica^Ton for lea\e to appeal to the Privy 
Council and a rev«ew petition were put in. The 
latter proving successful no order was necessary 
on the former. The Pri^ v Council in an appeal 
agam-tthe order granting the review reversed 
the same Held the original application for leave 
to appeal was still alive and leave could he 
granted thereon. {Harrison and Zafar A't\ JJ) 
Neki V, Chhajju Ram. 4 Lah. 445. 

0. 45, E. 4 — Appeals to the Privy Council 

—Consolidation — Requisites of — Different suits 
involving substantially same questions- Separate 
judgments m the first court— Same judgment on 
appeals— Later judgment on review in one of 
the appeals adopiir»g to a large e.xtent original 
judgment in appeal— Consol idat’on in latter case. 
See C. P* Code Ss. 109 (c) and 110, 

44 M. L. J 424 

1 0. 45, E. 4 — Consolidation — When per- 

I missthle* 

O. 45, R. 4 C.P.C, allows consolidation but only 
to make good a defect of pecuniary valuation and 
not a defect of any other kind, The rule t^peaks 
only of the consolidation of different suits decided 
by the same judgment but the principle applies 
where the interests of the two parties are so en- 
tirely separate ihat thev are practically defendants 
in two different sirts decided by one judj^iment. 
{Batten J. C. and Halifax, AJ C ) Seth Nara- 
VAN AD as V Mt. KaMLABAI. 

69 I. C. 526 : 1923 Nag. 198. 

0. Abt'R. A— -Consolidation when allowed. 

Under O. 45, R, 4, the case is only consoli- 
dated for the purpose of pecuniary value. It does 
not matter what the reason is why the appeals are 
consohdated. Once they are consolidated for 
whatever reason they form in fact one apreal and 
the parties in that appeal must be treated just as 
the parties in onesu^t, (Dawson Miller, C J. and 
Munich, JA The Midnapur Zamindary Co. v. 
Madan. Marwari. (1928) Bat. 17 : 

70 I. G 782 : 1923 B. 215. 

S* 45 R 7 — Decree amended on review— 

Leave to appeal to Privy Council — Limitation, 

On an application for leave to appeal from a 
decree of the High Court which reversed the 
decree of the Court of first instance, the decree 
of the High Court was first passed on the 29th 
November 1921 but on an application for review 
1 it was modified on the 9ih May 1922. Held that 
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C. P CODE (1908), 0. 46 E. 1. 

the period oi limitation for the application for 
leave to appeal to the Privy Council is to be re- 
counted from the latter date,^ on which a new 
decree was passed in substitution for first one. 
{Abdul Raoot and Mat tineau.JJ ) Nawaz Ali v. 
Allu. ' 4 Lab. 186 . 76 I. C- 520. 

0 45 ^ B. 'I—Vefosit out of Hme— Effect 

^Act XXVI of 1920. 

A deposit made out of time is not one made to 
the satisfaction of Court within O 45, R. 8 

The periods both for security and deposit are 
identical: 20 A. L. J. 13, Foil (Mears, C J 
and Plggott I). JAGMOHAN Saran V Sahu 
DEOKI Nandan. 1923 A 572. 

0. 45, E. 7 — Secunty for the costs of 

respondent — Time for furnishing — Extension of 
— Limiiaiton Act (26 of 1920) S, 3 (1). 

The High Court has no power to extend time 
or excuse delay in the matter of furnishing secu- 
rity for the costs of the respondent in an appeal 
to His Majesty in Council, beyond the period 
given by S. 3 (1) of Act XXVI of 1920. [Oldfield 
and Venkiasiibba RaOt JJ.) Kachi Reddi 
NaqiReddi V. Saki Reddi. 18 L W 29 : 

(1923) M. W. N 610 : 

74 I. 0. 703 (1) ‘ 1924 Mad. 44, 

0. 46, E, Time for furnishing security 

^Exiension of 

The High Court has no power to extend the 
period of 6 weeks prescribed for the granting of 
security. (Lyle and Ashworth, A, J. C) Ashig 
A u V, Arjunan-u:^-nissa. 

70 I. C. 937 (1) t 1923 Oudb 50 (1). 

0. 40, E. 16^0 rder of Privy Council — 

Transmission — Execution— Lt mi tation — Righ t of 
person not a party to Privy Council Appeal to 
apply for restitution* 

Though O* 45 R. 15 C. P. Code makes it part 
of the procedure for the enforcement of orders 
of His Majesty in Council that the person desir- 
ing to obtain execution of such an ordei shall 
obtain its transmission, it is inconvenient, if not 
impossible, to require that each person interest- 
ed in the execution of a particular order shall 
obtain a separate transmission when that order 
has already been transmitted at the instance of 
another successful party. The fact that a person 
applying for restitution was not a party to an 
appeal to the Privy Council does not disentitle 
him to such relief 17 M. 82: 25 M. 426 referred 
to. (Oldfield and Devadoss, JJ.) BaluSAMI 
Iyer Venk.ataswami Naicken. « 

75 I 0. 219 : 82 M. L T/249 {H.C.} 

——0,47, E. I— Any other mffment reason 
Omission to refer to documentary evidence* 

The mete fact that a Judge has not in terms 
referred to certain of the evidence in favour of 
one party or the other is not “sufficient reason"’ to 
ask for review. [Milter, C. /, and Kulwant 
Sahay^ J.) Raghu Singh v. Mahant Krishna 
DAYil. OiR. 2 Pat. 766- 

— 0. 47, E, 1 — Compromise decree- -Setting 

aside— -Grounds for—Separate suit— New and 
Important matter— Discovery of. See (1922) Dig. 
Qgu 343, Amujll v, Rama Iyer. 

70 L 0, 426. 


C. P, CODE (1908), 0. 45 E, 7. 

0 , 4 «; B I— Dismissal of appeal for 

default — Application for review— Mainiainabihiy 
Where an appeal against a decree has been 
dismissed for default and that order of dismissal 
has become final, the appellant cannot thereafter 
apply for review of the Judgment (Piggoti and 
Walsh, JJ.) Manphul Singh p. Hakim Hamid 
ALI Khan. 21 A. I J. 416 : 1. E. 4 A. 276 : 

74 I. C. 528 : 1928 A. 676. 

0. 47, E. 1 and 0 41. E 11— Dismissal of 

second appeal — Review — New and important 
evidence— Discovery of See (1922) Dig Cou 
344. Sailabala Debi th Gadahar Hazra. 

70 I. 0. 408. 

0. 47 E. 1 and 0.41, R 21— Effect of 

filing appeal — Duty and power of appellate 
Court. 

Under O, 47, R. 1, which reproduces S 623 
of the Civil P C 1882, a party has a right to 
apply for a review of judgment to the court that 
has decided the case before an appeal has been 
preferred. The grounds on which such an appli- 
cation may be made are specifically set forth in 
R. 1. Where an appeal has been preferred, a 
review is out of the question and the party’s pro- 
per course is to apply to the appellate Court, 
which is in possession of the cases to admit the 
additional evidence either under the general 
principles of law or under the specific provisions 
of R. 27, which lays down that the appellate 
Court may for any other substantial cause (viz., 
other than those particularly specified) allow such 
evidence or documents to be produced or wit- 
nesses to be examined. Rules of procedure are not 
made for the purpose of hindering justice. 11 
Moo. I. A, 28 ; 34 I A 115, Distinguished. (Mr. 
Ameer Ali.) Raja Indrajit Pratap 3ahadur 
Sahi V. Amar Singh. 

2 Pat. 676 : 45 M. L. J. 678 ; 

33 M. L. T. {P. C.) 233 : 18 I W. 728 : 

25 Bom. I. E. 1259 : 28 C. W. N 277 : 

1 Pat. L. E. 845 : 74 I. C. 747 : 60 I. A. 183 : 

21 A, L. J. 654 : 4 Pat, L. T. 447 r 
I, E. 4 P. C. 123 : 1923 P. C. 128 (P.C.). 

0. 47, B. I— Error in judgment — Amend* 

meni of decree -‘If proper — Excusing delay in ap- 
plying for review. 

Where a court passes a personal decree where 
it ought not to have done soi and the same is found 
out by the party aggrieved only when it is sought 
to be executed his remedy is not by way of amend- 
ment but by way of review. If he first applies for 
amendment and fails and then puts in a petition for 
review the second may be looked on as a conti- 
nuation of the first one for purposes of limitation. 
(Hughes J.) Lakshmana Aiyangar v, Narayana 
I YENGER. 18 I. W, 876 : 38 M. L. T. (H. C ) 221, 

0. 47, E. 1 — Grounds for review — Error 

apparent on the face— Ruling of superior court 
ignored . 

Where in ignorance of a decision of the High 
Court the court below decided a question and 
subsequently on the decision being brought to its 
notice reviewed its prior judgment. Held the error 
of law was one apparent on the face of the recenrd 
and O. 47, R. 1 applied to the case. ‘ Mmot * 
need not necessarily he limited to errors of fact. 
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C. P. COD3S (1908), 0. 47, E, 1. 

{Pkilltps and Venkaiasuhba Rao^ ]J.) Mudlapur 
Murari Rao V. Balavanth Dikshit. 

46 M. 966 : 45 M, L J. 309 

18 I*. W, 363 : (1923) M. W. N 761. 

0. 47t B. I’- J lodgment on a wrong view oj 

iho law — Full Bench decision not noticed — If 
ground for review* 

It IS not a sufficient ground to order a review 
that the decision of the Court was based on a 
view of the law which had been overruled by a 
p'ull bench decision, but which had not been 
taken to the notice of the court by the pleader 
appearing m the Case. {Milieu C,7, and Mullick /) 
Sm. Garabini Kumari v. Surja Narain Singh, 

1923 Pat. 361 : 75 I. C. 177 

— 0,^47 Ri 1 New and important mat- 

ter^Discovoy of— Review. 

The Court ordered the ejectment of a tenant on 
the gfound that m a certain year the field was 
shown as in the possession of another person, It 
was subsequently discovered that the entry was 
due to mistake of the Patwan which was corrected 
in the following year. Held that this was a new and 
important matter within the meaning of O 47, R. 1 
of the Civil Procedure Code justifying a review by 
a different officer, {Burn J, M,) Lala Manni Lal 
V, GHULAM Lal, L, E, 4 A, 272 (Eev,i 

— 0- 47} E, 1 — Power of review— Commis- 

sioner for taking accounts* 

A Commipsioner for taking accounts may in his 
discretion and on proper grounds reopen the 
enquiry into any one or more of the items before 
his report is made. Until then he decides nothing 
that is final and conclusive. But where tvery 
opportunity is given to a party to prove his objec- 
tion to a particular item, and then the Commis- 
sioner has after hearing the parties recorded his 
finding, it is highly undesirable that he should re- 
open the enquiry merely because he is invited to 
do so by the party. There mast be a finality to 
the enquiry and if he does re-open the enquiry, it 
must be on grounds similar to those mentioned 
in O. 47, R. 1, not because the provisions of O. 
47, R. 1 apply to proceedings before him but 
because that rule affords the best guide in a 
matter of this kind. If he reopens the enquiry on 
grounds which are not proper, the party aggrie- 
ved can object only by way of exception to this 
report, {Mulla,, J.) Fernandez v Rodrigues. 

47 Bom, 693 : 25 Bom. I, E. 280. 

“ — 0. 47, E. 1 — Review — Grounds Jor^ 

Different view of law taken since original 
judgment. 

The ground for a review must be something 
which exists at the time of the decree There is 
no authority that review can be granted because 
of the happening of some subsequent event. It 
may be that the decree of a court would have 
b^en different had the new law been in force. But 
if it Was not in force at the passing of the decree 
and the decree was perfectly correct and there is 
no ground for review, {prtdeaux, A* J. C,) Sar- 
faraj Khan v* Ramchandra, 73 I, C. 4. 

— 0. 47, E. 1 — Review— Grounds for— 
Reversal of High Court’s decision by Privy 
Coungil“-]g^fcgt of. See (1922) Dig. Col, 344. 


0, P. CODE (1908), 0. 47, E. 4. 

GANNABATHULA VENKAMMA V. GANNABAtHULA 

Ranga Rao. 70 I. C. 74L 

0. 47, B. 1— Review— Gioiinds for — - 

Second appeal — Discovery of fresh evidence^ 

The High Court cannot, in a second appeal 
entei tain an application for review of Judgment 
based on the ground that since the disposal of the 
appeal documentary evidence has been dis- 
covered, which, it sufficiently proved, would 
have led the court below to come to a different 
finding, although had such evidence been dis- 
covered before the disposal of the appeal the 
court might have allowed the appellant to with- 
draw the appeal with a view to apply to the 
lower appellate court for a review of judgment 
on the discovery of fresh evidence, 32 A, 71 
foil. {Lindsay and Rafiq, JJ) Mariam-UN- 
NiSSA Bibi V. Babu Ram. 45 A, 458 : 

21 A. L L 377 : L, E 4 A. 4X6 : 
73 r. C. 1046 : 1923 A. 641. 

0. 47 Er. 1 and 7 — Review — Inherent 

power — Exercise of — Appeal fiorn* 

Where a suit was dismissed for default though 
one of the plaintiffs was personally present at the 
time of the hearing and on an application for 
review the trial Court purported to set aside the 
order of dismissal tor default, acting under the 
inherent powers of the Court, held that though 
there was no sufficient cause for entertaining a 
review, there was no appeal from the order of the 
Court below, {Ghose, /.) Basanta Kxjmari GuptA 
V, ABHoy Shankar Sen. 37 C L J. 99 ; 

73 I. C. 306 : 1923 Cal, 450. 

0. 47 E. 1 — “ Suffictent reason '^—Con- 
sistency— Decree not signed. 

Where to be consistent in the decree finally 
passed, the court has to pass orders under O. 41 
R. 33» the same relief can be given in a petition 
put in by way of review, Much more so will it 
be the case wlxen the decree itself has not been 
signed, (Spencer and Devadoss^ JJ.) Gopala 
Iyengar v, Mummachi ReDDiAR. 

17 L. W. 254 ; 74 I. C. 416 : 1928 Mad. 392* 

0. 47, E 1 — ’’Sufficient reason ’^meaning 

of— Error of law, if a ground See (1922) DiG 
Col. 345. Chhajju Ram v. Neki. 72 I C. 666 (B.C.) 

0. 47, R ^—Absence of notice— Effect 

Where the defendant was given every oppor^ 
tunity to raise any objection that he could rais® 
and he is in no way, therefore, prejudiced \y 
reason of the fact that no notice was issued to 
him. Held the order granting review should 
not be set aside by the appellate Court. 237 P. L. 
R. 1913 Appr. {Abdul Raoof J*} The Firm 
G oPAL Mal Gxnda Mal V, Hara Chand. 

76 I. C. 656 : 1923 lah. 303. 

0. 47, Er. 4, 'I— Appeal— Order granting 

review. 

An order granting a review on the ground that 
the view of the law taken was contrary to a Full 
Bench decLion which had not been taken to its 
notice, is appealable, (Miller, C, and MuUtck J.) 
Sm, GaraBiX?! Kcmari v. Surja Narain SxNOfi, 

im 331 : 75 I- It?. 
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C. P. CODE 11908), 0. 47, E. 4. 

_ 0 _ 47 , Er 4 and 6-Order granting | 

abHtcahoiijoi 'review— Bjfcct of— Procedure, > 

graiuug ok an application lor levieiv ! 
merely amouiub to a decibion to re-near tjie case ^ 
in which ihe decree or Older (m re-pect of whic 

a review u Uauned) was pa-sad. The judgenear- 
ina tnc review IS not eutuled to do anyihiiig in 
the nrst stage beyond passing an order graiuing 
toe review and gning his ceaoonslw so * 

the review is granted the judge vyho has 
the review becomes vested with jurisdn-tun to 
pass any order which the original judge could 
Lve passed. It may be sutficeai tor nim merely 
Co alter the order ol the original judge or it nwy 
be necessary lor him to tase some intermediate 

step such as an order in remand or reterring an 

issue* {Abhwjrth and Simpson^ A, J •) 
BHAGWATI PkAsAD V. a^CHHAlBAR 

36 0. C, 24 74 I- G. 214 : 1923 Oudn 98. 

0. 47 R 5— Jud^e not party to decree. 

If can grant review— Etiect of. See (1922) Dig. 
CO... 346, CHHAJO ham o. NEKI._^^ ^ ^ 

0. 47, E. Appeal— Order granitng 

*'*No^ppeal lies under O. 47, R 7 of the Civil 
Procedure Code against an order arantin„ an 
application tor review on the 
application did not fall under O. 47. R- 1 of the 

Code. [Burn, J. M.) „ fi" 273 tLv ) 

Ghulam lal. ^ R. 4 A. 272 (Jiev.; 

—-——0 47 R- 7 — Execution application— Dis- 
missal tor default- Order granting review- 
Notice if necebsary. See C. P. Code a 15^. 

- 0. 47, Rr. 8 and n—Fevtew--GtaHi of— 




^ C. P. CODE (1908), ScR II, Para. 1. 

I { Mo'^kefiee and Ranin, JJ*) GouRKRISHNA Sar- 
kIr V. Nilmadhab Sha 73 I. C. 34 (2) . 

1923 Gal. liS. 

-Soil. II, Para. 1— Applicabiliiy of • 


Appeal— Effect on original decree^ 

H review comEuencss ordinarily with an exparte 
aopUcadon. The court then may either reject the 
aoDheation at once or may grant a rule calling on 
the otner side to show cause why the review 
should not be gram ed* In the second stage* the 
rule may either be admitted or rejected and it is 
obvious that the nearing of this rule may involve 
to some extent an investigation into the inents. 
It tue rule IS dischaiged, then the case ends. II 

ou the other hand, the rule is made absolute, then 
the third stage is reached, the case is reheard on 
the merits and may result in a repetition of the 
former decree or in some variation of it. 1 hough, 
in one respect, the result is the same vsihelher the 
rule be discharged or on the re-heanng the 
original decree be repeated, in law there is a 
material diderence, for m the latter case, the 
whole matter having been re-opened, there is a 
fiesh decree; in the tormer case, the parties are 
relegated to and still rest on the old decree. 
Consequently the order appropriate to a dischage 
of the rule is ibe rejection of the application, ao 
order so made terminates the second stage of the 
proceedings, and there is no third stage for the 
rehearing 01 the case. When the application for 
a reyigw is granted, the decree previously made 
ia vacated, witu the consequence that an appeal 
nyeterred against that decree can no longer be 
^oseculed. But the parties can appeal 

faaj decree passed on review* <^ases reviewed 


Afbitration wn hoiU i cfercnce to com t— ’Consent 
oj some of the paittes only obtained to lejer- 

ence— Effect of. _ . j 

Though some of the parties nave not joined in 
submitting the dispute to arburaiioo, the award 
does not Decome invalid or ineifectual as between 
the peisons making the reference. The award is 
binding on them especially when it has been 
acted upon. The piovisioiis of Sch. II para 1* C» 
P. Code are not applicable to a reierence made 
outside court. Wheie the arbitrators decide a 
matter not strictly covered by the reference but 
the parties take part m tne proceedings without 
pioteSL and acquiesce m the award and act upon 
it, they are bound by the awaid and cannot 
subsequently repudiate it {Dhobleyt A, J* 0.) 
Dharnidhak V. Sakharam. 71 1* C. 860 

Sch- II, Tara, 1 — Arbitration pending 

suit— Parties to reference— Exonerated defeir 
dants — Validity of award. 

To constitute a valid reierence to aibitration it 
is enough if all the parties to suit interested in 
the subject matter agree to the reierence. From 
the mere (act that certain detendauts did not 
appear and the suit proceeded exparte so tar as 
they were concerned, it could not be assumed 
they were not interested parties. 

42 M. 632; 47 CaU 555 Kef. 

1 The High Court will not interfere in revision 
' With an award on the ground that certain exone- 
rated defendants were not parlies to the reference 
when no such objection had been taken to the 
award in the Court below. [Spencer, /.) 

BHAGAVANULU V. SEETH ARAM ASW AMI 

44 M L. J. 3o9 : 17 I. W. 424 . 
(1933) M. W N. 296 : 31 M I. T (H. G ) 298: 

73 I. C. 202 : 1923 Mad, 502 


Sch. II, para. 1 — Arbitration^Refereme 

I — Parties to — Parties interested tn subject^ 
matter to be joined. 

It is not necessary that all the parties to a 
suit should concur in an application for 
an order of reference in order to make 
the submission valid. It is only neces- 
sary that all the parties who are interested in the 
subject-matter of the reference should have joined 
in the submission, [Miller, C. i. and K'ulwani 
Sanay. /.) Kaghunath Sukue v. Ramrup Kaut. 

2 Pat. 777 : (1923) Pat. 225 : 1924 P. ?3. 

Sell, ij^ Para I— Reference— All persons 

interested in suit to be parties. 

Where all the persons interested in the sub- 
ject-matter of the suit do not join in the applica- 
tion for reierence to arbitration the Court has no 
jurisdiction to make the reference. 21 C. W. N. 
387 relied on. [Walmsley and Snhrawardy, JJ.) 
Hara Prasanna Bandopadhva V. Arab Ali 

71 1 C. 326. 

Sch. n, Para. I— Who all must -- 

Parties inter esttd. 

A person who absents himself from a suit may 
be as much interested in the result of a suit as 
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C. P. CODE (1908), Sch, II, Para. 1. 

one who is present So also a party may be 
interested even afier he admits liability, li n is a 
reierence in the absence ot such persons is noi 
valid. [Dalai, J.C.) BRiJf Raj Kuhr v. Ram 
Nath. 9 0. & A. L. E. 773. 

— -Sch. II, Para 1, (1) and (2)— — Agree- 
ment to abide by the statement oj one* 

Fiom the way in whicn an agieement was en- 
tered m the robkar ot the Court and the applica- 
tion ot the detendant, it appeared that the parties 
had agreed to abide by the statement of one H 
and not that they had agreed to reier the matter 
in dispute for decision by H. Where no application 
in wriiiQg showing the agieemeat to lefer the 
matter in dispute was ever hied in Court nor did 
the defendant ever apply to the Court to refer 
the matter to H Held the provisions of S, 1 Sub- 
clauses (i) and (2) of Schedule 11, C. P. C. were 
therefore not complied With, and ac<-ordingly the 
Court was not deprived of its jurisdiction to hear 
the appeal. [Sulaiman, /.) Mt. Masita Bibi v. 
Khuda Baksh. 1923 A. 6j- 

Sch. II, Para ^ ---Refer en^^e to arbitra- 
tion — Tiniefor submission oJ award— Extension 
by arbitrators themselves — Propriety of — Miscon- 
duct of arbitrator^ 

- Matters in dispute between the parties in a 
pending suit were by their cousen , leierred by 
Court to two arbitrators and the order of reie- 
rence provided that the arbitrators- should make 
their award within 6 months from the date on 
which an office copy of the said order should be 
served on them or within such further time as 
they might allow themselves by endorsement on 
the said office copy. The arbitrators enlarged the 
time for making their award under the order 
from time to tune and after a large number of 
sittings extending ovei a period of 2 years they 
adjourned the hearing die. On an applica- 
tion by the pfauitiff to the Court for superseding 
the reference and lor proceeding with tne trial ol 
the suit held that the order of the Comt giving 
unlimited authority to the arbitrators to extend the 
time was bad and of no effect and that under the 
mandatory provisions of Sch. II Cl, 3. C. P. Code 
it was tne Court tnat had to fix the time and en- 
large It. Consequently it was open to the plaintiff 
to apply 10 the Court to supersede the reference 
and proceed with the trial of suit. 30 A. 169; 36 
A. 354 followed, 19 C, W, N. 165 dissented. The 
appropriate time for entertaining charges of mis 
conduct against an arbitrator is when the award 
has-been filed. [Rankin, J,) Rqbindra Deb | 
Manna v, Jogendra Deb Manna. 

27 C. W, N. 420 ■ 1923 Gal. 410. 

— 8eh. It, Para, B— Filing of award— Date 
fixed for^M on- appearance of parties— Effect of 
—Dismissal of suit. 

Where a judge dismissed a suit for failure^ of 

the parties to attend on the date fixed for filing 
of the award even though the award was not 
filed on that date, the order of dismissal is im- 
proper and Would be set aside. 

Since the filing of an award is an act of the 
aibitrator, the parties need not be present in 
court. A court has no power to supersede an 
^arbitration m anticipation that the award will not 


C. P. CODE (1008), Sch. II. Para. 15. 

be filed before the due date. (Das, /.) Maharaj 
Bhagat V, Harihak B hag at, 1923 P. 118. 

Sch. II, Paras. 14, 20 and 21 — Award — 

Partly in excess of reference — Filing of a portion 
of the award 

Where a portion of the award is in excess of 
the reference, it is open to the Court to pass a 
decree and enforce the award so iar as it relates 
10 the dispute between the parlies. [Brown, A, 
J. C.) Maung Tin v. Maung Poya, 

1 Bur, L. J, 268 . 72 I. C. 193 ; 

1923 Kang. 130. 

Sch. II, para 14 (a) — Mixing of matters. 

The arbitrators, who were three in number 
were to report their decision qua the Tohana 
house in quesuon to the Court, and the parties 
were to be bound by the award qua the other 
property. The award filed was remit ted as it was 
considered that the arbitrators should omit that 
part whicb related to the Kabai property. Held 
when an award deals with a matter extraneous to 
the reference! which matter can be separated 
therefrom the Court may modiiy the award or 
may remit it to the arbitrators for correction. 
[Broadway,] ) Mans a Ram v Karla Ram. 

1923 Lah. 411 

——Sch, IX, para 15 — Arbitiator — Misconduct 
—Private enquiries — Legality of. 

It is in no case open to an arbitrator to make 
private enquiries. It may be that in some cases the 
parties contemplate that the anbitrator should do 
so. Even if ihe parties, did not contemplate it 
where the Court below has found as a fact that 
the decision of the arbitrator was based exclusi- 
vely on the evidence which he recorded in the 
presence of both parties there is no ground for 
interference. [Daniels, A, J, C.) Sheo Paltan 
V Sukhdeo Singh. 26 0. C. 107 : 

74 I. C. 401 : 1923 Oudh 238, 

Sch II, Para Ih—Arbitraiton — Award- 

Misconduct of arbitrators --Duty to hear parties. 
The ordinary luie is that the enquiry before 
the arbitrator is assimilated as near as may be to 
proceedings on a trial in the courts. It irregu- 
larities iu procedure can be proved which would 
amount to no proper hearing of the matters in 
dispute there would be mibconduct sufficient to 
vitiate the award without any imputation on the 
honesty or impartiality of the arbitrator. There- 
fore if the parties are not given notice of any 
meeting, in the ordinary case that would cleat ly 
amount to misconduct on the pait of the aibi- 
trators. {Fawcett, J,) Tyebbhai Essubhai v, 
Abpujl Husein, 25 Bom B, K. 392, 

—Sch, II, Para. Id— Arbitration— Irregu-^ 

lar tty— Waiver, 

Where a party to an arbitration proceeding 
has condoned an irregularity on the part of the 
arbitrators by taking part m the subsequent pro- 
ceedings before them he must be deemed to have 
waived all objections on that account and iie 
cannot obj'ect to the award on the ground ot such 
irregularity, {Heald and May Oungr ]]•) 
U Gunuwa V, Pyinnyadipa. 1 15 : 

2 Bur. B. J. 30 : 74 1. C. 0 1 Eaa^. 13^ 
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C. P. CODE (19081, Sch. II, Para. 15. 

^Scii II Para 15— Arbitration— Heierence 

— Dispute as regards mauagement — Scheme — 
Arbitrators appointing themselves as managers— 
Propriety of — ilisconduct — Delegation ot func- 
tions (1922) Dig. Col 3-18. Pandit 

Sankata Prasad v. Jaganmath, 26 0 C. 1 : 

69 I. C. 714. 

— — “Sell. II, Para. 16 and IQ--Sn%i foi partition 
— One of the defendants not a party to arbtUa- 
tion — Objections to award by plaintiff— Deu ee 
on award — Appeal, 

In a suit for partition all the parties e\cepting 
one of the plaintiffs and one ol the defendants 
agreed to refer the litigation to arbitration. An 
award was given and ttie plaintiff who was a 
party to the arbitration preferred objections to 
tfie award. The Court however passed a decree 
in terms of the award Held that there was no 
appeal from the decree on the awai d. 39 A. 69 
followed* {Rafiqiic and Lindsay^ JJ.) Hari 
Shankbr V. Ram Pyari. 46 A 441 . 

21 A L J. 326 : L E. 4 A. 643 : 

74 1. C. 834 : 1923 A. 602. 

Sch. II, para. IQ—- Ai bitraiion— Award — 

objection to, to be investigated— Junsdid ion— 
Revision. 

A dispute was reterred to arbitration in con- 
nection with a pending suit, an award was made, 
and a decree was passed in accordance with the 
award under para 16 of the second schedule of 
the Code of Civl Procedure. i 

Where the Court has considered the objections ; 
to the award on the merits and come to what the , 
applicant contends is a wrong decision as to j 
whether there had been an irregularity on the 
part oi the arbitrator, it is clear that the case will 
not come within the provisions of S. 115 and tliat 
no revision will he. 

It was the clear intention of the legislature that 
objections to the award on the ground of invalidity 
from any cause whatever should be decided by the 
Court which had made the order of reference and 
by no other Court [Oamels, A. J* C.) Sheo 
PALT.AN 2^. SUKHDEO SiNGH. 26 0. 0. 107 . 

74 I. C. 401 : 1923 Oudh 235 

— Sch II, para 16— Award — Oral award — 

Effect of — Bar to fresh suit 

In Uw, an oial award is good and binding on 
the parties to the reference. Where the actual 
award is an oral award the drawing up of a 
formal award is purely a ministerial act to give 
effect to the previously coinpleted judicial act* If 
the parties desire to have the award made a 
decree of the Court it may be necessary for them 
to get the award reduced to writing to be filed in 
Court ; but so tar as the effect of the award on a 
subsequent suit dealing wuh the subject matter 
of the award is concerned, the award win bar the 
suit whethei it be oral or whether it be in 
writing. {Robinson C. J, an May Oung, /.) 
Ma MYa V, Ko Po Sa* 2 Bur. L. J, 163. 

Sch. II, Paras. 18 and Award— In- 

sUMion of suit pending arbitration— Effect of 
^Pim$r of arbitrators, 

II fhe Court has reiused to stay the action or 
if the defendant has abstained from asking it to 
do s&j tlie Court has seisin of the dispute and it , 


. C P. CODE (1908)^ Sch, II, Para, 21. 

I IS by its decision and by its decision alone that 
I the rights of the parties are settled, As soon as 
j the suit IS instituted the arbitrators lose their 
[ authority. It the defendant still desires that the 
controversy should be decided by arbitration, he 
must endeavour to obtain a stay oi the suit by an 
appropriate application under para. 18. If the 
application is refused by the Court in the exercise 
of its discretion, the remedy by arbitration 
ceases to be available. It the suit is stayed, two 
possible contingencies may require considera- 
tion. It the arbitrators have not yet made an 
award they are free to bnug their proceedings to 
a termination and make an award in accordance 
with law If on the cchei hand the arbitrators 
have made an award after the institution of the 
suit, the award cannot be pleaded as an effective 
bar to the suit. The award so made should be 
brought up before the Court under para 20 ; the 
Court will refuse to enforce it under para. 21 
read with para. 14 (c) , and as the award will 
thus stand cancelled because made without 
jurisdicton the aibitrators will be left free 
thereafter to resume their proceedings on the 
basis of the original reference. If this view we’^e 
not adopted, the result would follow that a 
party to a submission who had appeared through- 
out and had taken his chance before the 
arbitrators might at the very last moment, when 
the award, possibly an adverse award, was about 
to be made and when there would be no time left 
for his opponent to obtain a stay order, institute a 
suit and thereby render infructiuous the entire 
proceedings. Where the defendant did not take 
recourse to the proper procedure namely, to apply 
for stay of the suit, cancellation of the award as 
made without jurisdiction and thereafter remission 
of the matter to the arbitrators, even if his failure 
was possibly attributable to ignorance of the law. 
Held, the agreement to refer to arbitration not 
having provided for reconstitution of the 
committee of arbitrators, if one of them should 
' die, the award must be rejected as made without 
i jurisdictioHi and the suit should be tried on the 
merits by the Court. [Mookefjee and Chotzner, JJ>) 
Sarat Chandra Sen v. Rajkumar Mookerjee. 

69 I. C. 863 ; 1928 Cal, 136 (2), 

Sch. II, p. 20— Sch. II— Para 21 — Award 

Judgment and deCree-Subsequent suit to set aside 
the award. See (1922) Dig. Col, 353. OuRV 
Charan Sirkar V. Uma Charan Sirkar 

70 I.C, 98§ 

Sch. II, Para 20 (2) — Application to file 

an award — Linniatton Act^ S. 6. 

An application to file an award does not be- 
come a suit by the provisions of para, 20 (2) Sch. 
il C. P, C. and hence the applicant cannot Claiin 
the benefit of S.6 of the Limitation Act [Pratt and 
Carr.JJ) Ma Theiru Tin v. Maung Ba Than. 

X Bang 256 : 1923 Bang. 226. 

— Sch, II, Para. 21— Private Reference— 

Arbitration— Award— Death of parties pending 
hearing— Minor representatives not impleaded— ^ 
Effect of— No prejudice, See (1922) Dig; 

354: Binayakadas Acharya CnowDiiiTRY 
Sasi Bhusan Chowdhury, 


70 I* C. 4§9, 
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COM2iNY^Aritofes of Association— ‘Agreement 
by fromoiers hefott incorporation afixed^— 
EffcoU 

Affixing a copy of an agreement between the 
promoters of a company and third parties, to 
the Articles of Association cannot in law amount 
to the formation of a contract between the com- 
pany and such third party {Chevts, 7.) 
SURENDRO & COP\ V. PUNJAB TANNERY COY. 

1928 lah. 100. 

Contract by promoters before moor — 

j>ofiaion—If binding— Ratification, 

A Company cannot ratify or adopt a contract 
entered into by a person on its behalf before 
incorporation though it may enter into a new con- 
tract embodying the terms of the old one or 
adopting the old one. [Chems, J.) Surendra & 
Co. V. Punjab Tannery Co 1923 lah. 100. 

■ Liquidation— Secured creditor— Rights 

— Right to interest— Winding up order. See 
(1922) Dig. Col. 366. Ram Chand v. Bank of 
Upper India. 74 1 , c. 187^ 

Shares — Ttansfer of — Formalities 

moessity for— Inchoate tranter — Rights of 
transferee— C. P. Code, 0, 21, Rr, 46, 76, 79 and ; 
80 — Discretion of directors in recognising irons- ' 

A deed of transfer of shares in a company not 
complying with the formalities prescribed by the ' 
Indian Companies Act and the Articles of Associa- i 
tion of the Company, is invalid as against a ' 
person, who has purchased the shares in a sale in ! 
execution held under the provisions of the C. P. ! 
Code. When the law prescribes a mode of 
transfer for shares in a limited company* 
compliance with that mode is necessary before 
property can pass fso as to confer title on the 
transferee as against third persons A tiansfer 
of shares in a company otherwise than as is 
provided by the Indian Companies Act and the 
Articles of Association, may > confer a right in 
equity on the transferee to compel the vendor to 
execute a proper conveyance and the transaction 
evidenced by transfer can be regarded as an 
agreement to convey capable of being perefected 
into an absolute conveyance by compliance | 
with the prescribed formalities. Until then, the 1 
transfer is inchoate and the transferee cannot | 
claim priority over a court auction purchaser of j 
the shares. (1902) 2 K. B. 427 and 40 Mad. 1134 ; 
foil, 31 Bom. 76 not foil. ; 

Obiter :—It is open to the Diiectors of a Cora- | 
pany in the bona fide discretton vested iu them 
under the Indian Companies Act and the Articles j 
of Association to refuse to recognise the purchaser ; 
of the shares of the company in a court auction, 
as a shareholder in the company. [Kiimara- \ 
svkamt Smtri and Demdoss, 77.) Tadepalli ■ 
Nagabhushanam V. $Ri Ram Ramachandra 
Rao. 70 1. C. 669 : X923 Had. 241. | 

^ ^ Shareholders— Rights of— Courts when | 

cmn interfere — Adjournment — Chairman's 
rights. 

Irregularity in the proceedings of a limited 
Company are not a matter for the Court but for a 
majority of thcvsbareholdera to deal with, The 
Courts will interfere only if the rights of the ' 


■ share holders are infringed or if a case of fraud 
; or nlira inres is made out 
I Where the Articles of Association empower the 
t Chairman to adjourn meetings with its consent, 
I he is not bound to doit e\en if the meeting 
’ desires an adjournment. 

^ A shareholder is not entitled to operate as much 
I as he pleases, but for a reasonable time. (Pratt, 

I 7.) Parshlram Datt\ram v, Tata Industrial 
' Bank Ltd. 47 Bom. 915 : 

j 25 Bom. L. E. 1083. 

I Ultra vires acts — Ratification Im* 

possibdity. See Limitation — Trust 
I 32 H. L. T. 196 (P. C.) 

I Winding up — Fraud — Waiver. See 

i (1921) Dig. Col. 367. Oriental Navigation 
[Co If. Banaram Agarwalla, 69 I. C. 241. 

I 

I Witfdiug np — Petition by creditor — 

I Opposition othei creditors — Agreement to sell 
j property— Loss to share-holders. 

‘ A petition to wind up a Company by a creditor 
: was opposed by the majority of creditors on the 
j ground that an agreement had been entered into 
I to sell the property, and if winding up was enter- 
ed, it would cause loss to the creditors and share- 
holders. Held it was a fit case to adjourn the 
petition to see if the agreement would be carried 
through. [Beasley, J.) Irrawaddy Flotilla 
Co, Ltd. v Mergui Tin Dredging Co. 

2 Bur. L 7 296. 

COMPANIES’ ACT, (VI of 1882) S. 2b— Transfer of 
shares— Registration— Necessity for. 

Every share-holder in a company has an 
1 absolute right to transfer his share to another 
’ and the transtei is complete on the day the deed 
I is signed by both parties. The provision in the 
I Articles of Association that no transfer would be 
valid and recognised unless registered in the 
books aud that the compaay cound lefuse to 
register a transferee without assigning reasons 
IS one for the piotection of the company and does 
not prevent the passing of title (Broadway and 
Abdul t^adir, 77). FiRM OF Sawan Mal Gopi 
Chand v. Shiv Charan Dal. 71 1, C. 814. 

S. IQ2— Appeal — Time for— Delay when 

e.vcused — Sufficient cause 

The carelessness or ignorance of a Pleader is 
not a sufficient reason to extend the time fixed by 
S. 169 of the Companies Act. Appeals under the 
Indian Companies Act, 1882, ought to be filed 
with such promptitude as to render service of 
notice upon the respondent possible within three 
weeks prescribed by S. 1G9 of the Act, and the 
Appellate Court will not extend the time for ap- 
pealing unless the delay is caused either by th« 
conduct of the respondent or by mistake of the 
officials of the Appellate Court. (Broadway, J.) 
Narindra Nath Sahu v. Kishen Lal. 

78 I* C. 211 (2). 

(VII of 1913)~Si 10, 12 and l^Memo- 

randum of association of a company— Alteration 
— Revocation of appointment of managing agent 
— Confirmation by Court. 

The only power that the court has to confirm 
resolutions of a company, in regard to an altera- 
tion of the memorandum of association is in 
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COMPANIES ACT {VII OP 1913). S. 10. 

respect of matters covered by S 12. The memo- 
randum of association of a comranv formed for 
the purpose of carrying a banking business 
bad a clause apnnintiu^ a particular person as 
agent. P^mcipal and secretary to the bank and he 
was powers to enter into 'inv agieement 
contract or transaction with uti^er banks or 
traders* Subsequently bv a srecial reesolution. 
the company purported to alter the clause by 
removing the agent and applied ior confirmation 
of the special resolution under S 12 of the 
Companies Act H/’ld that the court should not 
confirm the resolution. Firstly, the clause was 
not one relating to the obiect*? of the Company 
alterable under S 12 fll fa) of the Companies Act 
as One relating to a detail of management, but 
was a condition under 10 of the Act. ‘Secondly 
even if the clause related to the object of the 
Company, the Court had a discretioir in confirm- 
ing it and the court did not think it beneficial to 
the interests of the shareholders to confirm the 
resolution {Soliwahe^ C. nnd J) 

Vbnicatarama Atyar V , The Coimbatore Mer- 
cantile Bank Ltd 18 t, W 304 * 

(1923) M. W N, 568 : 74 I. C, 968 

— S. *t2"^Promis$ory note — ^t^ned bv 
Sectetary^ Treasurer and agent — Liability of 
com pany* 

A Company purchased certain machinery ‘and 
in lieu thereof one of its secretaries and treasu- 
rers executed a pronote signing it in his own 
name. The nronote was on a sheet of paper 
printed with the name of the company and hear- 
ing a Stamp impression of the company H^ld 
the pTonote was signed on behalf of the company 
and it was therefore liable on the note {Macleod, 
C. J. and Coyaiff, /.) Poona Chitr^shala 
Ste'm Press v. Gajanan Industrial amd Trad- 
ing Co. 1923 Bom. 29* 

‘Ss 76 and XZl'^Omt^sion of Directors to 

hold general meeHng— Effect of--Holding of 
extraordinary meeting — Offence 

On 27 — 2 — 1920 the Standard Aluminium and 
Brass Works Company Ltd , was registered in 
Bombay, On 30-3-1921 the statutory meeting of 
the Company as required by S. 77 of the 
Companies Act was held. A general meet ng 
was also held on that dav. Subsequent to this 
there was no general meeting held nor was any 
balance sheet, audited bv the auditors of the 
Company, prepared and read before the Compain 
in a geaeral meeting. On the requisih'on of 
certain shareholders an extraordinary meeting 
was held^on 29—6 — 1922, On a complaint bemg 
preferred a<»ainst the directors of the Company 
for not complying with the requirements of S. 76 
of the Companies Act, held that the directors were 
guiftv of an offence under the section and that the 
holding of an extraordinary meeting on the re- 
quisition of the shareholder was not a sufficient 
compliance wi*h S, 76 iMnclead, C. J, and 
CmmjpJ .) Emperor t; Nasurbhai Abdullarhat 
25 Bom L. B. 22% i 72 L C, 849 : 

1923 Bom. 194 {21 

^^ " -" - ’■-* " "8. 162 — Compulsory winding up 
solution for voluntary winding up— 1922 


COMPANIES ACT {VII OP 1913), S, 195. 

Dig. Col. 358 Oriental Navigation Co. 
V. Bhanaram Agar wall a. 

69 I. C 241 

S. 169 — Limitation — Apphcaiion to set 

aside exparfe order, 

S. 169 of the Compames Act is no bar to an 
anplication to set aside an exparte order. 16 A. 
53 followed- {Pigeot and Walsh, JJ] Shah 
Muhammad Ehsanullah v. The Peoples 
Industrial Bank Ltd , All aha bd. 

72 I C 106 : 9 0. & A. I. B. 477 : 1923 A. 429. 

S 186— List of contribufories—PinaUiy. 

Where on liquidation of a comoanv, a share- 
holder is settled on the list of cotitributories, be 
cannot, in proceedings uuder S. 1 86. plead that 
he was improperly so settled. [Broadway^ J) 
Gobind Singh Union Bank of India. 

71 I. C. 724 : 1923 lah 85. 
[See On Appeal. 4 Lah 239]. 

S. 186 — Summary procedure —Scope of. 

In order to make a contributory liable, under 
S 186 for payment ot debts other then call*:, the 
said debts must be due by the said contributory 
in bis own personal capacity and not as a member 
of a firm, which is not a contributory. {Bvoad~ 
way, L) Gobind'.Singh v. Union Bank of India 
Ltd 71 I. C 724 ; 1928 Lah 85. 

[See On Appeal, 4 Lah. 239]. 

-S 18B— Summary process— Recovering 

money from firm of which conirthutory a part- 
ner — Contract Act, S 43—Apphcahiliiy. 

The summary procedure under S. 386 Com- 
panies Act can be resorted to rea5-yepvjnqn_ev from 
firm, by selecting from among the partners Neuiq. 
who is a contributory and calling upon him to 
liquidate the whole debt. The principle of S 43 
Contract Act will apply to such a case. (Shadi Lai, 
C. J and Le Rossignol, J ) Liquidator. Union 
Bank of India v. Gobind Singh. 4. Lah. 239. 

— S. 186 {D— Time-Barred debt — Enforce- 

ment against contributory, 

S. 186 of the companies Act does not override 
the provi«sions rf the Limitation Act and does 
not enable the c'^ui-t to enforce by a summary 
order ^he payment of a debt which it could not 
have enforced in an action at law. The section 
does not create new liabilities or confer new 
rights It merely provides a sumrnarv ^ procedure 
for enforcing existing legal liabilities. The 
words '* at anv time** can only mean at any time 
in the course of liquidation proceedings com- 
♦nencincf from the date of the winding up order. 
The Section creates a new machinery for bring- 
ing in debts due by a contributory to the company 
and nothing more iShadt Lai C f and Ffrode, J.) 
Sri Narain v. liquidator Union Bank of 
India. 4 Lah. 109: 

74 I. C. 600 • 1924 Lah. 53. 

S. 105 — Examination — Right of petition- 

tng creditor to attend. 

The examination under S. 195 Companies Act 
is a private Oi'iC and petitioning creditor Fhool^ 
not be allowed to attend the same, parti6uf4i^ 
When the creditor who seeks to attend is dngi^ea 
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COMPANIES ACT, S. 234. 

in litigation with the company in liquidation. 
{Beasley, J ) Moolla Dawood Cotton Manu- 
facturing Company. Ltd. In re, 

1 Bang, 884 : 1924 Bang 24 

ZZ4i--Comprotmse— Validity 

If a bank has gone mto voluntary liquidation 
S. 234 provides that a liquidator could compro- 
mise all calls, liabilities to calls, debts, liabilities 
etc. with ihe sanction of an extraordinary resolu 
txon of the Company but if no such extraordmaiy 
resolution was passed sanctioning the compro 
mise by the liquidator and it the compromise was 
actually entered into, the Bank should be held 
bound thereby so far as the debtor is concerned 
any loss occurring thereupon being recoverable 
from the liquidator, who had ignored or exceeded 
his powers. {Broadway, J,) Gobind Singh v 
Union Bank of India Ltd, 71 I. C 724 

1923 Lah 85. 

[See infra ON Appeal. 4 Lah. 239]* 

S. 234 — Compromise between liquidator 

and Contributory — When binding 

A Compromise between a hquidatoi of a Com- 
pany and a Contributor though it might, if found, 
be binding on the former person, will not be 
binding on the Company until sanctioned by an 
extraordinary resolution as provided in S. 234 
Companies Act {Shadt Lai and Le Rossignal JJ ) 
Liquidator, Union Bank of India v Gobind 
Singh. 4 Lah. 239, 

S. --Misfeasance — Claim for com 

pensaiion— Limitation— Commencement -Limita- 

Hon Act. Art, 36—‘ApplicabiUty. 

A claim for compensation fop misfeasance under 
S. 235 of the Companies Act is governed by Ait, 
36 of the Limitation Act, the provisions of which ' 
are made applicable by S, 235 (3). 

S. 235 does not create any new right or liability 
and time begins to run from the date of the mis- 
feasance for which compensation is sought, 
{Marhneau. J.) Hukam Chand v Bank of 
Multan, ^ 

. s. 2Zb Scope of. 

Applications undei S. 235 of the Companies 
Act are in the same position as suits, for the 
purposes of the law of limitation, S 225 is not 
intended to revive any rights that have already 
become barred by time and it is only reasonable 
that the powers of a liquidator under S. 235 
should extend to those actions only regarding 
which it can be shown that there is a subsisting 
right or liability, S. 235 gives no new rights, but 
simply provides a summary mode of enforc ng 
rights, which must otherwise have been enforced 
by suit. 19 Mad, 149 Dist. {Shadi Lai, C J. 
and Abdul Qadir, J ) The Bank of Multan, 
Ltd. in Liquidation d. Hukam Chand. 

71 1. C 899 ; 1923 Lah. 58 (2). 
[On Appeal from. 69 1. C, 255], 

S. 284 — Procedure— Winding up com- 
menced before new Act came into force — Appeal 
— Notice^ 

When proceedings in winding uo were com 
menced Act VII of 1913 came into force^ S. 284 

y. D— 26 


COMPEOMISS DECEEE. 

lays down that for all purposes connected with 
the winding up, the old Act should be legarded 
as in force. An appeal against the order ot the 
District Judge must be filed and notice served in 
[such a case within 3 weeks of the order as laid 
down in S 169 of the old Act. {Chevis, J,) Hem 
Raj V. Punjab Tannery^ Company. 

1923 lah. 98. 

OOMPEOMISE DECEEE — Construction — Decree 
for deltveiy of lands with rents and pro- 
fits — Collecitod of rent before such delivery — 
Liability to accounts 

Where under a compromise decree the res- 
pondent undertook to deliver possession of cer- 
tain lands as they then existed together with the 
rents and profiits which had accrued till then, the 
respondent must be held to hold the property 
thereafter in a fiduciary capacity and for the 
purpose of handing over the property to the 
appellant Where therefore the respondent cut 
down certain trees on the land and appropriated 
them to his own use then he was acting in breach 
of the obligation he was under by reason of the 
decree and was in fact committing a breach of 
trust. Further the respondent was liable to 
account to the appellant for all the rents that he 
had collected from the tenant since the date of 
the decree. {Miller, C. J, and Jwala Prasad ^ J,) 
Mahadeo Prasad Sahu v, Gajadhar Prasad 
Sahu. 1 Pat. L. E, 145 : 73 I. C. 359. 

CoustrucHon, 

The parties who were partners in a flourishing 
business fell out and their differences were settled 
by a compromise decree. 

The danse which determined the respective 
liabilities of the parties to contribute towards the 
sum to be paid by party No. I, appellants, on 
account of taxes ran as* follows — 

As to the amount of Income Tax, Excess 
Profits Tax and super-tax for 1919-20 to be paid 
by Bakhsh Eiabi and Co. and Karam Elabi 
Muhammad Shafl, after the tax has been deposited 
in Government Treasury, the Lability will be 
shared by party No. 1 and party No 2 amorig 
themselves in proportion to their shares for 3/4th 
of a year or 9 months.'* Party No. 1 paid in 
November 1920 a sum of Rs. 1.22,500 as Excess 
Profits Tax for the year 1918-19; and claimed 
that party No. 2 respondent should pay their 
share of this amount for 9 months. 

Held the liability Of the respondents was cir- 
cumscribed by the terms (>f agreement and thaty 
paragraph as it stands does not make them liable 
for payment of any portion of the Excess Profits 
Tax for 1918-19 The onus was on the appellants 
to prove that respondents were liable. (Shadi 
Lai, C.J and Abdul Qadir, /.) Haji Mahommed 
Taqi V Haji Abdul Rahman. 1923 Lah. 151 

-bxiension of time to pay money — Power 

of Court, 

Where a compromise decree provides for pay- 
ment of money on a prescribed date and on 
default forfeiture is to result, courts should con- 
sider in each case whether time was of the 
essence of the transaction and if relief against 
forfeiture should be given or not. If time is not 
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COMPEOMISE. 

of the essence courts have power on equitable 
grounds to e>tend the tune, {Miilltck and BucknUl, 
JJ.) Mt. Nan'd RaniiKuer V Durga Das Narain 

2 Pat 906. 

Effect, 

When parties are competent to put an end 
to litigation and do put an end to litigation in 
one by which other litigations are als > put an end 
to, no Court with judicial notice of the com- 
promise can proceed with the heanng in other 
suits. Where the filing of further and special 
vakalatnamas appeals to have been intended in 
the minutes of compromise, but the parties knew 
what the terms were on winch the suit w^as to be 
compromised and had assented to those terms and 
did not consider tiiat it was necessary to file any 
fuither and special vakalatnamas, and treated the 
compromise as binding upon them and acted 
upon it. Held, that the compromise bound the 
parties, (Str John Edge ) SouriNdRA Nath 
Mitrav. Heramba Nath. 

45 M. I J. 453 : (1923) M W, N. 734 : 

33 M. Ir. T. (H.C ) 294 : 

L. E. 4 P. C 138 : (1923) P.C. 98. 

Effect ot — Disputed title— Mistake of 

law. See (1922) Dig. Col 359, Nageshak 
Sahai V. Kuar Mata Prasad, 69 I. C. 730. 

Piling of amended deed — Notice to 

defendants 

Where a petition of compromise is filed by 
some defendants who had compromised, the court 
is not competent to partition properties not 
included in the petition of compromise without 
notice to the defendants who had compromised. 
(Das and Kulwant itahay, JJ ) Shahdeo ShukUL 
V, jAGESHAR PRASAD SHUKUL. 1923 P. 293. 

Legality of — Pubix trust — Succession 

to office. See ^921) Dig. Col. 343 See (1922) 
Dig, Col, 360. Venkatachalam Chettiar v 
Ramanathan Chettiar. 70 1. G. 410 

—Mortgage Suit — Waiver of finaC 

decree — Execution, See C. P, Code, O. 31, Rr. 
4 AND 5 27 C. W. jr 621. 

Variation of terms — Time if of the 

essence of ike contract— Equitable relief. 

Under the terms of a compromise decree each 
of the parties thereto were to do certain specific 
acts Within two months from the date of the 
decree. For one year after the decree nothing 
was done and afterwards the defendant applied 
for the execution of the decree. Held that under 
the terms of the compromise decree time was 
of the essence of the contract between the 
parties and that the defendant who had defaulted 
to perform his part of the contract could not 
execute the decree. Even if time was not of the 
essence of the contract the defendant who was 
guilty of an explained delay of more than a year 
could not claim specific performance of the terms 
of the compromise. (Marten and Fawcett, JJ ) 
Shankar Sai^haram v, Rantanji Premji 
47 Bom, 607 25 Bom. I. E 328 : 1923 Bom. 441. 

GOKTEMIPX — Contempt of * Court — Newspaper 
criticism — Immediate apology— Effect of. 


CAKTONMEET ACS, S. 6. 

It is not always a defence to a rule for contempt 
of Court that a newspaper guilty of contempt 
immeaiately afterwards published an apology to 
the court [Macleod C, J. and Crump, J,) 
Marmaduke Pickthall In re, 25 Bom. I. E 107: 

72 I. C. 73 ; 24 Cr, L J. 289 1923 JBom. 242. 

Contempt of Court — Bombay High Court 

— Cfitictsm in newspaper. 

Where the articles as a whole would leave on 
the mind of an ordinary reader the clear inapies- 
sion that injustice had been deh'berately done on 
political grounds to some of the accused who were 
apparently, innocent, in other words, it attri- 
butes judic al dishonesty to the Judges, Held, 
such an article constitutes a contempt of Court. 
The court has to consider the natural and probable 
effect of the article and not only the intention of 
the editor. Any unfair criticism of Courts or 
Judges constitutes such an interference with the 
administration of just'ce as should be punished. 
The tendency of such criticism is to undermine 
the dignity of the Court and in the end to em- 
barrass the administration of justice. 

The High Court will not act so much to protect 
the dignity of its Judges, as in the interest of the 
administration ot justice. (1899) A. C. 549 : (1900) 
2 Q. B. 33 : 38 Bom. 240 Foil [Shah, A. C. J. and 
Crump, J,) Emperor v, Marmaduke Pickthall. 

25 Bom, L. E. 15 1923 Bom. 8 

Disobedience of order of Court — Com- 

munication — Absence of formal of der — Effect. 

The High Court stayed proceedings in a crimi- 
nal trial. A telegram was sent by the vakil and 
this was supported by an affidavit, but still the 
Magistrate proceeded with the trial. Held, even 
m the absence of a*formal communication of the 
stay order, the magistrate was bound to obey the 
order of the High Court He would be guilty of 
contempt if he wilfully disobeyed the same. 

Where irom the conduct of the Magistrate, two 
inferences are possible, the Court in such cases 
accepts that which is in favour of the view that 
no contempt of Court was meant or intended. 
[Venkatasubba Rao, J.) PoNNUSWAMI Aiyar v. 
Ganapathy Aiyar. 45 M. L, J. 742 : 

I 33 M, B. T. (H. C,) 130 : (1923) M W. N 919 : 

18 B. W, 809 

Contempt of Court — - High Court — 

CommittaUor contempt— Jurisdiction, See (1922) 
Dig Col. 361. Satyabodha Ramchandra 
Adabaddi. In re, 47 Bom. 76 

CAETONMENT (HOUSE ACCOMODATION) ACT 
SS. 6 AND 11 — Lands in contonment — Cow* 
diiions as to alienation-- Validity. 

Contonment land was granted by Government 
to plff, on condition that the grantee should not 
alienate without the permission of military authori- 
ties. Plfif. wanted to sell the land to defendant and 
on applying for sanction the military authorities 
proposed to give it on condition the defendant 
would let out the bungalow to a military officer 
when required and nor claim to live in it as 
owner. Held the condition was perfectly jus|^ 
able and defendant was bound to complete tie 
sale. [Mulla J) Ardeshie Framji v. Tricamdass 
Gorphandas, 25 Bom. B. R. 93$. 
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CONTEACT 

COITXRACT. — Agreement to give passage to Eng- 
land on completion of service* — If money claim' 
able* 

A contract of service contained a clause that 
on the termination of the service, the servant 
would be provided passage back to England— 
Held, he was entitled to the passage money, 
whether he actually took a passage or not. (Carr. 
J,) Oppenheimer & CO V, Long. 

3 Bur. L, J. 291. 

— Breach — Failure to certify satisfaction 

of decree — Damages. 

Where alter a decree debt was paid out of 
court, the decree holder without entering satis- 
faction as agreed upon, puts in an application for 
execution, there is a breach of contract and the 
judgment debtor is entitled to sue him for dama 
ges immediately. (Subbanna and Ramaswamy 
Iyengar, JJ.) Yakub Sab v. Ghulam Mahomed 
Khan Sab. l Mys. I J. 108. 

Breach of— Sale of goods — Mutual obit- 

gallons — What platnhfj has to prove. 

In a contract for the sale of indigo, under 
which plaintitf agreed to pay a certain sum of 
money and the detendant a certain quantity ot 
indigo as per simple given, if the plaintiff sues 
for damages for breach of contract, he must first 
show that on the due date, he was ready and will- 
ing to perform his part of ihe bargain, It may 
not be necessary to prove that he made an actual 
tender of the money, but it was incumbent on 
him to show he had made arrangements for the 
purchar,e money and was in a position to hand it 
over as soon as he was satisfied that the bulk of 
the goods agieed with the sample. {Rafique and 
Lindsay^ JJ.) Mahomed Ismail Khan v, 
Hasan Ali Khan. 1938 A. 220. 

C. 1. F —Bills of lading to be delivered 

on payment of price — Property when passes. 

When a seller deals with, or claims to retain, 
the bill of lading in order to secure the price, as 
when he sends forward the bill of lading with a 
bill of exchange attached, with directions ihat the 
former IS not to be delivered to the buyer till 
acceptance or payment of the bill of exchange 
the appropriation is not absalute, but until accep 
tance of the draft, or payment or tender ot the 
pricei is conditional only and until then the pro- 
perty in the goods does not pass to tne buyer. 
{Mar Uneau and Mott Sagar^ JJ,) GulaB Rai- 
SagarMalz?. Mirbhe Kam—Nagar Mal, 

4 Lah, 423 

C.I.F.S.W, — Delivery, of goods — Pay 

ment— Conditions precedent Survey of goods 
—Right to. 

The consignors of goods under a C I- F, S W 
comraci are bound to tender to the consignee the 
bill of lading and insurance policy before demand- 
ing the price and a delivery telegram sent by the 
shipping company is not equivalent to the bill of 
lading 

In the absence of the usual documents of title 
the consignee is entitled to inspect the goods and 
satisfy himself as to the same. {Malta J.) Steel 
Brothers AND Co. Ltd v. Dayal Khatav & 
Co. 47 Bom. 924 : 25 Bom. L. E, 1063, 


CONTEACT. 

Consideration — Promise to pav decree 

debt — If can be enforced afte^ decree n based. 

Where in consideration of the decree holder 
not executing his decree, the judgmstit debtor 
promised to pay the decree amount with interest 
by a certain time, the same is enforcible as a 
valid contract, even though at the turrQ of suit the 
original decree is barred. {Kewbouid and Rankin, 
JJ,) Ibrahim Moluck v, Lalit Moh^n Roy. 

50 Cal. 974. 

Consir action. 

Where the contract provided that goodg are to 
be delivered as and when same may be deliver- 
ed irom the mills, Held this should not be 
construed to mean ‘ if and when the same may 
be received from the mills.” To construe m this 
way IS to convert words, which fix the quantiues 
and limes tor deliveries by instalments into a 
condition precedent to the obligation to deliver 
at all, and vinually make a new contract. The 
words certainly regulate the manner of perform- 
ance, but they do not reduce the fixed quanuty 
sold to a mere maximum, or limit the sale to such 
goods, not exceeding ihe agreed bales as the Mills 
might del'ver to the defendants during the agreed 
penod. {Lord Sumner } Harnandrai Fatchand 
V. Pragraj. 44 M. L, j 498 : 47 Bom 344 : 

L. E 4 P. C 61 : 32 M. L. T. (P. C.) 171 : 

25 Bom L E. 537 . 27 C W, N 879 : 
(1923) M W. N, 54'J: 18 L. W. 441. 38 C. L J 248: 
721. C. 485 . 50 I. A. 9 : (1923) P. C. 54 (2) (P.C.), 

— Construction — Agreement io abide by 

oath. 

If the parties have made a binding agreement, 
It does not matter to a Court how foolish it is, 
and after all the parties probably know theic 
business better than the Court and it may not be 
so toolish in the eyes of the parties as in the eyes 
ot the Court. Consequently where the panics 
contracted to abide by the statement of the defen- 
dant on oatn, there is nothing illegal in such con 
tract and the parties are bound to abide whereby, 
{Walsh, J.) Kesho Ram p Peare Lal. 

21 A. L J 209 : 71 I.C 761: 

L, E. 4 A. 868 : 1923 A. 443 (2). 

Construction— Clause for arbitration — 

Breach of Contract, 

A contract ot sale between the vendors and 
purenasers of certain goods contained the fol- 
lowing arbitration clause : ‘‘ should any dispute 
arise at, to the interpretation of this contract or 
any matter in connection therewith or with the 
carrying out theieot the same shall be submitted 
to arbtiation. Held ou a construction of the 
contiact, that a claim for damages lor bieacn fell 
wuhm the clause requiring a submission to ar- 
bitration. {Schmabe, C, J. and Ramesam, J,) 
SUBBIAH & Co. V , TETLV AND WHITLEY 

45 3£ L. J. 89 : 32 M, L T. 880 (H. C.) : 

18 B. W. 77 : (1928) M. W. N.445 : 75 I. u. 673; 

1923 Mad. 608. 

— I, Construction — Commetcial contracts — 

Mode of delivery — Stipulation as' to. 

In construing mercantile contracts courts will 
assume that any clause inserted therein was in- 
serted by the parties to some good purpose and 
with some definite meaning as merchants are not 
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in the habit of inserting in their contracts stipula- 
tions to which they do not attach some value and 
imponance A party to the contract is entitled to 
delivery of goods in the manner stipulated and he 
cannot be cjmpeiied to take someining else in 
substitution for it however etfective a suostuute u 
might be, {i>chwabe^ C. 7, and Knshnan, J.) 
Adam Haji feeka Mahomed Ishaik v Hussain 
Akbaki. 70 I C. 736 : 1923 Mad 108. 

Construction — Condition, 

The term * conditions of sale’ m connec- 
tion with the preparation of bargain paper means 
* terms ot bale' and not conditions to which the 
bargain is subject. 

Wuether an agreement is a completed bargain 
or merely a provisional arrangement depends on 
the intention ol tne parties as deducible from the 
language used by the parties on the occasion 
when the negotiations take a concrete shape. As 
observed by the Lord Chancellor (Lord Craii- 
worth) in Rtdi^way v. Wadon 6 H. L, Cas.289 
the fact of a subsequent agreement being prepar 
ed may be evidence that tne previous negotiation 
did not amount to an agreement, but the mere 
fact that persons wish to have a loimal agreement 
drawn up does not establish the proposition 
that thev cannot be bound by a previous agree- 
ment. {Mr. Ameer Ah,) Harichand Mancharam 
V. GoviND LUXMAN GokhalE. 44 M. L. J, 608 : 

47 Bom. 335 : 28 C. W. N, 73 . 17 L. W. 572 : 
31 MJaX tP. 0 ) 175: L.B. 4 P.C. 84: 37 C.L.J. 440. 

26 Bom. L.B. 531 : 71 I. C. 763 : 60 I A. 25 : 

(1923) P. C, 47. (P C j 

Construction— -Contract for conveyance- 

Duty to make out marketable title — Execution oi 
conveyance — Delay. See (1922) Dig. Col 363 
Banku Behari Dhur V. Galstaun. 

21 A. L. J. 9 * 69 I. C. 163 ‘ 
9 0. & A, 1. B. 237. (P. C.) 

Construction — Contract for sale of 

goods — Delivery by instalments— -Total period 
fixed., 

Where a person agreed for the sale and 
delivery of 2,000 tons ot manganese ore at 
Rs. 6-B-O a ton '* within two years from date in 
about equal monthly quantities " Held that the 
words as to the time of delivery imported that the 
essential condition was that delivery of the whole 
2,000 tons was to be made withm two years, and 
words as to the monthly aeliveries were nothing 
more than a statement of the ume of delivery 
within those two years, which, if possible, would 
be most convenient to both partiea. Consequently 
there was no breach until the expiry of the 2 years 
fresenbed by the contract, [Halkfax^ A. J. C.) 
Mohan Lal v. Bisheshwardas Daga. 

70 I. C. 344 : 1923 Rag. 121 (2). 

— -Construction — Sale of goods — Contract 

to purchase from plaintiffs goods which plaintiff j 
had previously thereto purchased from another 
-^Tender by plff. of similar goods relating to 
other contracts — Repudiation See (1922) Dig 
Col. 563, S. A. Sxvarama Aiyar v. K. M. Sub 
BIAH AND Sons. 70 I. C 340. 

Forfeiture of deposit stipulated for 

—Penalty if can be relieved against See 
Contract 4ct, S, 74. 1923 Bang. 47. 


CONTBACT 

Implied term — Agf cement between two 

temples legulatmg processions — Construction. 

Pei 'Chief Justice ; — The law on the subject of 
the implication of terms in a contract has frequen- 
tly been misunderstood and misapplied. The Court 
ought not to imply terms m a contract unless there 
arises from the language of the contract itself 
and the circumstances under which it is entered 
into, such an inference that the parties must have 
intended the stipulation in question, that the 
Court is necessarily driven to the conclusion that 
it must be implied 

Held, on a construction of an agreement 
between two temples regulating the processions of 
idols on particular days that there was no impli- 
ed term that one of them would limit us proces- 
sion, to those particular days [Schwabe^ C J, and 
Wallace, J.) Govinda Chariar v Nattu Kesava 
Mudalur. 17 L W 79 : (1923) M. W. IST. 186 : 

72 I. G 243* 1923 Mad. 344. 

Matrtage — Securing a girl for marriage. 

— Money paid to be given to girl's guardian — 
Girl not secured — Money fecoverable. 

Deiendant asked for Rs. 200 —for the purpose 
of settling the plaintiff’s marriage The plaintiff 
however sent only Rs 175 —by money order. 
Defendant did not spend that sum in connection 
with the plaintiff’s marriage in accordance with 
the agreement come to and therefore plaintiff sued 
to get the money back. Plaintiff's pleader stated 
that girls were scarce and plaintiff wanted the de- 
fendant to secuie a girl for him and the money 
was given him to be paid to the guardian of the 
girl selected, should money be demanded 

Held • that plaintiff can recover. 41 M. 197 and 
33 B. 411 Foil, [Pripdeaux A.J. C.) GangadhaR 
Daji V Govind Narain 

74 I. C. 107: 1923 Nag 296. 

Mercantile custom — C. 1, F. terms— 

Payment. 

When godds have been sold upon C. I. F. terms 
the contract of the seller is performed by tender- 
ing to the buyer the documents which would 
enable the latter to obtain on the ship’s arrival the 
delivery of the goods contracted fora These docu- 
ments must ot course be tendered within a rea- 
sonable time from the date agreed upon for 
shipment of the goods which they represent. If 
the contract of sale provides that payment is to be 
drawn on the buyer, the latter is bound to accept 
the dratt upon tender of the proper documents. 
This he must do even though the goods be lost or 
destroyed at the time the draft is presented. The 
delivery he is entitled to as against payment of 
the contract price is not the goods contracted for 
but their symbol represented usually by the bill 
of lading, charter-party, invoice and p ilicy of 
insurance. IJpou payment be can upon arrival of 
the ship, demand the goods themselves and should 
these not be forthcoming, or, when forthcoming, 
not be of the nature contracted for all his rem- 
edies at law are then open to him. [Shadi Lal, 
C. / and F jorde, J,) Bubley Hurry and Co. v. 
Hertz and Co. 4 Lah 215 . 73 I C. 421 ; 

1923 Lah. * 

Sale of goods— German steamers 

carrying goods seized during war — Arrival in a 
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different ship long after-— Doctrine of “ frustia 
tion/’ S<je (1922) Dig. Col. 365, GouRi Shankar 
Agarwalla V, H. P. Moitra 70 I. C. 379, 

Stranger to— Right to enforce— Assign- 
ment of all the property of the transferor— Credit 
of transferor — Suit for reco\ery of debt from 
transieree— Maintainability, (1922) Dig, Col. 36o. 
RaMASWAMI AIYAR V. DeiVASIGAMANI PILL4.I 

69 I C. 957 (2) 

— — — Time if essence — Agteemcnl fa la 
•purchase* 

In an agreement for re-purchase, time is of the 
essence of the contract. [May Oung and Duck- 
worth, JJ ) Maung Wala V. Mg. Shwe Gun. 

1 E, 472 : 2 Bur. L. J. 188. 

— Transfer of future expectancy — Validity 

of. See, T. P. Act S. 6 1923 P. C. 189. 

CONTBACT ACT (IX of 1872), S. 2— Stranger 
to — Right to take benefit- 
There is no universal rule that a strangei to a 
coniraci can iii no circumstances claim a benefu 
thereunder 32 A, 410 ; 41 C. 737 , 46 Cal 160 
Rel It IS competent to a tenant to invoke the 
benefit of a contract between the Govt, and the 
settlement holder even though he may not be a 
party thereto. 11 C, L J. 68 ; 37 C 449 , 3 Pat 
L. J. 394 : 17 C L. J. 70 Ref. [Mookerjee, and 
Cuming, JJ,) Rani Hemanta Kumari Debi v 
The Midnapore Zemindari Co. 1923 Cal . 25. 

. ■ — 8. 2 — Consideration — Renewal of prior 

promissory note— Payee under prior promissory 
note not entitled to sue — Effect of 
Defendant executed a promissory note in 
favour of S. K. and after her death the defendant 
executed another pronote in renewal of the i 
previous one in favour of a person who was not 
entitled to sue on the basis of the previous pro- 
note but at the request of a person who was so i 
entitled. Held that under the circumstances it : 
must be held that there was consideration for the 
subsequent pronote and that the defendant was 
liable thereunder. [Darnels, A, J* C.) Syed 
Mahamed Jafar V Ram Charan 10 0. L. J. 43 . 

9 0. & A I. B. 155 : 74 1 C. 316 : 

1923 Oudh 176, 

S. 2— Offer and acceptance — Auction— 

Bids — Nature of — withdrawal of bid before 
property is knocked down — Effect of. See 
(1922) Dig, Col. 366. Joravarmull Champalal. 
V* JEY Gopalbas Ghanshamdas, 70 I. C. 977, 

2Sale oj lands by Government-- 

A^ucHon—Btds — Acceptance by lahstldar Con- 
firmation by Collector — Absence of — Effect of ^ 

The Tahsildar of Madura acting on behaU of 
Government held an auction of certain lands in 
luly 1915* The 1st defendant purchased the pro 
perty at the auction and deposited 15 per cent of 
the purchase money on the day of sale. There 
was a stipulation in the conditions of sale that the 
sale was to be subject to confirmation by the 
Collector. In spite of several applications by the 
1st defendant the sale was not confirmed and the 
Government cancelled the sale in 1917. Held, 
that the effect of the 1st defendant’s bid at the 
auction was a mere^^offer by bim which was to be 
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accepted by confirmation of the Collector and that 
m the absence of such confirmation, there was not 
a completed contract of sale in favour of the 1st 
detendant. [Phillips and Devadoss, JJ.) Muthu 
P iLLAi V. Secy of State for India. 

45 Iff. I J,:67: 

17 L. W, 531 . (1923) M. W. K. 317 ' 
31 M. L T • (H. 0 ) 309 • 72 I. C..436 : 

1923 Mad.^582. 

S. 2(d) Consideration- Promissory note — 

Forbearance to sue as prior pro note to a near 
relation— If valid. See Promissory Note. 

26 0. C. 204. 

Ss. 3, and 7 — Acceptance, place of. 

When the proposal and acceptance are made 
by means of letters the contract must be deemed 
to have been made at the place where the letter 
of acceptance is posted Whe^e the customers 
could have no contiol over the goods until they 
had paid the price at Amritsar and had thus 
obtained the railway receipt, and endorsement 
in their tavour^and though the railway would be 
deemed to take delivery at Calcutta on behalf 
of the customers of goods despatched from there 
and consigned to the customers, it is not easy to 
see how tne^railway could take delivery on behalf 
of the customers of goods which were not con- 
signed to the latter and not in any way under 
their control. But where it must have been 
understood between the parties that the goods 
should be delivered and paid for at Amntsar, the 
cause of action arose at Amntsar. (Moh Sagar, J.) 
Firm of Hira Nand Murlidhar v. Firm of 
GURMUKH Rau 73 I. C. 205 . 1923 Tah 427. 

S. 4 — Proposal — Completed contract — 

Difference between — Letter of request for a loan. 

Where a person writes a letter requesting a 
loan from another* and promising repayment with 
interest the letter is not a contract but a mere 
proposal. Consequently it caunot.be sued on as a 
promissory note. [Pipon, J. C.) Sayad Sikandar 
Shah v. Bhai Kamchand. 711 C. 988. 

S. 10 — Minor-Suit on pronote 

A minor m whose favour a promissory note has 
been executed can enforce the same by hling a 
suit on it (Po Han, J.) Sharfath Ah v Noor 
Mahomed. 2 Bur. L. J 227. 

S. 11 — Minor-’Conttact-’Mis-representa- 

tion as to age — Avoidance of contract— Duty to 
refund benefit. 

Where a minor enters into a contract on an 
erroneous representation as to his age, the con- 
tract is none the less void and he is not under auy 
obligation legal equitable to pay any money 
before avoiding the contract. If he seeks to re- 
cover property transferred by him as a minor, be 
cannot be compelled to refund to the transferee 
any money which has been paid to the minor as 
consideration for the transfer, 1 L. L. J. 122, 30 C 
539 followed. 3^ P. R (1919) referred to. [Broad- 
way, J,) Bishen Singh v. Bishn^. 

69 I. C. 543. 

Ss, 11 and 65 — Minor — Execution of bond 

—Consideration paid— No misrepresentation 
Suit for cancellation of bond— Duty to resrorO 
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beneiit. See (1922) Dig. Col. 367 Muhammad 
Anwar Khan v. Jhanda Singh 

69 I. C. 888. 

S 11 — Sate — Setiuig aside^ 

Decree for repayment of money^ 

Though it IS open to a Court to set aside a 
sale deed executed by a minor subject to his 
refunding the money which he has obtained as 
consideration, the court will not exercise this 
power in favour of a vendee who has been 
unscrupulous in his dealings with the minor, 
(Mears, C- J. and PiggoUt J.) Mahomed Said v. 
BishambaR Nath. 45 A. 644 : 

21 A L J. 596. 

'S 12—Soundness of mind— Contractual 

Capacity — Presumption in ia^our of sanity— 
Mere weakness of mindis not sutfic.ent. Party 
must prove total incapacity to understand business 
and forming rational judgment-Effect on contract. 
IJwala Drasad and Adanii JJ ) Mahomed Yakub 
V* Abdul Quddas, 4 Pat. L, T 17 ; 1923 P. 187. 

S. IB'-Bor rower tn needy circumstances 

^Relief against terms. 

The fact that the borrower needs money very 
badly does not necessarily place the lender m a 
position to dominate the will of the borrower and 
unless the case falls within S. 16 I C. A. there is, 
no ground for relief. {IVazir Hasan, A. J, C.) 
Balbhadra Prasad Dhampat Dayal. 

9 0. and A. L. E 707 

ss, 16 and *t^—H%gh rale of tnkresi— 

Power of court to reduce — Undue influence — 
Costs. . 

In cases where there is no proof of undue in- 
fluence a court has no power to reduce the con- 
tract rate of interest merely on the ground it is 
very high. 28 A. 570 P. C. ; 20 O. C. 318 : 8 O. 
Li J. 418 ; 24 0. C. 313 foil, But the court dis- 
allowed costs on the ground that the interest 
decreed was high. {Daniels^ A, /. C.) Sheikh 
Fazal Azim V Lala Girdhari Lal. 

69 I. C. 657 : 1923 Oudh 8 (1). 

Ss. 16 and 74 — rate of interest— 

Undue influence — Presumption — Mortgage* 

It IS not a universal proposition of law that 
whereever there is a security for the debt a rate 
of interest over ten per cent per annum is penal. 
Where a certain rate of interest is excessive or 
not IS a question which must depend upon the 
particular circumstances ot each ca'-e and a rate 
of interest at 15 p c. per annum compoundable 
every year is not sutficient to raise tne presump- 
tion toat undue influence was exerted by the 
mortgagee on the mortgagor in obtaining the 
mortgage. 42 C 690; 18 A. L. J. 344 refened to, 
{bimpson and Wasir Hasan, A J C.) B^bu 
Basant Rai 2'. Lala Kesho Ram. 9 0 L, J. 612 : 

74 I. C. 346 : 1923 Oudh 139. 

-Ss 16 and Mortgage — High fate of 

interest— Power of court to reduce. 

Though the rate of 25 per cent compound 
interest on a mortgage is high, it is not within 
the power of the court to reduce the interest in 
the absence of proof of undue influence on 
the part of the mortgagee. 101 P. R, 1918 ; 124 
P R. 1918 foil. {Marttneau and Campbell JJ ) 
Khota Ram ti. Nawaz. 5 lah, L. J. 238. 

72 I. C. 765 : 4 Lah. 76 : 1924 Lah. 21. 
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Ss. 16 and l^-Mortgage-dnterest—High 

fate — Penalty— Relief against* 

The rate of interest, however exorbitant, cannot 
be abrogated unless the agreement was tainted 
by undue influence, fraud or misrepresentation 
such as are mentioned in the Contract Act. A 
solemn agreement duly and freely entered cannot 
be allowed to avoid the terms thereof which they 
agree to with their eyes open and wi h no restraint 
upon their freedom of will Upon this principle, 
c 'ntracts for payments of exorbitant rates of 
interest, such as, 75 per cent, m some cases were 
upheld and were not allowed to be disturbed; but 
in those cases the contracts were upheld against 
the party to the contract being allowed to trip up 
the terms of the contract when he agreed to them 
voluntarily and with his eyes open. {Jwala 
Prasad and Ross* JJ) Mahadeo Prasad 
Bissessar Prasad. 2 Pat 488 : 

4 Pat. L T. 707 : 74 I. C. 695. 

S. 16 — Undue mflueuce — Gift— Son 

taking under — Validity of gift. — Father old but 
capable of exercising independent and intelligent 
judgment — No presumption ot undue influence. 
{Iwala Prasad and Adamt JJ.) Mahomed YakUb 
V. Abdul Quddus. 4 Pat. L. T. 17 : 1923 P. 187. 

S, 16 — Undue influence— Evidence of— 

Urgent need of money on the part of the 
borrower. See (1922) Dig. Col 368. Mt, 
Bashiran V* Bishambhar Nath 

69 I. C. 667. 

S. IQ— Undue influence— Mortgage- 

High rale of interest. 

Ne’ther prior indebtedness nor a high rate of 
interest would be sufficient to prove undue influ- 
ence by the mortgagee on the mortgagor. There 
would be a case of undue influence if the debt is 
of a large amount and the money lender puts 
pressure on the debtor for its payment. {Dalai* 
A* J. C.) Raza Husain Khan v* Ganesh Prasad. 

10 0. L J. 390. 

S. IQ— Undue influence — Old man — 

Gift of an agent. 

Undoubtedly, if a person of competent capacity 
signs a deed, it is to be presumed that he 
understood the instrument to which he has fixed 
his name. 

The principles of law applicable to a pardana- 
shin woman will not be extended to a man on the 
ground that he happened to be old and not in 
robust health. 

But even in a case where an agent was the 
object of the bounty of his principal there is 
nothing to prevent this and if an agent can 
clearly show that a gift was made in his favour 
by a donor wh ) was in a position to exercise a 
free and unfettered judgment wi’h full know- 
ledge of what he was doing the gift will be up- 
held, {Daniels and Dalai, A J. C) Mirza 
Yaqub Beg v. Mirza Rasul Beg. 

10 0. L J. 86 : 74 I G. 517 : 

1923 Oudh 254. 

S, l6 — Undue influence— Proof of — 

Distressed state of mtnd of vendor. 

It IS not enough to prove undue influence that 
a vendor of prooerty was in a distiessed state of 
mind and anxious to dispose oi his properly at the 
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time of sale. [Broadway and Hart ison^ JJ.) \ 
iNDiSR Singh v. Dyal. Singh. I 

72 I, C. 1032. 

S 16— Undue influence— What ts—Who 

can plead — Position of obligor's donee — Coni’ 
pound inttrest—High late of interest. 

It would not be open to a plaintiff to plead tha^ 
a mortgage contract is bad lor undue influence 
where he is only a donee from the mortgagor’s 
widow He is not entitled to the equities which 
existed in lav our of the mortgagor. 20 I, C, 812, 
Ret, Urgent need of money on the part of the 
borrower does not of it sell place the lender in a 
position to dominate his will. 34 Cal. UO, P. C., 
Foil . There is nothing inherently wrong or 
oppressive in an agreement to pay compound 
interest. The rate of 1 ^ per cent is not exhorbitant 
and the mere fact of its being high, would not be 
sufficient to raise a presumption of undue influence 
124 P. K. 1918 , 96 P. R. 1901, Ref [Maitineau 
and Zafar Alt, J.) Chiranji Lal v. Dost Maho- 
med. 1923 Lah. 634. 

S 17 — Contract— Misreading of — Effect. 

Per Kincaid J. C. Where a party to a contract 
misreads the document of acceptance and 
believes it to be something different from what it 
iSj the contract is not vitiated. [Ktncatd, J. C, 
and Modgavkar, A. J, C) Sodawaterwala v 
VoLKAKT Brothers. 

1923 Sind 25 

— S 11— Fraud— Plea of— Allegation and 

pf oof — Particulars 

To prove a case of fraud it must be proved 
that represen tati ms were made which were 
false to the knowledge of the party making 
them or were such that the party making them 
could have no reasonable belief that they were 
true that they were made tor the puipose of being 
acted upon and believes, that they were believed 
and acted upon and caused the actual damage 
for which relief is claimed. [Meats C, J. and 
Piggott, J.) Gauri Shanker V. Manki KunwaR 
46 A. 624 : 21 A. I. J. 671 : 

L. E. 4 A 464 : 74 I. C, 466 : 1924 A. 17. 

Ss. 18 and 11— Failure to make enquiry 

-^Presumption, 

Failure to make such inquiries as an ordinary 
prudent man would make may under certain cir- 
cumatances be evidence that the person to whom 
misrepresentaiion was made was not actually 
deceived. [Kennedy, J C. Raymond and Kemp. 
A, Jf C) Mt. HUR! V. Roshan Khudabltx. 

16 S. L. B. 112 : 

71 1. C. 161 : 1923 Sind 6 (F. B.) 

S. 20 —Mutual mistake— Effect 

Where both tlie vendor and vendee of land did 
not know that the land had already become the 
subject ot proceedings under the Calcutta loprove 
ment Act, and as such might any day come under 
the Act there is a mistake as to a matter ot fact 
essential to the agreement and the agreement is 
void. [Sanderson, C.J* and Richardson, J.) NuR* 
SING Dass Kothaki V CHUTTOo MLL Misskr. 

00. Cal. 6X6 i74 I. C. 996 : 1923 Qah S4X. 
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—8, 23 — Agreement to supply funds. 

A fair agreement to supply funds to carry on a 
suit in consideration of having a share of the 
property it recovered, ought not to be regarded 
as being per se opposed to public policy. No 
doubt agreements of this character are to be care- 
fully bcrutinized and they are not to be 
tolerated it their motive is improper or if the 
immediate object is merely to promote gambling 
in liiigation. [Ktnnedy. J C. and Raymond. A J.C.) 
Begraj V Alisher. 1923 Sind 60. 

S. 23 — Agreement opposed to excise rules 

— Validity, 

An agreement entered into m violation of the 
rules and conditions whxh are prescribed for 
regulating, liquor traffic is void as being opposed 
to pub 1 C policy. [Chandrasekhara Aiyar, C. J, 
and Ramaswamy Ixengar, J } Mahomed Ghouse 
Sab V. Thimma Setti. 1 Mys. L. J, 90. 

S. 23 and 30 — Betting — Partnership of 

bookmakcf s — Smt toiecovei money on a hundi 
drawn to cover betting losses. 

Defendant was an owner of racehoises and bet 
ted on horse races in considerable amountb. On 
20 — 10 — 20 he owed a sum of Rs. 8.S00 which he 
had lost to the plaintiff’s firm. As he did not pay 
the plaintiffs repoited him to the Turf Club 
whose Secretary intimated that he would publish 
the defendant’s name as a defaulter. On 20 — 
12 — 1920 defendant executed a hundi for Ks 8,500 
in cousideraiion of his name being with- 
drawn from ihe defaulters list and his bemg per- 
mitted to run his horseb and make his bets. In a 
suit by the plaintiffs (who weie a firm) to recover 
the money due under the Hundi, Held that the 
consideration lor the Hundi was legal and that it 
could be enforced. Contracts by way of wager- 
; ing and gaining are void but not illegal. There is 
nothing illegal in the agreements made by a part- 
nership firm of bookmakers nor are such agree- 
ments prohibited by law. Consequently a suit by 
such a firm is maintainable. (1908) 2 B. 696 ; 
(1920) 3 K. B. 451 Ref [Buckland. J.) Leicester 
AND Co. V Mullick. 27 C. W. N. 442 : 

1923 Cal, 445. 

S, 23 — Bond for future adulterous 

intet course — Validity. 

Where the consideration for a bond was future 
adulterous cohabitation, the agreement is void 
under S. 23 Contract Act and cannot be enforced. 
The fact that the defendant in a suit to enforce 
the bond has already received the consideration 
does not disentitle him to raise the plea, and the 
court should decline to enforce it. [Phtlitps, J.) 
Kandasami Gounden V, Narayanaswami Goun- 
DEN. 45 M. 3u. J. 551 : tl92S) M. W. N. 666- 

S. 23 — Champertous agreement. 

There is nothing in India corresponding to the 
English law of Champerty and Maintenance. An 
agreement which m England would be champer- 
I tons is not void in India. [Pndeaux A. J. C.) 

I Latif V. Pandhari. X928 Nag. 214. 

i ~S. Con side ml ton — Abandonment 

! of prosecf»-tion in non<ompoundable case—Docu 
ment void. 

Where the consideration for a bond is found to 
he an agreement to abandon the prosecution in a 
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non-compoundable case the bond is void even if 
part of the consideration is good in law 
[Ncwbould and Panton^ JJ ) Karuna Krishna 

CHAUDHURV V, KaKH ALDAS MUKERJEE. 

1923 Cal. 293 (1) 

-S 23 — Consideration —If lawful 

A promissory note executed by a minor under 
the Court of wards though void, is not unlawful 
consideration for a bond executed by his 
son after his death and after the estate had 
ceased to be under the Court of Wards. [Umisay 
and Salaiman, JJ) BiNdeshri Prasad v 
SaRju Singh. 21 A L. J. 446 • L. E. 4 A 241 * 
73 I. C.'458 : 1923 A. 590» 

3 g 23, 24 and 25— Consider ation— 

Legality of— Past co-habitation. 

An agreement to pay a sum of money in con- 
sideration of services rendered by a kept mistress 
of the promisor is not enforceable because the 
consideration is illegal. 3 A, 387 followed 
{Miiclcod and Crumps J-] Hussein ali Casam 
Mahomed v> Dinbai. 25 Bom. L. E. 252. 

g, 23 — Contract against public policy — 

Matntenance — Money advanced for purposes of 
Uhgation — Champerty - Enforceability of 
contracts 

The specific law of maintenance and cham- 
perty has not been intioduced into India and 
while fair agreements to supply funds to carry on 
litigation in consideration of having a share of 
the property if recovered should not be regarded 
as per se opposed to public policy yet such agree- 
ments should be carefully watched and if, extor- 
tionate, and unconscionable or made not with 
the bona fide object of assisting for a reasonable 
recompense a claim believed to be just, but ior the 
purpose of gambling in litigation, or of injuring 
and oppressing others by encouraging unrighteous 
suits, should be held contrary to public policy and 
not enforced. The question is one essentially 
between the vendor and the vendee 

Reasonable compensation for the expenses 
incurred and the services rendered if substantial 
may, however, be awarded in such cases 
{Duckworth and Po Ham JJ*) U Pe Gyi v* 
Maung Thein Shin 1 E 565 : 2' Bur L. J. 177 

S. 23— Contract — Clause tending to defeat 

the provision of the Agra Tenancy Act— -En- 
forceability, (1922) Dig. Col. 371, Bithai. 
Das V* Raghunath Das. 70 I C. 601 

- — S. 23— Contract opposed to Uw or 

pubho policy — Contract legal according to 
l'>ench law but not according to law of British 
India— Enforceability Sec International Law. 

45 L. J. 59. 

2%—Fraud — Illegality — Pan dehcio 
^Applicability of the principle. 

In all cases where a plaintiff is relying upon a 
deed, the defendant is entitled as of course to 
give evidence of the circumstances under which 
tbe document came into existence. When those 
circumstances embrace and include an allegation 
of a joint fraud by both plaintiff and defendant* 
the particulars of that fraud must be pleaded ; and 
it is then the duty of the court to look into the 
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matter, and if the court comes to the conclusion 
that the parties were acting together with a view 
to perpetrate a fraud, and did m fact perpetrate 
that fraud and that there is no difference in the 
degree of guilt of the plaintiff (who is asking the 
court to give him some help) and that of the de- 
fendant, the duty ot the Court js not to assist ei- 
ther party , in other words, the duty of the court 
is to dismiss the claim, because the Court having 
then in its knowledge that it has before it two per- 
sons equally guilty of fraud will not assist either 
of them. Once it is established that the parties 
are pan dehcio the Courts will not assist an ille- 
gal transaction in any respect, that is to say the 
person who asks the Court to do something will 
fail. {Hears, C. J, and Banerp J*) Vilayat 
Husain v Misran. 45 A. 396 , 21 A. L, J. 303 . 

72 I. C. 92 .* I. E, 4 A. 418 : 1923 A 504. 

S 2Z— Illegal Contract— commissioner 

appointed by Court — Taking bond from party — 
Piopriety of — Enforceability of bond 

Where a pleader is appointed by Court in a suit 
as commissioner, the work done by the Commis- 
sioner is no: work done for the party but for the 
Court Consequently where a Commissioner who 
had been appointed at the instance of a party to a 
suit took a bond from that party for a certain sum 
of money and subsequently sued upon itheld that 
the consideration for the bond was illegal and that 
it represented an improper advantage obtained by 
an officer of Court by, abuse of his position as 
such. Consequently the bond was unenforce- 
able, 4 M. 399 dist. {Rankin and Panton., JJ ) 
Pramatha Nath Sen Gupta v Sheikh Abdul 
kziz Meah, 27 C W. N 430 ; 37 C. I J. 406 : 

75 I, C. 443 : 1923 Cal. 436. 

S. 23 — Illegal contract — Contract opposed 

to public policy — Restrictions on dealing in rice — 
Contract in contravention of — Enforceability 

Where in contravention of the rules framed by 
the Government and of the terms of a license 
issued to one of them the parties entered into a 
contract for whole-sale supply of rice, tbe 
contract is illegal as opposed to public policy and 
where the plaintiff knew of restrictions on the 
defendants capacity to contract, both are in pari 
delicto and the plaintiff cannot recover monies 
advanced to the defendant on tbe basis of such 
contract. (Phillips and Devadoss, J.) Janu Sait 
V. Ramaswami Naidu. 

(1923) M. W. N. 335. 32 M. I. T. {H. C ) 330 : 

18 L W. 564 ; 72 I. C. 735 : 1923 Mad, 626. 

S. 23— IHegal contract— money advanced 

Suit for recovery— Maintainability. (1922) Dig. 
Col. 371 Natarajulu Naicker v. Subramanian 
Chettiar. 69 I. C. 939, 

S 23 — Illegal Contract — Restitution of 

money taken under. 

Where a person has taken money under an 
illegal transaction, he is bound to restore it and a 
court would not assist him to evade his obligation 
m that respect. Where a person mortgaged his 
occupancy holding to another and subsequently 
sued to eject him, Held that until he paid back 
the mortgage money he could not eject the defen- 
dant as an ordinary tenant. (Fremantle, S. M. and 
Burn, J, M ) Sasti Din %>. Bansidhar. 

L. E. 4 A. 67 (Eev,) 
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S. 23 — Insurance Policv— Clause cutting 

down — Limitation period for bringing suit for 
rejection of claim — If enforceable. See IK- 
SURANCE, 21 C W. N. 955^ 

S. 23 — Jiid^‘*fienUdehior — Transfer of 

decree — Object to defraud — If can he enforced 

Where a mdgment debtor got a decree against 
him assigned to a relation for a small amount 
with a view to induce other creditors to come to 
terms, and the understanding was that the trans- 
feree was not to sue on the assignment, the 
agreement is against nubhc policy and no court 
should assist the transferee. The doctrine of tn 
pari delicto will applv. (Spencer and Venkata 
mbha Rao, //.) Kalagara Srirama Rio v. 
Bapayya. 18 I. W 453. 

S. 2Z--Legal contract— Plea of illegality 

— Duty of court to fake n of tee. 

If the illegalitv of a transaction is brought to 
the notice of the Court and the person invoking 
the aid of the Court is himself implicated in the 
illegality, the Court will not assist h’m 

Contracts wh’ch are exnresslv prohibited bv 
Statute, contracts that are illegal at Common Law 
as involving the commission of a crime or tort, 
and contracts which are unlawful as being con- 
trary to the public policv are distinguishable from 
contracts which are not actually unlawful but 
merely void, either by statute, such as gaming or 
wagering contracts or on grounds of public policv 
such as contracts in general restraint of trade 
(Ross, /.) IHINGUR OJHA V. MEGHNATH PANDY. 

12 I. G, 653 

S, 22— Public policy— Money lending by 

Pleader. 

Where a pleader took a mortgage in his wife’s 
name as consideration for pro-notes Held there is 
a wide distinction between a contract which it mav 
be improper for a pleader to enter into without 
the sanction of J. C's Court and a contract the 
operation of which is so injurious to the public 
welfare that even as between the parties who have 
voluntarily entered into it, the Courts will refuse 
to enforce it. The question in such cases is reallv 
one of professional etiquett-e rather than of public 
policv and the contract cannot be regarded as 
invalid. {Kanhaiya Lai, L C.) Ram Singh v, Mt 
RaghUBANsa. 26 0. C. 201 : 9 0 and A. L. E 29 : 

12 I. C. 877 : 1923 Oudh 8, 

S. 2Z— 'Religious Ofdce — Offerings— 

Agreement for division — Public policy. 

An agreement between the panda and pariwal 
of a temple to share the offerings made by pil- 
grims is not contrary to public policy. iKanhaiya 
tal and Sulaiman^ //,) Kallu Tew*rt v, 
Rajinder Prasad 45 A. 79 : 70 I. C. 124 : 

1923 A. 56. 

— S. 28 — Stifling prosecution— Non-Com^ 
poundaUe case — Consideration ^ if can be reco- 
imred. 

Wh^re in a case of theft, the complainant 
dropped the proceedings on account of an agree- 
ment to nay a sum of money, he cannot sue to 
recover the same, as the agreement is opposed to 
public polw. {Campbell, L) Nazar v. Mt. 
Paras. 78 I. G. 668 : 1823 lab. 688 (2). 

y. D,— 27 


CONTEACT ACT, S. 25. 

S. 23 — Stifling prosecution — iVo«' 

conipoundahle case— consideration if valid. 

Where the consideration for a promissory note 
was the st’fling of a non-compoundable case, the 
agreement ’s vo’d. though even apart frrm the 
stiflmg there was a debt due. [Dalai, J.C ) Brole 
Nath v, Rassoe Baksh, 

9 0. and A L, E. 631* 

— — S. 22-~Withdrawal of non-compoundable 
c^se — Con <ti deration — Validity. 

'V^’here the consideration for a bond is the with 
drawal of a non-compoundable case, the bond is 
unenforceable under S, 23, Contract Act. [MiVer 
C. J. and Kulwani Sahay^ JJ ) BioN v, Smeo« 
GULAM Lal. 74 I. C. 843^ 

S. 24:— Covenant opposed to law—Leg^ 

ahty. 

A covenant in a bond that on failure to pay 
the sum due by a certain date the creditor could 
enter into possession of a cultivatory bolding as 
usufructuary mortgage is opposed to the Agra 
Tenancy Act and is hence illegal and 

Kanhaiya Lal, JJ.) Jarbandh-^n v BadRI. 

45 A 621 ; 21 A. I. J 480 : 

I. E 4A 581: 1924 A. 80. 

— E. 25 — Adepuaov of consideration 

Adequacy of consideration is not under explan- 
ation 2 to 25 Contract Act a matter to be taken 
into consideration in deciding whether an 
agreement is valid, {Lindsay and nlaiman, JJ.) 
Bindeshri PRASAD V. Sasju Singh. 45 A. 690 : 

8 21 A L. J. 446 : L. E 4 A. 241 : 

73 I. C. 458. 

— S. 25— Valid contract — Wfiting—Signed 

by agent — Pleader if authorised to admit 
liability^ 

In order that a valid contract may 
be constituted under S 25 of the Contract Act 
it is necessary that the statement should be 
in writing and should be signed by the 
person charged therewith or by the agent 
generally or specially authorized. Where there 
was no proof at all that a pleader who made the 
statement relied upon as a contract had any gene- 
ral or special authority from the defendant which 
would entitle him to enter into a contract on their 
behalf to pay a time barred debt, and the pleader s 
authority was confined to the conduct of the case 
his statement that if during the pendency of the 
suit the plaintiff obtained a succession certificate, 
the defendants were ready to submit to a decree 
for the amount claimed together with zntere«!t for 
six months did not constitute unqualified ad- 
mission of liability within the meaning of S 25 
of the Contract Act. Nor could the court treat the 
statement as showing m any way that the 
pleader who mad e it bad authority to bind the 
defendant by a fresh contract under section 25 of 
the Contract Act {Lindsay and Sulatman, JJ.) 
Bansidhar V Babu Lal, 21 A. I. J, 713 : 

L, E. 4 A. 473 : 75 I. C. 309 (2) : 1924 A. 12. 

25 (3) — Scope of— If includes judgment 

debt 

S. 25 (3) Contract Act covers the case of a 
judgement debt, {Ne^bould and Rankin^ JJ.) 
Ibrahim Muelick v. Laut Mohan Roy. 

50 Gal. 074, 
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S. 35 iZ'^-^Wniten promise io pay a 

hatted debt mider—Suit on, 

A suit on a written promise to pav a barred 
debt under S. 25 (31 of the Contract Act lies as it 
is a contract. 23 Mad. 94 foil {Abdul Raoof and 
Camphen JJ.) David Suthfi?land Clapk v. 
Rose Grimshaw. 73 I. C. <^52 : 1923 Lah. 481. 

S 27 — Contract in restraint of trade — 

Pattta! restrai'-t ~ niesjality— Damages. See 
(I922f Dig, Col, 373. Mahomed v Ona Mahomed 
EbrahiM. 70 I C. 881^ 

S. 28— Insurance policy— Clause cuttms 

down period of limitation for suit — Reiectmn of 
claim— Terms if enforceable See Insurance 

27 C W. K 955, 

-S. 30 — Collateral Contracts — If enforce- 
able. 

Even in the case of wagering contracts, S 30 of 
the Contract Act does not prevent a person who 
18 emoloyed as a^ent in connecion with them, 
from recovering sums due to him bv his nrinci- 
pal. iltndsav and Daniels, IJ) Bidhi ChA'ND | 
If. Eachhu Mal. 45 A. 508 : 78 I C 477 • 

1923 A. 585 

S. 80 -Contract to pay differences wager" 

ing. 

Where the parties never intended to ‘deliver the 
goods but only meant to pav differences and that 
was the understanding between the parties 
Held ; that the contracts between the parties 
were wagering, {Koivul, A, J,C) Harnarayan 
loDH Raji^. Radhakisan Chandrabhan, 

1928 Nag. 824. 

30 — Sale of goods-^No dehvery con 
templafed — Wagering, 

A transacts on which is a sale of goods doe«! not 
become a wagering agreement merelv because 
both parties do not contemplate that delivery is 
libelv to be demanded To constitute a gaming nr 
wagering transaction there must be a definite 
agreement that deHverv cannot in any eve*t be 
demanded without a breach of the understanding 
between the parties {Contis TrcHer, 
Sbkdevadoss Ramfrasad V. Gobimdoss 
CHaturbujboss. 45 M T. I 716 : 

18 I. W. 911 ' 33 21. I. T. (K. C.) 223 

S. Scope of — Collateral transaction 

partne*' — Ri^hi of re-tmhur semen t 
S 30 of the Contract Act does not affect agree- 
ments or transactions collateral to wassrs. Where 
two partners en*er into a contract.even assuming it 
to be one of a wagering nature, and one of them 
satisfies the whole liability under the contract, he 
baa a right of re imbursemeot against the other, 
{Prideaux AJ. C ) Mohammad Gitlam Mustaffa 
tK PadaMSI, 69 I, C. 186 : 1923 Nag. 48 

“• — — ^S. 30 — Wagering contract — Essentfah 
of— ‘^^ale of a crop. See. (1922) Dig Cod. 374 
VlTHOBA SITARAM 19 N. I.. E. 21 * 

1923 Nag. 291. 

^S, 30— contract — Intention of 

parties^Que^tion of fact. 

The question whether the contracts between 
parties are of a wagering nature is really a 


CONTRACT ACT. S. 38. 

question of fact, that is to sav. the part disputing 
that he was liaMe onder the contracts would 
have to =how that at the t nie the contracts were 
entered into, the parties did not intend to c?»rry 
‘ the contracts but a<?reed to abide bv the prices 
at the due dates, when diffierences would be 
rec<^ived. {Macleod , C. I, and Crum J.) Gavga 
das V. Jekisondas, 25 Bom X. E. 620 : 

73 I. C. 1032 : 1928 Bom. 468. 

S so — Wagettfig contract — Speculative 

coff tract — D7<;finriion between 

A contract mav be unenforceable, if it only 
amounts to a waeer on the rT«?e or fall ct the 
} market, and is not accompanied bv an intention to 
I sell or to purchase goods, at a given time and 
i place at a certain rale To some extent, speculation 
I forms an element in many transactions relating 
! to the sale and dehh erv of goods at a certain rate, 
j and hecaiT«e the market-rate for those goods may 
I b^ liable to finchiation ; but the exist'^nce of such 
an element doe*' not make the contract void, be* 

1 can^'e it mav vet be accompanied bv a real desire 
on the Part of the vendor to sell ard the buyer to 
purchase the goods agreed to be cold, at th e con- 
t^'acted rate Where such an intent’ on ex’sts, th® 
contract is not a w’agering contract and can be 
enforced. {Kanhaiya Lai, J, C.) Narayak Das 
V* Mahesht Lal 78 T C 309 : 

9 0. & A. L. E. 638 : 9 0. & A. X R 567. 

S. SO— Wa^^ering contracts — Tejimundi 

Contracts when ' old as a wager. See 0922) 
Dtg Col, 375. Manilal Dharamsi y. Atttbpai 
Chagla, 47 Bom. 263. 

S. 30— Wagering contracts— Test of see 

(1922) Dtg Col 376. Firm of Kirpaldas?*. Firm 
OF Gajanmal 70 1. 864 

S. 30— Wagering contract — What 

amounts to See {1922} Dtg Col 1083. Firm 
SaNEHIR^M BaIJNATH V SURAJMAL MARWART, 

691. C 769. 

S, 30 — Wager — Spocnlative Contract — 

Contract to supplv goods at a future date. 

A contract ior the sunnlv of goods at a future 
date at fixed prices, though speculative, is net a 
wager and a suit for damages for its breach 
would be maintainable, 42 B. 373 Ref (Bwes 
and Daniels //)FmM OF HaZART Tal Ftrm 
OF Kesho Das. X E 4 A. 119 : 

21 A I. J. 158 : 1923 A 278. 

S. 33 — Applicahihtv—Joint Principals— 

Liability of agent to amount 

The liability of an agent to account to two 
principals who Jointly appointed him is not a 
liaHlitv that arises bv virtue of a contract between 
the parties but is a liability ihat is annexed by 
law to the office of the agent. S. 38 of the 
Contract Act does not apply to such a case. (Das 
and Knlwantakay^ JJ.) Jagdip Prasad Sahi 
V, Mt. Raju Kuer. 2 Pat 585 : 4"Pat X T. 631 1 
1923 Bat. 177 : 1923 P, 464* 

— S. Applies to mortgages. 

A tender to be valid must be a tender of :the 
whole amount due and not of ' a p^rt only and 
there is nothing to prevent this general law as to 
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tenders applying to payments decreed in respect 
ot a mortgage. [A^hwo/^th, C, and ^tmpi,on, A, 
J, C.) Navvab Mirza Faghfur Mirza v. Khushal 
Chanp. 2d 0. C. d9 : 74 I. U. 246 

1923 Oudii 241. 

— S. ZS'-^Scope of — Payment to one mort- 
gagee — Bj-fcct, 

b. 3d oi toe Contract Act applies to an offer 
wiucu has Deen accepted as well as to an Oder 
waich lias been rclused, whether S. 3d applies 
to payment to one ot several joint moitgagees or 
not, toe rule oi equity applicable ui India is that 
in tne absence oi iraud or an intention to defeat 
the rights of other mortgagees, pa>meut to a 
single inoitgagee discnarges tue mongagor. {Pipon 
J. C.) GUi-MiRAN V . ABoui- Rahim Khan, 

73 I. C. 682. 

S. Refusal to perform’-^ Right to 

cancel. 

To enable a party to a contract to be relieved 
from Its tuiure pertormaiice by the conduct oi tiie 
other, the conauct muse amount to a renunciation 
or absolute reiusai to periorm the contract, sueb 
as would amount to a revision if he had the 
power to resciiid. 

Where a party to a contract complains about 
the delay m carrying out the contract and protests 
against the other party’s right to put an end to it, 
it cannot amount to a refusal to perform, 
(Sander Sony CJ» and Richardson ^ /.) Burn an jo 
Co., Ltd. v. Thakur Sahu-b Sreb Lukhdirjee. , 

28 C. W. N. 104. 

a. 43— Applicability — Debt due from 

firm— One of the parties or contributary— Lia- 
bility to pay. See Companies Act, S 186. 

4 lah, 239. 

S. 43 , ^^^Co-mortgagors— Release of one 

— Effect. ' 

A release of one of two mortgagors does not 
release the other. (Mookerjee and Rankin^ JJ,) 
Ghand Mall Babu v. Ban Behari Bose. 

dO Cal. 718 . 74 1, C. 1021, 

S. ^%—Handnote—Sutt against one of 

two joint promisors 

A suit on a hand note executed by several per- 
sons Is not bad merely because one only oi toe 
joint piomissors has been sued. In such a case 
eacQ of those liable under the hand note is liaoie 
to the tuii extent of the loan unless iheie are some 
special terms in the cuntracii which in some way 
limit or restrict tneir liability, and under the pro 
visions of S. 43 oi the Contract Act it is quite 
wHhin the competency oi the lender to sue all or 
any, as he may cuoose, of these who have incurr- 
ed tne liability. (Miller^ C. /. and Foster, J.) 
BisHUNATH bAHAY V * NANKU FRASAD 

2 Pat, 466. 

— — S. 43— Jomf vendees-^Major and minor 

^^Enforceability. 

A contract oi sale entered into by a major and 
minor vendee, m which, shares were hxed but 
not the portion of purchase money to be paid by 
each, IS a joint traasaction and is enforceable 
against the major vendee. {HarnsOn and Zafar 
dlh //») Das V, Ham Chanb. 4 Lah, 88^. 


j CONTRACT ACT, S.45. 

S: 43 — Joint and several liability under 

decree — Apportionment in exeaition — Remedy* 
Where a deerte creates a joint and several 
liabiliiy, the juagment aeotors cannot m execution 
claim an apportionment. It executed for the 
whole against any one. his remedy is to sue lor 
coiuribuiion (Mullick a?id Bucknill, JJ^} Six 
i Shachari Peari V. Ram Kishoki Kuek. 

2 Pat. 796 : 74 I. C. 867 

— — S 43 — Joint tenants Liability for rent* 
Where one oi Several joint tenants is liable lor 
the whole rent on the death of one oi such 
joint tenants leaving several heirs no question 
can arise as to whether the liability is joint 
or several — All the parceners constitute in law 
one heir. [CC Ghose and Panion J J*l AbiNash 
Chandra Roy v* Fulchand Chaudhuri 

74 1. C. 1082 : 50 Cal. 737. 

S, 43 — Rent and cesses Lessees — Lia- 

biltty of hen s of original lessee 
A suit ior rent and cesses was instituted against 
the beirs of the original lessees without ser- 
ving some ot them by proper noiices. Held that 
so far as the original lessees were concerned, 
their liability for rent was, m the absence oi a 
comract to the contrary, joint and several and any 
one ot them could be sued for the entire rent, il 
C. W. N. 1026 ; 12 C. L. J. 59l , 22 C, W. N. 289; 
5 Pat L. J. 32 Kel. A suit ior cesses is maintaina- 
ble against ail the heirs of one of the original 
lessees although the heirs oi the other original 
lessees aie not properly made parties. (Ckatierjea 
and Cumingy JJ.) Mahendka Nath Bose v. 
ABiNAs Chandra Bose. 27 C W. N. 521 : 

1923 Cal. 615. 

U, tie judgment debtor paying 

full decree amount — Right to ocntrihution--^ 
Basts of. 

Where one of several judgment debtors 
satisfies the whole decree, he has a right to 
‘contribution founded not on contr^t but on a 
general principle oi equity. The community of 
bui den and benefit is the real ground of the right 
to coniiibution. (thillips and Venkatasutba RaO, 
JJ ) ABBOY Naidu V. Ramchandka NaiDU. 

1923 M. W. N. 926, 

S. 44 — Discharge by one of two payees 

Effect* 

Quaere if a discharge by one of two joint payees 
IS valid and binding on the other ? 36 Mad. 544 
doubted, {Chandrasekhara Iyer C.J* and Plum- 
mer, J.) SuBba Rao V. SuBBA Kao, 

1 Mys. L. J. 34, 

S, Partnership — Debt due to — Death 

of partner — Rights of smmvtng partners* 

The rule of Law is firmly esiablished that 
debts due to trading partnerships stand on a 
ditferent footing from debts due under ordinary 
contracts and that wnen one of the partners in a 
firm dies the sui vivaig partners can sue for the 
recovery of the debts due to the hrm without 
making the legal representatives of the deceased 
partner parlies to the suit. 9 A, ^86; 17 C. L, ]. 
648; 20 A. 365, 32 A. 638; referred to 18 C. 86 
dissented, (Abdur Raoof and Mott Sugar, JJ*) 
Moolchand Vy SoHBA Ram. 4 Lah 142 : 

71 1 . C. m : imhtihn Wt 
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— s &l—Vetidor not bound to tender ij 

vendee ununlhng. 

Vendor is not bound to tender the purchase 
price unless the purcha'^er is ready and willing to 
cerform his part of the promise. In a suit for 
specihe performance the sttict law as to tender is 
not applicable {Kenned’^, C. J. and Raymond^ A. 
J. Cd Begraj V ALISHER, 1923 Sind 60 

— — S 54 — Sale of goods DeHvery of 

telegram^ Condition of contract — Breach — 
RcscisHon, 

Where on a contract for the sale of goods the 
seller agrees to give the buyer a delivery telegram 
for the goods sold, the provisiou as to the deli 
very telegram is a condition of the contract and 
if for any reas'^n, it is broken the buyer is entitl- 
ed to rescind the contract and sue the seller in 
damages. A covenant as to delivery is as much 
an essential part of acontiact for the sale ot goods 
as a covenant for payment of price or any otner 
condition in the contract. (1919) 1 K, B. 198 
(1920) 2 1C B. 1 19). {Schwabe, C /, and KiisK 
nan^ J.) .Adam Haji Peera Mohomed Ishak v 
Hussain Akbari. 70 I. C. 736 : 1923 Mad. 103* 

55 — Option to repurchase land under 

contract of sale — Time if of the essence of the 
contract. 

Though in the case of a contract foi sale of 
land, tune may or may not be of the Cbsence of 
the contract, in the ca'^e of an option for repur- 
chase before a fi.xed date, linie is of the essence 
and option must be exercised betore that date. 42 
Mad. 802 ; 30 M. L. J 186 Ref. (Maung Ktn, 
L) Maung Poyin v. Maung Shwe Kin. 

70 I. C. 126 : 1923 Bang. 24. 

— S SS'-Tzmtf when of the essencC'^Waiver 
^Notice. 

In a contract to supply wagons, the price was 
to be made in 5 instalments* ihe last being on 
delivery. There was default in payment of the 
second instalment, still a number of wagons 
were completed and delivered Held such delivery 
showed time was not of the essence of the con- 
tract. It 13 open to parties in such a c^se to give 
reasonable notice of the default and to make time 
the essence of the contract {Sanderson, C /. 
and Richardson^ J ) Burn and Co. Ltd. v* 
Thakur Saheb Sree Lukiidirjee. 

28 C. W. N. 104. 

'S. 66, Cl. 2 — Contract for completion of 

building work within stipulated period — 
Default — —Damages, 

Where under a building contract it was agreed 
that the work was^ to be completed within 4 
months and a fine of Rs, 6— was to be paid for 
every day after that date that the work remained 
incomplete, held that time was not of the essence 
of the contract in the case. The very fact that a 
penalty was stipulated lor in case ot failure to 
complete the work within the stipulated time in- 
dicated that in case of such failure it was not the 
avoidance of the contract that was contem plated 
but acceptance of performance after the stipulated 
time subject to payment of damages which were 
fixed. {Kotwalt A. /. C.) Roberts v. Shaikh 

t If. Ir. J, 01 : 60 I* C. 804 : 1923 Hag. 140 


COHTBACT ACT, S. 62. 

Ss 56, 9 and 20— Scope of— Frustration. 

See (1922) Dig. Col. 379 Gouri Shankar Agar- 
walla V, Moitra. 70 I. C. 379. 

Ss btS.Zb {2)— Surety for pioduction of 

judgment debtor — Imprisonment — bfject. 

Where a person stands surety to produce a 
oerson in court on a particular day, but by that 
time the person bad been couvicied and lodged in 
jail the promise becomes impossible to perform 
and the agreement becomee void. The agree- 
ment IS not one falling under the second part of 
S 35 of the Contract Act. [MacCoUi ^ C. 
Maung Ky We v* Maung San Tin. 

70 I. C. 870 : 1923 Rang. 26. 

Ss. 69 and 61— Decree debt — Payment of 

portion— How to be appropriated — Principal or 
interest.Se^; (1922) Dig col. 380 Malik Mokhtar 
Ahmad v. Mx. Bibi Kahimunnissa Begam, 

4 Pat L. T. 58. 

S. 62— aot — Recission — Stipulation 

empowering a patty to rescind — Legality of. 

Parties lo a contract may stipulate that one or 
both of them shall have the power to rescind- the 
contract on the happening or some speemed con- 
tingency. Sucii a atipiiUtioQ is lo be construed 
according to its natural meaning; subject to the 
principle oi law that a party shall nut take 
advantage oi his own wrong. 1919 A, C. 1. Kef. 
Tne mere fact that the option to rescind the 
contract is not made deiendant on the happening 
oi any speciiied connngency, but an option lo 
terminate tne contract lor any reasons whatsoever 
does not render the contract void tor w^nt ot 
mutuality {MuUa,J.) Chotalal Lallubai v» 

CHAMPfeEY UMERSEY AND SONS. 

75 I. C. 233 ; 1923 Bom. 76, 

S. 62 —Hundi — Renewal — Subsequent 

hundt not properly stamped— Right to sue on 
prior hundi. 

Where an insufficiently stamped hundi is given 
in renewal of a prior hundi and a suit on the 
basis of the subsequent hundt is not maintainable, 
the creditor can iaii back upon the prior hunai, 
and S. b2 of the Contract Act is not a bar to his 
doing so 

The question as to the negotiability or non- 
negotiabiiity of an instrument is quite distinct 
from the question ot a party’s discharge from 
liability to the holder^ and that the liaouity of a 
bill of exchange is in no any way affected by 
the document being negotiable or otherwise. Nor 
does the mere cancellation oi a hundi can have 
the effect of discharging a party from liability 
unless it is made with the express intent on oi dis- 
charging that pany ior it it is made uninten- 
tionally or is made under a mistake it 
will be inoperative. This rule is laid 
down m a series oi cases in England, and being 
a rule^ founded on equity, justice and good 
conscience, must be held equally applicable to 
India. 

The grant of a negotiable security by a debtor 
to his creditor operates as a conditional payment 
Only and not as a satisfaction oi tiie debt 

Whether it is a note or a bill, it is a question of 
fact in either case whether the parties intended 
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the same as absolute or conditional payment, and 
the presumption is that the effect of giving or 
taking a bill or note was that the debt was 
conditionally paid. {Scott Smith and Mcli 
Sugar, JJ.) tlAtiMAT Ali Mahomed Faizi 
DiWA Singh Man Singh. 4Lali. 151 : 

5 lah. L. J 361. 

- S, Mortgage — Sale with a view fo 

discharge mortgage — Mature of the transaction. 

A suit wao brought tor foreclosure of a moit- 
gage executed on i4th of August 1908, It was o± 
tne simplest possible character, being a claim for 
the amount stiU due on the mortgage alter making 
allowance for a payment ot Ks, 9 OOU made on Ifih 
October 1917. On that date the mortgagor sold a 
portion ot the property and paid tne Ks. 9, OOU 
he received lor the sale to the mortgagees towards 
satisfaction of the mortgage debt. The pui chasers 
happened to be the mortgagees. The mortgagor 
originally agreed to sell tae property tor Ks 9,u0u 
on the yth January 1913, and he agreed also that 
the purchaser might retain enough of the 
purchase-money to pay off the mortgage. 

But tne detendaat mortgagor did not carry out 
his agreement till he was compelled to do so by 
a decree oi a Civil Court in a suit instituted under 
the Specihc Keliet Act. The sale-deed was even- 
tually executed by the Court for bun on 17th 
October 1917, by which tune the amount due on 
the mortgage was considerably in excess of 
Rs. 9,0U0. Held tne effect of the sale was not to 
relieve the mortgagor of his liability to pay the 
mortgage dent, {tiaUifax, A, C.) Narayan 
V. VENKATA Kao. 72 1. C. 422 : 1623 Nag. 213 

' — S. Q2'^Novation^Essence of--- 

The essence of the novation of a contract lies 
not in the dissimilarity ot the terms between the 
old and the new contract but in the intention ot 
the parties to supersede the old by the new. 
Wazir Hasan A, J. O'.) bald&o v* Sher Baha- 
dur Singh. 9 O. & a. L. B. 761 : 75 I. C. 42. 

— — ^S» Q%-^Settlcment of damages is not no- 
vation. 

Where the contract subsisted and had failed tbe 
cause 01 action would, be the failure ot the con- 
tract. The settiemeiu that a certain amount ot 
money was payable lor the lailuie is not a new 
contract. {Prideaux A. J, C) Kamal Kara van a 
V, BaNiRam. 75 I. C. 440 : 1923 Nag. 3d2. 

S. 63 — Acceptance of performance — 

Cheque for smaller amount accepted and cashed 

Edect of. See (1922) Dig Col 38i Basdeo Kam 
SaRUP V, Dilsukh Kai, 44 A. 713, 

S. Scope of-^ 

S. 63 ot the Contract Act does not entitle a 
promisee for nis own purposes and without the 
consent oi the promisor to extend time to his own 
advantage. There must be an agreement or 
mutual understanding to waive [Aodul Raoof 
and Campbell, JJ.) Asmat Ullah v. Messrs 
BehARI Lal and sons. 1923 Lah. 117. 

Ss. 64 and 65—Scope of-Contract — Res- 

cinding—^Effect of — Further performance dispen- 
sed with. See (1922) Dig- Col. 382. Mahomed 
Mumtaz Ali Khan AUtaf-ul Rahman. 

IQ 0. I, J. 166 I 69 I. 0. 789. 
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S. Agreement to transfer decree — 

Death of decreehoUler-- Recovery of earnest money, 

A decree holder agreed to execute a transfer of 
his decree m favour of the plaintiff’s predecessor 
»n title to the proposed transieree, paid a snm of 
Rs, 2.000 out of the stipulated consideration to 
the decreeholder in advance. Subsequently the 
proposed transferee died and the original decree- 
holder realised the decretal amount by execution 
of the decree against tne Judgment debtor, The 
plaintiffs thereupon instituted a suit for recovery 
of the amount adv^anced with interest, It was 
found that the contract was a personal one. So 
that on the death of the proposed transferee it was 
incapable of fulfilment, Held that the plffs, 
were entitled to recover the earnest money with 
lateiestr {Das and Maepkerson, JJ.) Mt. Ram- 
DULAKi Kuer V, Jang Bahadur Singh. 

(1923) Pat. 247 : 1923 P. 589. 

— S. 65 — Agreement discovered to be void — 

Suit for return of money — Limitation when 
commences. 

Normally as law presumes every one to know 
the Jaw an agreement which is void abtmtto can 
be said tohave been discoverd to be void from the 
very moment the agreement is entered into. 
When however, an alienauon of joint family 
properties is made, possession taken and proper- 
ties enjoyed for a long time and then in a suit 
challenging the alienation the transaction is held 
not binding, the above principle cannot applyi 
and m a suit lor a return ot the consideration, 
limitation under Art. 116 runs only from the 
date when the transaction was held to be void, 
{Wazu Hasam A, J, C.) Ram Nath v, Damoder 
Prasad. 9 0. & A. L B. 1066 

S. 65 — Void contract — Sale of expectancy 

by Hindu Reverstotier— Failure of vendee to get 
possession — Suit for recovery of money Limtia* 
tton. 

A Hindu reversioner to an estate in Ondh sued 
for a declaration that a will alleged to have been 
made by the last male owner directing his 
widows to adopt was invalid and void and obtain- 
ed a decree to that effect. He was also declared 
entitled to succeed to the estate on the death of 
the last surviving widow. Subsequently the 
revel sioner transferred his right to half the estate 
iusfavour of the plamtitf^s predecessor in titleifor 
a consideraiion of Ks. 25,100 — agreeing to put 
the vendee in proprietary possession of the estate 
after the death uf tne last surviving widow. In a 
suit by the piauuiff after the death of the widow 
for recovery of the estate or for the purchase 
money held that there was no valid transfer ot the 
estate in favour of the plaintiff's predecessor-in- 
title inasmuch as the vendor had at the date of 
the conveyance a mere spes successionis which he 
could not validly transfer under S, 6 of the Trans* 
fer of Propel ty Act ; that the suit for possession 
must therefore fail j that the plaintiff howevei was 
entitled to recover the consideration paid for the 
sale with interest thereon from ihe date of suit ; 
and that the case was governed by S. 65 of the 
Contract Act, the cause of action having arisen 
after the death of the last surviving widow when 
alone the vendee discovered that the transfer wA8 
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void and unenforceable (Str Lawrence Jenkms.) 
HARi^ATH KUAR V. INDAR BAHADUR SlNGrf, 

44 m L J. 4S9 : 9 L. J. 659. 

45 A. 179: 50 i. A. 69 (B. C.; 

S. ^Repudiation — Tender. 

Where the deteiidants nad practically repudia- 
ted the terms ot the contract, it is not necessary 
that any actual tender oi money should have bee*, 
made to them atid u is suthcient lor the plaint. its 
to show their readiness to pay the money, {bhaai 
Lali C. J. and Abdul Qadir, J.) Firm Kam Dyal 
Shro Pershajd V, Firm Ghamandi L^l Nak^in 
Das. 1923 Lah. 56 

Ss. 69 and 70 — Payment made in good 

faith to preserve tile propttiy — Right of lecoi^eiy, 
Wnen a person believing hunseli to 

have a cla^m to a prupetty, pays oh the chc^rges 
on tne piopeity, he is entitled to recover me 
amount. 7 C* 57 . 26 C 32o 

Though a person’s title in the property is 
subi,eqaently tound to be non-existent, he is slid 
entitled to recover tne mo.ieyj which he has paiu 
for the preservation ot the properiy, Horn the 
persons who aie ihe actual owners, under section 
69 and 70 of the Contract Act. 3i B. 439 (Kef.) 
{Banker, J, C.) i hakursa v. Beha*?!. 

1923 Nag 301. 

S, 69— interested tn payment — 

Vsufructuaty mortgagee tn possession — Sale of 
property tn execution — Deposit under O, 21. R. 
89, C. P. Code — Right to recover. 

In execution of a money decree against the 
deit. by a third person, property usufructuaniy 
mortgaged to Pitt, was sold. Pltf . deposited ihe 
required amount to set aside the sale under O. 21, 
R. 89 and sued dett, for the same. Held 
that in the circumstances plff was not a mere 
volunteer but a person interested and therefore 
was entitled lo be reimbursed {Banerjt, J.) 
Beni Madho v. Sanwar Dat. 1923 A. 127 

— SS. 69 and Right to reimbursement 
•^Mortgagee punc baser — Rent decree pnor to 
pu( chase. 

The purchaser of a tenure buys it with incum 
branceb ot rent due irom tae original tenant, which 
forms a urst charge. Thus a mortgagee purchaser 
of tne term, it he nas to p<*y such arrears of rent 
accrued due before hib purchase in order to save 
it from sale, cannot have a right of suing his 
mortgager lor reimbursement, ijwala Prasad ana 
Ross //.) JRanglal Sahu i>. Babu Kali Shanker 
1923 Pat. 853 ; 2 Pat. 890, 

S. 69— Scope of— Liability to pay— By 

whom enforceable. See (192^) Dig. Col. 384. 
Umed Singh v, Bihari Lal. 70 1. C. 310, 

— — -Ss. 69 and 70 — Scope of — Vendee aware 
of deject m title— Dtscltai ge of incumhtances— 
Right lo amounts paid when title fails — Relief, 
Per Spencer t J- 1 he vendee of properties who 
had received specific nonce that the sale deed 
,atauciing in the name oi his vendor was only 
nonimai^ unentorceaole and had not been given 
ehcci to* is not a bona fide purchaser without 
notice. But where alter taking the sale deed, he 
pays 9^f inoumbraaffcs and tries to preserve the 
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properiy from the clutches of creditors, his pay- 
inentb are boua fide and he is a person “ interest- 
ed” Within ihemeaiiMg of S. 6'd of the contract 
Act — Though it IS well ebUbhshed that S&, 69 and 
70 of tae Contract Act were uot designed for the 
ocneht oi persons who are mere volauteers a pre- 
bou who pays off incumbrances on the property 
purchabed aiier his title is decreed in one court 
and bofo.e iiib title is declared bad by the court of 
appeal is eniuied to claim me same in spue of the 
outica he had. In such a case, the ordinary relief 
he IS entitled to is a personal decree and not a 
Charge on the propeity. 

Per DtmdobS, J. . — in order to claim payments 
made to discharge incumbrances on property, 
piaiiuitt must S.JOW he was a volunteer and did not 
make tne payments officiuuoiy. The onus is heavily 
on him to show he paid tne amounts bonafide. The 
oq alia ole doctrine of subrogation cannot have any 
applicauon lo voiunteeis or persons whose con- 
duct IS oihciods^ The distinction should always 
be kepi in view of sales which are void, voidable 
and merely sham. The fact that the incumbrances 
were discharged afier the vendee's title was de- 
clared to be good in the court of first instance 
bat before'the same was upset m appeal, will not 
I make any ditlerence as courts do not confer rights 
: 10 property where the person had admittedly none. 

; {Spencer and Devdoss, JJ.) Go? ala Iyengar v, 

\ iVlUMMACHI Keddiar. 17 X. W, 2o4 : 

I 74 1. C. 416 : 1923 Mad. 392. 

S. 70 — Assets of a deceased person — 

Purchaser from an unauthorised person satisfying 
decree — Whether entitled to recover the decretal 
debt from the assets. 

B. died leaving a widow R. and a son M. 
R. survived M., one S. the heir of B, after M’s 
death sold the property to plffs, One A, got a 
decree against S. and widow R. and attached the 
property in question. The deits. purchased the 
property from K and paid off the decretal amount. 
The plffs. brougiu a suu to rec ver the property 
fr^m the aeits.. without being requited to pay the 
decretal amount. Held that as the defts. had 
purchased the properly from a person who had 
no uile to bell u. they cannot expect to be re- 
couped for the amount which they paid to clear 
od the decree j because of their purchase they 
did not acquire any interest {Gokul Prasad, J>) 
j Gaya Bkasad v. Methai Lal. 1923. A. 4(H (2) 

j — ^S. 70 — Payment jor the benefit of plff. 

as welt as defendant — Opti^Jii to decline be nefit 
^Suitfot recovery of money — Limitation. 

Under S. 70 of the Contract Act the party 
sought to be made liable must have not only 
benefated but must have had the opportunity of 
,.accepiing or re)ectuig the benefit 6 M. L. T. 
375 Kef. 

Per Devadoss, Ja — Where a person does ah 
act which is greatly beneficial to himself and 
which IS sure to benefit another tlie former canno t 
claim contribution from the latter. In other 
words, wheie a peison is bound to do an act, 
wheihei another consents to it or not, the former 
cannot claim contribution even though the latter 
derives benefit in consequence of the act. In short 
where the benefit to himself is great, a person 
canuot be said to do the thing for another withip 
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the meaning of S 70 of the Contract Act 45 I. C. 
786 ; 35 M 15 ? 21 C 496 : 16 M L T 875 Kef. 
The period of limitation for a «nit und'm S 70 of 
the Contract Act Is that presrrihed by Art. 120 of 
the T>im Act (O^gefsand rfavado^^, JJ ] T M 
Shnadka Aiyak 2^ T M. Ananthapupmayaba 
Iyer 70 I. C. 405 : 1923 Mad. 64. 

S. *t2—Set of. 

To append a consideration of the relation of 
parties <4? apart from actnal circumstances 
wirich enforced the pavment for th® refu’^d of 
whicn the suit was brought under Contract A c^-. 
S 72 is simply to allow counter claim under 
another name, and a counter claim ’’n the Pnniah 
is not admissible (Lord Pufi^diti.) Kanhaya 
Lal V. National Bank of Tnpta 

45 M I J 497 * 4 tall. 284 • 
83 M L. T 349 fP. C ) * 25 Bom L B 1248 r 
75 1. C. 7 : 60 I A. 162 . 1923 P. C. 114 

— S. 72 — Sale of good<; — Pehverv 

0 ^ quanfiiv f'V ivicfal^e— Sifhcequent sale 

to iJfird prr*fons — Plghi to equitable re<ihhtiiou 

Where plff sold 7n bales of muPc, each 

bale to contain 100 nieces, to deft and deft in bt«' 
turn hofia fide sold the bales as containing each 
100 nieces to several persons, and it was eventn 
ally ascertained that ptff had delivered an exness 
number of pieces Held, fha^ deft was not liable 
to return or nay the price of the eYcess number 
of nieces Tbe doctrire of eou’table restitution 
has no appl|c4tion where the deft, la^ourin? 
under the same mistake as the plff has houa fide 
parted with the Foods to rthers (CoufU TroH^r 
and Rame^aw, JT.) K. M. P. K. Finn Mer- 
chants V. The Official Assignee of Madras 

1923 M. IT. 

S. 73 — A 7 (fardin^ damages — i^ifectfrc fer- 

formance not granted for special reasons. 

Where a partv is entitled in law to specific 
performance, hut the cottrt for special reasons 
does not grant it, he is entided to d-images in lien 
of the same. {Moti Sagati /,) Genoa Ham 7^ P am 
Chander. 73 I. C. 1013. 

Ss. 73, tSA—Contrarf fdr the ^ale ot 

goods — Term, whether essential htsfif\drg rescis- 
sion 0 ^ nterefv collateral — Damages for breach — 
When to he awarded. 

In construing mercantile contracts it n^ust be 
assumed that anv da'^s® in it was inserted bv 
the rarbes to some good n^ruose and with same 
de^nhe meaning as 'merchants are not in the 
h 'bit of inserting in their contracts stirni ifions 
to whfch thev do not attach some value and 
importance. In order that the latter part of ^ 7^ 
of the Contract Act mav apply if has to be proved 
that not on’y the plaintiff hut the defendant also 
knew when the contract was made that such lo«s«; 
was likely to result from the breach. Pemfrey 
on Sale of Goods. fSehr^^ahe C J andRrishnan, 
J) Adam Haji Peepa Mohamed tshack v 
Sakavath Hussain Akbari, 70 I C. 736 * 

1923 Mad. 103 

g Y 3 — Damage's — Meamre of. 

In an acHon for damages for breach of contract 
to suuplv articles, the measure of damages is 
difference between the contract price and the 
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market ’^rice {Lord AtUnson) Keshavlal t». 
Diwan Chand 

45 M. I. J. 630 : 47 Bom.'deS : 

(19231 M W. N 683 : 27 C W B 974 ; 

SS M I, T. 3^2 P. C ) * 1 Pat L E. 434 : 

74 I, C 896 • 60 X A. 142: 

25 Bom I E. 864 : (1928) P. C. 105. 

S. 73 — Damages — Measure of. 

The measure of darrages in a case of breach of 
contract to deliver, ’s the sum by wh’ch the 
contract price f«ll «hort of the price at wh’ch 
fhe purchaser mipht have rhfaiued goods of like 
quality at the ttme when they should have been 
d«=>liverd (Abdul Raoof and C am f hell. //.) Asmat 
Ullah V Messrs Behari Lal & Sons. 

1923 Lah. 117. 

S. 73 — Damages — Measure of — Contract 

to convey immovable fropertv — Breach, 

When a person who h^s entered into a contract 
to convev a bouse is unable to fulfil H bv re^^son 
of bjs having no title to the property, he is liaHe 
in damages, the measure of damages being the 
difference in the market price on the date agreed 
on for b'e com^letmn of the sale and the contract* 
ual price, {Banrrji and Gokul Prasad^ J.) 
^anna Lal v Husain Pfo 21 A L J 428 . 

I. B 4 A. 640 : 75 I. C. 460. 

S. 7 ^ — Damages-- Measure of — Infringe- 

m^nt of right — Kommnl damages. 

Though every breach of duty arising out of 
contract gi'^es rise to an action for damages 
without proef of actual damage the amount of 
damages recoverable is as a general rule, gover- 
ned bv the extent of the actual damages sustained 
i m consequence of the defendant’s act In cases 
j admittm” proof of cuch damage the amount mvst 
I he established w*th reasonable certaintv But 
this does rot mean that absolute certaintv is 
T#»quired * nor in alt rases is there a necess'ty for 
direct ei fdence as to the amount Damages are 
rot uncertain for the reason that fhelcss sustai- 
ned is mca'^ale of pr'^of with the certainty of 
mathematical demonstrat’on or is to snme extent 
contingent and incapable of precise measure- 
ment Onlv such approximation to certaintv is 
required as would satisfy the mind of a prudent 
and reasonable person. Pases on the subiect 
reviewed. (Mookerjee and Chot^vtr.. //I King- 
sley 7*. The Secretary of for India. 

72 I. C, 270 : 1923 Cal. 49. 

S 73 — Damages — Sale of goods— Breach 

— T ate sh*fment — 7 ate arrival. 

Under a contract in writing dated 21-8-1819 
deffs, agreed to buy from plaintiffs 25 bales of 
varn. The contract was in these terms : ** This 
day we have purchased frem you the under- 
mentioned goods in accordance with the baaaar 
^uies cottpn varn of laran shipment for Februarv, 
March 1918 is to be given whenever the same 
srrive earlier or later, and on the safe arrival of 
the same by steamer ” On 25 9-1918 defts, wrofe 
to piffs. that unless the go'^ds were delivered in 8 
dav^ the contract was to be treated as cancelled. 
On 12 lO-lhlR the goods arrived in r^ombay and 
the piffs required the defts to take deh'verv. On 
15 10-1918 defts replied that the 8 days' 
period having already expired the contract was 
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cancelled and that they were not bound to pav 
for the goods or take delivery of them. In an 
action for damages, Held that having regard 
to the express provisions of the contract w^ith 
reference to late shipment, the September ship- 
ment was contract shipment which the defts 
were bound to accept The date of breach was 
15-10 1918 when defendants improperly re 
pudiated ihe contract As the property in the 
goods bad not pas‘5ed to the defendants, 
plaintiffs were entitled to recover the difference 
between the contract price and t^e market 
price on the day of the breach. {MvUa^ J.) 
Chotelal Lallu Bhai V . Champsfy Umfrsey 
& Sons 75 I- C 233 : 1923 Bom. 75 

S. 73 — Danja^es—Salt of goods-'RcscU- 

$ion--Ri^ht to return of advance— ‘Further 
damages. 

Where the plff lawfully rescinds a contract he 
is entitled to the return of bis advance and to such 
further damages as were within the contemnla- 
tion of both the parties at the time when the 
contract was made. {Schuabe. C- 7. and Kri^h- 
nan, I.) Adam Haji Pera Mahomfd Is»^ak 
v . Hussain Akbari. 70 1 C. 736 : 

1923 Had 103 

‘S. 73 — Dan^a^es — Sale of goo — Instal- 
ment delivary — Default — Breach — Dam ages — 
Right to sue for. 

Where there is a contract bv the plffs to supply 
goods to the defendants from time to time as they 
required for their business, if the sellers clearly 
show their intention not to be bound by and to 
repudiate the contract, the buvers if they please 
mav treat the notice of intention as inoperative 
and await the time when contract is to be exe- 
cuted and then hold the sellers responsible for all 
consequences of non performance; but in that 
ca«e tbev keep the contract alive for the benefit 
of the sellers as well as their own the buvers re- 
main subject to all their obltefa’ions and liabilities 
under the contract and enable the sellers not only i 
to complete the contract if so advised not with- ; 
standing their previous repudiation of it but also 
to take advantage of anv supervening circum j 
stances which would justify them in declining to I 
complete it. On the other hand the buyers may. i 
if they think proper, treat the repudiation of the 
sellers as a wrongful putting an end to the 
contract and may at once bring their action as ! 
on a breach of it and in such action they will be | 
entitled to such damages as would have arisen i 
from non-performance of the contract at the 
appointed time, subject, however, to abatement 
in respect of any circumstances wh’ch may have 
afforded them the means of mitigating their 
damage. Frost v Knight (1872) L. R. 7 Ex 11 1; 
113; Cost V Amhet^ate etc JBv Co (1851) 17 Q. 

127 ; Braitkwife v Foreign Hardwood Co. 
(1905) 2 K, B, 543 ; Melarhrtn v NickoJl and 
Kmght (F201 1 K. B. 693 Ref. imita, /.) Najan 
AffMAD Ha|i a LI 1/ Sale mahomed Peer maho- 
MED. 1923 Bom, 113 

S. 73 — Dufy to minimise damages. 

In a suit for damages for breach of contract 
the duty on the part of plaintiff to minimise 
damages arises only after a breach has occurred. 
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{Sanderson, C. J . and Rtchafdson, J .) Burn and 
Co. Ltd. V. Thakur Saheb Sree Lukhdirjee 

28 C. W, N 104. 

S. 74- Compromise decree— Power to 

I teheve — Interest — "Waiver, 

The amount due under a compromise decree 
was to be paid up in in«!talments, and there was 
a stipulation that on failure to pay within the 
date fixed, the decree-holder was to get interest 
at 1 per cent per mensem from the date of de- 
fault and he was at liberty to execute the decree. 
After the due date the judgment-debtor made 
payments to the decree-holder, who claimed 
appropriation first towards interest and then to- 
wards the decretal sum. Held, that the decree- 
holder was entitled to interest and the clause as 
to executing the decree was^for the benefit of the 
decree-holder and the acceptance of part-pavment 
did not amount to waiver of the r’ght to interest, 
{Jwala Prasad and Ro^s^ //.) Barclay r. Mt. 
Dhandei. (1923) Bat 194 : 71 1 C. 937 : 

4 Bat. L. T, 112 : 1923 B. 322. 

S. Contract— Breach of— Penalty — 

Damages ascertained by parties — Dufy of Court 

The idea is very common that what is called a 
“penalty clause'’ in a contract is a mere hrutum 
fnlmen, an agreement that neither party has any 
intention of enforcing at all to any extent. Such 
j an agreemenl would certamly not be mentioned 
j in the Contract Act, and in fact would not be 
I agreement at all. A penalty clause merely fixes 
‘ a maximum for damages which would be difficult 
to state in terms of money, and any how does not 
deprive the aggrieved party of his right to 
damages that can be so estimated. 32 N. L R’ 
177 Ref [Hailhfax, A J . C) Balaji v. Sukamiya 

1923 Nag 98 

S. 74 — Enhanced rate from the date of 

def atilt. 

A mortgage-deed provided for the payment of 
interest at 8 annas per cent per mensem pavable 
half-yearly and that if a default was made in 
making such payment the interest due was to fcwe 
added to the pnnc’pal and the whole sum was to 
bear interest thereon at 32 annas per cent, per 
annum ; held that the contract is not penal. An 
agreement to pay interest at an enhanced rate 
for the breach of a contract may not be extra- 
vagant or unconscionable, it the original rate of 
interest was fixed low in order to enable the 
debtor to pay interest regularly at the stipulated 
time. A covenant to pay compound interest is by 
itself not penal. S. 74 Contract Act does not 
enact that the stipulation for the payment of en- 
hanced interest from the date of default ought 
always to be considered penal. (Kanhaiya Lai, 
J . C.) Kandhi V , Hussain Bibl 

26 0. C. 352 . 1923 Oudh 158, 

— S. 74 — Forfeiture of deposit for breach 

of stipulation — Penalty 

Neither S. 74 of the Contract Act. nor the 
principles of law laid down in decisions dealing 
with promises to pay specified sums m case of 
breach of contract, apply to cases of forfeiture of 
deposits for breach of stipulations. In such caaes 
the rule is that where the instrument refers to a 
sum dep<>sited qs security for performappe the 
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forfeiture will not be interterOd with, if reasonable 
in amount. [Duckworth, A) Singer Sewing 
Machine Co v. Maung Tin, 

U L B. R. 420 : 1 Bur. L. J. 168: 
70 L C. 96 : 1923 Rang, 47. 

S. 74 — Gram bond — Damages— Undue 

influence. 

When a grain '’bond provided that on failure to 
repay at a certain date the deft, would be liable 
to pay interest at 37] p« c. pei annum and the 
plff waited for 6 years .before enforcing the bond 
m which time the original claim for Rs. 400 had 
risen to Rs. 1,700-. Held that in such cases the 
prayer is not for the performance of the contract 
but for the compensation for breach, and in such 
cases the courts are entitled and in fact it is their 
duty, to grant compensation, having icgard to all 
the circumstances of the case. (Le Rossignol 
and Haritwn, JJ,) Tikaya R\m v, Jiwan. 

1923 Lah. 452. 

— S. 74 — Higher rate of interest by oral 

agreement not allowed. 

In order to avoid the consequences of S 74 of 
the Contract Act all that a mortgagee need to do 
is to reserve the higher rate as payable under the 
mortgage and to provide for its reduction m case 
of punctual payments. {Broadway and Harris 
son,JJ.} Fitzholms z>. The Bank of Upper 
INDIA.Ltd* 4 Lah. 268 : 1923 Lab. 648, 

S. *l4t--lnterest on default of payment of 

principal — Penalty. 

Where a bond provides for payment of principal 
without interest by a certain time, but on default 
provides for 37] p.c. interest from the date of bond 
it is a penalty and will no be enforced by Courts, 
{Dalai, J. C.) Faqir Chand v. Baij Hath. 

9 0. & A. L. B, 873. 

— — S. 74 — Interest — Poxver to relieve against 
^Penalty. 

It is not open to the Court to interfere with the 
late of interest stipulated between the paities un - 
less the court is satisfied that the rate of interest 
charged is a penalty within S, 74 of the Contract 
Act. In other cases the court would be making 
a new contract between hhe parties. {Greaves 
and Ghose^ JJ) Satyabhama Sundari v. Maho- 
med Esahakmeah. 1923 Cal, 268. 

S. 74— Interest— Rate of. See (1922) Dig 

toi* 391. Narain Das v ABinash Ch ander. 

44 M. I. J, 728 : 27 C. W. IT. 299 : 
21 A. L, J. 201 : 69 I. C. 273 : 
37 C. L. J. 467. (P. C.). 

S, *l4r^Penal cUmse^-^Oompensation. 

Where a Court considers that a clause in a 
contract is pennl, it has to give reasonable coni' 
pensation for the breach not exceeding the amount 
of penal interest But" it cannot reduce the in- 
tiejrest from the date of default below the rate 
originally fixed. (Deniels^ A. J. €,) ShEo Jiawan 
V. Mt MitHanA, . 192S Oudh 162. 

S. 74— Penalty— Compound interest from 

date of default at the same rate as simple 
interest. See (192 1) Dig. CGl, 366. Macli 
Chettiah V. Veeranna TevaN. ^ I. 6. f 12* 

Y, D— 28 
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Penalty— compound interest — 

Relief against penalty. 

The Courts do not lean towards compound in- 
terest, they do not award it m the absence of 
stipulation but where there is a clear agieement 
lor payment, it is m the absence of disentitling 
circumstances allowed. 

Under a mortgage deed, it w^as agreed that if 
any of the monthly instalment? of interest was 
net paid on its due date, such unpaid instalment 
of interest should be capitalised and added to the 
amount of the principal loan and would henceforth 
carry interest at the rate of twelve annas per 
I month leviable as simple interest, and it was 
further provided that all such additions by way 
of capitalised interest should be chargeable upon 
the mortgaged property. Held, such a provi- 
sion was not penal so as to bring the case under 
S 74 of the Contract Act. {Fawcett. J.) Nadershaw. 

V Shirinbaj. 26 Bom. L. R. 839. 

— S. 74 — Penalty — Fi.xaUoit of price of 

paddy due under contract — Ho undue influence 
Power of Court to reduce price. 

The plaintiffs advanced a sum of Rs. 500 — and 
for this the defendant undertook to repay 172 
maunds of paddy in the ne.xt year and the same 
amount in the following year In default of 
delivering paddy the price was to be charged at 
Rs. 3 — per maund. There was no suggestion 
that the defendant acted under any undue in* 
fiuence. It was found that the defendant had to 
pay under this agreement nearly double the 
amount advanced. Held that there was no ground 
for holding that the stipulation was a penalty 
and the Court had no power to reduce the price. 

It was m the interests of the party that a 
definite rate should be fixed for the paddy and it 
might have been to the advantage of the defendant 
if the paddy at the time of payment was selling at 
a higher rate to be able to pay cash instead of 
paddy itself. {Newbould and Panton, JJ ) Ashraf 
Ali V. Makbul Ahmed. 49 C. 1049 : 70 I. C. 981. 

S. 74 — Penalty — Mortgage — Enhanced ^ 

interest 

Where there is ample security as in the case of 
a mortgage an increase ot the rate of interest 
from 24 per cent to 36 per cent from the date of 
default is a penalty. {Robinson, C. J, and Macgre^ 
gor, J.) Ko Taine V. Ismail Cassim Morad 

69 I. C. 204: 1923 Rang. 61. 

S. 74— Penalty Right of resale of goods 

— Power to sell on breach of conditions. See 
(1922) Dig. Col. 393. Nazirkhan v* Misza 
Mahomed Abid. 10 0, J. 88, 

S. *14:— Penalty — Stipulation for en- 
hanced interest on default — When a penalty-^- 
Mortgage deed 

Where the rate of interest stipulated for as 
payable in case of deafult is not unconscionable, 
though it is slightly in excess of the original rate, 
the Court may well award the enhanced rate as 
reasonable compensation. 20 I. C. 949 Rel. {Kan- 
kaiya Lai, J. C.) DULAM SiNGH AJODHIA. 
Prasad. 9 0. & A. I. B. 366 : 72 I. C. 919 (2). 

S. 74— Remissions. (1922) DIG. Cox.. 

1034* Kesheo Rao V. Kbishna Rao. 

70 1. 0. 31. 
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- g 74 — Scooe of. See (1922) Dig. Col 
m Bt’DH SINGH V. Baldeo SAH.AI^^ 

- g, n^-^Stipulaiion for enhanced interest 
on defaull— Penalty 

A mortgage provided for paymeut of interest 
regularly at the late of 21 per cent at the end of 
each month and on default the whole was to be 
come due at once or to pay interest at 24 per cent 
Held the question whether the provision for en^ 
hanced inte^e^t is a penalty ranst be decided on 
the facts of each case Seeing that the interest 
is only per cent* it was held it was not a pen- 
alty. [Robinson, C. J, and May Omig^ /.) P* C 
Pal V, K. A. L. R, Firm. 1 Bang. 460* 


, , — Ss. 76 and lll—Shares tn a company-- 

Contract for sale and delivery— Rights of trans- 
feree — Pledge, 

Plaintiffs sold some shares to the 1st 
defendant who sold 25 of them to a third party 
and pledged 104 along with other similar shares 
to the second defendant. Defendant 2 put for- 
ward defendant 3 as a party who was willing to 
advance money In fact defendant 3 was a mere 
nominee of 2nd defendant and defendant 2 got 
possession of 303 shares fraudulently. The 
fraud was that he deceived defendant 1 by 
false pretences that he would use these shares for 
the purpose of raising a loan for the benefit of 
defendant which he did not do and which he did 
not intend to do, his real object being to secure 
himself from loss as regards the moneys due to 
him from 1st defendant. Tbe plaintiffs sued to 
recover the shares and damages from defendants 
2 and 3. Held that the plaintiff's suit was unsus- 
tainable and tbe lemedy of the plaintiffs was to 
sue the 1st defendant for the purchase money. 
The shares were moveables or “ goods ** within 
S. 76 of the Contract Act and the case therefore 
fell within S, 121 of the same Act. The piantiffs 
had delivered all they bad and they could not, 
therefore rescind the contract on the buyer's 
failing to pay the price unless it was stipulated 
by the contract that they should be so entitled. 
The plaintiffs as vendors agreed to sell and 
deliver transfers and certificates with the interests 
and rights which they conveyed. Such delivery 
passed not the property in the shares but a title 
legal and equitable which would enable the 
holder to vest himself with the shares On 
delivery of the documents there was no interest 
left 10 the plaintiffs on which any equity can be 
founded. As between them and 1st defendant 
there was no fraud or misrepresentation which 
could vitiate the transaction, [Macleod, C. /. and 
Ctump, 7.) Vadilal v, Manekji, 

25 Bom. L. R. 414 : 1923 Bom. 373. 

Ss. 78. 83, 107 and ll%— Ascertained 

goods — Warrant 

Where goods were purchased on condition that 
they would be undamaged, and subject to inspec- 
tion and approval, there is an imphed warranty 
that they are such as fall under the denomination 
df undamaged goods. Tbe goods cannot be said 
to be ascertained until the inspection and appro- 
val are over* [Jwala Prasad and Ross, //.) 
FIRM OF RAMDEYAL RaM NARAIN V. FIRM OF 

pHAiRO Box Gourioutta. I Bat. L. B. 398. 


COOTBAOX ACT. S. 82, 

Ss. 78 and Contract for purchase of 

motor cay — Puce agteed to be paid tn install 
ments— Default Breach of warranty— Damages, 
Plff. entered into negotiations for the purchase 
of a motor car on the 5th of April and deposited 
Rs. 1.000 that day. signed the agreement to take 
delivery of the car on 27th April and paid the in- 
surance money and Rs. 250 for the first instal- 
ment on 11th May. Under the terms of the con- 
tract the buyer was to pay the balance of the 
purchase money of Rs 3.000 in monthly it^stal- 
ments of Rs. 250 from the month of May. After 
delivery of the car the seller had a right to enter 
■ upon the premises where the car was and inspect 
‘ the car ; the purchaser was not to dispose ot the 
► car before the full price was pmd ; the pureba^r 
was to insure the car and assign the policy to the 

- seller In default of observance by the buyer of 

- anv of the conditions aforesaid the seller had the 
right to determine the contract and to seize and 

t take possession of the car The buyer did not 
^ make any payment after July and the seller deter- 
3 mined the contract by notice m November The 

- buver brought a suit for damages on the 

0 that the car was worthless and he had lost the 
e earnings which he expected out of the car. Held 
t that the intention of the parties as expressed in 
e the conditions cited wms that the P^^P^^ty m the 
y car should not pass until full price had been paid; 
X thatS 78 of the Contract Act was subject to the 
)f intention of the parties , that the contract of sale, 
d thou cfh of a second hand motorcar, was subject 
e to implied warranty that the car was s^^vice- 
;o able i e.. reasonably fit for the purpose for which 
0 it was brought ; that there v;^as a breach of such 
s warranty for which the plff* was entfiled to 
j- damages, notwithstanding deft’s repudiation of 
0 it. [Pratt, J^) HURBUT John Amies v. Jal P, 
° VIRP 25 Bom. B. K- 778 : 1924 Bom. 41. 


— S »yg — Sale of specific goods — Position of 
buyer— Claim for price— Wholesale delivery. 
Where specific goods are sold and agreed to 
be delivered wholesale to a certain person at a 
certain rate, it is for the buyer to get goo^ 
weighed and delivered to him. The werghment 
is only for the consideration of the buyer and the 
latter cannot by delay in weighing the goo^ pre- 
vent the transfer of the ownership to him. Where 
the contract was for the sale of the entire heap 
of bark stored in the godown amounting aPpro^‘; 
mately to 446 maunds it was practically a sale of 
' specific or ascertained goods and it was tbe "hriy 
of the purchaser to get the goods weighed and 
i delivered on the due date. J'- C-_ 

Annas t,. Sheikh DUBar. ^ a a 89 . 

Ss. 82 aad 88— Wft6« proptrtytn goods 

^^The comMned effect of those sections is that 
where goods agreed to be sold are not ascertained 
^ the time of making the agreement but goods 
answering the description m the agreement are 
subsequently appropriated by one party tor tn 
purposes of the agreement and that 
is assented to by the other, the sale is complrte 
and the property in the goods passes to the 
buyer. In order that tbe property may P®®* , 
tbe buyer it is necessary that the goods 
priated to the contract by the seller must ansuw 
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the doscription ia the agreement. Mere appropria- 
tion by the seller does not pass the property in the 
goods to the buyer The effect of appropriation 
IS that the seller loses the possibility of 
withdrawing the goods from the contract and he 
would break his contract with the bu^er if he 
offered any other goods to him, though the goods 
still remained his property. The appropriation 
must be assented to by the buver to pa^s the 
property. {Mnlla, J ) N. Buch and Co v, 
GordhandaS Mavji 70 I. C. 877 : 1923 Bom 92. 

S. SZ— Passing of propeyly to buyer. 

The defendants ordered twenty motor cars 
from the plaintiffs upon terras that the plaintiffs 
should send them by rail and that the detendants 
should pay for them to Messrs. King King & 
Co, at Delhi against the railway receipt. Messss 
King King & Co. at Delhi were the plaintiff’s 
agents to receive payment of the price from the 
defendants, and to deliver the laiiway receipt to 
them on payment. The railway receipt was made 
out by the plaintiffs in their name as consignees 
and endorsed by them in blank. The cars were 
consigned at owner’s risk with the result that 
the railway could not be held liable for the loss 
thereof* 

Htld) that the plaintiffs delivered the cars to 
the railway at owner’s risk without the consent 
express or implied of the defendants, that the 
plaintiffs’ intention was to retain the ownership 
of the goods until the defendants paid the price. 
That the plaintiffs having instructed their agents 
not to deliver the railway receipt till payment, 
the appropriation was not absolute and final, 
but conditional on payment by the detendants 
and that there was therefore no * ‘appropriation" 
Within S 83 of the Contract Act, That the pro- 
perty in the cars did not pass to the defendants 
on delivery to the railway company and that the 
defendants were not liable for the price. 

S. 83 applies to a case where the seller is 
authorised to make the appropriation and the 
buyer has given a previous implied assent to the 
appropriation {Mulla, /.} The Ford Automo- 
biles V , The Delhi Motor and Engineering 
Co. 70 I, C. 188 : 1923 Bom. 125, 

— S. ^l-^Consignmeni of goods'— Pro pet fy 

if passes'Who can sue for loss. 

Where goods are consigned to a Railway com 
pany property passes to the consignee under S 91, 
Contract Act and he alone can thereafter sue the 
Kailway Company for loss arising out of the con- 
tract of freight {PhiUtps, /.) M. AN0 8.M. Ry. Co I 
t», RanGaswamy Chetti. 73 I. C. 337. 

— S. 91-^Scope — English law, 

S. 91 does not provide for cases where the 
seller delivers the goods to a carrier and re- 
serves the right of disposal. Therefore the Courts 
of British India resort to the rules of English 
Common law so tar as they are not inconsistent 
*#ith the text of the Contract Act. One of those i 
rules is that where in pursuance of the contract, 
the seller delivers the .coods to a carrier, for the 
purpose of transmission to the buyer, but retains 
a jus disponendt until certain conditions are ful- 
filled* the property is the goods does not pass to 
the buyer until the conditions imposed by him 
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are not fulfilled. This rule applies not only to de* 
livery of goods to ba carried by sea. but to de' 
livery lo carneis by land and to canal-boat com- 
panies {Mulla,,!.) The Ford Automobices 
V . The Delhi Motor and Engineering Co. 

70 I. C. Ids * 1923 Bom. 125. 

Ss. 99, XQ*ti"Sioppagi tn transit— Nature 
of right — Assignment of document of title — Effect 
— Burden of proof. 

Pot Sanderson, C, J, Quaere v\,hQ*hGv the right 
of a seller of goods to stop the goods in transit is 
a mere equitable right. 

Per Richardson It is too late in the day to 
argue that the right of stoppage is a merely 
! equitable right. 

Where the buyer of certain goods while they 
wei e in transit became an insolvent but bad mean- 
while assigned the dccument of title to a third 
party and the vendor exeicises his right of stop* 
page in transit, it is for the assignee to show under 
S 102 that he acted in good fath and paid valu- 
able consideration 

Origin and natuie of the vendor’s right of 
stoppage considered, {Sanderson, C. J, and 
Richardson, J) Rash Behari Karuri v Narain 
Das Dokilal. 50 Cal. 399 : 27 C W. N. 231 : 

1923 Cal. 182. 

Ss. 102, 108 and 178 — Documents of title 

—Railway receipt- Assignment— Mode of— Rights 
of transferee and consignee — T, P. Act, S. 137. 

Railway receipts are not negotiable by law and 
are not rendered negotiable by S, 1^7 of the T. 

P. Act. Nor was there any thing to show that 
such receipts were negotiable by the mercantile 
custom of Rangoon. S. 137 of the T, P. Act 
merely provides that the methods of assignment 
in Ch. 8 of the Act shall not apply to the case of 
certain specified documents which are for the 
time being by law or custom negotiabJex It 
merely deals with the manner in which the 
documents to which it relates can be transferred, 
but it does not affect the result of the transfer 
when made. 

In order that such transfer should have in the 
case of railway receipts the effect of transferring 
the ownership of the goods, it must be establish- 
ed that they are not negotiable. {Robinson^ C. J, 
and Maegregor, J) S R. N. S- Arunachellam 
Chetty V, Ko. Po Yan. 1923 Bang, 1. 

' — — — s. 107 — Damages — Claim for difference 
of price at which plaintiff sold and that at 
which defendant bought 

The plaintiff sold Masoor to the defendant who 
did not pay the price nor did he take delivery. 
The plaintiff therefore after giving him notice 
sold the grain. The price at which he sold was 
a lower price than that at which he bad originally 
sold to the defendant and be claimed the differ- 
ence as damages. Held, the case was clearly one 
under S. 107 and the plaintiff entuied to the 
damages. {Contis and Das, //.) BhaqwaNdas 
V, Keshvvarlal. 1 Bat. 696 ; 69 I. C. 681. (2): 

4 Pat. X, T, 259 : 1 Pat. X. R. 186; 

1923 P. 49. 

-——8 W Sale of goods— Rights of vender 

Reammhle ime for resale of good^x ♦ 
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Where a right of re«sale xs given by the con- 
tract between the parties, it is not necessary that 
the property in the goods should pass to the pur- 
chaser to enable the seller to re-sell the goods 
and claim the difference between the price of the 
goods as originally contracted for and the price 
fetched at the re-sale 

If the goods have been resold by the vendor 
within a reasonable time aftet the breach of 
contract by the purchaser, the measure of the 
damages will be the difference between the price 
agreed to be given and the price realized on the 
re-sale, with the costs and expenses of the re-sale, 
but if the re-saie has been unreasonably delayed 
until the market has fallen, the price realized on 
such re-sale will not afford a true criterion of 
the damage. 

If the seller elects to re-sell, he must do so 
within a reasonable time from the date on which 
the contract was finally repudiated by the buyer 
Any other conclusion might cause undue hard- 
ship to the buyer, for it will then be open to 
the seller with the deliberate intention of causing 
loss to the buyer, to delay the re-sale until the 
market has fallen and then re-sell the property, 
and thereby cause to the buyer a loss which he 
might not have sustained had the re-sale taken 
place within a reasonable time from the date of 
the breach of contract. (Abdul Rao of ^ J ,) Firm 
OF Abdul Hakim Mahomed Sadik v , Joho 
JAUTZEX. 72 I- C. 772. 

— — S. essence of contract’gefieral 

rule. 

The general rule is that time is the essence of 
mercantile contracts and particularly when a 
party agreed to make payment and take delivery 
as soon as the goods arrived. Provisions in the 
contract regarding payment of interest and liabili- 
ty for godown rent do not take the case out of the 
general rule. Where no evidence had been offer 
red that the plaintiffs in fact took money to 
the Hindustan Mercantile Association when it was 
their duty to make an unconditional offer of cash 
to the defendants and wrote asking to be told 
where to make payment, several days after receipt 
of the defendants' warning. 

He/d, plaintiffs failed to make out any breach 
of contract by the defendants which would entitle 
them to damages. (Marhueau and Campbell J/.) 
The birm Durga Dat Jagan Nath of Delhi v. 
The Firm Ram Partab Sukh Dayal of Delhi. 

182S Lah. 188. 

S. lOB-^Animals'-^Sale by person having 

0taltfied possession^Titk io property when 
passes, 

Whete a hirer of certain buffaloes makes them 
over to another in settlement of a debt the latter 
does not get a title to the property , as the vendor 
had only a qualified possession and for a specific 
purpose, {bnchwcrtk, /.) maong Nyan v. Ko 
UkVm, tl923 Kang. 98 (1). 
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*8. 113 — Sale^of goods — Merchantabthty 

— Test of — Damages to major portion of goods — 
Effect of. 

The effect of S, 113 of the Contract Act is that 
when there is no express warranty in the sale of 
goods, there is an implied warranty of merchanta- 
bility. The question whether goods are 
“merchantable" in law is a question of mixed 
fact and luw A bale of a thousand pieces of 
piece-goods of which nme-tenths are damaged, 
however slightly is ra-dically unmerchantable and 
a seller cannot force such goods on an unwilling 
I buyer, in such there is no room for the applica- 
tion of the principle of de minimis. 8 L W. 
192 , (1910) 2 K. B, 937 , (1910) 2 KB. 831 Ref. 
(Coutis Ti otter and Ramesam, JJ.) Messrs. 
Malli & Co. V, V A. A. R. Firm, 

32 M. L. T, (H. C.) 158 : 69 I. C. 396: 

1923 Mad. 252. 

S. llS—Acceptance 

1 he question of acceptance does not arise when 
the property in the goods has passed to the buyer. 

, The provisions of S, 118 do not apply where the 
property in goods has passed to the buyer , for 
where the property in goods passes by appropria- 
tion on the part of the seller and assent on the 
; part of the buyer, since the appropriation can 
‘ only be of goods of the contract description , the 
' conditions of the contract are ex-hypothest com- 
1 plied with. The case contemplated by S. 118 is 
one where there has been a contract with a 
’ condition and the condition is broken. In such 
a case the buyer may waive that right of rejection 
and accept the goods. The property in the goods 
, then passes by the buyer's acceptance and it the 
I buyer thereafter refuses to pay for and take de- 
i livery of the goods, the seller is entitled to sue 
j the buyer for the price (Mulla^ J,) N. Buck & 
Co. V, Gordhandas Mavji. 70 I. C. 877 : 

i 1923 Bom. 92. 

1 — '■--*^ — •8, llO-^Sendtng moie goods than was 
: ordered — Right of rejection — Subsequent offer-^ 

' Effect of, 

A consignee of goods has got the right to reject 
j the goods when more than what was ordered is 
I sent. The fact tnac the consignor's agent subse- 
j quently offered to reduce the consignment cannot 
I affect the legal position of the parties. (Foster , /*) 
j Jugal Keshwar Bholanath v Kishori Lal 
1 Behari Lal. 74 I. C. 923. 

) 

I Ss, 128 to 135 ““Applicability of-“-Prin- 

cipal and surety-- Liability of surety — Debt 
extinguished by merger—Effect. See C. P, Code, 
S. 145. 44 M. L. J, 17 L 

— — S. 128 — Death of pfinctfal debtor--^ 
Liability of surety. 

Under S. 128 ot the Contract Act the death of 
the principal debtor does not discharge the surety 
from bis obligation. [Kotwal, A. J.C.] Laxman t?, 
GoRAKHJl ^ 69 1. Q. 557 (2). 


— 8s. 108 and ItS—GTatuitous bailment — S.%^B--DtbChargcof Sunty-'Vanance lU 

of Jewefs^-'Bailee pledging goods and soiling them contt act, what amounts to, 

^Bcmfide purchaser without notice— Rights of ! According to the terms of a compromise decree, 
See (1922) Dig, Col. 367. See (1922) Dig. Col. 396 ! the defendant was to put the decree debt in a 
iUttA RaM^swaMI Gupta KamalaMmal, I certain number of instalments* and an attachment 

70 I, C» 448, 1 order obtained by the decree holder was to romaifi 
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in force till the debt was paid. A certain person 
stood surety for the performance of tbe terms* The 
court subsequently without the knowledge or 
consent of tbe surety allowed the attached 
properties to be sold Hcld^ this did not dis- 
charge the surety as the court did only what the 
attachment order implied and hence there was no 
variation in the terras of the contract. {Shadi 
Lai, C. /. and Bforde, /.) FIRM of Darshan 
Ram Ganesh Das v. Firm Khair Din Allah 
Bakhsh. '73 1. C. 353 * 

On appeal from. 71 I. C 783 (2). 

S. IZAi-- Discharge of surety— ^Change in 

relatzonshif between debtor and creditor. 

Certain decree- holders attached the entire 
property of the judgment debtor and a person 
stood surety undertaking the liability to pay* 
Subsequently the judgment-debtors with tbe 
consent of tbe decree-holders obtained permis- 
sion from Court to effect private mortgages or 
sales. Held that there was a change m the posi- 
tion of the debtor and the creditor by the release 
of the attachment and that the surety was dis- 
charged fiom his liability. [Abdul Raoof, J.) 
Darshan Ram Ganesh Das v. Khair Din Allah 
Baksh. 711. C 783 (2). 

3. 134 — Sureties—Discharge of obliga- 

tion^Two sureties for a pro-note— Discharge by 
one of the sureties — Execution of fresh pro-note 
by one of the sureties — Effect of. See (1922) Dig. 
Col. 398. Kondapalli Lakshminarasayya v, 
KoN'DAPALLI Venkatakrishnayya. 70 I. C, 355. 

S. 142 . — Delivery 0^ ioods — What consH- 

iuies — Filling up forwarding note if sufficient 

The mere fact that the loading clerk of a 
Railway filled up what is called the serial num- 
ber in the forwarding note without doing any 
furtl;ier would not amount to the delivery of 
goods to the railway by the consignor. [Rafiq and 
Lindsay^ JJ.) Lachmi Narain v, B. B. & C. I. 
Railway Comi^\ny. 45 A. 236 : L. R, 4 A. 97 : 

21 A. I. J. 474 : 74 I. 0. 248 : 1923 A. 449 (2). 

S. 151— Bailee — Hotel keeper — Loss 

of goods belonging to guest — Liability for. Sec 
(1922) Dig, Col. 398 Jan and Son Vt A. CaMEron. 

44 A. 785. 

^Ss. 161, island IQl’—Railway^Liabtbty 

of, as earner — Exemption — Risk-noie Form B. 

Under Ss. 151 and 153 of the Contract Act 
read with S, 72 of the Railways Act, the liability 
of the Railway administration for the loss, des- 
truction, or deterioration of goods delivered to 
the Administration to be carried on by railway is 
that of an ordinary bailee ; that is to say, if the 
Railway Administration take as much care of the 
goods hailed to them as a man of ordinary pru- 
dence would under similar circumstances take of 
his own goods of tbe same bulk, quality and value 
^ goods bailed* they will not in the absence 
of special contract be responsible for the loss 
destruction or deterioration of the goods. The 
Railways Act of 1890 by repealing Ss , 7 and 10 
of the Carriers Act and by also enacting in S. 72 
Cl. (3) that nothing in the common law of England 
or in the Carriers Act of 1865 regarding the res- 
ponsibility of common carttOrs'Witb respect to 
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the carnage ot animals or goods shall affect the 
responsibility of a Railway Administration, leaves 
no room for doubt that tbe liability of the Railway 
Company must be measured and determined solely 
by the tests formulated in Ss. 151 and 152 of the 
Contract Act The onus is therefore upon the 
bailee to show that he is exonerated from liability 
for loss to the bailor by means of a special risk 
note relieving him from such liability. [HulUch- 
and BuckniU, JJ.) The Great Indian Peninsu- 
lar Ry., Co. V, jiTAN Ram Nirmal Ram. 

2 Pat. 442 : 1923 Pat. 82 : 4 Pat. L, T. 173 : 

72 I. G. 440 . 1 Pat. L. R. 169 . 

1923 P. 285. 

S, 162 — Bailment — Deposit— Death of 

Depositary— Liability of heir— (1922) Dig. Col. 
399. Promothonath Mpllick v. Prodymano 
Kumar Mullick. 69 I. C. 900. 

— 3^ jij-g — Pos^es6ton of agent for salc-^ 

Pledge — Validity of. 

Where a person is entrusted with certain 
machinery in order that be might dispose of it his 
possession is rightful and a bona fide pledgee of 
the property from him gets a good title thereto* 
{Maogregor, J.) Singer Sewing M aching Co Vi 
Yen Kun, 1923 Rang. 68 (1). 

Ss 178 and 108— possession^* mean* 

tng of. 

it has been often held {thatjpossessioa required 
in S, 178 is similar to the possession required by 
S. 108 of the Contract Act in regard to sales that 
IS to say, the possession must be juridical posses- 
sion of the goods and not mere custody. Where 
P was given possession of the sewing machines 
by the owner in order that he might sell them for 
and on behalf of the owner and he pawned the 
machines with a pawn broker. 

Held : his possession is not a mere custody for 
safe keeping, but for tire definite purpose of sale* 
He would have such a possession of them as is 
contemplated by S. 178. The fact that he disposed 
of the goods contrary to the instiuctions of the 
owner makes no difference to the character of 
Che possession which vested in him. If* therefore, 
the pawnee acted in good faith and had no ground 
for doubting the authority of P to pledge the goods 
he would be entitled to the protection granted by 
S, 178. {Robinson, C. /. and May Oung, J,) 
Emperor v, Ngo Po Chit. 1 Rang. 199 i 

2 Bur. I. J. 241 : 74 I, C. 10§0 ; 24 Cr. 1. J, 858 i 

1923 Rang. 227* 

— S. 178 — Possession may be lawful and 

yet appropriation may be dishonest — Proviso 
still applies. 

It is not necessary before the proviso to sectiOh 
178 can be made applicable that the goods or 
documents should be obtained dishonestly in the 
first instance, and a subsequent miasappropriation 
of them or any offence connected with them after 
they had been lawfully acquired prevents the pos- 
sessor from making a valid pledge of them. To- 
create a valid pledge the pledgor must 
be in juridical possession of the goods as dis- 
tinguished from a bare custody. 12 Bom. L* R^ 
870 dist- {Kennedy, J. C. and Raymondt 4* J. C.) 
The Karachi Ban^, Kodumal Kalumal. 

^ 1923 Slttdi Hi 
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Ss. 182 aad %%%—Conimct of agency’— 

Limitatton Ach Art 8S. 

Where evidence ot witnesses showed that the 
contract was not simply lor the purchase ot gram 
by the pifts. for the defendant but a contract to 
purchase the goods, hold them tor the delt. and 
sell them upon his instructions at such times 
and in such lots as he might think 6t. Held 
the transactions may be properly regarded as a 
contract of agency carrying with it the rights to 
indemnity conferred upon the agent by S. 222 
of the Indian Contract Act. That being so art 83 
of the Limitation Act was applicable to the case 
{Scoti bmith and Ffotde.JJ) The firm Devi 
Sahai Ramji Das t?. Tirath Ram, 

73 I, C. 143 : 1923 Lah, 478. 

— — S. 190 — Agent for t.ale—Appomfment of 
suh^agent — Contract — Right to implement — Lien 
of agent — Retainer, 

Plaintiff contracted to supply mineral ere to 
defendant for sale on the London market at an 
agreed rate. Defendant who had no place of 
business in London appointed bis London agents 
as sub-agents and they entered into forward con- 
tracts for the supply of ore. The plaintiff failed 
to carry out the terms of his contract a^d to 
supply ore whereupon the sub agents purchased 
ore from other sources and carried out their con- 
tracts with third persons, debiting the extra 
charges against plaintiff. The defendant retained 
moneys due to the plaintiff tow’ards the expenses 
entailed by the latter’s non fulfilment of the con- 
tract. Held that the defendant being a factor ab 
well as an agent for sale, had authority under the 
circumstances to appoint a sub agent and that 
the defendant was entitled by way of general or 
particular hen to retain moneys belonging to the 
plaintiff m his lands. 39 M. 365; 42 Ch. D. 424 
1911 A. C. 105; 1912 A. C. 673 foil. {Pratt and 
Duckwfth, //.j The Laiboak Syndicate v, 
Finlay Fleming Co. 1923 Rang. 84. 

S. 200— Ratijicatian-^ Melcharih by 

person utthont authority 

Where the only objection to the grant of a 
melcharth is that it was granted without proper 
authority it can be subsequently ratified by the 
person who has power to grant it. [Oldfield 
and Ramesam, JJ.) Kozhikot PathinhaRE 
Kovilagath Sankara Menon. 

73 I. C. 370. 

— S. 215 and 19 — Principal and Agent — 

Dealing by agent in the business of the agency 
Without the knowledge of the Principal— Contract 
voidable at the option of prmcipal-English and 
Indian Law (1922) Dig. Col. 399. Achuta Naidu 
V* Oakley Bowdan & Co. 69 1. G. 927. 

S. 2^0— Contract to Ike contrary, 

- Ah agent is not personally bound by a contract 

behalf of his principal in 
tbh absence of any contract to that effect. Such 
a contract, however, has to be presumed to exist 
where the contract is made by an agent for the 
siHe or i^aiohase of goods for a merchant resident 
abroad, [Broadway and Zafar Ah, JJ.) The 
FIRM DEOKI HaNDAN V, RAM Lal QULAK. 

73 1. Gt*835 : 1823 Lab. 296. 


COHTRACT ACT, S. 248 

S 235 — Purchase by agent — LiahtUty — 

Repudiation by principal. 

The Court below found that the purchases in 
question had been made by the deft, on behalf of 
a Rani bv representing himself as her agent , but 
as the Rani had repudiated her liability m a 
letter by her to the Court of Wards, which had 
assumed the superintendence of her estate in 
1920, the plff (vendor) was entitled to recover the 
amount due from the deft, under S 235 of the 
Indian Contract Act {IX of 1872). Held that the 
decision was correct (Kanhaiya Lah J’ C.) 
Rat AN Singh 2;. H^tFizuLLAH. 

9 0. & A, I. E. 820 : 72 I. C. 1011. 

S. 2SS— ’Principal and agent — Liability 

of principal for fraud of agent — Misappropriation 
of goods. 

There is nothing in S. 238 ot the Contract Act 
to show that in order to render the principal 
lisble the fraud must be committed for the benefit 
of the principal It is enough if the fraud is commit- 
ted by the agent in the course ot his business for 
: his principal 1 . e. in matters falling within the 
«cope of his authority. [Chat ter and Pearson, 
JJ) Dina Bandhu Saha v. Abdul Latif Molla. 

50 Cal. 258 : 1923 Cal. 157. 

— S. 239— partner having option to 

send another or take fresh partners — Nature cf 
relation. 

A husband under an agreement took his wife in 
as a partner in his business fixed her share at X 
but he reserved iibeity to take in fresh partners 
as be liked and to determine her share. On his 
death, she was to be at liberty to admit new 
partner Held, the agreement evidenced a part- 
nership Within the meaning of S. 239 of the Act 
[Shah, A. C. J. and Grumpy /.) In re Ambalal 
Sarabhal 25 Bom. L. E. 1225, 

S. 289 — Partnership-Intention of parties 

Commission and not profits. 

The question whether there is a real partnership 
must depend on the real intention and contraet of 
the parlies. Where the agreement recited that 3 
certain person was to get a fixed pay and 10 per 
cent as commision on the net proceeds of the firii! 
and not any share of the profits that person is a 
partner, as he. sole sharer iu the profits [Sander- 
son,C.J. Mukerjee andC halter jeeJJ .) Raghumall 
Khan Delwal v. Official Assignee, of 
Calcutta. 28 C. W. N. 84. 

S, 239 — Partnership — Members — 

Whether one firm can be partner tn another. 

A firm as such cannot be a member of a part- 
nership. A partneisliip under Section 239 is a re- 
lationship which subsists between persons ; but a 
firm IS not a person: it is not an entity, it is merely 
a collective name for the individuals who are 
members of the partnership. It is neither a legal 
entity, nor is it a person, (PagCy J ) Slodoyal 
Khemka V Joharmull Manmull, 

50 Cal. 549 : 75 1 C. 81, 

3, 239 — Remuneration varying with pro* 

fits — Relationship, See (1922) Dig. Col 431. 
Moula Buk V, Muhammad Afzal, 69 I. G* 731i 

S. 2^$—Parlnershtp— Minor memher*^ 

RepudtaUon of liability. 
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CONXEACT ACT, S. 251. 

S. 248 undoubtedly is directed pritnarily to the 
protection of creditors of the firm. Where, how- 
ever, one set of partners is indebted to another 
for the provision of capital, it must be clearly 
open for a minor liable under the deed of part- 
nership, to repudiate his membership if he is to 
escape Iiabihtv to the other partners. {Rif on, J 
C,) Mir Ahmad Sha^h t/. Musharrif Shah 

721. C. 996. 

— 251 — Trading firm — What is — Lta- 
biliiy of partners for money borrowed by another 
partner. 

Any partner in a trading firm has an implied 
authority to borrow money for the purposes of 
the business on the credit of the firm. A firm 
would be a trading firm if its business consists in j 
buying and selling. In such a case there is no I 
duty cast on the person advancing the money to 
make any further inquiries and the other partners 
are liable though the borrowing paitner may 
misappropriate the money. {MuUa, J.) Saremal 
P uNAMCHANO V, KaPURCHAND PUNAMCHAND. 

25 Bom L. E 1098* 

S. 253 {10) --‘Family partners Jnp-Dtssolu- 

tion'T)eath, 

Where a partnership consists of members of a 
joint Hindu family, it is not dissolved by the death 
of any of the partners, as a stipulation to that 
effect is tordinarily to be inferred, (Ptgget and 
Walshi //.) Fakir Chand v, Nanug Ram. 

74 I. 0. 721. 

s. 263 — Profits after dissolution of 

partnership — Partnership property. 

Where the account books produced unmistake- 
ably proved that the order for the purchase of 
goods was made on behalf of the firm and further 
that the payment of the price in two instalments 
was also made on behalf of the firm; but by mere 
accident, tbe goods were received alter the dis* i 
solution of the partnership, held on principle of | 
equity the plaintiff 1= entitled to his share of the ’ 
profits made by the defendants in selling the ; 
goods in question. It may be that the terms of j 
S. 263 of the Contract Act do not cover the case 
in its entirety. (Wazir Hasan, A.J.C) JANKI 
Pershad V. PT. Sameshar Prasad. 

74 I, C. 324 : 9 0. L. J 599 : 1923 Oudh 23. 

S. HB^’-'Dissoluiton of partnership — 

Notice — Publication, 

In the case of old customers of a firm the mere 
publication of notice of dissolution in the public 
press is not sufficient to relieve a retiring partner 
from liability. 8 C. 617 followed. {Beald, I) 
Ezekiel v. The Russa Engineering Works, 
Ltd. 1 Bang. 47 : 2 Bur. L. Z. 46 t 

74 I. 0. 16. 

C0BYEI0OT ^ Casts — Co*defendants Joint 
db^tee— Effect of. 

Where two or more persons join in an attack or 
in a common defence in an action, the^-e is at 
least an implied contract that they will share the 
gain or the loss. At any rate equity will infer 
such a contract and there is a pri-^ra facie right of 
contribution among the litigants so joining in an 
attack or defence. But it tnay happen that the 
defendants to a suit may hay^: Cerent antagonis- 


CO-OBEEAXIVE SOCIEXIES ACT, S. 43. 

tic and exclusive defences and in such a case in 
the absence of a contract or some equity between 
them there will be no contribuBon, Cases on 
the subject reviewed. (Ryves and Sfuarf^ //.) 
Parsottam D^s Kola PURI v Lachmi Narain. 

45 A. 99: 69 I C. 688 : 1923 A. 67. 

CONTBIBIJTION — Tort Joint-tortfeasors — No 

contt ibuiion — Scope of the rule 

To defeat a claim for contribution among co- 
defts, it must be shown that the defts. in the 
former suit were wrong-doers in the sense that 
they knew or ought to have known that they were 
doing an illegal and wrongful act. In that case no 
suit for contribution would He. But. on the other 
band, if the defts In the former suit were not 
guilty of a wrong in that sense, but acted under a 
bona fide cla^m of right, and bad i eason to sup- 
pose that they had a right to do what they did, 
then, no doubt, they might have a right of con- 
tribution inter se, (HalHfax, A J C.) Jhibu 
V. Balaji. 1923 Kag 255 : 73 I. C 228. 

CONVEESION — Judgment — Effect of — Title, 

A Judgment in conversion does not pass the pro- 
perty unless and until the decree is satisfied. Dis- 
tinction between detinue and conversion in Eng- 
lish law considered. {Schwabe, C J. Oldfield and 
Names am. J/.) Sinnan Chetty v, Aligiri 
Aiyar. 45 M. L. J 516 : 18 L. W 645 : 

46 Mad. 852 : (1924) M. W. 6. 

Eyectment— Trespasser, 

The principle that in a suit for the ejectment of 
a tenant from a joint holding all the co-sharers 
must act iointlv or obtain partition is not appli- 
cable, where the defendant is not a tenant but a 
trespasser. [Moti Sugar, J,} Lekha v. Bhani. 

1923 lah. 647. 

CO-OPEEAXIVE SOCIETIES ACT. (2 of 1912) 
S. 43 — Object of — Disputes between society and 
members — Cognizance by Civil Court, 

The object of the Co-operative Societies Act is 
to encourage thrift, selfhelp, co-operation among 
the agriculturists, artisans and persons of limited 
means, and it would be impossible to attain these 
objects if these people for the settlement of their 
disputes have necessarily to undergo all the trou- 
bles and worry of an extensive and protracted 
litigation. In the case of a dispute between a 
society and a member the substitutional remqdy 
provided under the rules m the shape of a re- 
ference to the Regi^^trar must be availed of and 
the common law remedy by an action in a Civil 
Court mu’^t by necessary appheation be deemed 
to have been taken away. [Abdul Baoof and 
Moti Sagar, JJ,) The Zamindara Bank, Sher- 
PUR Kalan V , Sdba. 71 I. C. 722. 

S. 43 (2) { 1 ) — Scope and applicahiltty^ 

Director and Society— Dispute between, arising out 
of particular transaction^ -If within section — 

Touching the business of a society” — Meaning, 

The Words “touching the business of a society 
in S, 43 f2) (1) of Act II of 1912 are not confinjcd 
to disputes regarding the internal management* of 
the affairs of a society or disputes in regard to 
principles which would regulate the conduct of 
the business. 
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C0*0raB4TIVE SOOXE'JISS ACT S. 44. 

A. dispute between a member who happens to 
be an officer of a co-operative t >ciety and the 
society in regard to sums of money entrusted to 
the former for purchase of certain articles is 
within S. 43 (2) (1] of the Act, 

A dispute between a member who happens to 
be an officer of a co-operative society on the one 
hand and the committee or an ojfficer thereof on 
the other falls within the words of the section ■ 
[Krisknan and Venkafasabba Fao. JJ.) D\S‘i- 
RATfiA Kao V. Chewuru Subba Rao. 

44 M. L. J. 382 . 17 L. W. 346 ’ 
iimhU^ W. S. 222 : 32 M. L. T. (H. C ) 321: 

72 I. G. 838 : 1923 Mad. 481. 

— *S. 44 — Rule ffovidtng for disputes tb he 
referred to Registrar — If ultra vires — Jurisdic- 
tion of Civil Court -^Business of Society — Mean- 

op 

Under a rule framed under S, 44 of the Co- 
operative Societies Act, disputes between 
members of a co operative Society and the 
Society thereof were to be referred to the Regis 
trar. Held, the rule though it ousts the jurisdic- 
tion of Civil Courts is not ultra vires or incon- 
sistent with S. 44 (2) (1). 

Where the rule gives a discretion to the 
Registrar to refer tne dispute to a civil Court, 
Quaere whether it was consistent with S 44 (2) 
(i) ? 

The expression ‘Business of a Society” is not 
limited to the internal management of the affairs 
of a Society but includes any particular transac- 
tion carried on by the Society. {Chandrasekhara 
Aiyar^ C. /. and Subbanna^ /.) Timmaji Guru- 
NATH V, Venkatappa. 1 Mys, I. J. 92 

CO-OWNEES — Adverse possession — Considera- 
tions governing. Sec Adverse Possession. 

38 C. I. 220. 

^'Adverse possession-duster. 

The possession of a co-owuer is,« generally 
possession on behalf of all, but if there is ouster 
or acts equivalent to it, it will begin to be ad- 
verse. { Walmsley and B. B, Ghose, 7/,) Bhaira- 
BANDRA NaRAIN RoY V. RaJINDRA NARAIN RoY. 

60 Cal. 487 : 74 I G. 193 : 1924 Cal. 45. 

Joint property— Registered mort-gages 

by One co-owner — Effect on other co-owncrs. 
Registration cannot be held to give to other 
co-owners notice of dealings with the property. 
It is not necessary for one joint owner of property 
to constantly examine the registers with a view 
to satisfying himself that his co-owner is not 
holding himself out as the sole proprietor of the 
property. {Broadvifay and Motz Sagar^ 77.) Ishar 
Uas V. Fazad Ilahi. 

1923 Lah. 622 

•Partition — Properties omitted in preli- 
minary decree— Power of court to add. 
Ordinarily a suit for enforcing partition of 
scane only of the common property will not lie, 
If however by mistake, fraud or some other 
r^on, son^ properties are left out, any of the 
oorO'^wrs can apply to have them divided. So 
ateo, eyen after preliminary decree, a court may 
direct discovery of properties still remaining 
joint and pass preliminary decrees in respect 


CO-SHAREES. 

thereof. {Maokerjee and Chotzner JJ.) Bhuban 
Mohini Dasi V . Kumudbula Dasi. 

28 C. W. N. 131. 

CO-SHAREES — Adverse possession-What act ne- 
cessary. See Adverse Possession. 73 I. C. 748. 

Common land — Cultivation by one of 

the CO- sharers — Suit for possession by others . 

Where one of the co-sharers brings parties, 
land under cultivation it is open to the other co- 
sbarers to get a decree for joint possession in 
their favoui. {Gokul Piasad J,) Bkum Upadhia 
V. Dw’arka Upadhia. 71 1. C. 569 : 1923 A. 416. 

Common land — Erection of build- 
ing — 1 nj unction, 

A proprietor may be restrained by his co- 
sharers from appropriating a vacant site to his 
own exclusive use by erecting a building thereon. 
It is not necessary for the other *co-sharers to 
prove special damage. 1 Lah. 249 ; 2 Lah. 73 
referred to. (Mariineau, J ) Rustam Khan v, 
Rahman. 1923 lah. 289 : 71 1. C, 47. 

Common Land— Joint possession. 

Held, following 44 A. 5 that no co-sharer who 
has been in physical or actual possession of any 
part of joint land is liable to be ejected by any of 
the other co-sharers except by means of a parti- 
tion lawfully obtained. Where he has been ousted 
from the land occupied him he is entitled to 
be restored to the actual possession which he had 
before and not merely to joint possession with 
the def^dant co-sharer, (Daniels, 7.) Ram 
Harakh Panday V. ChWI Singh. 1923 A. 446 : 

71 1. C. 649. 

Consent of one— Effect on others. 

C. P. Land Rev. Act, S. 188 (2). 6 N. 1. 

Contribution— Rebuilding joint proper fy 

by one. 

Where one co- sharer rebuilds joint property 
at bis own expense, the others are bound to 
contribute when they claim their share in the 
property. {Dalai, 7 C.) JOKHU V. MUST* 

Saraswati. 9 O. & A. I. R. 643. 

C9-tenanis — Improvements — Right of 

one cotenant to claim compensation, 

A tenant in- common is not entitled to compen- 
sation for improvements effected by him on the 
common property as against the other co-tenants 
in the absence of any necessity for repairs or 
improvements or of the other co-tenants’ concur- 
rence, express or implied, in their execution. 
2 C. L, J 25 dissented from. Swan v. Swan, 8 
Price 518 ; Foringten v. Forrester (1893) 2 Ch. 
461 ; heigh V . Dickeson, 16 Q. B D. 60 referred 
to. [Oldfield and Devadoss, JJ ) Jambapuram 
Subbiah V , Venkataramayya. 44 M. E.'J. 43 : 
(1923) M, W. N. 13 : 17 L. W. 77 : 46 Mad. 104 : 

71 I. C. 874. 

—Ejectment — Khudkasht — Exclusive 
operation — Parti Hon, 

^ Where a co-sharer suing for exclusive posses- 
sion of a plot of land proves that it was his khud- 
kasht and ihe defendant trespassed upoii.|the 
property and dispossessed hipi, the plaiptiff is 
entitled to a decree and he could not be driven to 
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C0>SHAB£ES« 

a suit for partition in the revenue Court. {Gokul 
Prasad, J.) Kuldip Chaube v. Jagnandan 
Chaube, 71 I. G. 299 : 1923 A, 363 

Government revenue’^ Default in pay- 

mtnt of rt venue-- Pur chase by defaulter or in 
coivnivance with him* 

A co-sbarer who has defaulted to pay* the 
Government dues and has thereby brought about 
the sale of the estate, cannot be permitted it he 
purchases the estate at the sale, to hold it to his 
own benefit to the exclusion of his co-owner. 
The position is similar when a tenant, in viola- 
tion of his agreement defaults to pay. on behalf 
of his immediate landlord, the dues of the 
superior holder and thereby brings about a sale 
of the interest ot his land. 44 C 373 , 16 C. 194 : 
15 C. W. N. 776 : 12 C. L. 4 336 : 10 M* I. A. 540 
18 W. R 240 : 20 C L. J, 11 Rel. The essence of 
the matter is that the co-owner or lessee who thu« 
acts in breach of his obligation contractual or 
fiduciary, cannot be permitted to piofit by his 
own wrong to the detriment of the person whose 
interest it was his duty to protect. 12 C, L. J, 
336 ; 10 M. I A. 540 , 18 W. R. 240 , 20 C. L. J 
11 ; 24 C. W. N. 201 : 30 C. L. J. 475 Rel. 
{Mooketjee and Chotzner, JJ.) Lalitmohan 
Sen V, Manoranjan Ghosh Chaudhuri. 

72 I, C, 698 : 1923 Gal. 13, 

■ — Injunction — Co-owners — Common 

wall — Re-building by one co-sharer — Effect* 
Whatever the powers of the Court may be in 
adjudicating on the rights of parties and in pass- 
ing injunction (or conditional injunctions) in- 
consequence of such adjudications it is a different 
matter to say that where a party admittedly owns 
a piece of property the Court has any authority to 
create and impose conditions as to the enjoyment 
of the same, neither breach of contract nor the in- 
fringement of any right being alleged to have 
taken place. Consequently a co* sharer who had 
re-built at his expense a common wall belonging 
to him and the defendant, another co-sharer, 
cannot obtain an injunction restraining the latter 
from treating the half belonging^ to him as bis 
property until he had paid his portion of the cost 
of re building the wall. {Harrison^ J.) Talib 
Hussain v. Mahohed Hussain. 69 1. C. 626. 

Joint possession — Right to — Partition 

suit. 

Where a suit for partition is pending between 
co-^sharers and the rights of the parties to 
khaft possession of different lands will be finally 
dj^cided the court would be slow to disturb the 
existing possession of the lands by the co-sharers, 
unless compelled by cogent reasons. {Newboutd 
and Panfon.JL) Mahomed Haibbr A Li Khan 
Mahomed Waied Ali Khan. 

1923 Cal. 208. 

Joint possession^ Right to ouster. See 

il9Z^) , Dig. Cob. 406. Bhjbgunath Rai v. 
ApnaRAin Rai. 46 A. 157 : 71 1. C. 465 * 

^ 1923 A. 448. 

tambardar—pues payable to— Agree- 
ment between co-skai ers-^'^ffeot* 

In a suit by a lambardat 'against the co sharers 
lor the recovery of lambardari'dues, the defence 

Y. D.— 29 


CO-SHAEEES, 

was that the cosharers made collections them- 
selves and paid revenue of their respective 
shares and that under the terms of the wajib-ul- 
arz of 1285 fasli the lambardar of the village was 
not entitled to any remuneration. At the settle- 
ment of 1285 fasli before the Board of Revenue 
had issued ihe rules under the U P. Land Rev. 
Act, their was an agreement beteen the cosharers 
that the lambardar should receive! no remuneration 
At a Subsequent settlement in 1312 Fasli the 
piff, lambardar contended that this agreement 
was abrogated. There was no evidence that it 
had been abrogated or reaffirmed Held that if the 
cosharerS as a body desired to contract them- 
selves out of the rule framed by the Board of 
Revenue they ought to have agreed upon some 
nominal remuneration for the lambardar. The 
lambardar is placed in a strong position ; be can 
bargain with the co-sharers for some reasonable 
remuneration, under threat of standing upon his 
extreme rights and claiming his full 5 per cent 
on the land revenue. The agreement relied upon 
by the defts. (cosbaiers) even if it survived the 
enactment of ihe Roard of Revenue’s Rules came 
to an end automatically at the close of the settle- 
ment for winch it was made and could have no 
effect on the rights ot the lambardar thereatter, at 
any rate, unless it were proved that it was expre- 
ssly renewed. {Mears, C. J and PtggoiU J.) 
Sheo Charan V, PiNNA Lal. 46 A. 84 : 

70 1. C. 917 : 1928 A. 41. 

——Lambardar — Power to grant leases* 

The lambardar has authority to grant a lease 
of 2emindari property with due regard to the 
season. (Gokul Prasad, /.) Hardial v, Alam, 
L. B. 4 A. 298 (Eev.) : 74 1. C. 177. 

^ Lambardar — Liability for profits — 

Burden of proof. 

Where a co sharer wants lo make a lambardar 
liable' for more than what be admits to have 
collected or the basis of misconduct or gross 
negligence in collecting, the onus is on the co- 
sharer to prove how much more ought to have 
been Collected. {Wazir Hasan, A J C.) GaNGa 
Prasad v, Bachchu Lal. 9 0, & A. L. E 910. 

Lambardar— Powers of— Notice of eject- 
ment— Power to issue, 

A lambardar can validly issue a notice of eject- 
ment between the date of the confirmation of a 
partition and the date of its taking effect, in 
respect of land which, under the partition^ has 
been assigned to another cr -sharer. [Fremantle, 
S, M ah ANT Ram Das v. Jangi Singh. 

I. E.4 A. 281 (Eev.), 

Partition wall— Rights inter se 

Conditions attaching to party wall are not 
easy to defii e. Each party is entitled to act as 
owner of his half, but cannot compel the owner 
of the other half to bear any greater burden than 
he choses to place on it. An encroachment cannot 
take place In defiance of the other’s rights. 
{UacUod, C, h and Crump, 7.) DaudkhaN 
Muse KHAN v, Chandulal Kanhayalal 

1923 Bom. 870. 

Power of— Lease of joint property by 

one^Effeci* 
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COSTS. 


Where one co-sharer grants a perpetual lease ! 
of joint property, it is not binding as against the , 
others. (Ashworth and IVastr Hasan, C.) Lal j 
Mahomed Khan v. Mt. Amatdl Fatima | 

26 0. C. 239 * 

■ — — Rights in jotnt undivided property 

Every co-sharer in joint undivided property 
has a right to every part of that prooerty until , 
partiiiion. What he can sell is his share or a ’ 
fraction of his share m the whole of that undivi- | 
ded property. (Le Rossignal, J.\ Sardar Ali d. ! 
Fa^il. X923 lah. 75. 

Shamilai land — Encroachments* 

Where the land encroached upon had been 
reserved for the common purposes of the village : 
body and m consequence of the encroachments 
there is hardly sufficient space left on the spot | 
for the common purposes of the village body. ‘ 
Held a decree can be passed for restoration of | 
the land to its original use as there will be no 
exclusion of the defendants from jomt possession j 
of a legitimate character. 2 Lab, 73 fol (Campbell, j 
/.) Pasavva Singh v amar Chand. 

1923 lah. 308 (2). 

Shamtlai land — Long possession ^Eject- 

mentn 

Where a co-sharer has been in exclusive 
possession of a portion of the common shamilat 
land, it is nut open to the other co- sharers to sue 
to eject him or to obtain joint possession with 
him, so long as a partition of the shamilat does 
not take place. (Scott Smith, J.) Mahomed Amin 
V. Karim Dad. 69 I. C. 671. 

— Suit for arrears- ~ Burden oj proof. 

In a suit by co-sharers against lambardar for 
profits, the burden of proving amount of arrears 
lies on the lambardar. (Prtdeaux A* J* C.j 
Sarje Rao V, Harak Chand. 6 N. L. J. 234 : 

1923 Kag. 287. 

for share of profits — Right to inie^ 

rest 

A co-sharer is not entitled to interest on his 
share of the profit unless there has been a refusal 
by the ott.er co sharers to pay the former his 
share of the profit. An offer to pay only a frac- 
tion of the sum due to the co-sharer is tan- 
tamount to a refusal. 15 N. L, R, 85 refeired to 
(HaUifax, A, J. C.) Yado Prasad v* Ganga Ram 
70 I. C. 72 : 1928 Nag. 211, 

COSTS — Discretion of Court-Change in the 
view of law— Successful party when to be depriv- 
ed of costs. 

The ordinary rule is that costs follow the event 
and that if the plaintiff finds himself unable to 
proceed with his suit and asks for leave to with- 
draw it, then the opposite party is entitled to the 
cpsts which be has been put to in defending the 
suit. The granting of leave to withdraw from a 
suit is a concession because the defendant is 
ordinarily entitled to ask the Court to decide the 
SI# on the merits, ard if he wms, he would 
he entitled to bis costs. In a particular case it may 
be a sound exercise of discretion to refuse cosli 
Wbere»the suit is based on a state of law, which 
has been afterwards altered either by statute or 
hy the decision of a superior tribunal, and that 
might be a good ground for the decision in the I 


case provided the Court considers the particular 
circumstances of the case and also the question 
as to who is responsible for the litigation. Where 
the Court below has not considered all the facts 
which it was bound to consider before exercising 
its discretion with regard to the award of costs 
and there was an omission to consider the neces- 
sary circumstances, there could not be a sound 
exercise of discretion and the appellate Court is 
entitled to interfere. 43 M. 61 explained, (Macleody 
C, /. and Crump, J.) KhimchaND v. Sobhag- 
CHAND. 25 Bom L. E 242 : 72 I. C. 324. 

Divorce — Liability of husband-— Rule 

and exceptions— Appeal. See Divorce. 

45M.L J. 327. 

Exceptional cases. 

Costs generally abide the result, if no valid 
reason has been assigned as to why an exception 
should be made in the case [Moti Sagar, J,) 
Des Raj S.whney v. Frays Motor Works. 

1923 lah. 302 (1). 

To follow result. 

Costs generally abide the result for wffiere a 
plff's suit is practically decreed in full, costs 
should be awarded to him. (Moti Sagarf J.) Agha 
Mahomed Aslam v. Jodh Singh. 

1923 Lah. 513 (2). 
Pleader — Professional misconduct— Vin- 
dictive proceedings on the part of a client — Costs 
disallowed though pleader’s Conduct unjustifiable. 
See Legal Pract. Act, S 13 (b) (f). 

17 L. W. 358. 

- Point regarding costs not taken in lower 

Court— Effect. 

It is a bad practice to allow an appellant who 
has taken no obtection to an award of costs 
against him in the lower Court to go to the High 
Court and argue that point there. [Grimwood, CJ., 
and Piggoit, /.) Jaini Lal v Firm of Durga 
Prasad Dau Dayal. 76 1. C. 527 : 1923 A. 334. 

Practice — Proportionate costs-^ Mofus. 

sil and metropolis. The practice m the mofussil 
is that costs should depend on the result of the 
case and it is usual when a suit partly succeeds 
for proportionate costs to be given. The im- 
portant difference between cases in England and 
on the original side of the High Court and cases 
in the mofussil is that in cases in the mofussil 
costs are much more directly proportionare to the 
amount claimed, (Newbould and Panton, JJ.) 
Kumud Kanta Chakrabtothy V. Bignold. 

1923 Cal 806. 

fof contribution, if lies 

A suit for contribution lies in respect of costs 
awarded jointly against co-plaintiffs or co-defen-^ 
dants, when the same has been realised from one 
alone. (Daniels and Dalai, /, C ) SiDH GoIpAL v. 
Avadh Bihari Lal. 26 0. C. 196 

Witness — Travelling expenses — Ltahi- 

tity of unsuccessful party to pay. 

No doubt the party who summons a witness 
pays his travelling expenses in the first instance. 
But, clearly, if it is successful be is entitled as 
against the unsuccessful party against whom 
costs are awarded to recover all proper expenses 
including travelling expenses, incurreid by stimf- 
mons of the witness and paid in the first instance 
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bs the successful party. (Greves, /.) Bar a 
Sunder Majumdar v. Lahambar Singh. 

1923 Cal. 316 (1) 

COURT FEE — Appeal Advalorem Court fee — 
Decree passed against one of several defendants 
— Appeal so as to make other defendants liable. 

In a suit for recovery of money brought against 
several persons the trial Court passed a decree 
agamat one of them, The plaintiff preferred an 
appeal so as to make the other defendams jointly 
liable for the decree amount. On a question 
arising as to the amount of Court fee payable on 
the memorandum of appeal held that ad valorem 
Court fee ought to be paid. 86 P. R. 1912 
followed. {Shadt Lai C. J Abdul Qadir, /.) Ram- 
Kishen V* Harde Ram. 71 1. C 737 . 

1923 lah. 136 

Court Fees— Application lor refund — 

Unspent money aftei preparing record- How to be 
stamped, i^ee Court Fees Act. S. 19 (XX) an» 
ScH 11, Art. 1. 1923 Cat. 599. 

Cross‘Objeciions—tiubject matter tn- 

capable of money valuation 

Where the subject matter of certain cross' 
objection connot be valued in money the Court 
should accept any reasonable valuation put by 
the appellant. (Kanhatya LaL J C. and Lyle, 
A. /, C.) Rkjeo Lochan Maharaj V. Ram 
Manohar Prasad. 70 1. C. 286 (1) : 

1923 Oudh 44 (1). 

Declaratory suit— ^Property m the cus^ 

tody of Court — Court-fee payable* , 

‘ The property was in the custody of the Court , i 
all that the plff. had to do was to establish his 
title to the property* Therefore, it is only neces- 
sary for him to file a suit lor a declaration of his 
title to the property, but not for recoveiy of pos- 
session. It IS enough if the court fee is paid as in 
a declaratory suit. (Das and Kulwant Sahay, JJ.) 
SabUri Pande V. Ram Khelawan Pande, 

72 L C. 495. ' 

Interest — Future interest-^ Ex 'parte 

decree — Appeal — Interest after period of grace. 
See. (1922) DiG. Col, 412. Bhagwati Prasad 
biNGH V* BISHUN PRAGASH NARAIN. 

701. C. 963 (1), 

Land acquisition Appeal — Calculation 

In a land acquisition appeal court fee must 
be paid on the difference between the amount 
claimed and that awarded, inclusive of the 
statutory 15 p c. under S. 25 Land Acquisition Act. 
(Chandrasekara Aiyar, C. /. and Hamaswamy 
Aiyetigar, J.) Esack Sait v* Sub-Division 
OpricER, Mysore, 1 Myt. L. h 114. 

partition suit — Appeal relating to 

certain items* 

Where the memorandum of appeal from the 
final decree in a partition suit attacks various 
items allowed or disallowed in the final decree, 
ad valorem court tee should be paid on the items. 
(Broadway and Mariineau, Jj ) Muhammad 
Ma|id Ullah Khan v. MuHAMaao Hamid 
Ullah Khan. 69 I. C. 196. 

COURT FEES ACT (Vll OF lm)—Aliernaiwe 

claim* 

Where pltf . has paid court fee on tfie smaller of 
two alt<?rnative relief, that relief alone should be 


COURT FEES ACT (VII OF 1870), S. 7. 

tried {Abdul Raoof,J.) Kund\n Lal Anund 
SaRUp. 73 I. G 7U9 • 1923 lah. 456. 

Alternative Rehef — Stamp on larger 

relief. 

Where a plff. sues in the alternative for one of 
two reiieis the larger of the two reliefs sought 
determines the amount of the stamp. (Abdul 
Raooj, J ) Kundan Lal v* Anund Sarup. 

73 I. C. 709 : 1923 Lah. 456 

S. 4 — Letters Patent Appeal — Court fee 

payable on. 

S 4 of the Court Fees Act is not applicable to a 
Letters Patent Appeal from the judgment of a 
single Judge of the High Court and no Court fee 
IS leviable thereon except Rs. 2 prescribed lor an 
application to the High Court. 44 A. 13 ; 65 I. 
C. 675 tallowed. (Shadt Lal, C, J and Abdul 
Qadir, J.) Har Dial Shah v. Secy, of Stats 

FOR INDIA 

3 Lah, 420 : 69 I. C. 428 • 1923 Lah. 275. 

Ss 4 & 2S—Memotandum of appeal 

— Decree or order appealed against — Omission 
to affix btamp. 

Where a memorandum of appeal is filed with- 
out a duly stamped decree appealed against, the 
appeal is liable to be rejected if the deficiency 
is not made up within the limitation period for 
filing an appeal. {Scott Smith, J*) Shahadat v. 
Hukam SINGH. 71I.C. 736. 

S. 5— Appeal trom original side ot High 

Court— Dispute as to court-fee payable— Power of 
Judge to decide dispute— Madras High Cotirt 
Buies, Original Side, Art. 36. See (1922) Dio. 
Col, 413, Mahomed Ishack Sahib v* Mahomed 
Moideen. 70 1, 0. 813. 

— S. b— Decision of Taxing Offtcer--^ 

Finality of. 

Where the Taxing Officer of the High Court 
levies a tee upon a memorandum of appeal, that 
cannot be interfered with by the Bench bearing 
the appeal even if erroneous. {MtUlick and 
BuukniU, JJ,) Sheopujan Rai v. Kesho Prasad 
Singh. 2 Fat 919, 

S. 6 — Taxing Judge if can refer to 

Bench* 

A Judge to whom a Court fee matter is referred 
under S, 5 of the Court Fees Act cannot refer the 
matter to a Bench. {Jwala Prasad* J*) KUldip 
Sahay V. Harihar Prasad 4 Fat. L. T* 638. 

S. 7 (iv) (e)— Consequential rehef-^-Cm* 

Hrmafian of possession--- Arbitrary valuation,. 

Under S. 7 (iv) (c) of the Court Fees Act it is 
not open to the plaintiff to fix an arbitrary or in- 
correct valuation. 36 A. 500; 6 C. L. J 427 ; 14 
C L. J. 47 ; 16 C. L J. 194 ; 4 Pat, L. J. 703 Rel. 
A prayer for conhrmatioH ot possession is noth- 
ing more than a prayer that the lact of, and his 
right to possession may be declared but the words 
•* confirmation of possession " have now acqui- 
red a technical meaning and include a prayer 
lor recovery of possession if the court thinks the 
plaintiff is out of possession. Con^et^uen^;^ a 
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prayer for confirmation of possession has come 
to be regarded as consequential reliet ly W. K. 
18 , 22 C. L. J. 415 j 28 C. L j. 561 Ref. 
ler, C. J, and Mulltck, J.) Ram Sekhar Prasad 
Singh i?, Sheonandan Dubey. 4 Pat, L. T. 71 * 
1 Pat. L. E. 26 : 2 Pat. 198 : 7» l.C. 43 : 

1923 P. 1^7. 

^ S. 7 (iv)— Suit for accounts— Appeal 

against preliminary and final decrees— Com- 
petency of — Court-fees bee {192 i) Dig, Col. 
382, Damodara Padhano Haribandhc Pat 
NAICK. 70 I. C. 392. 

S. 7 (iv) (b) and (v)— Sr«f for partition— 

Prayer for deciaraiton of itile — Removal of cloud 
on title — Court-fee. 

Where in a partition suit the pla«ntiff distinct- 
ly prays tor a declaration oi his title to and con- 
nrmalion ot possession ot certain land in order 
to disperse a cloud cast on his title by reason ot 
an adverse entry m the Record of Rights an aa- 
valorem Court lee is payable on the value oi the 
piaintih's snare in the land m respect of which 
the cloud IS cast in addition to tne fixed fee tor 
partition. {Dawson Miller y C. J* and Couits^ J / 
Rachhya Raut V . Musammat Chando. 

1923 P. 113, 


meet that challenge, it is a suit blearly under S. 42 
of the specific Relief Act and if the Plaintiff asks 
for pusseesion also in toat suit» his suit comes 
under S 7, cl (4), Sub. ci. (c) of tlie Court Fees 
Act and not within Sec 7, ci, (5j of the Act. 

A suit tor declaration ot title as adopted son 
and tor possession is a suit that comes within 
S. 7 ci. ti). buh-ci. (c) ot the Court Fees Act. {Das 
and Foster, JJd Ugramohan Chowdhri v. 
Lachmi Prasad Chowdhri. 1923 P. 100. 

S. 7 Cl. (iv) (d) — Suit fot tn$unction— 

Valuation fot purposes of Court tees and Juns^ 
diction,, 

A suit for injunction was valued at Rs 4,000 for 
purposes of jurisdiction and at Rs 110 tor Court 
P'ees. The suit was dismi&sed with costs. On a 
question ausuig as to tiie Pleader's tee payable, 
held that tne valuation lor the purposes ot Court 
bees should under S. 8 of the Court Fees Act 
determine the valuation for purposes of jurisdic- 
tion, that the Court below ought to have asked 
the plaintitt to re state* his value and as it did not 
do so It must be taken to have accepted the 
valuation ot Rs. 110 as correct. Consequently 
Pleader’s tee was allowed on Rs. 110 only. 11 P. 
R. lyl3 referred to. {Scott Smithy J.) Amir 
Chand th Hakim All 69 I. C. 577. 


S. 7 (iv) (c) (v) (a)— Court tee— Mortgage 

Personal decree for sale — Suit to set aside. (1922) 
Dig Col 4 is Kadha Kanta Saha v, Debendra 
Nakayan Saha. 70 j. C. 101 : 27 C. W. N. 666 . 

38 C. I. J. 74. 

S. 7 (4) (c) — Deolai aiion — Conse- 
quential relief — Aamimsiration of estate and 
appointment of receiver. 

Plaintiff sued for a declaration of bis right, to 
administration ot the estate and appoimment of 
an interim leceiver. Held that the suit lell with- 
in S ,7 (iv) (c) of the Court Fees Act In ihe 
absence of a prayer lor possession ot the property 
the plaintiff was not bound to pay court fee on 
the market value. {Chatter'^ea and Walmslcy, 
JJ.) Rupchand Ghosh v. Kshirodamayi Dasi. 

76 I. C. 567 .27 C. W. N. 467 ; 1923 Cal. 326 

S. 7 {iv)(c ) — Declaratory suit — No-pariy 

to decree* 

A person who was no party to the decree may 
sue to have it declared void without asking for 
any consequential relief and the suit is not govern- 
ed by S. 7 IV (c): [Broadway and Zafar Alt, JJ.] 
Mt. Nihal Devi v . Rai Chvni Lal. 

6 Lah. L J. 367 : 73 1. C. 767 : 1923 Lab. 373t 

S. 7, CL (iv) {c)-’Suit fof declaration and 

rectification of document — Court fee payable* 
Where the plaintiff sues for a declaration that 
the maintenance due to defendant may be settled 
and for the amendment of a certain document 
between the parties, the suit is one for declaia- 
tiofi with a prayer for consequential relief and it 
mfist be valued under S. 7 Cl, 4 (c) oi the Court 
Fees Act (Batten, J* C,) Mx. Bari Bah u sy. 
Kfndan Singh. 71 1. C. 31. 

r 7 (iv) (c) mA{v)— Suit for declaration 

of title and possession^Cmrt-fee* 

Where a challenge is dir^tiy thrown on the 
title Qf tjie piaijatiff ^ho comesio Court ip order to 


7 (iv) (f) — Suit foi accounts — Valua^ 

tton by defendant in a ppeal — Right to give own 
value* 

In an appeal by the defendant against a prelimi- 
nary decree directing accounts where he disputes 
not the liability to render accounts but plaintiff’s 
mode of doing so, the rebel cannot be correctly 
valued and the appellant is at liberty to fix his 
own valuation without being bound by the valu- 
ation m the plaint. {Jwala Prasad, J.) Kuldip. 
Sahay V. Harihar PRASaD. 4 Pat L T. 638. 

S. 7 (iv) (i)— Partition suit— joint trade 

— Suit for share — Valuation for court fees. Sec 
(1922) Dig. Col. 384 Balla Pattabhi Chetti v* 
esUBBARAYA CHETTI, 69 I. C. 17* 

S, 7 (v) — Suit against — Tenant holding 

over til defence of notice ts governed by clause v. 

Where the defendant remained in possession 
after the end of the period of tenancy, with 
express disagreement of plaintiff, as it was evii- 
denced by the act that the latter gave him written 
notice to quit. 

Held the defendant could not be called a 
tenant holding over, but that the suit was clearly 
for the possession oi land held by a trespassert 
and lell under clause v and not under xi (cc) of 
S, 7 {Hallifax, A.J* C.) Narayan v. TukaHaM. 

X923 Nag. tXOi 

— 0 . 7 (v) l,--^kehef of 

reduction of redemption amount. 

Advahrem Court fee must be paid on the 
amount sought to be reduced from the mortgage 
decree in a redemption suit. 3 L. L, J. 370 Foil 
{Campbell, J*) Ramji Lal v. Shibba. 

76 i. C. 667 : 1928 Lab. 309. 

S, 7 (v) and (xicc)— Swif far pssess'^n^ 

Trespasser— Holding over, . . 
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Where atter the expiry of a tenancy, the tenant 
in &pite cf notice to quit relubcs to hand over 
possession* a suit lor possession against him is 
not one against a tenant holding over but against 
a trespasser and tails under S. 7 (v) of the Court 
Fees act {Hallifax, A. /. C.) Narayan v. lu- 
KARAM. 1923 Nag, 310 : 74 I C. 93. 

S* 7 CL (v) (b) and (v) (d) — Suit foi 

fracttou of holding — Court fee payable* 

In a suit lor recovery ol land which is not an 
entire holding or a definite share or fractional pait 
ol a holding separately assessed to revenue but 
coiisistirg of individual held plots which form 
part ot a holding but which are not separately 
assessed, Court tees are payable under S 7, Ci. 5 
(d) and not under S. 7 Cl. 5 (b) ot the Act, 
{Heald, 7.) Ma Sha Ma v. Somasundaram 
ChETTY. 2 Bur. L, I. 39 : 7o I C 217 • 

1923 Kang. 246. 

« 

7 and iv (c)— Suit by Hindu 

reversioner to recover possession of property 
gitted by Hindu widow alter her death — Court iee 
i>ee (19^2) Dig. Col. 417 Kam Sumran Prasad v 
Gobind Das. 1 Fat. L. R. 1 : 2 Pat, 123. 

r-^ S. 1 (v)! {.d)—Sutt for possesiiion as 

usufructuary mortgagee — Valuation joi court 
Jees*, 

The piff. sued for possession as usufructuary 
mortgagee and valued the property on the 
amount oi the mortgage-money. Ucla that the 
word “ maiket value ’Mn S. 7 of the Court-P'eco : 
Act must mean the market value ol the subject- i 
matter of the suit, which in this case is not a i 
proprietory interest but a mere mortgagee inte- ! 
rest in the propeity. {Daniels^ A, J. C.) Mahdi 
V* Gajadiiar. 9 0. & A.L.B. 85 . 73 I. C. 244 (1). 

^ — .V — g 7 ^ CL (v) id)— Suit for pre-emption— 
Market value of thc^operiy--Court-fee* 

The market value of the propeiiy in a suit for 
pre-emption is to be determined ^ith refeienct 
to Its value at the date ot the sale and not with 
reierence to us value at the date oi the institu- 
tion of the suit for pre-emption. 7 A. 778 ioUow- 
ed. iScoii'Snnth, J,) Sher Mahomed v. 
Ahmad Said, 69 I. C, 6§0. 

S, 7 (v) (e) and Sch. II. art. 17 (B) — 

Suit for recovery of a Hindu temple — Valuation 
-^Market value* 

There is no market value for a temple as such 
for purposes oi Court-fees, a suit for the 
recovery of possession of a temple falls under 
Sch. n, Alt 17 (B) of the Court-lees Act and not 
under S, 7 (v) (e; ot the Act. [Schwabe, C. J. 
Oldfield and Ramesam^ 77.) Rajagopala NaidO 
V * Kamasubramania Ayyar. 

43 M. 1. J, 274 : (1928) M. W. 350 : 

18 L. W. 320 : 33 M. L. T 21 (H. C.) : 

48 Mad. 782 : 74 I. C. 198 : 1924 Mad. 19 {F, B.) 

I ^ « 

— tS. 7 (la) and Sch, I. Art. l—Ap peal from 
decrees*, 

In a redemption suit the Court below passed a 
preliminary decree m which (be amount payable 
by the plaimitts was iixed at , Ks. 39, 240-*ll-7 on 
the 24th June, 1919. The , plaintiis having paid 
atjiount nxed into the Cofrit together with an 


COURT FEES ACT (VII OF 1870), S. 7- 

additional sum of Rs, 409-6 0 interest accruing up 
! to the date of payment, a iinai decree was passed 
; on tne 29tn April, 192U The piaintifis hied 
I appeals from both these decrees asking lor 
i I eduction ot the amount hxed in the preliminary 
decree by Ks. 32.220-11-7, On the appeal from 
the preliminary decree the plaintiSs paid Court - 
fees ad valorem on tbe sum by which they 
wished the amount hxed i herein to be reduced. 
On the appeal irom the hnal decree they paid a 
Court-lee of Rs. 2 only. Held^ the preliminary 
decree decided what the amount payable was 
and m the appeal irom it the appeiiarus con- 
tested the amount and paid lull Court-fee on the 
relief claimed by them. The hnal decree is a 
mere corollary to tbe preliminary decree and 
ioilowed It as a matter of course, the plaintiffs 
having paid into Cuurt the amount hxed, there 
was lioihing fresh for the Court to decide before 
^ it passed ihat decree, and the appeal from that 
deciee lb reailj of a formal nature, and does not 
contest anything beyond what is contested in the 
appeal from the preliminary decree. [Scott 
Smith and Pf bidet JJ *) Budhu Ramv. NiamaT 
RAi. 4 Lah. 406 : 76 I C. 373 : 

1923 Lah 632. 

S. 7 {it.}— Mortgage suit — Appeal — 

Valuation— interest penoente litc* 

Where a mortgage suit is dismissed, the plain 
tiff is entitled to value his appeal at the sum 
claimed an the plaint in respect ot the principal 
and interest up to the date of tiling the plaint and 
IS not bound to value the mture interest which 
he may claim from the date of the suit up to the 
dateoi realization or to pay court lee thereon. 
But if any luture interest is determined by the 
trial court and is entered in the decree, additio- 
nal court tee on such interest has to be paid. If 
the appellate court giants him a decree lor an 
amount larger than that claimed in the court be- 
row, court lee must be paid on the difference and 
unless this is done the decree cannot be executed 
(Jwala Prasadt J*) Kali Pa as ad SihGH v* 
Mathora Prasad Singh. 1 Fat B. B. 16 ; 

1923 F. 28< 

7 — Contract of sale* 

I Court lees payable in suits for the specific per- 
formance of a contract oi sale will be levied ac- 
cording to the amount oi the consideration. The 
suit IS not a suit lor possession of unmoveable pro- 
perty so as to be liable to a stamp of value 10 times 
the jaraa. [Abdul Raobj, 7.) Rundan Lal v 
Anand Sarup. 73 L C. 709 : 1923 Bah, 466. 

— — g. 7 (x) (a) — Exchange on some foot as 

sale. 

The frameis of clause Xof S. 7 oi the Court 
Fees Act contemplated that for die purposes ot 
court fee under this clause an exchange should 
also be dealt with as a sale , foi otherwise that is 
no reason why separate provision should not 
have been made relating to exchange, [Abdul 
Rdoof, Jt) Kondan Dal o. Antod bAROP 

73 1. G- 709: 1923 Bah. 486. 

7 (at) for specific perform- 

ance^—Qalcutation of court fees* — Prdyer for ^04 -i 
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The fact that in a suit for specific pcriorinance 
of a contract of sale, an additional prayer for 
possession is added does not alter the nature of 
the suit, and for the purpose of court fees as well 
as jurisdiction, the suit tails under S. 7 (10) (a), 
{Krishnan and Venkatasubba RaOy JJ) Sundara 
RaMANCJAK NAIDU V. SiVALINGaM PlLLAI 

45 M. L. J 431 : 18 K W. 333. 

.S. 7 (xl (a) Specific performance’-- 

Valuation for jurisdiction — Suits Valuation 
Act, S. 8. 

Valuation of a suit for specific performance of a 
contract of a sale for the purposes o. Court Fee 
at the amount of the consideration is valid under 
S. 7 (x) (a) of the Court Fees Act. In such a suit, 
the valuation for the purposes ot jurisdiction will 
be the same under S. 8 of the Suits Valuation Act 
(VII of 1887). {DalaU A. C. }). Saiyed Ashfaq 
Hussain v. Saiyed Bujiyad Husain. 

9 0. A A. L. R. 415 : 1993 Oudh 252 

S. 7 xi (co)— Suit tor possession^-'Notice 

to quit— Tenant not giving up possession— Tres- 
passer. Set CoVRT Fees Act, S, 7 (v), 

74 I. C. 93 : 1923 Nag. 310. 

S. 7 (xi) (cc) — Thicadar—Suit to eftci— 

Court fee payable, 

A suit to eject a thicadar on the expiry of his 
lease fails within S. 7 (xi) (cc) of the Court Fees 
Act, Wherever a landlord seeks to recover pro- 
perty from a person whose tenancy has come to 
an end either by the efflux of time ot by reason | 
of some breach of covenant, the case would be j 
governed by S. 7 (xi) (cc) of the Court Fees Act, j 
{Hiller, C. /. and Ross, J.) Ram ChaRan Singh i 
V, Sheo Dutta Singh, 2 Pat. 260, ! 

4 Pat. Ji, T. 696 : 74 I. C. 619 : 1923 P. 380. 

10 and l*t—Oisttnct causes oj action. 

Where three declarations were sought arising 

from distinct causes of action, held Rs. 30 should 
be paid as court fee. [Stuariy J ) Shambhu 
Diyal Singh v. Iswar SaRAN. 75 I. C. 697 ; 

1923 A. 306. I 

S. 11— Applicability to mortage suits— 

Amount decreed higher than amount claimed— 
Additional Court tee if leviable before execution. 
See {1922} Dig. Col. 419 Ram Bujhawan 
Prasad Singh v. Natho Ram. 70 I. C. 483. 

S, 17 Subfect—What is—^Smt for specific 

performance and possession. 

Per Knshnany J : — The word subject’^' is of 
a somewhat uncertain connotation and is not 
capable of any precise definiiion. 

In a suit for specific performance and posses* 
Sion, court fee need not be paid on the aggregate 
value of the two prayers. {Krishnan and Ven- 
katasubba RaO, JJ,) SUNDAfeA Ramanujam Naidu 
P. SiVALiNGAM PILLAY. 45 M. I. J. 431 : 

18 L. W. 333. 

^7— Smf on mortgage^Same person 
hoiking, two mortgages — Valuation— Subject — 
Meaning ofi 

A person holding two mortgages from the 
safiie mortgagor bypolhsecating the same pro- 
pertifs and even when the due date in both is the 


COURT FEES ACT, (Vlf OF 1870), SCH. I, ART, 1. 

same can bring suits separately on both bonds. 
In other words, there is nothing to prevent a 
mortgagee from suing on the first mortgage with- 
out joining the second and vice versa. If that 
is so, there can be no question that the mort- 
gages were separate subjects and one under 
S. 17 of the Court Fees Act. The ordinary 
meaning of the word ’ subject’' when used in 
law IS a thing or matter, over which a right is 
exercised, and the two mortgages were certainly 
two distinct matters. They could be deemed to 
be one either by a covenant in the mortgage 
consolidating the two together, or by some pro- 
vision in law. 

Hence the suit to enforce the two mortgages is 
covered by S. 17 of the Court Fees Act. [Jwala 
Prasad and Ross, JJ,) Nawaba WA2IRI Begam 
V. Babu SHASin Bhushan Roy. 2 Pat. 874 ; 

4 Pat. L T. 546 : 74 I. C. 820. 

S. 19(D) — Joint family — Letters *of Ad- 

nuntstration — Application by son. 

Where a son applies for letters ot Administra- 
tion limited to joint family property left by his 
father, no court fee need be paid. {Shah, A. C. J, 
Crump and Coyajee, JJ.) Keshavlal Punjalal 
Sheth V. Collector of Ahmedabad, 

25 Bom. L, R. 1240. 

S. 19 {S,)— Enquiry by Court— Cause of— 

Power to order. 

A proceeding under S. 19 (H) merely decides a 
revenue dispute between the Collector and the 
holder of the probate The Court has no power 
to award costs in a proceeding under S. 19 (H) of 
the Act. {Chat ter jea and Cuming JJ.) Hriday 
MOHINI DaSI V. bECRETARY OF STATE 

50 Cal. 239: 

72 I. C. 472 : 1923 Cal. 406. 

— — ■ S, 19 (xvii)— on behalf ^of pri- 
soner by counsel — Ifrequirtes stamp* 

An appeal or revision petition put in on behalf 
of a prisoner by his counsel is none the less a 
petition by the prisoner and need not be stamped. 
{Robinson, C. J.) In re Court Fees Act, S. 19 
(xvii). 1 Rang, 510. 

S. 19 (xx) and Sch II Art, l—Apphca- 

tion for refund — How to be stamped. 

An application for refund of the unspent 
portion of money deposited for tlie preparation 
of the paper book falls within Sch, II. Art I of 
the Court Fees Act and is not an application for 
money due by Government within the meaning 
of S, 19 (xx). {Sanderson^ C, J, and Richardson, 
J,) Haridasi Debi V, Gopeshwar Pyu. 

27 C. W. N. 646 : 1923 Cal. 599 . 

—S. 31— Scope of. 

Under S. 31 payment has only to beoidefed 
when the offence is non-cognisable. (Stuart, J,) 
Mingan V. Emperor. 1923 AH* 86. 

Seh. I, Art, 1 — Applicatton for personal 

decree— Order on— -Appeal, 

A mortgage decree did not provide for the 
balance remaining due even after the sale of the 
properties and on an application being put in 
under O. 34, R. 6 a personal decree was passed. 
Heldx on an appeal for such an order ad palonem 
court fees must be paid and not Ea, Z on t^e basis 
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COTJRT FEES ACT (VII OF 1S70), SGH, I, ART. 1. 

that it was a matter in execution. {Walsh and 
Byve\ JJ,) Bindhiachal Kai v, Sita Ram 
Misir. 74 L C. 21. 

Sch. I, Art. 1—0. 20. R. 12 {2)— Final 

decree — Mesne profits— Court fee. 

In case of appeals against a final decree under 
0.20, R. 12 (2), C. P. Code, an ad valorem Court- 
fee must be charged under Art. 1 of Sch. I of the 
Court Fees Act, calculated on the amount of 
mesne profits in dispute. (Ayltng. Offg. C. 
and Odgers, J.) P. Balaramanaidu v Sangan 
naidu. 69 I. C. 722 : 1923 Mad. 19. 

— — . Sch. 1, Art. 1 — Gross — Objections — Sale 

deed — Suit to set aside — No legal necessity as to 
pal t. 

Where m a suit to set aside a sale deed the 
Court below found it was not for legal necessity 
to the extent of Rs. 1001., and on the suit being 
dismissed an appeal was filed whereupon the 
respondent filed cross objections as to the finding 
that Rs 1001, was not for legal necessity, he must 
pay ad valorem Court fee on that amount. 
{Piggoit, J.) Ishdat Tiwari v. Tameshwar 
Tiwari. 45 All. 537. 

Sch. I Art, I and Sch. II Art. 17 (6)— 

Partition Suit— A dmlorem on share claimed. 

In partition suits whether the plaintiff is in joint 
possession or out of possession the plaint or 
memorandum of appeal must bear ad valorem 
Court fees on the value of his share. Art 17 (6) 
of Schedule will not apply. {PipoUf J. C.) Murli 
Mal2/, Vaishno Ditta. 73 I. C. 788. 

Sch. I, Art. 1 — Redemption— Claim of 

arger amount— Ad valorem. 

In an appeal against a redemption decree on 
the ground more is due, ad valorem Court fee is 
payable on the excess amount claimed. {Waatr 
Hasafit A* J, C.) Sant Bakhsh v. Dildar 
Hosain. 74 I. C. 88 (1). 

Sch, I, Art. 1 — Redemption decree — 

Appeal from preliminary decree — If can be treat- 
ed as on from final decree also. See Appeal— 
Redemption 9 0. A A. t. R. 205, 

Sch. I, Art. 1 — Set off— Court fee 

Where the defendant claims right of set off, he 
has to pay ad valorem court-fee on the same. 
(Piggott and Walsh^ JJ.) Chakkhan Lal v. 
li^aKHAiYA Lal. 45 A. 218^9 0. A A. L. R. 146 : 

69 X.,C. 921 : 1923 A. 118. 

Sch, I Art. 5 — Application for Review- 

Court ‘fee payable on. ^ * * 

The proper fee payable -on an application for 
review of judgment, it presented before the 90th 
day from the date of decree, is one-half of the fee 
leviable on the plaint or memorandum of appeal 
and not ou the v^lue of the subj'ect-matter in 
respect of which relief was sought by the appli- 
c^on for review. [Daniels and Lyle, A, J, C.) 
Nageshar Sahai V. Shiam Bahadur. 

26 0. C. 38 : 74 I. C. 256, 

—•Sch. II, Art 1 Cognizable case— 

Com plain t — Process fee. 

A complaint in a ’cognizable case need not be 
stamped. No process fees are ^^largeable in such 


COURT FEES ACT {IV OF 1922), Beng. Act. 

I case, (May Oitng, J.) Maung San MyjN r. 
I Emperor. 2 Bur. I. J. 37 . 1923 Rang. 245. 

* —Sch. II. Art. 6 — Surety bond — Duty pay- 
able. 

A security bond filed by a claimant in a claim 
case, being an instrument of obligation given in 
pursuance of an order ot court is governed by 
Sch. 11, Art 6 of the Court Fees Act. [Newbould 
and Panton, JJ.) Sarbo MusalmaNi v Safar 
Mandal. 49 Cal. 997 . 192S Cal. 269 (2), 

Sch. II. Art. 11— Declaratory suit — C. 

P. Code 0. 21, R. S8— Court fees. 

A suit under O. 21 R. 63 C* P. Code is one to 
declare the plaintiff’s right to the property at- 
tached and the mere fact that that the property 
has been sold in the meanwhile in execution 
does not affect the plaintiff’s right of suit The 
Court fee payable upon the suit is Rs. 10 under 
Art. 17, Sch. II of the Court Fees Act. [Jwala 
Prasad, J.) Mt. Manik z;. Ramjas Agarwalla. 
1 Pat. L. R. 51 : 70 I, C. 332 : 1928 P. 152. 

Sch II, Art. 17 {A)— Suit for 

declaration that money is jointly due. 

No advalorem fee need be paid, when a suit is 
brought for a declaration that money is jointly 
due and that the plaintiff does not object to its 
being received by defendants. [Scott Smith 
and Moti Sugar, JJ.) Mx. Uttam Devi v. Dina 
Nath. 1928 Bah. 359. 

Sch. II, Art. 17. (61 — Mahomedan co-^ 

sharer — Suit for separate possession. 

Where a Mahomedan co-sharer sues the other 
co-charers for partition and possession of her 
share of her father’s properties, alleging she is in 
possession of some items indicating a joint pos- 
session in law, the suit falls under Sch, II Art, 
17 (6) of the Court Fees Act. {Krishnan, J.) 
Kurshit Kathum V, Hyder Khan Sahib. 

(1923) M. W, R. 564 (2) : 75 I. C, 93, 

———Sch. II, Art. 17 (6) — Partition suits*- 
Court Fees payable. See Court Fees Act Sch. l, 
Art. 1. 73 I. C. 788. 

Sch, II Art. 17 Clause [Q)— Suit for parti- 
tion — valuation — Dispute as to share of the 
plaintiff — Co 2 ^rt Fees Act S. 7 CL 4 [c) — Smts 
Valuation Act, S, 8. 

A suit for partition, pure and simple, where 
the plaintiff is in joint possession of hfs share 
and there is no dispute as to his title or share 
falls within Sch. II Art. 17 Cl 6 of the Court Fees 
Act. A suit in which plaintiff prays for declara- 
tion of his title and partition as a consequential 
relief falls within S. 7 Cl. 4 (c) of the Court Fees 
Act, In the former case the suit must be valued 
for purposes of jurisdidtion at the value of the 
entire subject-matter and not at the value of the 
plaintiff’s share only. In the latter case the 
plamtifiTs shaie becomes also the valuation of the 
suit for purposes of jurisdiction. [Das and Kuh 
want Sahay, JJ.) Ranjit Sahi * v. MaULAVI 
Qasim. 2 Pat. 432 1 4 Pat. L. T, 257 : 

72 I. C. 916 {2J : 1923 P. 342. 

COURT FE^ (AMENUMEKT) ACT (iV OF 1922) 
BER#AR ACT,—-*/ ultra vms -Grant of 
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COVUT S'EES ACT (IV OE imh Beng. Act 

of adminisirahon— Property outside Bengal-- 
Levy of Legality. 

tinder the provisions of sec. 80 A (1) ot the 
Government of India Act the Local Legislature 
hajs power to make laws for the peace and 
good government of the territories of the 
Province^ and under sec 80 A (2) the Local 
Legislature may, subject as therein mentioned, 
that is to say. subject to the limitations mentioned 
in (3)» repeal or alter as to that Province any law 
made before or after the commencement of the 
Act by any authority in Bntisn India. 

The limitations imposed by S. 80 (3) relate (a) 
to the imposition of new taxes other than those 
set out in Sch. I of the Scheduled Taxes Rules. 
It is quite true that duties, which are collected 
by means of stamps are in a sense stamp duties, 
for instance in England, estate dutj, probate duty 
and succession duty are stamp duties because 
they are so collected" , but it is doubtful whether 
a Court fee becomes a stamp duty within the 
meaning of the Scheduled Taxes Rules, Sch. I be- 
cause it IS collected by means of stamps. The 
stamp duties referred to in Sch. I mean some such 
duties are imposed by the Indian Stamp Act, and 
do not comprise court-fees comprised in the Court- 
Fees Act, even although in a sense they are stamp 
duties as being paid by stamps. 

The sum charged upon a grant of probate or of 
letters of administration is not a tax or duty levied 
upon the property upon which the probate or ad- 
ministration operates, and it is not charged 
thereon as is estate duty in England, but it is 
merely a fee levied by the Court issuing the pro- 
bate or letters of administration for the work done 
in this connection. This is so m spite ot the fact 
that the fee is levied upon the value of the pro- 
perty. Courtfee on probate or letters oi adminis- 
tration is rightly levied at the enhanced rate on 
the value of all assets whether m the province or 
outside. [Greaves, J ) George Thomas Williams 
IN THE GOOD OF.ii 50 Cal. 697 : 27 C. W. N. 812 : 

75 I. C. 466. 

(A» Amended by Bengal Act IV of 1922) 

Sch. II Art 17 (iii) — Suit for mere declaiation — 
Appeal-^Court Fee — Basis of calculation — Wkai 
appellant ought to have claimed^lf to be con- 
sidered 

Where a plaint or a memorandum of appeal 
asks only for a pure declaration, the court in 
computing court fees cannot go into the question 
whether he should also have asked for conse- 
quential relief. The effect of failing to claim 
consequential relief is for the final decision of 
the court A fixed fqe under Sch, 11. Art. 17 (ii’) 
is sufficient. {B. B. Ghosc^ / ) Idol Sri Sri 
Gokul Nath Jin %k New Birbhum Coal. Coy, 
Ltd. 27 C. W. K. 972. 

COUBT FEES AMENDMENT ACT {BIHAB AND 
OBISSA), ACT II of 1922 S. ppUcabihty of-- 
Appeal filed during hn^ vacation before Assts- 
tam Registrar — CourUjee on memorandum— 
Va^edat judgment and decree — C. P. Code^ 0. 41 , 
M. l-PatnaMt$h Court Rules, Ch. IL R. 14. 

lA memarandum of appeal was filed before the 
Assistant Registrar of the High Court of Patna 
on 18— -1 — 1922 when tne old Court Fees Act was 
in force with the Court-fee^preacribedby that Act 
The new Bihar and Orissa Court-Fees Act (11 of 
1922) came into force on 24 — 3—1922 under 


CB. B. C., S 4. 

which a larger court fee should have been paid 
by the appellant. The High Court of Patna was 
closed for th*- long vacation from 4-~8-“1922 to 
22—10—1922 though the offices were open and 
the Registrar was on duty. Under Ch, n, R. 13 
l3) of the Patna High Court Rules the Registrar 
is the proper person to receive memorandum of 
appeals. The appeal was filed and numbered 
only alter the re-opening of the Court and the 
Taxing Officer required payment of the full 
court-fee under the Amending Act II of 1922. 

Held (1) that there was nothing to prevent the 
presentation of the appeal during the vacation to 
a proper officer and such presentation is a valid 
presentation. 9 A 366 Ref. 

(2) that under the Rules of the Patna High 
Court coupled with O. 41, R 1, C. P. C , the 
Registrar was the proper person to receive ap- 
peals presented during the vacation, and in his 
absence, the judge. 

(3) that the presentation duriog the vacation 
was not a valid presentation. 

(4) that the appeal memorandum and the vaka- 
lat should be stamped under the new Court Fees 
Act ; and 

(5) that the copies of judgment and decree have 
ing been obtained before the Amending Act came 
into f’^rce, need only bear the court-fee required 
by the old Court-fees Act as it stood before the 
amendment, [Jwafa Prasad, J.) Anand Ram 
PRAMHANS V, Ramgulam Sahu. 2 Pat. 264 : 

1 Pat. L B 122 : 71 1, C. 426 : 1923 P.* 150, 

CBIMINAI LAW AMENDMENT ACT, S 17 (2)— 
Proceedings under— Prima facie case— Police 
report. See (1922) Dig, Col. 422. Parmananda 
Agarwala V. Emperor. 71 1. C. 49 (1) i 

24Cr. L. J 1 

CEIMINAL PROCEDDEE CODE, (V OF 1898)— 
Appeal— Dismissal for default— If proper — PrO'- 
cedure See Practice— Criminal Appeal. 

21 A. L. J. 100, 

— — — Ch, 7111— Proceedings under — Nature 
of. 

Proceedings under Ch VIII Cr. P. Code do not 
constitute a trial nor is the person wlio is pro- 
ceeded against an accused person who has cohi" 
mitted any offence. (C. C. Ghose and Cuming, 
JJ,) Binode Behari Nath' Emperor. 

50 Cal. 985. 

S. 4 (1) {\i) '-‘Complaint — Nature — Sworn 
statement — Written complaint 
The sworn statement and written Complaint may 
be read together for the purpose of ascertaining 
the real nature of the complaint in any particular 
case. /,) Arunachalam Chettv, 

45 M. D. L 543 (2) : (1923) M. W % . 

74 I- C. 949 : 24 Cr. L. J. 887. 

* S. 4 (h) — Apphcaiion to Court Inspector 

— If a complaint 

Where a Superintendent after inquiring mtp 
various allegations against a SiibdnspecjQr 
they were untrue and sanctioned 
under S. 195 Cr. P, Code and directefi tb®!«|tb- 
inspector to submit an application by-way of 
complaint, whereupon he sent the necessary 
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CEIM. PEO. CODE (1898), S 4. 

papers to the Tourt Inspector who took proceed- 
ings, there IS in effect a comp laint, [Lumsden^ /•} 
Mehr Chikagh uiN V, Emperor. 

4 lah. 859 

S. 4 {h)— Report of Trial Magistrate, 

Where a Majiistrate who tried a case sent up 
a report to the Diatnct Magistrate that the accused 
had made a certain alteration in a document hied 
in Court and had thus committed an offence, the 
report amounts to a complaint. (Sulaiman J, 
SURAJ Prasad v. Emperor. 21 A. L. J. 825 *. 
L. E. 4 A, 248 (Cr.) ; 9 0. & A- L, E. lo49 

S, 4 (j ) — High Court— What is-Ewopean 

British subject — Plea of. 

The mere fact a person is an European British 
subject is not sufficient to make tne hrst part ot 
S, 4 tj) apply to him. He must plead the fact 
that is ai'i European British subject, it he does not 
or cannot plead it, the Court can take no not ce of 
it. in suca cases the second part of S. 4 (j) will 
apply {Krishnan, J,) Jekemiah i;. Johnson. 

45 M. L. J. 800 : 18 L. W. 895. 

— — S- 5 (2) — Madras Abkari Act, Ss. 41 to 47 

— Offence under Abkari Act — Mode ot investiga- 
tion— Inquiry under Cr. P. Code— Irregularity. 
See Madras Abkari Act Ss. 40, 47. 

44 M. I. J. 231, 

Ss. 10 (2) and m— Power of Additional 

District Magistrate to give sanction under S, 197. 

The local Government having empowered all 
District Magistrates to pass orders at sanction 
under S. 197, the appointment of an Additional 
District Magistrate and tne conferring on him oi 
“all the powers of a District Magistrate under 
this Code” under S. 10 .2) imply tnat he can pass 
orders of sanction under S. 197. [Wallace^ J,) 
Kakarla China Chendrayya v. Maddukori 
SubbarayaDU. it L. W. 226 : 

71 1. C. 244 : 24 Cr. T. J. 116 : 1923 Mad. 33» 

— S, IQ _ Bench magistrate — Changes 

during trial— Effect. 

Where the rules framed under S- 16 Cr. P.. 
Code required a quorum ot two in trials by 
Bench Magistrates, and a trial was commenced 
before two such persons, but in the course ol tne 
trial alter sjme days one of them absented h'm- 
eelf. his place being taken by another for the rest 
of the trial and finally all the-e joined in the 
Iqjigment, the trial is vitiated and a retrial must 
follow. Case law referred to. [Kanhaiya Lai, 
A, X C.) Brij Bbukhan V Ram Kir at. 

1923 Oudh 163. 

S. Vt— Power ofpt.lMagistrate to direct 

a stay. 

There is no!provision in the Cr. P. Code which 
would give the District Magistrate the power jo 
stay proceedings^in a Criminal Court subordinate 
to ham and the High Court's power to pass such 
an order can only be exercised under its general 
powers of siipei intendence 2i Cal 610 ; it) M 
216 Ref. [Ayling, J.) Krishna Rao v. Sesha. 
SUBRAMANIA Iyer. 1923 Mad. 688. 

_S ZO^ Offence not punishable with 

death — Magistrate tf can try offence under 
S, 304, Penal Code— Practice, 

Y. D.— 30 


CEIM. EEO CODE (1908), S. 69. 

A magistiate empowered under S. 30 Cr. P, 
Code can try a case under b. 304 I. P Code, 
though It would be more proper for h,m to 
commit the case to the Sessions. Proceedings 
beiore him are not ultra vires, {Pipon,J,C<) 
Mir a LAM V, Emperor. 

69 I. C, 454 : 23 Cr. T. J. 726. 

[See also 69 I. C. 450 where the scope of the 
ruling is explained by the same Judge, Ed.] 

S. 82 - Sentence-^Enhancemeni in appeal 

—Powers of, 

A conviction by a second class magistrate under 
S. 406, 1 P. C, and sentence of 3 months' simple 
imprisonment was changed in appeal to a fine of 
Rs. 400 or in deiauit lo rigorous imprisonment for 
a certain period — Htld, the i owers oi an appellate 
court to vary a sentence must be meastred Ly th. se 
of the court ot hrst instance and the variation 
was against S. 32, Cr P, Code. (Wahh and 
Kanhaiya Lai, LmpeROR v, Muhammad 

Yakub Ali 45 All, 894. 

35 — Distinct offences — Penal Code 

Ss. 145 and 226— Offences under. 

The offences under Ss. 147 and 225, L P. C, are 
not distinct offences and a person convicted of 
both offences is not liable to a separate punish- 
ment for each offence. 8 C. W. N. 605 : 8 C. W 
N. 483 referred to. {Newbould and Suhrawardy, 
JJ.) Sarat Chandra Ghosh v. Emperor. 

87 C. L J. 171 : 74 I. C. 1043 ; 

24 Or. L. jr. 851 ; 1923 Cah 280. 

— S. 54 — Attempt to arrest by police — 

Absence of warrant — Effect. 

On a complaint being made, a constable was 
sent after the accused, but he bad no warrant 
with him. Held, he had sufficient authority under 
S 54 Cr. P. C, to arrest, on the suspicion of 
having committed the offence. {Kanhaiya Lai, J,) 
M aha DEO Rai V, Emperor. 21 A. L. 3. 791 ; 

9 0. & A. L. E. 900 : L. E. 4 A. 251 iCr.). 

59 — “ In his view “ — Meaning of — 

Private arrest^Noi handing over accused to 
policeman on the way— Effect, 

The words “ in his view*’ in S. 59, Cr. P. Code 
should not be construed too strictly. Where 
thiee persons were engaged in siealing toddy, 
two of them upon the tree and another down 
below collecting the same and he was arrested 
by private persons, he can be said to have com- 
mitted theft “ m their view 

Tne mere fact that on the way to the Police 
station, they met a police constable on duty, but 
the accused was not placed m his charge dc es 
not constitute unnecessary delay with n S. 59 
fl). iKrishnan,J.) ARUMUQa CoUNDan i» re 
^ ^ 18 L. W. 818. 

61, l&t -'Production before court 

The intention of the legislature is that an 
accused person should be brought before a Magis- 
trate competent to trY or to c >nmiit with as litde 
delay as possible iMookerjte and Chatter jee, JJ,) 
Nagendkanath Chakkabarti V, Empe^ror, 

SB C. Xi* 3. 388. 

e9» 70 and *tX-^N 0 tice to accused— 

SubsHtuted service. 
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Whore sufficient steps are not taken to serve 
the accused personally and there is want of rea 
aonable dehgence in that behalf, substituted 
service of a summons is improper {Pndeaux, 
AJ. C.) Jadho V Manik Lala. 

6 N. L. J. 63 : 69 I. C. 627 : 23 Cr. I J 739 : 

(1923} Nag. 55 (1). 

• S. 77 — Warrant for search and arrest — 

Form of— Warrant not addressed lo any particular 
person. (1922) Dig. Col. 424. Emperor?; 
Shankar Dayal. 

9 0. L. J. 667 • 24«r. L J. 14: 71 1. C. 62. 

S. 88 — Absconding accused — Confi^ca- 

tion of property — Re-grant — Suit to recover — 
' Ma intain abili iy 

Plaintiff who had committed an offence abscon- 
ded and his property which consisted of vatan 
lands were confiscated and sold under S 88 of the 
Criminal Procedure Code, The plaintiff still 
failed to appear and the Government granted 
the property to the defendants. The plaintiff 
subsequently turned up and instituted a suit for 
recovery of possession of the property. Held^ 
that by the confiscation the title of the plaintiff 
had been put an end to and the plaintiff had no 
right to sue. (Macleod C. /. and Crump, J.) 
Dattaji Nana Paxil Narayan Rao. 

25 Bom, L E. 228 ; 1923 Bom. 198 

S. 89 — Sale of ptopeity — Right to i,ale 

proceeds. 

Where property has been sold and subse- 
quently an application under S. 89 Cr. P. Code is 
made and allowed, the applicant can only get the 
net proceeds of the sale of the property, ^amp' 
belt^ J ) Emperor v. Fazal Dad. 78 I C. 269 : 

24 Cr. L. J. 573. 

— Sb. 90 and 537 — Issue of warrant— 

Statutory form— Omission to record reasons— 
Effect of— Provisions if mandatory. 

Per Curiam: (N. R. Chatterjea, J, dissentiente) 
If a Magistrate under section 90 of the Code of 
Criminal Procedure issues a warrant drawn up in 
the terms of Foim VII ot Schedule V of the Code, 
for the arrest, of any person as therein specified 
but does not first record his reasons in writing 
(that IS, apart from the statement in the warrant), 
the warrant so issued is valid 38 C 789 overruled. 

Per Sanderson C. J.; The words of section 
555 of the Code of Criminal Procedure are not 
intended to supersede the provisions of section 90 

The principle to be applied in considering 
whether the provisions of a statute or an Act, 
are imperative or directory is this: The Court 
must look to the subject-matter, consider the 
importance of the provisions that has been dis- 
regarded* and the relation of that provision to 
the general object intended to be secured by the 
Act; and upon a review of the case in that aspect 
decide whether the matter is what is called 
imperative or only directory (Sanderson, C. J. 
Chatter fea, Richardson, Buckland and Panton, 
The Government of Assam t>. Sahebulla. 

27 G. W. N. 857 : 38 C. I. J. 77 : 

76 I. C. 129 : 24 Cr. L. J. 881 : 1924 Cal. 1. (F. B.) 

— ' — S. lOS — Discrepancies, 

Two of the witnesses present atf the search 
stated that the articles produced, oir,” silver bank 


CEIM PEG. CODE (1898), S. 106 

and band were produced from a hnd, but a third 
witness stated that the Und contained a silver bank 
and made no mention of the other articles. No 
explanation was even suggested as to how the 
other article came to be there : Held that the 
circumstances under which these things were 
produced were not altogether beyond suspicion. 
(Fforde,, J.) Saudagar Singh v. Emperor. 

1923 Lah. 683. 

^S. mS— Search — Independent witness. 

One of the essentials for a valid search is the 
presence of independent witnesses to the search. 
(Abdul Qadir J.) Sher Ali v. Emperor. 

1923 Lah 79. 

S. 106—125 Chap. VIII Proceedings 

under nature of. See 50 C , 985. 

S. 106 — Breach of the peace. 

The expression breach of the peace” implies 
some offence against the public 8. O. L. j„ 318 
Foil (Wazir Hasan, A J. C.) Mahant Durga 
Bharathi V, Emperor. 

72 I C. 965 ; 24 Cr. I. J. 491 : 1923 Oudh 37. 

S 106— referred by second class 

magtsirate — Order passed, but trial directed to 
be conducted by second class magistrate 

A joint magistrate, to whom a case was refer- 
red by a second class magistrate as the latter 
thought an order under S. 106, Cr P. C. was 
necessary, passed the necessary order, but send 
the accused for trial back to the latter. Held. 
the order was wrong. (Daniels^ J.) DUKHI v. 
Emperor. 74 I. C. 448 : 24 Cr L. J, 784. 

S. 100— Conviction for assault— Elec- 
tion Campaign — Troublesome character — Order 
if legal. 

Where during an election campaign, the ac- 
cused was convicted for assault and the magis- 
trate holding he would prove troublesome, bound 
him over under S. 106, Cr. P. Code, the order 
was quite legal. (Sulaiman, J) J afar Husain 
V, Emperor. L. R, 4 All 259 (Cr.) 

S 100— Execution of bond— When to be 

orderc d. 

An order under S. 106 must be passed at the 
time ot conviction and passing of sentence. If it 
IS passed at a subsequent stage it would be with- 
out jurisdiction It the magistrate decided to start 
proceedings only subsequently, the only procedure 
open to him is under S. 107, Cr. P. C. (Sulatman, 
J,) Ram Adhin v Emperor. 21 A. L J 839 : 
I. E. 4 A. 240 (Cr.) : 9 0. & A. L. E. 1085 

S. 100— Offence involving breach of the 

peace — Assault— Security for peace. 

An offence under S. 325 L P. C. involves the 
use of Criminal force and is, m that sense an 
assault, bui the word “assault,, as used m S. 106 
of the Cr. P. Code refers to offence of assault 
as defined in S. 351 I. P. C. and is made punish- 
able by S. 362. An offence under S. 325 does 
not always involve the breach of the peace. 
(Lindsay, J. C.) Dubri v. Emperor 71 1. C. 691 i 

24 Cr. L.J. 

S. 100— Offence under S, 323 I, 

If involves breach of the peace. 
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An offence under S 323 I. P. C. involves a 
breach ot the peace and action can be taken in 
respect thereof under S. 106 Cr. P. Code {Dalai 
and bimpsotit A, J, C.) Sheo Ram v. Emperor 
9 0. & A. I. R. 191: 

72 I. C. 79 (2) : 24 Cr. L. J. 319 (2). 

S, 106 — Order to give seem tty to keep 

the peace — Offence under S 323, 1 P. C. — Find- 
ing as to breach of the peace. 

The Sessions Judge convicted a person of an 
offence nnder S. 32.3, I, P. C. and ordered him to 
give security to keep the peace without expressly 
finding that the accused caused a breach of the 
peace. It was found that the accused bad assault- 
ed a prosecution witness in a public place and 
caused him hurt which was the subject of the 
charge against the accused Held that the offence 
of which the accused had been convicted implied 
the use of violence and a breach of the peace and 
that the order for security was proper [Spencer 
7 .) Ramaswami Thevan In re, 44 M.I J. 485 : 

17 L W 499 : (1923) M. W N. 314 : 

32 M. L. T. (H C.) 297 : 72 I C 615 : 

24 Cr. L J. 455 1923 Mad. 618. 

S. 106 — Order for security for keeping 

the peace — Conviction for wrongful confinement. 

S 106 of the Cr. P. Code can only be applied 
when the person concerned has been convicted 
of an offence involving a breach of the peace. The 
offence must be one of which a breach of the 
peace is in law a necessary ingredient. It cannot 
be said that a breach of the peace is necessarily 
involved in the commission of the offence ot 
wrongful confinement [Broadway,].) Mahom- 
MAD afzal V. Emperor. 71 I. C 879 : 

24 Cr. L. J.271. 

S. 106 — Security foi good behaviour—- 

Refection of sureties— Grounds for— Right of 
appeal. 

Sureties who have been rejected in a case of 
security lor keeping the peace or for good be- 
haviour has no locus standi to challenge the 
order. 

Sureties should not be rejected merely because 
they are not close neighbours. But inability to 
control is a good ground The nature of security 
required is personal and not of property. 
[Ashworth, A J. C.) Emperor v Mohammad 
Baksh. 26 0.C 284. 

~.r— S, 106-“(1 and 3) — Security to keep the 
peac^ --^Jurisdiction of Appellate Court 

Held 1 olio wing 35 C, 434 that the appellate 
Court cannot exercise the power given by S 106 
(3) Cr. P. Code, where the conviction has not 
been by a Court specified in sub S. 1. [Nembould 
and SuhrawardyJJ } Eusafali Ahmed Ki^iraj 
V. Emperor. 72 1 C 68 : 24 Cr. L. J. 308 

S, lOB (Z)— Appellate Court— Powers of 

--^If hmtied by powers of trial court 

The powers of an appellate court to take action 
under S. 106 (3) are not limited by the powers of 
the trial Court to take action under the section, so 
that even if the trial court could not demand 
^security, the appellate court can exercise the 
power. [PndeauXt A, 7. C ) Hasanbeg v. 
Emperor. 19 K. L. R. 154. 
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S. 106 (3 ) — No finding as to breach of 

the peace — Appellate Com t — If can pass order 
u ndcr. 

In the absence of a finding that any breach of 
the peace occurred, an appellate court has no 
power to direct the accused to enter into a bond 
under S. 106 of the Cr. P. Code [Kmnaraswamy 
Sastry, 7.) Thirumal Reddy v Emperor. 

1923 Mai 133. 

S. 106 [Z)— Of der requiring security— 

Power of appellate court to demand 
On an appeal from an order of a second class 
magistrate an appellate court cannot pass an 
order requiring security, 5 PR. 1018 foil. 
(Harrison, J.) Karam Singh v. Emperor. 

1923 Lah 91. 

Ss. 107, 118 and Appeal when lies. 

An order under S. 107 directing security for 
good behaviour to be given can be appealed 
against under S. 406 Cr P. Code, but no appeal 
lies against an order for security for keeping the 
peace under S. 107 read along with S 118, Cr. P. 
Code. [Prideaux, A. J C.) Shamrao v. Em- 
peror 19 K. L R. 160 

—S. 107 — Consent to be bound over— Effect* 

A court IS perfectly entitled to act upon a 
solemn consent given before it by the accused 
person, (tValsh^J*) Gharibv v* Emperor. 

21 A. L J 881. 

8. 107 — Joint trial — Contending parties. 

It is not illegal to hold a joint trial under S, 107 
Cr. P. Code of two persons who were not con- 
tending parties, but were on the same side. 
[Stuart, 7.) Ganga Prasad v. Emperor. 

1923 AIL 476. 

Ss. 107, no— Joint trial of members of 

gang — Propriety of. 

Though there is no legal prohibition in trying 
a number of persons under S. 107, Cr, P. C. it is 
highly unfair and unjust to proceed against 
them jointly unless it is apparent they form a 
gang. The case of each has to be considered 
separately and this is not likely to be effected if 
the trial is joint. (Sulatman, 7 ) Muhammad 
ISMAXD V. Emperor. 21 A. 1. J. 841 ; 

L. R. 4 A 241 (Or.)* 

— — S. 107— Joint trial of several accused* 

If a gang of disorderly persons join together 
in jointly committing acts of violence or criminal 
intimidation, proceedings under the security sec- 
tion against the whole gang m the same case are 
proper and it suffices in such cases that some 
members of the gang committed various ads. It 
IS not necessary that the evidence should esta- 
blish that on every occasion the whole gang were 
together. It is sufficient il the evidence established 
that there is a gang of persons joining together 
to commit such acts as the security section exists 
to prevent. [Prideaiix, A. 7. C.) Bakaram v* 
Emperor. 69 I C, 629 : 23 Cr. L. J. 741 : 

1923 ISag. 53. 

S. icyt-^Naiure of bond under — Order 

rejming to forfeit — Who can appeal. 

A bond under S. 107 is not given to any 3^ i- 
cular person but to the Court and ho pp 
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party is entitled to appeal agamst an order re- 
fusing to forfeit it An order cf forfeiture can 
only be passed after notice to the paitv affected. 
(Dcintds, A J C,) SARJO Thakurain Ui 
Raj Kuar. 9 0. & A. L. E 119 

Ss 107 , 110 — Order passed on insuffici- 
ent material If can be inteiieied with by High 
Court. Cr. P. Code, S. 4.-35. 88 C. I J 198^ 

S. 107 — Proceedings under — Ltmiiahon 

of — Breach of the peace — Oirectton by Distuci 
magistrate. 

It a District Magistrate thinks it necessary, in 
order to prevent a breach of the peace, to take 
proceedings under S. 107., Criminal Procedure 
Code, against the petitioners he should himself 
draw up such proceedings and be might then 
transfer the case to a Subordinate Magistrate for 
bearing. Bui he should not direct proceedings to 
be drawn up by a Subordinate Magistrate nor 
should the Subordinate Magistrate draw up 
proceedings merely because the D strict Magis- 
trate has ordered him to do so. He has full power 
under S. 107, Criminal Procedure Code, to ta«e 
action under that section when he thinks it is 
necessary to do so to prevent a breach of the 
peace. But in deciding as to the necessity for 
action he must come to a conclusion of his own 
accord on the materials before him and act 
accordingly. {Newboidd and Suhrawardy, JJ) 
Hanif Sheikh v Jab4Ni Mandal 

72 I. C. 867 : 24 Cr. I J, 367. 

S^ 107 and Proceedings under 

S. 107— Power of District Magistrate to interfere. 

A District Magistrate has no power to set aside 
an order made by a Sub-Dtvisional Magistrate 
under S 107 Cr, P. Code or to direct the Sub 
Divisional Magistrate to lake proceedings under' 
S. 145 Cr. P, Code. It is open to the District 
Magistrate to refer the matter to the High Court. 
{Backmll J.) Bansidar Marwari v, Indar 
Narain Sikgh 1 PAT. I*. E 93 (Cr ) : 

78 I. C. 161 : 24 Cr, t. J. 545 : 75 I. C 65 . 

24 Cr, L. J. 865 : 1923 P 438. 

S. 107’~Scope of. See (1922) Dig. Col. 

426. Ainuddin V. Emperor 

71 1. C 694 : 24 Cr. L. J. 230 

Ss. 107 and 125-- Security for keeping 

the peace— Powers ot the District Magistrate 
on appeal— Evidence to sustain an order 
for security. See '1922) Dig. Coi. *127. Baines v. 
Emperor 6 N. I«. J 274 

S. 107 (3) and {^)—Bail when to be 

refused^ 

Where the proceedings have been instituted 
against a person under section 107 it is only in 
the specif circumstances ret erred to in Sub- 
Sections (3) and (4i oi that Section that the law 
empowers a Magistrate to detain a person ni 
custody until the comuletiou of the enquiry. The 
Sub- section can onlv b* put into operation. When 
a Ma^isttate. who has no powers to proceed under 
Sub section (It of bection 107 is led to believe that 
a person is hkely tu c »mmit a breach of the peace 
or to disturb the public tranquillity or to do a.i\ 
wrongful act which mij^ht possibly occasion a 
j^reach of the peace or disturoance and cannot, by 
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any ether means, prevent the possib lity of S’lch an 
occurrence, tnat he with his limited powers can 
arrest a pt rson and send him then to another 
iVlagibtrate who has got adequate powers lor 
dealing with the case 32 C. 80 add 31 M. 3 15 Kef. 
{Buckmll, J ) Wahaki Mander v. Emperor. 

74 I C 857 : 24 Cr. L. J. 825 : 1923 P. 527. 

Ss. 108 and Zm— Applicability of— 

Sentence of imprisonment — Withdrawal of 
security. 

On 23— 5 — 1921 the applicant was ordered to 
furnish security for a period ot one year under 
S. lO-^, Cr. P. C. In default of finding security 
it was directed that he should undergo rigorous 
imprisonment for the same period. The accused 
furnished the security required so that the alter- 
nat ve sentence of rigorous imprisonment did not 
come into operation. On 31 — 7 — 1921 the appli- 
cant was convicted of a substantive offence under 
S. 500, I. P. C and sentenced to three months’ 
simple imprisonment. He however remained on 
bail until 2i—Jl — 1921 when the bail bond was 
cancelled. In the meanwhile on 16 — 10—21 the 
applicant had withdrawn his security under 
S. 108, Cr. F. Code and had been committed to 
prihon under that section. Held that the sub- 
stantive sentence of three months ’ imprisonment 
should commence on the date when the bail bond 
was cancelled namely 23—11 — 19*21. 30 A. 3’34 

dist {Daniels^ A, J. C) Ganesh Shankar 
V. Emperor. 73 I. 0 321 : 

' 24 Cr L. J 577 : 1923 Oudh 66 (2) 

S, lOS — Secunty for good behaviour — 

Dissemination of seditious matter — Proof of 
authorship, publication and dissemination — Dec^ 
lataiion undir S. 18 of the Press aud Registrar 
iion of Books Act. 

Three petitioners were proceeded against under 
S. 108 Cr. P. Code as the author, printer aud 
publisher respectively of a pamphlet which of- 
fended Ss, 124 A and 153 A, I.P.C. The names of 
1 he three persons were punted on the pamphlet 
as itb author, printer and publisher. There 
was no direct evidence to connect any of the three 
persons wit a I he pamphlet in quesuon or of the 
dissemination thereof. From the written inlorma- 
cion iurnished by the second petitioner under S 
18 of the Pi ess and Regisrration of Books Act it 
appeared that tie three petitioners were the auth- 
or, printer and publisher ot the pamphlet. The 
declarati m made under S. 4 of the Act meMtioned 

he second petitioner as the keeper of the press. 
Held I hat on ihe evidence there was nothing to 
prove that the fiist petitioner wasjthe author of 
'he pamphlet. Thtmgh the second petitioner was 
the printer, yet as he was not shown to have had 
any knowledge of the matter published m it, there 
was^io case against him. The third petitioner as 
Dubh-'her havmg abetted the dissemination of the 
objectionable matter the proceedings against him 
were justified. [Shah^ A. C. J and Crump, J.) 
Emperor v, Pitre, 47 Bom 438 : 

25 Bom. L. E. 97 : 1923 Bom 265. 

S 109 (a) — Giving false name and then 

rotre ting if— It concealing presence. 

Action cannot to be taken under S. 109 (a), CT‘. 

C. m a case where a person on being asketl' 
name by the police first gives a false name ^ and 
then corrects it and there is nothing else to show 
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he was taking precautions to conceal his presence 
{Suhnman^ J,) Sheo Prasad v. Emperor. 

21 A. L. J. 84t7 : 1. B. 4 A. 237 (Cr.). 

S. 110 — Action taken on police diary — 

Binding over accused—Evtdence* 

Where the accused was arrested on a change ol 
dacoity but an account of want of evidence he 
was not even placed be. ore Court, it is contrary 
to all principles oi law to make use of this evi. 
deuce to bind turn over as a bad character. 

A magistrate cannot in proceedings under S. 110 
Cr. P C. act on information not given in evidence 
but obtained from a perusal of special police 
dames. {DanieU, 7.1 Jhandu Singh v Emperor. 

h, R. 4 AIL 216 (Cr.). 

S. 110 — Association with persons of had 

character^ 

The evidence against the petitioner consisted of 
the statements of a Sub-Inspector of Police and 
some others who stated that the petitioner was a 
habitual thief and that he associated with persons 
of bad character. In 1922 the petitioner was 
suspected on three occasions under section 457, 
Penal Code, and on two of these occasions his 
house was searched. It was however, admitted 
that ihough the petitioner’s house was searched 
on two occasions no stolen property was ever 
found in his house and as to his having been 
suspected of having committed an offence under 
section 457i the petitioner was nevei criminally 
prosecuted and no written complaints were 
ever made to the police against him. The 
petitioner produced many witnesses of respect- 
able position who testified to his good 
character and who depo-ed that he was not a 
habitual thief by reputaiion Held that the evi- 
dence on the record was not sufficient to justify 
action b^ing taaen against him under section 110. 
Cr. P. Code. ^agar, 7.) Abdullh v 

Emperor. 1923 Lah. 419 

— S 110 --Enmity of prosecution witnesses 

— Failure to consider — Effect, 

Where in passing an order under S. 110, Cr P. 
C, the court fails to consider the fact that the 
prosecution witnesses were the enemies ot the 
accused and also failed to advert to the facts 
which rendered it unlikely that the accused 
should be a burglar, the order cannot be sus 
tamed, {Dalai, 7. C.) GuR Dayal v . Emperor. 

9 0. & A. L. E. 918 

— S. llO—Bvidence of bad character — 

Nature of’— Private enquiry by the Magisirate — 
Effect. 

Where the evidence for the prosecution is part- 
ly inadmissole, partly inconclusive and hearsay, 
vague and unsubstantial and there is nothing 
deunite proved against them aud no evidence 
called against them irom their own village, but 
there are a number of persons of good character 
and position trom their village itself and irom the 
neighbouring villages who speak well of these 
men while nobody has been able to suggest that 
they liave got resources for living as they do live, 
wit lout support from theft or bad means ot liveli- 
hood, Held, that it would be unfair to brand these 
men as bad characters npon this evidence. No 
doubt a Magistrate is compelled in the penorm- 
ance of his duties to make private enquiries as to 
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the character of his neighbourhood and as to the 
persons reputed to oe ot bad character and likely 
to cause trouble. These enquiries are necessary 
to an executive officer having to inform himself 
of the nature of the popuiat on committed to his 
charge but where it is shown, that the Magistrate 
has allowed actual information adhomtnem to in 
Huence his judgment m a judicial decision against 
particular individuals brought beiore him by 
process ot law, his order would be quashed as 
being vitiated by the admission of such informa * 
tion. {Wahh, J.) Ashiq Ali v Emperor. 

21 A. L. J. 613 : L. E 4 A. 126 (Cr.) : 73 I. C. 337 : 

24 Cr. L. J. 593 : 1923 A. 596. ' 

S 110 — Evidence of suspicion. 

Evidence as to the accused having been sus- 
pected in par icular cases is clearly not evidence 
on the basis of which any pers ni could be bound 
over, yet wben evidence of general repute has 
been given, the facts ihat the accused have bten 
suspected in a large number of cases may be ad- 
missible as corroboration. Conversely the fact 
toat the accused had never been suspected in any 
case m ght tend to weaken the evidence ot gene- 
ral repute. [Daniels, 7.) Gudri Khatik v. Emper- 
OR. 1923 A 595. 

“Ss. 110 and 117 cL (4) — Joint trial of 

several accused — Evidence of bad 7 epuie-^ Pre- 
judice. 

Ordinarily under S. 110 of the Cr. P. Code 
every person has lo be tried separaiely for the 
offei ces enumerated therein. A joint trial is 
only permissible when two or more persons have 
been associated for the purpose of committing 
the offences mentioned in S. 110 cl, [a to f) which 
are under enquiry. Unless this c»rcum'*tance is 
established, a j’oint trial is illegal aud ihe convic- 
tion would be set aside. In a case under S. 110 
ot the Cr P. Code in which the evidence of bad 
character of the accused persons aud of the 
individual notorious acw committed by them form 
integral part of the offence, it is impossible to 
conceive that the evidence led against one will 
not prejudice the case of the other accused 
persons assembled together in the same dock 
{Jwala Prasad and Ross, JJ,) ]ai Sao v. 
Emperor. 1923 Pat. 8 : 1923 P, 104, 

S. 110 --Order based on vague statements 

— Legality. 

The prosecution evidence in a case under S. 110 
Cr. P. C. consisted of witnesses who said that 
according the opinion of the neighbourh 'od, 
the accused was a thief and dacoit. In the 
absence of details, held the evidence was too 
vague to base an order under S. llO, Cr. P. C. 
Dalai J. C,) KAGHtJ Uatt v. King Emperor. 

9 0. & A. L. E. 517 : 

74 I. C. 636 : 24 Cr. D. J. 791, 

— — Ss. 110 and Powers to enhance 
security. 

Any accused in a badmasht case who is able to 
produce a larflre number of defence witnesses is 
not necessarily entitled to a discharge. Although 
the word *'alter” m section 423 (cl literally 
includes an alteration which increases the seventy 
of the order, still the whole tenor of the Sectioa 
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is thatthe appellate Court can make any neces- 
sary alteration in the terms of the order of the 
Court below but it has no power to increase the 
seventy of the penalty imposed by the trial Court 
Under S. 123 imprisonment foiiov^s automatically 
on failure to furnish the security. Such a result 
cannot be within the intention ot the Legislature 
{Daniels, J. C ) Rameshwar Baksh Singh v. 
Emperor* 1923 Oudh 44 (2). 

-S. 110— Order under^ — If can be revised 


by Sessions judge See CR, P. C., S 435, 

1923 All, 596 

S 110 —Power of the Magistrate — Infor- 
mation— S. 192 ii applies. See (1922) Dig. Col 
1085 Hiranand Ojha v. Emperor. 

4 Pat L. T. 44 : 1 Pat 621 : S 
71 L C 79 : 24 Or. L. J. 31. j 


CEIM. PEO. COBE (1898), S. 118. 

I 

as regards the accused as evidence in the case. 
Yet he can use it as a check to test the nature of 
I the evidence with which he has to deal {Walsh, J,) 
Emperor zf, Darbari Singh. 45 A. 749. 

S. 110 — Successive proceedings under the 

section. — When justified. 

Where the accused was a substantial cultivator 
and the only witness of bis own neighbourhood 
who deposed against him has admitted eomity 
with him, and the previous proceedings against 
J the accused which resulted in his discharge, and 
' only a short interval had elapsed between that 
order and the institution of the present proceed- 
ings Held that an order under S- 110 Cr. P. 
Code was not justified. [Daniels, A 7, C.) Shakur 
V. Emperor. 26 0 C. 242 : 

9 0. & A. L. R. 90 . 73 I C. 261 : 24 Cr. L J. 565. 


— ^ Ss. 110 and 439 — Proceedings under-- 

Several accused — Legality of — Evidence of 
friends and relations— Value of Evidence— Duty 
of High Court to consider. 

In proceedings under S 110, Cr.P, Code against 
a particular individual evidence should be con- 
fined to his case alone unless the case is that he 
has a confederate or partner to whom ail the 
evidence is equally applicable. ^ Where witnesses 
voluntarily come forward as friends or associates 
of the accused and give evidence it ought not to 
be brushed aside unless the witnesses are dis- 
credited as regards their good faith and honesty. 
Evidence of general repute by persons having no 
personal knowledge of the accused is insufficient 
It is open to a District Magistrate to lay down 
rules for the guidance of his subordinates so as 
not to allow an unnecessary large number of 
witnesses to be examined. In revision the High 
Court would weigh the evidence and see whether 
the case has been considered from the point of 
the accused and if the evidence for the defence is 
equallay good as that of the prosecution, the 
High Court would quash the conviction. Mere 
repetitions unaccompanied by direct evidence 
personally affecting each accused or accompanied 
by direct evidence which is worthless and 
incredible, is insufficient m a case under S. 140, 
Cr. P. C. [Walsh,]) Angnoo Singh v. Emperor. 

45 A. 109 : 71 1. C 885 ; 24 Cr. I. J. 257 : 

1923 A. 25 

S. lid— Proceedings under— Evidence of 

repute — Suspicious occurrences. 

Evidence of instances m which the accused has 
been suspected is certainly not evidence of gene 
ral repute, nor evidence on which the Court could 
bind the accused over under S 110, Criminal Pro- 
cedure Code but when independent, evidence of 
the accused's reputation has been given, evidence 
that ue has been suspected in a number of ins* 
tenccs may he admissible as corroboration. 
(Daniels, A J.C,} Sanku v. Emperor. 

9 0. & A. L E. 269 . 73 I. C. 352 : 

24 Cr. L. J. 608. 

S. llO—Secufity proceedings — Evidence 

— Private information. 

Where proceeding under S. 110 of the Cr. P. 
Code are initiated against a person before a 
Magistrate, although the trying magistrate cannot 
use the information which he already possesses 


; llO — TPif Messrs — Time to pioduce. 

Where witnesses are cited for the defence in 
proceedings for security for good behaviour time 
and opportunity should be given to have them 
produced and then only should orders be passed 
[Biickland and Cuming, JJ ) Ponthiram Joab 

Emperor. 38 C. L. J. 285 

S. IIA— Arrest when justified — Order— 

What to contain 

S. 114, Cr. P. Code, contains two stringent 
elements obviously directed against any ill-consi- 
derel precipitancy on the part of the magistrate. 
He mast be of opinion that the only way of pre- 
venting a breach of the peace is to commit the 
person to custody, and he must put on record the 
substance of the Police or other report by which 
be is influenced. [Foster^ J,) Manirudbin v. 
Emperor. 74 I, C. 861 . 24 Cr. L J. 829. 

s. ll%Security for good behaviour— 

Forfeiture— Commission of offence— Proof of 

When security is given for good behaviour, 
neither the principal nor surety can be made liable 
for an offence which occurred before the security 
was given. The period for which a person is 
bound over to be of good behaviour begins from 
the date on which he was bound over. 

The conditions under which a security bond 
token under Chapter VIH. Criminal Procedure 
Code, may be forfeited are given in S. 121. In 
the case of a bond for good behaviour taken under 
the provisions of S. VO, Criminal Procedure Code, 
the commission or attempt to commit, or the 
abetment of any offence punishable with impri- 
sonment. whereever it may be committed, is a 
breach of the bond. The word “commission’’ in 
this section does not necessarily imply a con- 
viction, It IS true that the conviction is ordi- 
narily considered necessary to establish tbat an 
offence haf been committed. 

At the same time there is no authority for the 
extreme view that the commission of an offence 
cannot be proved otherwise than by a conviction, 
the flight of a person accused of dacoity to the 
independent Afridi territory raises the strongest 
possible presumption of the absconder to join a 
band of dacoits. In such cases, a bond for good 
behaviour given under S. 118, Criminal Proce- 
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dure Code, on proceedings taken under S. 110 of , 
the same is clearly liable to forfeiture, provided ; 
that the evidence is produced to show either that 
the person bound over committed an offence in 
British lud^a prior to his absconding and during 
the currency of the bond, or that during the cun 
ency of the same he committed any offence during 
his outlawry punishable with imprisonment 
{Pipony J. C,) Mansur v. Emperor. 

73 I. C.!332. 24 Cr. L. J. 588 

S. 122— Surehes— Competence of — Resi- 
dence. 

In cons’dering whether a proposed surety is fit 
under S. 122 Cr. P. C., the magistiate has to con 
sider whether he would be in a position to exer- 
cise suitable control and supervision over the ac- 
cused. Mere solvency of the surety may not in 
variably be sufficient to ensure the good conduct 
of the accused, any more than his residing at a 
district place may be a sufficient ground for re- 
jecting him. If the sureties undertake to keep the 
accused within the area of iheir observation 
supervision and control, there can be no inherent 
objection to their being accepted, though they 
live 18 miles from the place of the accused 
[Kanhaiya Lai. J. C and Simpson, A J. C.) Em 
PEROR V. RaMESHAR TEWARI 

10 0. L. J. 299 • 9 0. & A, L. E 526 : 

74 I. 0 ‘539 : 24 Cr. L, J. 795 : 1823 Oudh 165 

S. 122Surety for good behaviour-Rejec- 

tion of — Grounds for. 

Tne applicant was bound over to be of good be 
baviour for a period of one year. He furnished 
two sureties, one of whom was accepted by the 
trying Magistrate, and the other was not accep- 
ted on the ground that he had already s^ood surety 
for some other man. Held that that ground was 
clearly insufficient {Kanhaiya Lai, J C ) Ghisa 
V Emperor. 9 0. & A. L. E 40 : 

73 I. C 53 (1) • 24 Cr. I. J. 617 (1). 

S 123 — Reference under — If can be 

transferred to Additional Sessions Judge, See Cr. 
P. Code S 193 (2). 27 C. W. N. 996. 

Ss. 123 (2) and 193 i2)Sesswns Judge- 

Transfer of case under S. 123 {2f to Additional 
Sessions Judge. — Bengal Government nohficatton. 

Under the notification of the Government of 
Bengal judicial No. 113. J D. of the 19th of June 
1916, purporting to be an order undei S- 193 (2 
Criminal Procedure Code, a Sessions Judge has 
power to transfer a bad livelihood case referred 
to him under S. 123 (2) of the Criminal Procedure 
Co de, to the Assistant Sessions fudge. {Walmsley 
and Chotsner, JJ.) Binode Behari Nath v. 
Emperor. 50 C. 229 : 1923 Cal. 649. 

S. 125 — 'Apphoaiion under power of 

District Magistrate to cancel bond^ 

* An application under S, 125 Cr. P. Code is 
not an appeal and does not give power to the 
District Magistrate to review an order passed by 
a Deputy Magistrate on the ground that it was 
improperly passed. 35 A. 143j 39 A. 466; 41 A, 651, 
44 A. 614 referred td. {Daniels^ J.) ram din singh 
V. NAUJADAK Singh. 

IW A. 484 (1) : 71 1. 668 : 24 Cr I#- 7- 204. 


CEIM. PEO CODE, (1898), S 133. 

S. 12b— Powers of District Magistrate — 

Reference to High Court, jn the absence of appeal 
to District Magistrate, 

The jurisdiction of a Dt. Magistrate under 
S. 125 Cr. P C. IS neither appellate nor revisional 
and his power is merely confined to e.xamining the 
record to satisfy himself whether it was any lon- 
ger necessary to keep the parties under the bond. 
The act is not a judicial act which he is called 
upon to exercise even before proceedings ate sub- 
mitted to him, a refeience can be made to the 
High Court as to the propriety of the proceedings. 
{Dalai, A. J C.) Emperor v. Balwant Singh, 

9 0. & A. I. B. 344 : 73 I. C. 504 : 

24 Cr. L. J. 616. 

Ss 125 and I07'-Scopeof — Powers under 

See (1922) Dig Col. 431 Monmohan Dass v. 
Babu Lall. 73 I. C. 515 : 24 Cr. L. J. 627. 

S 132. — Police officer in charge of patrol 

— Boat — Firing on crowd — Prosecution — Sanc- 
tion if necessary. 

A police officer m charge oi a patrol boat who 
holds a rank below that of an officer in charge of 
a police station has no power to disperse by 
lorce an unlawful assembly. Consequently no 
sanction is required for his prosecution for having 
fired on an unlawful assembly for the purpose at 
dispersing it. {Newbould and Suhrawardy, JJ.) 
Mahomed Yunus v. Emperor. 

50 C. 318 : 1923 Cal, 517. 

Ss. 133 and 135 — Appointment of Jury-- 

No verdict — Order under S. 141 — Rights of peti- 
tioner. 

, On an application under S, 133, Cr, P.Code for 
removal of an encroachment ths opposite party 
moved for the appointment of a Jury under S. 135 
Cr P. Code and a Jury was appointed. The fore- 
man ot the jury simply returned the papers without 
the verdict whereupon the Magistrate made the 
order absolute under S. 141 Cr. P. Code. Held that 
the magistrate had Jurisdiction to pass the order, 
but he should have done after giving the party an 
opportunity of showing cause and producing such 
evidence as he wanted, 13 C. W. N, 367 foil. 
\Adamit J.) Jiblal Teli v, Gena Sahu, 

4 Pat. I T. 15 : 1 Pat. L, E, 164 (Cr.): 
72 I. G. 956 : 24 Cr. L. 7. 492. 

“S. 1$3— Bona fide dispute — Procedure — 

Report of another Magistrate— Action on, 

A Magistrate is competent to make a condition- 
al order absolute upon the report of a subordinate 
magistrate to whom the matter had been referred. 

Where there is a bona fide question as to the 
public nature of the subject of dispute, the ques- 
tion should be left to a* civil court for adjudica- 
tion. But whether there is a bona fide question 
IS for the magistrate to decide. {Hucknill, J ) 
Chandrika Koeri V. Budhu Dusadh. 

73 I. C. 802 : 24 Cr. L. J. 690 

S, 133— Essentials of— Railway land, 

There is no warrant for the view that railway 
land is necessarily a public place with regard to 
which action under S 133 Cr, Code can be taken. 
There must be a finding that the land encroached 
U|) 9 R is in a way which is or may be lawfully 
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used by the public {Macpherson^ J.) Rangi 
Sah V B, N. W. Ry. Co 4 Pat, L. T. 402 : 

1 Pat. L B. 154 (Crd *14 I. C. 1047 : 

Or. L. J. 855 : 1923 P. 84o. 

Ss 133, 134 and ISb- Highway— Ob^truc- 

Hon— Duty oj Magistrate to determine whether a 
place ts hightiuay — Co mmumcatiott of order 
When au order under S. 133 Cr. F . Code is 
communicated to ihose concerned, it is immate 
rial that the method in whicn it was served on 
them IS not strictly in accordance with the provi- 
sions of S. 131 Cfiminai Procedure Code. 

The duty ot determining whether the site oi 
the obstructions is a public place or a public wa> 
is ca^t by statute on ihe Magistrate in tue ni^t 
instance, and under no circumstances can it be 
left U the Jury. It the Magis rate had:> on the 
parlies appearing before him to show cause 
against the conduinnal order that a question wi 
title to the Iolus xn quo is involved, he must retuse 
to act in the particular case unless he comes to 
the conclusion that the claim of title is not bona 
fide. Further unlebS be hnds that the place or 
the way, as the case may be, is public, he has no 
power to proceed with tne investigation, 
where it is appearent on the face of the orde 
itself that th>s question which goes to the 
root of the Magistrate's jansdiCtion. has been 
wrongly lelt to the jury the proceedings are bad. 

Where questijns as to public nature or private 
ownership of the locus of an obstruction are leit 
to a jury, the order of the Magistrate referring to 
the determination of such a question to the jury 
is bad and -hould be quashed. 

This has been held even m cases where the 
defect m the proceedings does not appear, that i% 
where a want or an excess of jurisdiction is 
apparent on the face of the proceedings them 
selves. Where the order of the Magidrate is 
itself indebnite or ambiguous, the objection to 
allowing an order in sucu a case to stand is far 
stronger [Scott Smith and Ffordc^ /i.) Khushi 
Ram V Emperor. 4 lab. 224 : 5 Lah L J 420 * 
72 I. C. 617 : 24 Cr. L 2. 457 : 1923 lab. 525. 

S 133 — Order for removal of obstruction 
^Inquiry— ‘Impropriety of. 

An order under S. 133 Cr P. Code for re- 
moval of a building on the ground that it 
obstructs a street cannot be made without tainng 
evidence. H2 P. R 1917 Cr. Ref {Zufar All, J) 
Buedo V. Emperor. 8 Iiah. L. J 81. 

.^-S. ISZ— Procedure under— Order based 

on oral enquiry’—Legality, 

The procedure to he followed in ^cases regard- 
ing public nuisance is as in a summons case and 
evidence and must be recorded An order based 
on an oral enquiry is illegal [Mo h Sugar, J.) 
Ham Chand v. Emperor. 73 I. c, 503 : 

24 Or. I». J. 615* 

-S, IZZ— Public nuisance* 


GRIM. PEO. CODE (1898), S. 137. 

S. 133— PMbhc way— Existence of , dis- 
puted— Jurisdiction of Magistrate* 

It cannot be said that the moment a bona fide 
dispute as to title is raised by the defendant, ihe 
jurisdict on of the magistrate is ousted and the 
viagistrate is bound to stop the proceedings and 
tu refer the parties to a civil suit. 28 A. 98 not 
fell ; 49 C, 682 foil. 

The Magistrate must deal with an alleged 
“ public ” way even theugh it is d sputed. But 
it IS obvious that these summary poweis were 
or manly intended to be exercised in cases where 
there was no question that the way was one vested 
in the public, and when that quest on is seri msly 
disputed, and its decision becomes a difficult 
ma.ier f mixed fact and law, a Magistrate clearly 
has jurisdiction to exercise his discret'on by 
declining to decide it. and sending the parties to 
a civil couit, It IS not open to the Magistrate to 
con V ert private propcity into public merely be- 
cause it looks as though it ought to be, and 
oecause to do so would be convenient to a section 
of tae public who have enjoyed permissive user 
over it. {Lindsay, Daniels and Walsh, JJ) 
Abdul Wahid Khan v. Abdullah Khan. 

45 A 656 . 21 A. L J. 529 : 1 E. 4 A. 105 (Cr.) : 

74 I. C. 849 : 24 Cr. L. J. 817 : 1924 A 1 

ss. 133, 135 and Ul— Reference to jury 

— Ho 1 eport-order without enquiry by magistrate 
—Legality of the procedure. 

Where a magistrate made a conditional order 
under S 133 Cr. P Code absolute without making 
any enquiry on the failure of the jury j 

to submit its report within the date fixed. Held 
that the order was illegal. If for any reason the 
jury does not return its verdict, the magistrate 
must enquire into the case before passing an 
order [Biickmll J ) Ajodhya Tewari v. 
Emperor. 4 Pat. L T. 13 . 1 Pat L. E (Cr ) 22 • 
73 I C. 327 : 24 Cr. L. J. 583 . 1923 P 131 


-Ss. 137 and IZZ—Bona fide dispute. 


— — — 

The existence of a genuine dispute as to title 
suit^We lor decision by the Civil Court is a suffi- 
cient ground for holding that the conditional 
order is not reasonable and proper. [DalaL 
Bhaxswan I>as o. Emperor. 9 0. & A I E 35 i 
73 I. C. 623 (2) : 24 Cr. L. J. 635 (2) : 

1923 Oudh 152. 


Where there is bonafide dispute as to whether 
an encroachment exists or not, S. 138 should 
not be applied in order to relieve the Governmen 
of the necessity of filing a civil suit. The existence 
of a genuine dispute as to title suitible for deci- 
sion by the Civil Courts is a sufficient ground 
within the meaning of S. 137 for holding that 
the order under S 137, where, the alleged en- 
croachment has been in existence tor over 20 
years, is not reasonable and proper.15 Cal, 564 
toll [Dames, J. Q Ram Lakham v. Emperor. 

72 I. C. 958 . 24 Cr I. J 494 ; 

1923 Oudh 22. 

-S. IZI—Duty of Court. 


In taking evidence under S. 137 Cr. P ^ C. in 
a case where tie public nature of the way is dis- 
puted, it is incumbent on the Magistrate t > deter- 
mine whether the claim is a Iona fide one and if 
ne finds it to be s ), to stop proceedings and give 
the party time to establish bis right in the Civil 
Court iMaepherson. J.) RaNGI Sah v B. N. 
W Ry. Co. 4 Pat. T* 4Q2 - 

1 Pat. L. E 154 (Cr.) : 74 1. C. 1047 : 

24 Cr. U J. 856 i 1923 P. 450. 
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Sg. 137 and lAO—Ofder of Magistrate 

regarding nuisance — Disobedience Power of 
successof of Magistfatc to declare order to be 
illegal. 

An order for removing a nuisance from a tank 
bv filling it or re-excavating it was made abso- 
lute by a Sub D'visional Magistrate on 
29— 10— 1920. The respondent d-d not obev the 
order and thereupon the petitioner applied to 
enforce the ordei to the successor of the Magis- 
trate. The succeeding magistrate reiected the 
aopUcation on the ground that the prior order 
was an illegal order. Held that the succeeding 
Magistrate had no power to go behind the order 
of bis predecessor or to question its legality. The 
prior order having been made with Jurisdiction 
was not a nullity and it was not open to the 
succeeding Magistrate to sit in judgment over it 
as a Court of aopeal. ( VewhouJd and Snhra- 
wardy. JJ.) Kiran Chandra CHOwnHURV v 
Ramrsh Chandra Chowdhhry. 72 I. C. ?7 * 
24 Cr. L. J. Sir : 27 C. W. IT. 459 ; 1923 Cal. 689 

S. Authority to act. 

In passing orders under S. 144, Cr. P. C., the 
record should show in clear and unmistakeable 
terms the authority under which a Magistrate 
taking action professes to act. {May Oung, J.) 
y, Thudamawara V. Emperor. 1 Sang 49 : 

74 I. C. 65 ? 24 Cr. L. J. 737. 

S. 144 — Breach of the neace— Power to 

stop players in a mosque— Jurisdiction of Magis- 
trate. See (1922) Dig Cot 433. Mahomed Ismatl 
V. Bark.\t. Ali. 71 1. C. 607 . 24 Cr. I. J, 154. 

Ss. 144 and 145 —Difference between. 

See (1922) Dig Col. 436. Kaml\ Prasad Singh 

V. Gobind SahaY. 711 C 785 : 

24 Cr. L. J. 241. 

- — S. 144— Exparte orders — Legality— 

Adiournment. See (I922i Dig. Col 434. Beno 
WARi Lal Ram zf. Protab Krishna Majumdar. 

71 1. C. 616 ; 24 Cr. L. J. 164 

S. IIA— Orders unde*" — Temporary tU' 

)%incUon of Civil Court — Effect of 
Successive extensions of an order under S. 144 
Cr. P. Code are invahd but they can be suppoited 
as fresh orders Such successive orders may 
2 (mount to an abuse of the process of court es- 
pecially when the civil court hps passed an order 
of temporary injunction against me party. It is 
the duty of the criminal courts to respect the 
opinions cf civil courts and in taUng steps to 
preserve peace, to take action only against those 
who are infringing the rights of others and 
protect those who wish to exercise their right and 
not prohibit the Iatfer*s lawful enfovment of 
rights. 27 M. L. J. 628 ; 22 M L J. 251 ; 20 C. 

W. N. 758 Ref. iRamesam, J.) Mcrari Natckrn 

p. AIYASAMI NaickrN 69 I. C. 369 : 

23 Cr. I. jr. 689 : 1923 Mad. 15. 

^Ss. 144, 145 and 146-^ Preliminary order 

-^Attachment — Restoration of property to one of 
the parties— Effect. See (1922) Dig. Col. 435 
Palani Coundan p, KtJLANDA VelD Goundan. 

72 I. C. 64X : 24 Cr. I. h 429. 

Y D— 31 
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Ss. 144 and 145— Scope of — Dispute as 

to possession — Bona fide dispute — juiisdiction of 
magistrate. See (1922) Dig Col. ^36, Shebalak 
Singh v Kamruddin. 2 Pat 94 *. 

1 Pat. L. R. (Cp) 2, 

S. 144— Sca^e of — Jurisdiction^ 

Under S 144 Cr. P. Code, a magistrate 
has no jurisdiction to make any o^der unless 
he is satisfied ihere is an apprehension of a 
breach of the peace and that immediate prevention 
or speedy remedy is desirable. If he has made up 
his mind it is so. he must state the mafenal facts 
in the order. The section is applicable only to 
temporarv orders m urgent cases of nuisance or 
apprehended danger and not to cases where there 
IS a dispute as to land for the settlement of which 
S provides the proper remedy. {Kulwant 
Sahaw J.) Akal Mahton v Mahabir Mahton. 

1 Pat. L. B. 223 (Cr.). 

— — S. 144 (4} — Older made by subordinate 
Magistrate without jurisdiction ^Revision before 
High Court ’u'lihout going to District Magistrate 
—Comte f e ncy of — Intel feience 

Under S. 144 (4) Cr P. Code, when an order is 
passed bv a subordmate Magi'll rate, the Dis- 
trict Magistrate has full power to rescind or alter 
the order and the ordinary pract'ce is that parties 
should in the first instance approach the Dis'rict 
Magistiate before gomg up to the Hi^h Court 
But w’here the order passed is one entirely out- 
ride the scope of the section and thus made wi‘h- 
out jurisdiction, it must be taken as an order 
unauthorised bv the Code, and as such revisable 
undei S 107 Government of Ind’a Act by the 
High Court. [Kulwant Sahav, J.) Aral Mahton 
V. Mahabir Mahton. 1 Pat, L. R 223 (Cr) : 

75 I. C. 531 : 24 Cr. L. J 947. 

Ss. 144, Cl 4 and 145 — Power to alter or 

rescind order—Special jurisdiction. 

There is neither revisional nor appellate juns- 
d’etion in the Magis^ra^e under S 144, Cl. 4. Cr. 
P. Code but there is still a special jon<5diciion 
vested in him by the Statute to lescind or alter 
any order made under S. 144 either bv himself or 
bv a Magistrate subordinate to him or by his 
predreessor in office (Das, J.) MahaNTH 
Satruhan Das v, Makhan Das. 

1 Pat. I E. 63 (Cr.) : 72 X. C. 171: 24 Cr. I, J. 331. 

S. 144 f4) — Power of Court to rescind or 

modify order — Reasons for. See (1922' Dig. Col. 
438. Shebalak Singh v. Kamruddin Mandal. 

1 Pat. 1. R. (Cr.) 2 • 2 Pat. 94. 

S. 144 ^tension cf period — If tea* 

sons to be stated — Period of extension 
When a Local Government extends the period 
of dniation of an order parsed under 144. Cr. P. 
C, it is not concerned with the reasons gU en by 
the Magistrate hut only with the order itself. If 
need m t state grounds on wh ch it considers an 
extension of the permd necessary, nor need ^the 
extenS'On be limited to anv defifdte period. 
^Damels^JA Bhure MAl v. Emperor. 

45 A 526 ; 73 L C. 301 : 

24 Cr L* J. 689 : 1923 A. 60a 
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S. 145— ApDiicability of— Discontinuous 

possession— Market Stalls — Possession once a 
week — Proceedings under S. 145 Cr P Code. See 
(1922) Dig. Col. 438. Nay an Manjari Dasi v. 
FA2LEV HUQ Sardar. 7l I. C. 527 : 

24 Cr. I. J. 176, 

5. 145 — Arplicabihty of— Mines and 

minerals — Right to work See (1922)’ Dig Col, 
439. Mahadeo Dutt v. Sarkar. 

71 1 C 871 • 24 Cr. I. J. 263 

* S. 145— Applicabflitv of— Mining rights 

— Dispute as to. See {1922] Dig. Col. 438. 
Bimala Prosad Mookerjee V. Tata Iron and 
Steel Co Ltd. 71 1. C. 237 * 24 Cr L. J. 108. 

S. 145 — Evidence — Absence of — Effect 

A Magistrate has no Jurisdiction to make an 
order under S 145, Cr. P C , without any evidence 
being adduced before him. (C, C. Ghose and 
Cuming, //,) Hatemali Chaprasi v. Osimaddy 
73 I, C. 814 : 24 Cr. I. J. 702. 

— 8.''145 — By each of the feace-^No Hkeli- 

hood of— Magistrate refusing to pass final order 
— Ordei for delivery of crops. 

Where a magistrate finds there is not likelihood 
of a breach of tiie peace and refuses to take actmn 
under. S. 148 Crl. Procedure Code, he has no 
jurisdiction to pas‘5 an order directing the pro- 
ceeds of the sale of crops pending the proceeding, 
to be handed over to a particular party 16 M. L. 
T. 42 followed {Ramesani, J,) Mah \l.akshmi 
SUBBARAYADU. 17 I. W 429 : 74 I C. 447 : 

24 Cr. I. J. 783 : 1923 Mad. 472 (1) 

S. 145 — Breach of the Peace-Successive 

proceedings — Legality of—Submerged land. 

Where possession proceedings have once been 
started and one of the parties has been declared 
to have been in rossession of the disputed p^'O- 
perty. it is the dutv ol the Magistrate to see that 
his possession is not thereafter disturbed. The 
order of the Magistrate is binding on all the 
parties and the unsuccessful oartv cannot be al- 
lowed to disturb the possession of the other party 
without having recourse to law. It is not proper 
for a magistrate to initiate fresh proceedings 
under S 145 for keeping the peace. The mere 
fact that the lands in respect of wfiich a previous 
order under S. 145 has been made, have been 
submerged does not affect the force of the order 
under the section {Ghose and Choizner^ JJ.) 
Aran Sardar v. Kara Sundar Majumdar 

'27 C. W. M 171 i 37 C. L. L 39 : 
71 1. C. 225 *. 24 Cr. I. J. 97 : 1923 Cal. 95 

•*——8. IA5— Compromise of proceedings — 
Centinuatton—ir regular! ty. 

Pending proceedings under S. 145 Cr. P. Code, 
parties reported to court that they had agreed that 
the first party was to be in possession, whereupon 
thfe file was consigned to the record room. On a 
complaint made a few days later by the first party 
of dispossession, the Court revived the proceed* 
pngs and ordered possession to him Held the 
proceedings were in continuation of the old order 
and there was nothing irregular. [Zafar Alt, /.) 
BANteGIR jAMi^AGIR. 69 I. C. 452 : 

23 Or. 1. h 724 : 1923 Lab. 40. 


I CHIM. PEO, CODE 11898), S. 145. 

S Hb— Different plots of land Different 

pat ties interested — Single proceedings — Legality 
of. 

Proceedings under S- 145 Cr. P. Code are not 
without jurisdiction because some of the parties 
are concerned only with possession of a portion 
ot the lands m dispute, To require a magistrate 
to hold separate proceedings in respect of each 
plot of land claimed by each of the ryots would be 
to require him to undertake what would be almost 
impossible from the intricate character of such 
proceedings. The jurisdiction of the Magistrate 
would depend on the naturemf the information, on 
which he has acted. If the dispute so brought to 
his notice is one likely to cause the breach ot the 
peace, it would be impossible to characterise his 
proceedings as without jurisdiction because in 
the course of the judicial enquiry subsequently 
held the claim of some of the parties related 
only to particular plots of land out of the entire 
area in question [Newbould and Siihiawardy, JJ.) 
Sajani Kanta Roy v. Shamsher ali Sheikh. 

71 1. C, 699 : 24 Cr. L. J. 235. 

S. 145 — Duty of Magistrates — Land in 

the possession of tenants — Parties. 

hi taking action under S. 145, Cr. P. C., 
Magistrates should state the grounds on which he 
is satisfied about the likelihood of a breach of the 
peace. Otherwise his proceedings aie without 
lurisdiction. Where the dispute is legardmg 
lands in the possession of tenant«^i they too 
should be made parties. {May Oung^ J,) Ma 
Ma Gvi V. King Emperor. 

2 Bur. L. J. 296. 

S, V15— Enquiry into possession by Civil 

Com t— Effect of. 

A Magistrate in deciding the question of pos- 
session under S 145 Cr. P. Code is not in 
every case bound by the previous order of a 
I Civil Court or Criminal Court relating to the 
po.ssession of the subjectmatler of the dispute. 
The weight to be attached to any such previous 
Order depends on the facts and circumstances of 
the case before him. When there is a recent 
order of a Civil Court delivering possession to a 
particular party, the order ought ordinarily to be 
respected and given effect to by a Magistrate 
under S. 145, Cr. P. Code unless and until there 
is something shown which might induce the 
Magistrate to hold that subsequent to the delivery 
of possession something had happened which 
had the effect of dispossessing the party to whom 
possession had been dehveied by the Civil Court. 
{Kulwant Sahay,J) Rambarai Rai v. Sagina Rai 
4 Pat. I. T. 333 : 75 I. C. 363 : 

24 Cr. L. J. 939: 1923 P.487. 

Ss 145 and ZbO— Enquiry under— En- 
tries in Survey and Settlement Register — 
Deettton of officer under the Survey and Settle- 
ment Act — Value of— Decision on evidence given 
before another magisttate — Propriety of* 

It is open to a Magistrate in deciding a case 
under S. 145 of the Cr. P. Code to go behind the 
orders passed in favour of a party under the 
Survey and Settlement Act and the Bengal Ten- 
ancy Act, It is also open to the magistrate to hold 
that on the evidence the presumption arising from 
an entry in the record of rights has been rebutted. 
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S. 350. Proviso A. of the Criminal Procedure is 
limited to Ciiminal Trials and does not extend to 
enquiries under S. 145. Consequently a magistrate 
has jurisdiction to proceed with the further trial 
of a case under S* 145 Cr. P. Code even though a 
portion of the evidence has been recorded by his 
predecessor and an application is made to him on 
behalf of one of the parties to start pioceedmgs 
de novo [Nembould and Suhrawardy, JJ,) Syed 
Sadek Reza V Sachindra Nath Roy. 

Z1 C I. J. 128 : 73 I. G. 265 : 24 Cr. I. J. 569 : 

1923 Cal. 483 (2.) 

— S. Xib—Enqmry under — Evidence — 

Agreefnent to dispense with oral evidence — 
Recent decree ofCml Court — Effect on Criminal 
Court 

As the Magistrate is required in disputes under 
S. 145, Cr. P. Code to come to a conclusion on the 
fact of actual possession at the date of order or 
2 months prior to it, an agreement between the 
parties to get the case decided on documents or 
without adducing evidence of possession is out- 
side the scope of the section. Where however 
there IS a decree of a civil court in execution of 
which possession has been recently delivered the 
Criminal Couit is bound thereby The Criminal 
Court must uphold a recent delivery of possession 
by the Civil Court. {Adamic /.) Maharaja 
PRATAP Udai Nath Sahi Deo v. Bhaiain 
SUNDERBAS Koer. 71 1. C. 999 : 

^4 Cr, L. J. 279 : 1923 P, 76. 

Ss. 145 and 439— Enquiry— Finding as to 

possession— Finding based on evidence in another 
case. See (1922) Dig. Col. 441. Mirza Raza 
Hlssain V Mehdi Hasan. 10 0. I. J. 157 : 

69 I. C. 268 : 23 Or. L. J. 684. 

— j Ss, 145 and 4i^O—‘Evtdence--Considera- 

tton of^Declining to exercise jurisdiction, 

A general remark in an order under S. 145 
Criminal Procedure Code, that the oral evidence 
is not reliable, without referrring to it, and 
without giving any reason is not a disposal on the 
evidence upon the record. It amounts to a refusal 
to exercise the jurisdiction vested in a Magistrate 
by law and*is remediable by the High Court in 
revision. (Kulwant Sahay, 7.) Lakh^at Gope v 
Emperor. 1 Tat. L. E. 152 (Cr.) : 

4 Pat. L.T 579 : 72 I, C. 544 : 24 Cr. L. J. 432 : 

1923 P. 588. 

Ss. 145 and 1^0- Evidence of possession 

on both sides equally unreliable — Order under 
S, 145 based on presumption of possession arising 
from the title, tf valid— Such presumption when 
applicable— Interference by High Court — Magts 
traie directed to act under S, 146. 

Where in a proceeding under S, 145, Cr. P. 
Code a Magistrate found that the evidence of 
possession on both sides was equally unreliable, 
but declared the second party to be in possession 
relying on the presumption as to possession 
arising from title ; 

Held that the Order of the Magistrate urder 
S. 1 45 was bad and he was directed to act under 
S. 146. Cr, P. C. 

Where a Magistrate finds the evidence on both 
gides, which in itself is reliable, erjually balanced, 
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and he is unable to conclude from such evidence 
which party is in possession then he is entitled to 
corroborate the evidence of possession given by 
one side by the presumption as to possession 
arising from the title which he finds m that side. 
But this principle does not apply in a case where 
the Magistrate finds that the evi dence of posses- 
sion on both sides is equally unreliable. [Sander- 
son, C. J. and Chotzner, J,) Akshoy KuMAR 
Bhattacharjia V, Brojeswar Ghattak. 

71 1 C. 365 : 24 Cr. I J. 141 : 

1923 Cal. 303. 

S. 14tb— Finding about breach of peace 

necessary in final order. 

The finding of breach of peace is necessary for 
the purpose of the preliminary order, when a 
Magistrate assumes jurisdiciion, but once he is 
satisfied that there is an apprehension that peace 
will be broken, it is unnecessary that he should 
record a finding to the effect again when passing 
his final order. [Abdul Qadir, J.) Ganga Ram 
V, Mur4D Shah, 73 I. C. 519 : 

24 Cr. L, J. 631 : 1923 Lah. 253. 

S. I4tb— Joinder of claims relating h 

various plots — Propriety of. 

Where a Magistrate in one proceeding dealt 
with various plots as regards which there were, 
disputes between various sets of parties, the pro- 
per procedure would be to make each the subject 
matter ot a separate proceeding, but in the absence 
of actual prejudice to any party there is nothing 
in law to prevent a joinder of all these in one pro- 
ceeding. Even the failure to allocate particular 
plots to particular individuals does not vitiate the 
proceedings, although it would have been more 
proper to do it [BuckntlU J) Gaudhar Mull 
Marwari V, Thakur Singh 

1 Pat. I. R. 185 (Cr.) : 1923 P, 545» 

S, 145 —J itrisdi c ti on — Apprehension of 

—^Breach of the peace. 

The apprehension of a breach of the peace is 
I the first condition necessary to give a Magistpte 
I jurisdiction under S. 145, Cr. P. Code, and if it is 
I found there is no longer any such apprehension^ 
the jurisdiction ceases, and he is bound to can- 
cel the initial order and stay all further proceed- 
ings under clause [5)[IIcwbould and Suhrawardy- 
JJ,) Mahomed Khandu Sarkar v. Sadakali 
Sheikh. 38 C. I.. J. 284 ; 1923 Gal. 577. 

S. l^b— Jurisdiction of Magistrate — 

Dispute concerning a limited area — Or^r affect- 
ing larger area — Legality of. 

Where a Magistrate had dealt with a larger 
area of land than is included in the order drawn 
up in the case, he exceeds his jurisdiction and 
the whole order may be set aside. 7 C. W. N. 556 
followed. [Ross, J,) Sukhari Nonia v. Ram 
Khelawan Thakur. 4 Pat. I* T 372 : 

1 Pat. L. E. 255 (Cr.) : 72 I. C. 69. (2) : 

34 Cr. L J. 309 (2) : 1923 P. 528. 

s, Vib— Jurisdiction — Omission to men- 
tion source of infcirmation. 

A magistrate's jurisdiction to pass an order 
under S. 145, Cr. P. Code is not taken away by 
his omission to state the source of his informa- 
tion as regards the likelihood of a breach Of the 
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peace. {Dalai, J. C 4 Sher Bahadur Singh 
Fazal a -I 9 0. & A L. E. 865. 

S, HQ —Oath tf can be admtni'iiered to 

The partie<? to a proceeding under S 145, Cr. 
P, C, are not a'*cased persons and there h 
nothing illegal in examining them under oath 
{Dalai, J, C,} Moil AM MAD Ayub v. ChouduURI 
SaRFARAZ Ahm4D. 9 0 & a. L E 514. 

— g, J 45 — Order under Effect of— Patty 
against whom order made ti amf erring property 
— Iransfeiee slatting proceedings 

Where an order is passed again&t a party under 
S' 145 Cr P. Code he cannot merely by transferr- 
ing the property in respect of which the order 
was made evade the bindmg effect of the order. 
It IS not proper tor the Mag'stratc to initiate fresh 
proceedings under S. 145 Cr P. Code on the 
appl'cat'on ot the transferee but he must maintain 
the party previously declared entitled in posses 
Sion. [Ghose and Chotcncr. JJ.) Aran Sardar 
Har \ StNDER 27 C. W. N. 171 ' 37 C.I J. 39 : 

71 1 C. 225 : 24 Cr L. J. 97 : 1923 Cal. 95 

— - — — S. 145— Or^ft’r under— If can he passed 
by a Magtbirute after handing oret chatge. 

Where a Magistrate who has tried a case under 
S 145, Cr. P. Cude, is transfeired and hands over 
charge, he cannot thereafter deliver the final 
order, huMiig become officio at that time. 
{Newbouldand Suhawatdy, JJ,) Jagat BhaNdhu 
SaEa V . Jagabakdhu S.aha Sardar 

38 C. L, J 201 

s, lAB— Older under — Suit fo¥ posses^ 

SiOH Hi Civil Court — Parties, 

Where the cause of action alleged in the plaint 
is the dispossession by the defendant on account 
of the proceedings under S. 145 of the Code of 
Criminal Procedure^ and in that proceeding 
the defendant (the manager of a company) was 
declared to be in possession the plaintiffs have 
got a cause of action against the person who has 
actually dispossC'^Sed them. Moreover, the suit , 
cannot be defeated on account of non Jo nder of 
the proprietors of the Company who could have 
added them as parties \Das and Kulwant Sahay, 
JJ.) ChattRAPat Pratap Bahadur Sahi v. C. G. 
Lees. 4 Eat L. X 487 . 1923 P. 558. 

— S. 145 — Possession — Effect of order of 

Court. See (1U22) Dig, Col. 443. Kamla urasad 
Singh v, Gobind Sahay. 71 1. C. 785 : 

S4 Cr. L. J 241 

— Ss. 145 and 5B7 — Possesstan case^Judg 

ment’^Contents of, 

A magistrate alter holding an enquiry under 
S 145 Cr. P. Code instead of pronouncing a 
judgment with reasons for his conclusion merely 
passed an order in these terms “ counter psti 
tioner is declared to be put in possession of the 
la^s described hereunder fill up schedule form 
accordingly’*, A printed form was filled up de- 
claring counter petitioner to be in possession 
Meld, that the order of the magistrate was 
wlfiiout jurisdiction ar d that he ought to have 
written a Judgment giving a finding as to the 
possessien of the property on the date of the 
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preliminary order. 18 M. 41 ; 49 C. 1S7 Ref 
{ Venkatasubba Rao, J ) PERU SUBBA GoUNdan 
V SlNNA SUBBvYYi GOUNDAN 45 M. L J. 66 . 

1923 M. 142. 

Ss. 145 and lAB— Possession proceedings 

— Finding as to posi^ession — Absence of — High 
Court- Intel ference in revision. 

Where the magistrate in p'-oceedings under 
S. 145 Cr. P. Code did not even attempt to deal 
With the question of possession and gave no 
i finding thcieon bat declaied the possession to be 
' witn the paity whom he cousideied 10 be lawfully 
entitled, his oider is an obvious infringement of 
b 145 Cr. F. Code and the High Couit could set 
It aside iQ revision 29 M. 561 ; 17 Bom L. R 382; 
i8C. W. N. 700, 36 M. 275 Ref. {Venkata- 
suhba Rao , J .) Si.nnanan Shukulathi Kowthen 
V . Gulam MoiDhEN Kowther, 71 1. C. 608 ; 

24 Cr. L. J. 156 : 1923 Mad. 24. 

S. 'Possession proceedings-Detef- 

mtnatton of Civil Court— Delivery of possession 
—Value of. 

Where a mag'stratc has initiated proceedings 
under b, 145 Cr. P, Code he has jurisdictiou to 
pass final orders even though one uf the paities 
has pioduced a decree of a Civil Court or writ ol 
delivery ot possession, it is the duty ot the 
magistrate to mainiain the auction purchaser in 
possess on free iiom the disturbance of the 
Judgmem—debtor The delivery ot possession 
under O. 21i K. 95 C. P- Code does not atfect 
persons who are not parties to the decree e.g, 
persons having encumbrances which have not 
been annulled under S. 167 of the B. T. Act, In 
proceedings under S 145 Cr P. C, the magistrate 
may well maintain the decision as to title pa^sed. 
and possession delivered by a Civil Court in 
execution of its decree if such, possession had 
been given within a reasonable time from the 
iQiuation of proceedings under S. 145, {AdUfritJ,) 
Kedar Nath Chaubey v Jaleswar RamTewari. 

4 Pat L. X 248 : 1 Pat- L. E. Ib6 (Cr.) : 

72 I. C, 883 {2} : 24 or. I. J 467 (2) : 

1923 P. 364. 

S, -Power to go behind decree of 

Civil Court — symbolical possession. 

In a proceeding under S. 146, the Magistrate 
cannot go behind the decision of the Civil Lourt m 
the matter, if there is one such. The fact that 
the Civil Court had no Jurisdiction ci that the 
delivery in pursuance of the decree iiiter-partes 
is symbol cal is immaterial. It is not for the 
magistrate to question the validity of a decree 
that has not been set aside by a competent court 
[Newbould and Suhrawardy, JJ,) Abhqy 
MoNDAl V. BAsg Rai. 27 C. W. E. 267 1 

1923 Cal. 176 (1). 

S. Powers of Magistrate— Order for 

restoration of case. 

In proceedings under S 145, Criminal Proce- 
dure Code, a Magistrate has no jurisdiction to 
order restoration of possession. The section 
itself coniains no provisions to the effect that party 
m whose favour the mder is made, is to be pqt 
into possession nor does this section provide any 
machinery by which the successful party can 
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have bis possession restored by the Court. AH 
that the Magistrate is empDwered to do is to 
declare that he is entided to possession. 

At the same time, if a party is declared to be 
entitled to pobsebsnn, and the world a^ large is 
forbidden to disturb his possession, he would be 
entitled to take possession and no one would have 
any right to interlere with his doing so. {Broad- 
way, /.) Bahawala V. Emperor 

721. C. 621:24Cr. L 3.461. 

S. 145 — Preliminary or det -^Failure to 

record — Enquiry as to rightful posscssion-Revi- 
ston^ 

Where a Magistrate fails to record a prelimi- 
nary finding that he is sal sficd that the dispufe 
likely to cause a breach of the peace exists, he Ih 
not justified in taking any action under S. 145. 
Cr. P. Code A magistrate is not justified in 
deciding the question of possession without refer- 
ence to the actual facts ol possession before the 
date of the prelitninary older {Pratt, Nga 
Po Tin Nga Po Saung. 1 B 53 . 

2 Bur, 1. J, 32 : 74 I. C. 68 : 24 Cr. T. J. 740 : 

1923 Bang 211 

- 3 , 145 — Proceedings unde? —if can be 

transfei red. 

Proceedings under S. 145, Cr. P. Code, can be 
transterred to another ourt, if sathcient grounds 
are shown {Simpsotty A, J. C.) M^hommed Nagi 
Khan v. Rani Raham\tunnissa. 

1923 Oudh 161. 

" S. lAb-^Proceeiings under— Duty of 

Magistrate to finish enquiry. 

Once a Magistrate initiates proceedings undei 
S 145 Cr. P. Code and passes a preliminary 
order under the section it is his duty to complete 
the enquiry after taking the evidence offered by 
the parties. 2 L. W. 1208 Ref. {Rametamt J.) 
ViRAPPA Chettiar V . Kathayee Ammal. 

71 I. C. 112 : 24 Cr I. J. 64 : 1923 M. 180 (2). 

-S. lAb— ‘Proceedings under — Jiiiisdiction 

to in i Hale— Breach of the peace— Omission to 
put in written statement— Effect of — Transfer 
of case. 

In Older to give jurisdiction to a Magistrate to 
proceed under S. 145 Cr. P. Code all that is 
necessary is that he should be satisfied ot there 
being a likelihood ot a breach of the peace and 
be should make a note stating his ground of his 
)>eiug so satisfied and require the parties to 
atl^end and put m written statements of their 
clatms. When that IS done and the Magistiate 
being satisfied on a police report made an order 
calling for wiitten statemeijts, the mere tact that 
party did not put in a written sta ement wmuld 
not take away the jurisdiction oi the Magistrate 
to proceed with the case. The proceeding being 
properly initiated, it was incumbent on the 
Magistrate to make the inquiry and to take such 
evidence as the parties offered »rrespective ol the 
fact that one or other of the parties tailed to put 
in a written statement. The Magistrate would 
not be justified in refusmg to proceed with the 
case because the parties neglected to file a 
written statement on the date fixed ; he has to 
take evidence if offered by any of the parties and 
to decide ihe case upon such evidence, The basis 
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of a proceeding under S. 145, Cr. P. Code is not 
the written st4ement but the police report or 
ot'ier information from which the Magistrate is 
satisfied about the fact of the hkehnood of a 
breach of the peace. 

IfnowrUtcii statement is put m, the Magis- 
trate is bound nevertheless to hear the parties 
and take the evidence produced by them. The 
non filing of the written statement does not take 
away the jurisdiction of the Magistrate to make 
an Order in his favour. It is open to a Magistrate 
to transier the case to any other competent 
Magistrate for disposal where after the issue of a 
notice no written statement has been filed. 

Where each parly claims exclusive possession 
of one half of the plots in dispute, it cannot be 
said that it is a case of a claim for joint posses- 
sion rendering S 145 Cr. P. Code inapplicable. 
(Kulwant Sahay, J.) Mt. RamjhaRia v. Piar 
Koeri. 4 Pat L. T. 308 : 73 I. C. 173 : 

24 Cr.L J. 557 : 1923 P. 369. 

Ss* 145 and 435 — Proceedings without 

jurisdiction — Breach of the peace— Preliminary 
order — Revision — Inicrfeicnce by High Court. 

The omission to pass an oider under S. 145(1) 
of the Criminal Procedure Code stating that the 
Magistrate is satisfied of the existence of a dis- 
pute likely to cause a breach of the peace is not 
a mere technical defect. Where ihe Magistrate 
has not made the initial order prescribed by that 
sub-section and has also not made at any subse* 
quet stage of the proceedings an order which 
essentially complies with the requirements of that 
sub* section, the proceedings are without juris- 
diction and cannot be regarded as proceedings 
under S 145 of the Criminal Procedure. Accord* 
mgly S. 435 (3) of the Criminal Procedure Code 
does not preclude the High Court irom enter- 
taining an application for revision in such a case 
[Martincau. J ) Hakam v. Ralla Ram. 

4 Bah. 66 : 74 I. C. 79 . 24 Cr, I. J. 751. 

1 -' - Ss. 145 and 489 — Proceedings undc¥ 

— Revistonal power of High Court’— Jurisdiction 
— Material utegulartty— Evidence of possession 
not considered— Effect of— Government of India 
Act, S. 107. 

Where there is iniual want of jurisdiction 
proceedmgs, though they may pmpoit to be 
under S. 145 Cr. P. Code are not really proceed* 
mgs under it and the High Comt can interlere 
under S. 439 Cr. P. Code but if the pioceedings 
were properly started all irxterference on the 
ground of serious irregularity amounting to im* 
proper exercise of jurisdicrion or improper 
refusal to exercise it can be only under S. 107 of 
the Government of India Act, 36 M. 275 ; 286, 
41 A. 302 ; 37 M. L J. 589 , 27 M. L. J. 169 ; 17 
C W. N. 205 : 40 C, 982 , 32 C. 249 ; 2 L. W* 
107 ; 3 L. W. 164 ; 12 L. W. 939 ; 38 M, L. J. 73 
Referred to. 

Pattas and kist receipts are evidence not merely 
of legal right but of possession also. Wheie the 
Magistrate comes to a perverse conclusion on the 
question ot possession after getting rid of the 
oral and documentary evidence in the case the 
High Court can interfere in levision. {Ramesam, 
/.) Thylayek Ammal v. Sfirangaroya 
Ogundan. 71 1. C. 228 ; 24 Cr. L. J. 106 : 

1923 Had. m* 
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S.{ 145— ?/ ooediire^ 

The object of S. 145 is to prevent a breach of 
the peace by a summary decision as to the posses- 
sion of the contending parties leaving them to 
decide their title and right to possession in a com- 
petent Civil Court where natuially the proceeding 
has to be a protracted one. It is therefore incum- 
bent upon Magistrates to dispose of proceedings 
under S. 145 as quickly as possible and 
with due regard to the rules of procedure 
prescribed by that self contained section* The 
procedure for the 'trial of a case under S 145 is 
that laid down foi the trial of summons cases 
where witnesses are examined, cross-examined, 
and re-examined, and then discharged, 1 he 
Magistrate is wrong in treating the case as if it 
was a warrant case. [Jwala Prai^ad and Couiis^ 
jjn) Moti Singh %k Dhanukdhari Singh. 

73 I. C 339 ; 24 Cr. L. J. 595 * 1923 P. 53. 

S. 14:5 --Proof of possei>$ion— Title of first 

farty — .Vo other proof, wanted* 

If the first party shows that the land in dispute 
is within the boundaries of the land leased to him 
and if on the oral evidence he establishes posses- 
sion, it is immaterial that the land was subse- 
quently leased to the second party. Moreover 
the Magistrate is bound to decide on a considera- 
tion of the lease of the first party itself, whether 
the disputed land was within the land leased to 
the first party ; he is not entitled to go outside 
that document in order to interpret its terms. 
{CmitU and Oas //.) La.chmi Narain Agarwala 
V , Mukhram Marwari. 72 L C. 971 : 

24 Or. L. J. 507 : 1923 P. 81. i 


GRIM. PRO. CORE, (1898) S. 146. 

tbe prior proceeding was struck off would not be 
justified. [Shadi Lai, C /.) Ghulam Muham- 
mad V. The Crown. 71 1. C. 612 : 

24 Cr, T. J. 160: 1923 Lah. 81 (1). 

-S. 145— of order — Possession on 

the date of preliminary order^ 

Under S. 145, Cr. P, Code, a Magistrate has to 
decide only which of the parties was in posses- 
sion on the date of the preliminary order. 
{Chandrasekhara Aiyar, C, J.) Narappa v* 
SivAKKA. 1 Mys. L. J. 61. 

S 145— When to be applied— Difference 

between and S. 144. See Cr. P. Code, S 144. 

1 Pat. L. R 223 (Cr.). 

S, 145 (1) — Breach of the peace —Evt^ 

deuce of—Pclue report — Statement of pa>ties. 
i Where there is no police report the statement 
of interested parties as regards the existence of a 
breach of the peace must be received with great 
caution, but if a magistrate has reason to believe 
such a statement it cannot be said that he acts 
without jurisdiction in taking proceedings under 
the section. {Xewbould and Suhrawatdy, 77.) 
JOYMANGAL SiNGH V. K.ANTA GOPB. 72 I. C. 32 ; 

24 Cr. I. J. 304. 

S, 145 (3) — No service of notice — 

Failure to draw up proceedings— No evidence 
recorded— Whether affects the jurisdiction of the 
Magistrate— Irregularity. See (1922) Dig Col. 
445. Basawan Pandey v, Tilak Gope. 

4 Pat. I. T. 723 : 1 Pat. L. R. 130 (Cr.) : 
72 I. C. 345 . 24 Cr. I. J. 345. 


$. 145 and HB'-Property in joint posses- 
sion — Order under the Sections incompetent 
Where the Magistrate finds that the property is 
joint and presumably in the joint possession of 
both the parties he cannot make an order under 
section 145 or under Section 146. [Bucknill, J.) 
Nand Kishore Mis>ir v Kalika Missir. 

75 I. C. 69 : 24 Cr. L. J. 869 : 1923 P. 546. 

— S. 1^5— Question of possession— Be ct ce 
of Civil Courts— Value of* 

In proceedings under S 145 Cr P. Code, the 
magistrate m considering the question of posses- 
sion should not go behind the decision of the Civil 
Court betvveen the same parties. Where a 
Magistrate acts in disregard of an order of a 
Civil Court directing delivery of possession he 
acts with material irregularity justifying inter- 
ference by the High Court m revision. Where 
the decree of the Civil Court is between the same 
parties it does not matter whether the deli- 
very of possession is actual or symbolical 
{NewboiUd and Suhrawardy, 77) Akhoy Mon- 
DAL V. Basu Ral 37 C. I», J, 256 : 

73 1, 0* 53 (2) : 24 Cr. I. J. 517 (2). 

S. 146 — Renewal of proceedings — If 

allowed* 

proceedings under S. 145 Cr. P Code cannot 
be renewed after the dispute has been settled and 
an order has been made that the case be struck 
off. Under such circumstance, a new proceeding 
which I? based mereljr on the materials on which 


'S. 145 (4)— Attachment of— Subject of 
! dispute — House and moveables, See (1925) Dig. 
. Col. 446. G.ajraj Singh v. Emperor. 

71 1, C. 213 : 24 Cr. 1. J, 85. 

■S. 145 {4)— Possession case — Land at- 
tached— Dropping of proceedings — Declaring 
party to in possession without evidence* 

Where a magistrate attached the lands which 
had been the subject of dispute under S. 145 (4) 
he cannot declare one of the parties to be in pos- 
session merely because the other party did not 
choose to adduce any evidence. Once a magis^ 
trate drops the proceedings under S. 145 he 
ought not to re-open them and even if he has 
jurisdiction to go on with the case without a 
fresh proceeding, he ought to put the parties on 
the same footing. (Walmsley and Suhrawardy, 
77.) Samad Ali V* Abdul Majid. 1923 Cal. 314, 

S. 146 — Attachment of property— Crimi- 
nal Court— Jurisdiction of. 

Under S, 146 of the Code of Criminal Procedure 
the Criminal Court after attaching the properly is 
functus officio unless the subsequent event occurs 
of a competent Court determining the rights of 
the parties to the property or the person entitled 
thereof (Ashworth, 7. C) Suren dra Bikram 
Singh v. Emperor, 73 I. C. 163 ; 

24 Cr. T. J. 587, 

S. 146 — Attachment of property by 

Magistrate— Enquiry — Duty to make— Inter* 
fereuce by Hi^h Court— Revision^ 
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- An attachment under S. 146, Cr. P. Code can 
only be made after the Magistrate has made a 
reasonable effoit varying of course with the 
circumstances of each particular case, to decide 
the question as to possession. 40 C. 105 Ref 
When a masiistrate inBuenced by extraneous 
considerations and without considering the evi 
dence in the case, attaches the property the High 
Court can interfere in revision with the order of 
the Ma^jistrate {Macpherson, J ) Wayezul Huq 
t>, Shobrati Jolaha. 

74 I C. 258 : 24 Cr L J. 754 : 4 Pat. L T, 441 • 
1 Pat, I. E. (Cr.) I6l * 1924 P. 47. 

S 146— Dispute about immovable pro- 
perty — Attachment — Effect of — Release of pro- 
perty in favour of a particular party — Order 
ultra vires. See (1922) Dig. Col 446 Ramkumar 
Lal V Thakur Ojha. 1 Pat. L. E. (Cr.) 1. 

S. l4:Q—Judgmcnt''^Conteuts ofState- 

ment of reasons* 

No hard and fast rule can be laid down as to 
when the High Court should interfere with the 
judgment of a magistiate under S 146i Cr. P 
Code on the ground that the order is brief and 
does not state reasons at length Where the High 
Court is satisfied that the magistrate has given 
full consideration to the evidence on the record 
the High Court would not interfere with an order 
under S. 146 on the ground of its being brief. 
[Newbould and Suhrawardy, JJ*) Kanai Lal 
Das V . Hyder Ali Khan Ram, 

37 C. I. J 127 : 73 I C. 271 : 24 Cr I*. J. 576. 

1923 Cal. 483 (1). 

8 146-Orrfer under— Proceedings under 

S. 145 necessary. 

There must be a proceeding under section 145 
Cr P. Code before an order under section 146 can 
be passed. {Kotumh A. J. C*) Nilkanth v. Surya- 

BHAN. * 

24 Cr. L. J, 880 : 1923 Nag. 297. 


Xlf of the Code. Such enquiry can be made 
either by anj Magistrate subordinate to the 
Magistrate before w^hom the case is pending or 
by that Magistrate himself. The rule that in 
criminal cases the Court is only justified in hold- 
ing a local inspection m order to explain the facts 
appearing in the evidence does not apply to S. 
147 of the Crl, P Code. Special provision is 
made in the Code for local inspection in these 
cases and, m cases, where rights of irrigation 
and rights of taking water through” particular 
channels fiom pa^'ticutar rescr\oirs are concern- 
ed, a local inspection is immediately necessary. 
Although as a rule it is better to have such an 
investigation made by some other person there 
is nothing in law to prevent the presiding Magis- 
trate from making the investigation himself pro- 
vided he records what he saw and does not act 
upon hearsay evidence. 

It IS a salutary principle of law that the finding 
of a Court must be based upon evidence duly 
recorded by it and not upon the impression form- 
ed by tbe Judge on a local inspection of the 
locality. He can in order to elucidate the evi- 
dence make a local inspection and the obiect of a 
local enquiry would be only with a view to 
understand the evidence actually adduced in the 
case Moreover, it is absolutely necessary that 
if a Magistrate makes a local enquiry he must 
make a note of what he saw and must place it 
on the record so that the parties may be in a 
position to know what impression the Magistrate 
had got by the local enquiry. It is possible that 
the Magistrate may have formed a wrong impres- 
sion, and, if the results of bis inspection are 
recorded, tbe parties would be in a posiffon to 
know if there has been an error and will be in a 
position to remove the wrong impression formed 
by the Magistrate. {tCidwaHt Sahav, J ) Abdul 
Hamid v Hasan Raza. 4 Eat. L. T. 297 t 

J Pat. L. E. 195 (Cr.) : 72 1. C 951 : 

24 Cr. L. J. 487 : 1923 P, 866. 


s. 146 — Power to attach subject oj dis- 
pute when to be exercised 

Where the first party, ^ a widow and her mort- 
gagee were found to b© iu possession of the dis- 
puted garden and the second party was not found 
to be in possession, a Magistrate is not entitled to 
attach the subject of dispute merely on the 
ground that tbe widow had. in her written state- 
ment. stated that she was not in possession but 
the mortgagee was, because the possession which 
she had may be exercised through her mortgagee. 
lUoss, J.) Mt. Mahodra Koer v. Khuban Pandy. 
^ ' 1923 P 363. 


S, 146 (1)— Witnesses present not exa- 
mined— Effect. See (1922) Dig. Col. 447 Sita 
Nath Bhagat K Ramkishore Mondal. 

69 I. C. 272 (2) : 23 Cr. I. S* 688 (2) 

Ss. 147 and lAS-'Proceedings drawn up 

by one Magistrate— Power to trq^nsfer to another 
Magistrate — Local inspection— Procedure.. 

Proceedings under S^. 145 and 147 are criminal 
cases and a Magistrate has power to transfer 
such cases under Ss. 192 and 528 of the Crl. 
P. Code. S 148 of the Crl, P. Code provides 
for local inspection whenever such enquiry is 
deemed necessary for the purposes of Chapter 


S. 148 — Costs— Assessment of — Scale of 

Costs. See (1922) Dig Col, 447, Hera Mahton v. 
Raj Kumar Mahton, 1 Pat. L. R. (Cr.) 16. 

S. Order for costs— Order made 

without notice to parties— Jurisdiction. 

An order for costs passed some time after the 
termination of an enquiry under S, 145, Cr P. 
Code without notice to the petitioner is without 
jurisdiction. 29 Mad 373 Ref. {Ayling, 7.) Pala- 
niandi Shervai V. Sammandi Ammai-. 

71 I. C. 128 ; 24 Cr. I. J. 80 ; 1928 Mad. 87 (2). 

— S. IAS— Scope Cff 

Before a Magistrate began to take evidence» he 
went to the place in order to see the exact land in 
dispute and the features of the disputed property. 
He restricted his inquiry very closely to those 
points and it did not appear that he directed his 
inquiry to any matter which could be proved 
by oral evidence. No evidence was taken at the 
local enquiry and all that was done was to inspect 
the locality, make a note of what the disputed area 
was and prepare a plan. Everything was placed 
on the record. Held ; In holding a local Inspec- 
tion of this sort the Deputy Magistrate did not 
in any way act outside the jurisdiction vested in 
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him by law, [Coutts and Das, JJ.) 'Lachmi 
Naha-in Agarwala V , Mgkhkam Marwari. 

12 I. C. 971 : 24 Cr. D. J. 607 . 1923 P. 31. 

—* 8. 148 (3) and 386— fot costs— -Ex^- 

cuHon of — Distress warrant— Discretion of ma- 
gistrate. 

The wording of S. 148 (3) Cr P. Code does not 
give the magistrate a discretion to refuse to re 
cover the costs. It merely points out the way in 
which those costs are to be recovered and the re- 
ference is merely to S, 386 Cr. P, Code. The use 
of the words “may in his discretion” in S. 386 
cannot be used for the purpose of interpreting 
the words ‘*may be recovered” m S, 148. The 
discretion in S. 386 Cr. P. Code only refers to 
cases where there has been a conviction and sen- 
tence and the sentence directs that in default of 
payment of fine the offender shall be imprisoned 
(Adamt, /.) Harendra Krishna Bkagchi v, 
Balkumar Kumar. 71 1. C. 254 : 

24 Cr, L. J. 126 . 1923 P, 57 

-SS‘ 154 and 162— First information- 

statements made daring Police investigation — 
Admissibility oft 

. Per DawsoUt Millet t C. i» The information re- 
ferred to in S* Cr.P. Code is something in the 
nature of a complaint or accusat'on, or at least 
information of a crime given witn the object of 
putting the police in motion in order to investi- 
gate as distinguished from informat on obtained 
by the police when actively investigating a case 
The information referred to in S. 164 may come 
from more than one source and more than one 
such miormation may be recorded at or about the 
same time, but once the police have taken active 
steps to investigate, any \\ ritten statements taken 
by them cannot be admissible in evidence as they 
would come within the scope of S. 162, Cr.P. 
Code. 

Per Miilhckt /. If the allegitions made are in 
the nature of a complarnt. tie Police officer must 
record them as information under S. 154, Cr. P. 
Code and the writing will attract the proi/isions 
of S, 35 of the Evidence Act, In every case it is 
for the Court to decide whether the communica- 
tion is an information in this technical sense and 
whether and when the Police investigation had in 
fact begun 

A choukidar informed a Police officer that the 
accused had dealt him a severe below on tne head 
and thereupon the police proceeded t> the village 
and took statements from the relations of the 
accused who however never made any voluntary 
statement accusing the alleged culprit. Held 
that the statement by the chaukidar constituted 
first information but the subsequent statements 
taken by the Police were inadmissible under 
S. 162 Cr. P. C, {Miller, C, J, and Mulhckt J ) 
GAhsk Or AON V , Emperor, 

2 Pat. 617 : 4 Pat. I. 462 ; 

1 Pat D. E. 178 (Cr.) : 73 I. C. 561 . 

24 Cr, t, J. 641 : 1928 P 650. 

: 154| 342, 640 and 656* Scene pfoccm- 

ience of of fenOe— Inspection by Magistrate with 
p view to ukderstand the epidenc’e— Recalling 
of prosecution wHnesm after local inspection— 


CEIM. PEO. CODE (1898), S. 162 

Opportunity to accused to ctoss-examine the wiU 
nesses — Piocedure if irregular — Examination of 
accused thereafter — Necessity for* 

Where the accused was examined under S. 342, 
Cr. P. Code, the Magistrate asked that a plan 
should be prepared of the scene of the offence.This 
was not done, but the Magistrate personally visi- 
ted the scene of offence with the prosecution wit- 
nesses and the Vakil for the accused, and obser- 
ved for himself the relative positions of the huts 
and the plans from which witnesses claimed to 
have seen the acts deposed to by them. After this 
acting under the powers vested in him by S, 540, 
Cr. P.C., the Magistrate recalled some of the pro- 
secution witnesses, and examined them in such a 
wav as to put on record the most important point 
which he had obseived at his personal inspec- 
tion. The witnesses were then cross-examined by 
the defence. 

Held that it was open to the Magistrate to use 
the evidence of his own e>es to test the truth of 
what the witness bad deposed to, that the Magis- 
trate made no improper use of his local inspec- 
tion; and that, as he had really embodied the re* 
suits of his inspection in the examination of the 
prosecution witnesses on recall, and the accused 
had a full opportunity of cross examining them 
with reference to the facts elicited, he did not use 
his local inspect'on illegally or in such a way as 
to prejudice the accused. 

Held further, that; under S. 342, Cr. P C . it 
was not legally incumbent on the Magistrate to 
, further question the accuted with reference to the 
' evidence elicited fiom the prosecution witnesses 
' after theframmg of the charges when they were 
1 recalled bv the Magistrate under S. 510, Ci. P.C.; 

I though it m gbt be highly desirable that be should 
i so question the accused if the evidence contams a 
' new matter of importance. 

I A Deputy Superintendent of Police is an officer 
, legally competent to investigate the facts of a 
' murder and dacoity within the meaning of S 157 
, of the Evidence Act — Vide S 151, Cr,P. Code and 
{ statement made and constituting the first infor- 
i mation given to the Police of the commission of 
J the crime, is not admissible in evidence because 
I It was not recorded as required by S. 154, Cr, P. 
Code. [Ayhng and Odgers^ JJ ) Thachkoth Hy- 
DROSS In re. 45 M. D. J. 279 ; 18 L W. 113: 
1928 M. W K. 860 : 78 I. C, 695 ; 1923 Mad. 694. 

— S IQ2— General and Special diaries of 

Police — Use of. 

The use of the general and special diaries of 
the police for the purpose of either supporting 
the evidence of a prosecution witness or rebutt- 
ing the argument of the defence is contrary to 
S. 162 Cr. P. Code. Even consent of the accused 
cannot legalise such a procedure {Wazir Hasan, 

; 4 J.C.) Manna Lvl v. Emperor. 

9 0, & A. I. E. 947. 

-~-S. lQ2-^Staiement to police — If evidence 

—V aim of* 

A statement made to the Police by a person 
who afterwards gives evidence in the case, is not 
admissible in evidence against the accused. It 
can be used as provided in the Evidence Act to 
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contradict and sometimes to corroborate the wit- 
ness but a conviction cannot be based on it. 
(Ryves. /.) Shiam Sunder v, Emperou 

1923 All, 469. 

164 — Absence of certificate vitiates 
•^Confession, 

The absence of the certificate might be cured 
by the evidence of the Magistrate but the failure 
to make any enquiry as to the state of mmd of 
the contessor at the time of the confession is 
recorded is fatal. [Lc Rossignol, and Zafat Ah, 
JJA JEHANA V, Emperor. 73 I. c 606 : 

24 Cr, L. J 618 : 1923 Lah 345. 

164-^Ce«/essjow. 

^ There is nothing in S. 164 or any other provi- 
sion of the Cr.p. Code which forbids a magistrate 
from recording a statement if the accused choses 
to make one before he is placed on his trial Such 
a statement if proved to be voluntary is not only 
admissible but is of the greatest value as a fact 
relevant to the probability or improbability of his 
guilt. {Mulhek and Thornhill, ]J ) Madan GURU 
V, Emperor. 4 Pat. I, T. 381 

78 I C. 963 . 24 Cr. I,. J. 723. 

-I 1 -g. 1^— -Confession not frofetJy recorded 

^Effect — A dmissibi li ty, 

A confession not properly recorded in accord- 
ance with the provisions of S. 164 Cr. P. Code is 
not admissible. 39 I. C. 991 ; 40 I, C. 721 Rel. 
{Wazir Hasan ^ A, /. C.) Gamdar v. Emperor. 

1923 Oudh 39. 

“—-—St. 164 and Confession — Record 

by magistrate — Narrative form—lrregulanty — 
Cure of defect. 

Where a magistrate who recorded a confession 
was called and he swore that he had all the police 
removed from the court room and also had the 
handcuffs removed from the accused before recor- 
ding the confession and the magistrate also asked 
the accused whether he was tutored by any body 
and after being satisfied that the accused was not 
tutored by any body recorded his confession. 
Held, that any irregularity in the recording of 
the confession was cured under S. 533 of the 
Cr, Pro. Code and that the record of the confes- 
sion in English and in a narrative form did not 
render it inadmissible. (Stuart and Ryves, //,) 
Deo Datt v. Emperor. 45 a. 166 : 

71 I. C. 54 : 24 Cr. I. J. 6 : 1923 A. 90. 

— ^Ss. 164, 286 342, — Confession — Sessions 

Court— Procedure Sec (1922) Dig. Col, 449. 

Mt. Sukhia V, Emperor 73 1 c. 497: 

24 Cr. T. J. 609. 

■ S. •Confession net voluntary. 

Where the evidence showed that the accused 
was beaten by the police before he made his con 
Cession and also that he was returned to their 
custody after the event and the same was re- 
tracted at the very earliest opportunity, It must be 
deemed not voluntary and of no value. (Shadt 
ItOh C. /. afsd Campbelh /.) HaiipuUl v. Crown, 

im bah. 429. 

— S. IZ^-^Failure to quesUou'^Confes- 
to the husband of kidndffed girl in the 
presence of police, 

YD~32 


Before recording the confession the Magistrate 
failed to question the accused as to uhether he 
was inakin-^ the confession \oIuntarily. Held 
this defect ia a fatal one and renders the confes- 
sion inadmissible in e\idence. Nor an oral 
confession said lo have been made on that very 
day by accused to the husband of the kidnapped 
girl in the presence of the police can be taken 
into consideration agamst him. [Shadi Lai, C. /.) 
Lachh! Ram v. Emperor. 

73 I. C. 260 : 24 Cr, L. J. 564 : 1923 Xah. 330. 

^ 3 , ijy Magistrate 

recording confession — Form oj. 

All that section 164 (3) requires is that the 
Magistrate on questmning th® peison making the 
confession shall have reason to believe that it was 
made voluntarily. No express form of question 
IS prescribed and the extent to which a Magis- 
trate should question the person making the con- 
fession must largely depend on the particular 
facts of each case* There are cases which on the 
face of them attract the suspicion of a Magistrate 
and there are others which do not attract 
suspicion at all and it is impossible to lay down 
any hard and fast rule on the subject The Court 
must in each case satisfy itself that the Magistrate 
honestly believed and took steps to ascertain that 
the confession was a voluntary one. No parti- 
cular form of questioning is necessary. 4 Pat. 
L, T, 168 foil Even where confessions are pro- 
perly recorded the Court must further consider 
whether they should be accepted as statement 
of the truth having regard to all the circumstances 
and the other evidence in the case, (Milter, C, J. 
and Mullick, J.) Thibu Bhogta v. Emperor! 

4 Pat I T. 279 ; 78 I. C 569 : 

24 Cr. X, J. 619 : 1928 P. 350. 

S. 164 (3)— No question as to detention— • 

Duty of magistrate. 

Where an accused person was actually produced 
before the Magistrate as soon as he was arrested 
and was produced before him the next day tor 
recording the confession Held that the confession 
should not be ignored on the ground that the 
Magistrate did not ask him how long he was in 
Police custody. It is highly ii regular for the 
Magistrate to peruse the allejijed statements of the 
accused made to and recorded by the Police. 
Officer before proceeding to question the prisoner' 

A Magistrate should generally ** question the 
accused closely as to his motives in making a 
confession/’ It! is desirable that a Magistrate in 
recording the confession should put i.*arious ques- 
tions to an accused to enable him to decide 
whether the confession is a voluntary one or not ; 
but. there is nothing in law which lays down that 
a Magistrate cannot satisfy himself as to the 
voluntariness of the confession by putting a single 
question to the accused person. (Das and Ada mi, 
JJ,} Emperor v. Dewankahar 72 I. C. 961 : 

24 Cr, X. J. 497 : 4 Pat. X. T. 186 : 1923 P, 1$! 

-'-Ss. 174j -Proceedings — Nature of— 

Perjury, 

Statemests made during an inquest can be 
made the subject of an offeree under S. 193 J. p, 
C. as the witnesses are bound to speak the tr^h^ 
If a number of mis-statements are made therein, 
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they all const’tute only one offence and not 
many separate offences. {Plum^r and Suhban}%a, 
JJ,) JAVARAYA Gowda ?•* Govi ' rjjment of 
Mysore, i 


CEIM. PBO. CODE (1898), S. 183. 

jurisdiction to entertain the complaint 34 A. 
487 ; 38 M 639 41 C, 305 ; -55 A, 29 referred to. 
{May Bung, /.) Ahmed Ebrahim v, Hajfe A. A. 
GanNY. IB 66 : 2 Bur L. J. 40 : 

74 I. C. 74 : 24 Cr. 1. J. 746 ; 1923 Bang 209, 


Ss. 179 and UVAppHcabihiy of Cheating 

and Criminal bi'tach of trust -JunsdicHon of 
Court* 


S. 179 of the Code of Criminal Procedure is 
contr« lied in respect of cert nn offences by S 
181 of the Code of Criminal Fiocedu^e : and as 
pointed rut in 44 C. 595 no question cf con- 
venience or expediency can be considerecf 
under S. 185 of the Code'of Criminal Procedure. 
That section deals only wi h questions of com- 
petency when they are invoKed m doubt. 

S« far as the charge ot a criminal breach of 
trust goes it can only be enquired into and tr’ed 
by the Court within the local limits of who'-e 
Jurisdiction the offence was commuted or any 
part of the property i.rhic5i is the subiect of the 
offence was received or retamed bv the accused. 
{Kanhatya Lai, J.) GiRDhar Das v, Empffor. 

21 A. I. J 621 : I. B 4 A. 142 tCr.l : 

75 I. C. 853 ‘(1) : 24 Cr. I. J, 929 (1). 


S, 11 B--Chcahng— Offence where tria^ 

hie 

Ju cases of cheating, there must be an inteotion 
to cause wrongful loss or wrongful gain but it is 
not essential that loss should be causei It is the 
court within whose jurisdiction the cheatmg was 
committed and not where loss ensued that should 
determine the fcrum of trial. Case of Ciiminal 
misappropriation distinguished. {Campbell, J i 
Raghbir Saran V. Kurukshetar Motor Ser- 
vice Coy. 1923 Dah. 90. 


Ss. 179 and 1%X— ‘Criminal breach of 

trust ‘-Cheahng--^ Place of trial. 

Where the accused, a merchant carrying on 
business at Calcutta ordered goods from the com- 
plainant at Delhi on condition that the goods were 
to be delivered in Calcutta and pa\ ment was to be 
made tn Delhi and the accused dispo!^ed of the 
goods in Calcutta w’lhout paymg for ihem. 

He/d, that I he offence ot cheating or cnminal 
breach of trust, whichever was committed 
in Calcutta and the Delhi Court had no 
jurisdict’on to entertain a complan t in resf ect cf 
those offences against the accused. [Shadi Lai, 
C. J.) Abdul Ha$ v. Emperor. 

69 I. C. 631 12) : 23 Cr. I. J. t48 (2). 


— -Ss. 179, 181 and 188 — Criminal breach of 
trust* Criminal mis*approprtation---JurisdtcUon, 

The complainant from Burma sent a sura of 
ir^oney to the accused, his agent in Japan through 
a^Eatigoon Bank. The accused misappropriated the 
money whereupon the complaioant took cr’mtnal 
proceedings in Rangoon. Held that the offence of 
criminal misappropriation was complete vvhen 
the conversion was done with the intent’on of 
causing wrongful gain to the offender, and did 
not depend on the consequence of wrongful loss 
which had ensued. The conversion having taken 
|dace in Japan the Rangoon Court had no 


Sg 179 and 1*1^— Jurisdiction — Offence 

of defamation — Letter posted in Madras address* 
ed to Tinnevelly 

Where an alleged defamatory letter written 
and posted in Madras wit^ a view to its being 
: rea 1 at Tinnevellv the offence of def^amation is 
; triable either in Madras or in Tinnevelly under 
I Ss 179 and 182 of the Crl. Proced'ire Code, 
b'^eing th^t the accused has done all in his power 
lOvvtnrds pnb’icat’on and has lost control of the 
letter hen he has committed it to the onst 
1 %pencei^, J ) Krishnamurti-ii Aiyar v. Darasu- 
R4MA lYt^R. 32 M B T 164^(H C.) : 

72 I C. 69 (1) : 24 Cr L. J 309 fl) : 
'"i'^^i;^adT 666: 44 M. I J. 648. 

S. 179 — Local /wmSTMo/i 

ficati on -Verification signed at one place hut 
present in another — Complaint, 

A petiJon under S. 21 of the Income Tax Act 
1918 was verified at a place in the Tanjore Dis- 
trict but presented in Ramnad District. On a 
complaint of an offence under S. 177 I. P. C. read 
with 40 Income Tax Act being filed in Ramnad 
heJd that the alleged offence was completed in 
the Tanjore Dish ict and that the Ramnad Magis- 
t’-ate had no jurisdiction to entertain the com- 
nlalnt. [OHfteld and Ramesani, JJ,) MohideeN 
Pakkiri Marakkayar In re, 1923 Mad. 50 f2). 

S 179 — Scope of Consequence** ***• 

Meaning of 

"Consequence’ means a consequence which 
forms pa’t and parcel of the offence and does not 
mean a consequence which is not such a direct 
lesult of the act of the offender as to form 
any part of that off^ence. 38 Mad 639 26 
M L J 178 and 7 P.R. 1910 Fol, {Mottsagar, J ) 
Nadar v. Emperor. 73 I. C 823 : 

24 Cr. L. J. 579 : 1923 Lah. 487. 

S. 181 Sub S. 2 — Criminal breach of trust 

— Moneys received atone place—Accountability 
in another— JuMsdiction. See (1922) Dig. Col 452 
Abdul Datifi/. Abu Mahomed Kassim, 

71 1. C. 241 ; 24 Cr. I. J. 113. 

Ss. 181 f4l and h^l-^Scope of— No failure 

if justice by trial at wrong place— Effect. 

It is doubtful if the words “ offence of kidnap- 
ping or abduction" in S. 181 (4) include an off- 
ence of wrongfully contending or keeping in 
confinement a kidnapped person. When a person 
IS tried in a wrong court contrary to the provi- 
sions of S. 181 (4), but there is no failure of 
justice. S. 531 cures the defect and the conviction 
can be sustained, /,) Badlu Shah v. 

Emperor. 21 A, L. J, 912. 

— S. 183 — Scope of— Whether offence 

committed in British India or outside doubtful — 
Bentfif of doubt. 

S. 185. Cr P. Code, applies only when offence 
is committed in British India; where it was doubt- 
ful as to whether the offence was committed in 
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British India or outside the bene 6 1 of doubt must 
be given to tae accused. {Motisa^ar, J) Nad^r 
V. Ckow.\% 73 i. C, 323 . 24 Cr. L. J. 579 • 

1923 lah. 487. 

Theft from running tram— 

Flaue of trial. 

In the case of a theft from a lunning train 
during the cjurse of the jouiney the offence can 
be enquired nitJ and tried by any Court having 
juriadicti ni over any pan ot the country tnrough 
whic 1 the train pa-.sed during the c mise of itss 
journey. [Abdul Kadar^ jj Lazarus Megh 
Nath v Emperor. 71 I. C. 797 . 21 Cr. L. J. 2u3. 

- — — — S. 186— — Magistrate Case of when 
to be sent. 

The wordmg of S 186 shows that as it relates 
to offences which the Magistrate knows at the out 
set to have been c iinmuted if at all» outside the 
iimus oi hih juiibdiotun. Tiie ixiargiaM notes 
makes the meaning cleai er and still more tbe refer- 
ences to tne secuon in sch ill and S. 529 ot ttie 
Code. (Walmsley and Suhrawardy, JJ,) Amiilya 
CHAR4.N DUTTAi/j VC, 1923 Cal. 401. 

Ss. 190 d,nd ZbX— Addition of new accu- 
sed after initiation oj procteaings. 

Though a Magistrate has takeu cognizance oi 
an offence undei S 19U Cr P. Code he can pro 
ceed under i. 35 l against any other persona who 
may appear from the evidence to be c jiicemed in 
that offence. S. 351 Cr. P. Code is independent of 
S. 190 and is not limited by the laiter section. But 
tbe magistrate initiating proceedings in regard to 
additional accused must be held to have acted 
under tbe same clause ot S. 190 as that under 
which the original proceedings were initiated. 1 
C. W. N. 105 not foil. 26 C. 7»5 : 3 C. W. iV. 3 d 7 i 
41 C. 1013 approved. [Robinson, C, J. Maung Km 
and Maegregot, J,) Nga Chan Tha v. Emperor. 

78 1. C. 58 , 24 Cr. L. J. 519 : 1923 Eang. 31. 

— S. 190 — Police report — What is — Notice 
Of act, 

“Police report” in S. 190 Cr, P. C. means a re- 
port Within the meaning of S. 170 When a ma- 
gistrate lakes cognizance of an offence undei 
b. 190, be periorins a judicial act. [Mookerjee and 
Chaiterjee, JJd Nagendra Nath Chakrab^kty 
V, Emperor. 88 C. L J. 388. 

gg. 190 (a) and 192 (3) — Powers of Dis- 
trict Magisirate-^Cognjzance of case— Transfer, 
Where a trial magistrate sends up a report to 
the District Magistrate that an accused before him 
had committed perjur> and altered a document 
filed m Court, he can take cugm/ance Oi the 
offence under S. 190 (nj andtraas.ei it for triM 
under S 192 (1) toanotner Magistrate, {tiulaiman, 
/.) SURAi Peasad V, Emperor, 

21 A. L. J. 825 : 9 0. & A 1049 ; 

L E. 4 A. 248 (Or.) 

^ 190 {(s)~-Cogni 2 ance of of fen ee— Juris- 
diction of Magistrate— Revival oj proceedings. 

On receipt of the final repoit ot tiie police on a 
complaint the Magistrate parsed the following 
Order Enter false', mistake oi law 379-109 and 
447-109 E P. C “ The complamant then appiitJd 
tQ the Magistrate for revival of the case and tbe 


CEIM. PEO. CODE (1898), S. 191. 

Magistrate decided to enquire into the matter. 
Held, that there was no complaint before the 
Magisiraie and that he had .no jurisdiction to 
revive the proceedings after having finally dispo- 
sed of the case. The effect uf the prior order of 
tbe Magistrate hal the effect not only of staymg 
tne proceedings but nf terminating them. 20 C. 
867 ioll. [KiUwant Sahay, J,) ajo Chaudhry v, 
Debi Chaudhry. 1 Pat L E. 97 (Cr ) : 

72 I C. 945 : 24 Cr. L, J. 481 : i923 P. 532. 

Ss. 190 (1) (ci and ^HQ—Dociimeni— 

Presentation to Sub-Regi:>trar — Appeal to Dis- 
trict Registrar also a District Magistrate-^ 
Penal Code^ S, 47l, 

The Sub-Registrar, after a protracted inquiry, 
passed an order on iha 5th April, 1921, refusing 
to register a document. 

An appeal was made to the District Registrar 
under the provisions of ihe Indian Registration 
Act, but the appeal was dismisaed on the 28ih 
July, 19-1, and on the 2ad August, 1921, the 
District Registrar directed the prosecution of the 
«iccut,ed for an offence under S, 471, Penal Code, 
and referred the case under the provisions of 
S 476, Criminal Procedure Code, to aaothef 
District Magistrate, 

After the usual inquiry the accused was com- 
mitted to tbe Court of the Sessi jIis Judge, who 
agreeing with both assessors, has found the 
accused guilty of t^e offence charged. 

A preliminary point was taken that the Magis* 
trate, who made the commitment enquiry, had no 
jurisdiction to take cognizance inasmuch as the 
District Registrar not being a Civil, Criminal or 
Revenue Court withiu the meaning of S. 476* 
had no jurisdiction to proceed under that section. 
Held, that this contention could be accepted but 
the District Registrar was also the District 
Magistrate and as such District Magistrate be 
was competent to take cognizance under S. 190* 
clause [1), sub-section (c), of the Criminal Pro- 
ceduie Code, and to transfer the case to a 
Subordniate Magistra e in older that a commit- 
ment inquiry aught be held: lhat olficer had 
committed ihe case to the Sessions Court iff 
acc« rdance with law and the commitment was 
valid* There was therefore, no defect in the 
jurisdiction of the Ses^ons Judge to tiy the 
accused. [Mtultck and Buckmll, JJA Cheta 
Mahto V, Emperor. 2 Pat. 459 ; 

4 T&t. L. T. 727 : 74 I. C. 636 : 24 Cr. I.. J. 792. 

— — -S. 1^1— Irregularity* 

Where the accused have every to Apprfi* 

hend ihatihere will be at any rate irreguUimes 
in the luithcr proceedings of the Mag strate’s 
court, it is necessary to tiaiisfer it to the Court of 
any other Magistrate. [Harrtson, J.) Kadda 
Singh v* Moti Singh. 5 Dab. L J. 870 : 

1928 Lah. 410. 

191 — Omission to inforni accused of, 
kts right to be tned by another Court — Effect 

The om ssion by a in-igistrAte to inform the 
accused that he had a right to be tried by another 
Coufi is laial to tne legality of ihe tr al by tne 
magistrate. Waiver canffot be imphed ualess 
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accused is distinctly told in accordance with the 
terms of S, 191, Cr. P. Code, [Walsh, JJ) 
Chamde'^ Sen' v. Emperor. 21 A L J. 89 

*13 1, C, 376 , 24 Cr, L. J 656 : 1923 A. 383 

-S 191— Tnvfsfcr afhf commencement— 

Ue novo trial. 

A general allegation as to de novo trial without 
any date or without any specific allegation as 
to date w’len and the peison to whom the 
application was made or what the order was in 
lespect of it carries little weight. The magistrate 
viewed the locus in que at the request of both 
parties in presence of pleaders who ivere repre- 
senting the respective parties* The Magistrate 
made and used inspectioo solely for the purpose 
of enabling him to understand the evidence wtiich 
had already been given and which was 
legitimate for him to do. And there was no ground 
lor suspicion taat the judgment was influenced 
by the local inspection, {banderson, C,J , and 
Panto n, J ) Mand\l v, Girish CHANDRA 

Choudhury. 

1923 Cal. 320, 

S. 192 (1)— Powers of District Magistrate 

— Taking cognizance of case — Power to transfer 
bee Cr. P. C., Ss. 190' (a) and 192. 

21 A I. J. 825. 

S. 193 {2)—Refc^enoc to sessions judge 

under S 123 — If can be transferred to Additional 
Sessions fudge. 

When under S 123. Cr, P. C. a magistrate re- 
ferred to the Sessions Judge a case where the ac- 
cused laded to give security for good behaviour, 
the latter can transfer the case to the Additional 
Sessions judge for disposal [Walmsley and Chot- 
zner, JJ,) Benode Behari Nath v, Emper- 
or. 27 C. W. N. 996. 


-Ss. 195 and 196— A— Consfirdcy 

cogmzable offence — Particulars specified in apm 
plication for sanction— Omission to specify par^ 
ticulars in the o'lder granting sanction — 
Effect of. 

An application for sanction under S. 195 Cr. P. 
Code should he read with the order granting 
sanction and where the particulars required by 
S. 195 Cl, 4 are contained in the petition for sanc- 
t‘on the order granting sanction need not set 
them out 40 C 423 foil. Under S. 196 A of the 
Cr, P. Code consent in writing of the authorities 
therein specified is not necessary to a prosecution 
for a conspiracy to commit a non -cognizable 
offence when S. 194 CL 3 ot the Cr. P. Code is 
applicable to the case, {Newbould and Suhra- 
wardy, JJ.) Kali singh v. Emperor. 

50 Gal. 461 : 76 I. C. 533 : 24 Cr. L, J. 949. 

S. 195— *Co5Ls 

No costs can be awarded in proceedings under 
S. 195, Cr. P. Code. [Duckivorfh, J.) Karupiah 
Naidu V, R. M. S. Muthuswami 

1 Bur. L. J. 155 : 72 I. C. 975 : 24 Cr. L J. 511 : 

1923 Bang. 12. 

195 — Court of appeal. 

An order of the Township Court in Burma 
granting sanction can be considered by the Dis- 
trict Court but when once the latter court has 
passed an order under S 195 (6) the remedy of 
the aggrieved party lies by moving the High 
Court and not the Divisional Court. If the origi- 
nal proceedings are held m the sub-divisional or 
District Court then the Divisional Court may have 
jurisdiction. [Duckworth, 7.) KaRUPIAH Naidu 
V, R M. S. Muthuswami. 

1 Bur. B. J. 155 : 72 I. C. 976 : 

24 Cr. L. J. 611 : (1923) Bang. 12. 


—— — -S. 195—AppcalSub'tnagistrate grants 
tng sanction, j 

When a sub magistrate grants sanction to 
prosecute under S. 193,1. P. C. for giving false 
evidence before hmij he does so as a court. An 
appeal lies to ihe District Magistrate, and an ap- 
plication ill revision should be made first to the 
Sessions Judge and not to the High Court [Krish- 
nan and Wallace, JJ ) Pallikudathan v. Buddu 
GOUNDAN. 45 M. L. J. 653 : (1923) M. W. N. 745. 

S 195 — Application for sanction^Deaih 

of applicant — Legal re present ahve — Bight to 
continue application. 

I 

Where an applicant dies during the pendency 
of the application for sanction, his legal repre- 
sentatives cannot continue the application They 
may file a fresh petition if necessary (Oldfield 
and DevadosSy JJ ) Ghulam Mohideen Quraishi 
Sahib v. Ahamadulla Begam Sahiba 

44 M, B. 7 66 : 46 Mad. 88 : 

32 M. L. T. (H. C.) 102 : 71 1 G. 49 [2) : 

24 Cr t 7. 2 : 1923 Mad 206. 


S. 195-^ Applicability — Affidavit sworn 

before District Judge as District Registrar — Per- 
jury— Sanction for— Power to grant. See Penal 
Code, S, 199* »1 A. I. 7. 88* 


— — S 196 — Grant of sanction — Discretion 
of court— Duty of trying Magistrate. 

The fact that a court sanctions a prosecution is 
no intimation to the Magistraie that the court 
thinks that there is a case to go to a jury or that 
he thereby is in any way relieved from his duty 
of considering whether the accused ought to be 
committed for trial or not. This view is not in-* 
Consistent with the duty of the court to refuse 
sanction, if it is clearly of opinion, on the evi- 
dence before it, that no reasonable jury should 
convict. 

Per Oldfield, 7. A Court granting sanction 
must put on record Sufficient materials to demon- 
strate that its exercise of discretion has been 
judicial 

^ Per Contis Trotter, J : — A Court granting sanc^ 
tion does no mote than say that on the materials 
before it, it is not apparent that a prosecution 
would be against public interests or a mere indul* 
gence of private spite. Where the court is of 
opinion that the public interest would not be aer* 
ved by such a prosecuiion it is not debarred from 
refusing sanction even if there is a pnma facte 
case [Schwa be, C. 7., Oldfield and Coutts Trot* 
ter, JJ.} . MUNiSAMi Mudaliar v, Rajaratnam 
P iLLAI. 44 M. I 7. 774 : 72 7. C 340 t 

24 Cr 1. 7. 340 : 1923 Mad* m, 
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——— — S. 195 — Fahe charge to Police — Sanction 
— Subsequent co m plain t — Effect . 

Where a false charge is made to the Pohce and 
not to the court, no sanction is required for 
prosecuting him The fact that he subsequently 
made a complaint in court is no bar to the court’s 
proceeding under S 182, I. P, C. [Daniels, /.) 
Bakshi V, Emperor L. R 4 A 207 (Cr.) • 

21 A. I. J. 805. 

S. 19b-^JudiCial proceedings — Bihar and 

Onssa Public Demands Recovery Act 32— , 
Application to certificate officer jor payment of 
surplus sale proceeds— Forgery— Sanction, 

A rnahal belonging to several co-sharers was 
sold under the Bihar and Orissa Public Demands j 
Recovery Act, 1914. The proceeds of the sale j 
after paying out the claim of the certificate holder | 
remained in the hands of the certificate Officer. > 


\ irate, the subordination contemplated by section 
I 195 of the Cr. P C. is not such subordmatioii, 
I That subordination contemplated some superior 
^ officer of police [Abdul Raoof, J ) Khaza Singh 
V, Kirpa Singh. 4 Lah. 130: 5 Dah. I. J. 372 : 

78 I C 779 • 24 Cr. L. J. 688 . 

1923 Lah. 341. 

S 195 — Revenue Com i — Deputy Tahsil- 

I dar holding enquiry into patta transfer — Ptoduc- 
tion of document — SanePon — Penal Code, S 471. 

Where the applicants, for a transfer of patta 
produce as genuine a forged will before the 
Deputy Tahsildar in the course of the enquiry 
held by him, they can be prosecuted under S. 471, 
I. P. C. Only with the sanction of the Deputy 
TahsiJdar. 12 Bom. L. R. 383 Rel. (Sir Walter 
Schwabe, C, /. and Knshnan, J.) Mattam 
Chinna Virayya In re. 


A Mutttyar filed an application purporting to be ! 
signed by all the co sharers and drew out the i 
money from Court, Some of the co-sharers appli- | 
ed lor sanction to prosecute the muktyar for tor- i 
gery held that the surplus sale proceeds were not 
entrusted to the cei tificate officer in his capacity 
as a Court and the sanction for the prosecution of 
the muktyar was not necessary, [Mulltck and 
Buckmlli JJ.) JHARU Lal V Mahanth Madan 
Das 2 Eat. 257 : 74 I. C. 713 . 

24 Cr. L. J. 809 : 1923 P. 410. 

— “S, 195— •Afwws// to whom subordinate. 

For the purposes of S. 195, Cr. P. Code a 
Munsif IS subordinate to the Senior Subordinate 
Judge and not to the District Judge. The latter is 
not competent to grant sanction for an offence 
committed before the Munsif. [Mariincau, /,) 
Kanhaya Lal V. Roshan Mal. 69 I. C. 448 : 

23 Cr. L. J. 720. 

Ss. 188 and 489— Order granting or re 

yoking sanction — Revision. See (1922) Dig. Col 
454 Bkij Kumar v. Mannalal Misra 

9 0, L* J. 662 : 71 1. C. 981 : 24 Cr. L. J, 217 

Ss. 195 and Penal Code, S. 182— 

Prosecution for offence — Sanction —Absence of — ; 
Irregularity. i 

Where there has been a magisterial trial con < 
sequent on a police report the sanction of the 
magistrate who inquired or the District Magis- 
trate is necessary for a prosecution under S. 182 
I. P.C. The absence of sanction as a mere irregu 
larity and does not vitiate the trial [Heald, J,) 


71 1. G. 63 : 24 Cr. L J. 15 . 1923 Mad. 87 (1). 

— S. Idb—Sanction given but no pvosecu 
tion launched before September 1923 — Effect. 

Where sanction to prosecute was given before 
September 1923 but no prosecution was hunched 
by that time, further proceedings cannot be taken 
under the sanction order, under the amended 
section. It can be done only on a complaint by 
I the court concerned, [Carr, J.) Ani v . Ah Yoxe. 

2 Bur. L. J. 289. 

— ^S. l^bSanction — High Court — Inlet- 

ference. 

Where the question of grant of sanction has 
been considered by two courts below, the High 
Court will interfere in revision only in order to 
prevent a gross and palpable failure of Justice, 
j [Daniels J.) JOTi Prasad v. Durga Prasad, 

I I. R. 4 All. 213 (Cr,). 

j S, 195 — Sanction— Penal Codet S. 193— 

' Offence in relation to proceedings— False evidence 
—Alleged abetment by pleader. 

Where the petitioner, the pleader of certain 
accused persons charged with dacoity. was pro* 
secuted for an offence under S. 193, 1. P. C, in 
that he suborned three of the prosecution witness- 
es in the dacoity case and the prosecution was 
launched without the sanction of the criminal 
court and before the trirl of the dacoity case was 
over. Held, that the want of sanction was fatal to 
the prosecution of the petitioner and that the 
starting of the prosecution against the petitioner 
even before the dacoity case was heard was in- 
advisable. 


Nagapan Mudaliar V, Emperor. 

1 Bur. I. L, 258 : 74 I. C. 259 : 24 Cr. L. J 765 : 

1923 Bang. 135 (2). 

S., 195 — Police not subordinate to Bis- 

irici Magistrate. 

Where the District Magistrate granted sane- ' 
tion under section 182 for false report to police j 
and the Sessions Judge refused to deal with it on 
the ground that District Magistrate passed the 
order as head of the Police, the High Court 
revoked the sanction holding that the Sessions 
Judge had the power to revoke it. It was 
further held by the High Court that the police are 
not subordinate to the District Migistrate within 
the section. Although police officers in districts 
are ifcnerally subordinate to the District Magis- 


Per Crump, J. : The words “ in relation to” in 
I S. 195 (bi Cr. P. Code are very general and are 
I wide enough to cover a proceeding m contempla* 
[ tion before a criminal Court, though it may not 
I have begun when the offence was committed, 
[Shah^ A, hC. and Crimp., J,) Vasudeo Ram* 
CHANDRA JosHi In rs, ?! t. C &28 : 

24 Cr. I. J. 171 1 1923 Bom. 105. 

— -Ss. 196 and Sanction to prosecute-^ 

Court's duty. 

Tne Magistrate shall himseli make a proper 
enquiry into the offences against public Justice 
of the commission of wlrch there are at least 
strong indications and shall thereafter cither re* 
fuse sanction or giant it, if it should seem pro* 
per to take action, himself under S. 476 of the Qr, 
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P C The proper attimde of the court and the 
principle that should guide itm the case of off- 
ences against public justice are exactly the same 
as those o. toe police officer woo actually 
commission of waat appeals to be cognizable off- 
ences. He must maHe tull inquiry. He 
his duty it he taijes no action at all, but merely 
waits tor the aggrieved parly to complain and 
also it when sucn acompiaim has been made, he 
does no more than scrutinize the c^’^cnce put be 
foie him by toat party or ^ H 

pens to have seen huiteelf 

TuLSiRAM V. Tilokchand. 1923 Nag 3 . 

S. 195— SanoiidJs io posecute— Judicial \ 

proceedings— Proceedings without jmisdtclion— \ 

filed a suit to enforce compulsory re- 
gistration of a deed , the defendant challenged it 
as a forgery. The suit was "°2; 

compliance with the provisions of bs. 71 and 70 
of the Registration Act, Toe defendant applied 

tor sanction to prosecute the plaintiff for fore- 

gery and sanct.on was granted by the first Court 

and revoked by the appellate Court on the ground 

that the proceedings were without jurisdiction 

and a nullity. Held, that the Court had 

iurisdiction to grant sanction even though the 

proceedmgs in tne course of which ‘he evidence 

was taken proved abortive. {Ueald, {•> . 

kz \7 V Maung Tin. 2 Bur* L J* • 

AZIZ tv. mauno ^ ^ ^ ^ J 
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in revision. {Me^^s^ C. J* Ptg^ott^ J*) 

CHHOTEY LAL V. CHHEDI LAL. t t cQ»y . 

73 I. C. 341 : 24 Or. I. J. 697 . 
45 A. 135 ‘ 1923 A. 149* 

S. 195 (1) (a) and (t)- Order under S. U5 

Cr P Code— Disobedience lo— Sanction to pro- 
secute -Order passed by first class Mag'strate- 

Subsequently transferred— Power of Dt. -'lag'®- 

trate. See (1922) Dig Col. 456 Budtoddin 
Sarfuddin In re. * 

S. 195 (1) {}i)--Perjury^Sanciton for 

prosecution when to be ^tven Conflicting state- 
ments, 

A witness is entitled to locus fpemtenttae and 
an opportunity to correct himself and if, when he 
sets that opportunity, he recalls to his mind any 
fact about which he had made a statement which 
was not quite accurate, a prosecution for perjury 
wiU hardly be desirable. No statement made by 
a witness in a deposition can be regarded as a 
completed statement until the deposition is fiiuzh- 
edand corrected, if necessary, for till then it is 
open to the witness to qualify any statement o 
c^rect it himselt. Where the statements relied 
on were, moreover, statements hardly material to 
the issue belorc the Court, sanction to prosecute 
tor perjury should not be given. {Kanhatya Lai, 
J.) Maharaj Prasad v. Emperor. ^ ^ , 

21 A, I. J. 673 ; 9 0. & A. I. E. 694 . 
74 I. C. 443 : 34 Cr. L. J. 779- 


^Ss. 195 and 197— Sa«ciro» to prosecute— 

Notice to accused — 'Necessity fot* j 

Betore granting sanction to prosecute under b. 
195 Cr. P. Code, the court is not bound to issue . 
notice to the accused. [Walsh, j 

Singh Emperor. _ _ ^ 


71 1. C* 865 : 24 Cr. I*. 5. 257 * 1923 A, 35. 
— S. t^bSanciion under — Absence of 


Effect on complaint which does not require Sane- 

^''where a complaint consists o£ an offence for 
Which sanction is required and another offence 
the trial ot which does not require such sauction, 
the failure to produce the sanction does not 
absolve the court irom investigating that part of 
the complaint for which no sauction » ^quired. 
{Stuart, J.) Taksu Beg V. Muhammad Y.R 
Khan 

-S. 195 (I)”- Perfttry — Sanction for — 


S. 195 ( 1 ) (B) Sanction to prosecute-^ 

Remand by District JudgeSegahtyjif. 

Where a District Judge remanded an applica- 
tion for sanction to prosecute for re consideration 
by the District Munsiff held that a Judge acting 
under S. 195 has no jurisdiction to remand a case 
to the Subordinate Court for further enquiry. He 
must himself decide whether the sanction which 
was refused by the Munsiff should be granted 
and he has power for this purpose to take evidence 
himself, bat he has no power to remand the case 
for further enquiry by the Munsiff. 44 C 81P 
followed. [Newbould and Suhiawardy, JJ ) 
MATHURA Nath r;. Rajendra Kumar 

72 I. C. 79 (1) : 24 Cr. L J. 319 (1), 

-S 195 (1) (c) and ( 7 )— Sanction to pro- 


Different views of evidence by final court and 

ai>pellate court. . . , 

Sanction for prosecution for perjury in respect 
of a piece of evidence should not generally w 
granted where ihe trial court and the appellate 
court have taken different views as to its credi 
bilitv lOas, J.) Hiralal Mahton »• Lila 

MAHTON. ' 

-S. 195 (1) i&)Supertntendent of police 


subordinate to District Magistrate*^ 

A District Superintendent ot police is subor- 
dim»te to the District Magistrate within S. 196 (1) a 
Cr P. C, Where a District Magistrate granted 
sanction to prosecute the accused for contempt 
of the lawful authority of a police officer the order 
if pot of a count of justice and cannot be set aside 


secute— Meaning of the words ’ or of some other 
court to which such couit is subordinate. i>« 
11922) Dig. Col. 467. FazalIlahiu Mohan 
Lal/ 72 I. C. 883 : 24 Gr, L. J, 383. 

$. 195 (6)— Appellate Court— Power to 

take evidence,. See (1922) Dig. Col. 458 
DHARt Ahir^. Emperoe. ^ L J. 2?i 

s 196 (6) and (V—High Court— Original 

Side— Order of Single judge jor prosecution— 
Appeal-Costs. 

An order of a single Judge of the High Court 
on the original side granting sanction to prosecute 
IS open to appeal to a Bench of the High Court. 
Qutsre: Whether the Court has power to order 
Sista to be paid in a proceeding under S* 195, vf* 
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P, Code. (Str Walter Schwabe, C. Oldfield 
ana Coutis Trotter^ JL) Muniswami Mudalur 
Vp Rajaratnam PitLAi. 19^3 Mad. 136 : 

*12 1. C. 340 : 24 Gr. D. J. 340 
44 M L. J. 774 (F. B.) 

— — 8. 195 (Q)”-^Ontisston to give noUce — 

Effect 

Where no not?ce was given to the petitioner 
before the sancc'on was given which was g'ven 
on vague grounds by a Magistral e who had no 
jurisd ct’on but to whom the case was iransierred 
by the District Magistrate the orde: giving sanc- 
tion to prosecute was set as’de Such notice may 
not be legally necessary but “it has been held 
repeatedly to be highly desirable that it should 
be given and the omission to give notice taken 
into consideration with other c rcumstances may 
be the ground for setting aside on revision such 
orders as the present. {Campbell p /,) ChaR^n 
Das V, Kodu, 72 I. C. 970 : 24 Cr. L J 606 : 

1923 lah. 36 (2). 

S. 195 (6) — Order granting sanction— 

Appeal — Sanction when to be granted. See (1922) 
Dig. Col. 458. Nazir Hasan Khan v. Mahomed 
YaMIN. 26 0. C. 104 

— Ss. 195 (6) and (IJ^Order by a Sub- 

Divisional MagtstraiCp prohibiting interference 
With a rtltgtous ceremony — Disobedience of the 
order— Sanction to prosecute^ given by Sub- 
Dtvtstonal Magistrate— Interference by Sessions 
Judge, whether legal— Nature of an order by a 
Magistrate under S, 144, whether passed as a 
**publiG servant'^ or **Couri^'— District Magis- 
trate the prop r authority to revoke, 

A Magistrate passing an order under S. 144 of 
the Criminal Proceduie Code does so only as a 
** public servant'^ and not as a ‘‘Court*’ and sub 
S, (7) of S. 195 is inapplicable to such a case. 

Where a Sub- Divisional Magistrate passed an 
order under S. 144 of the Criminal Procedure 
Code prohibiting certain persons from interfering 
with the performance of a ceitais leligious 
ceremony and the Sub- Divisional Magistrate 
subsequently sanctioned their prosecution for an 
ofience under S 188 of the Indian Penal Code 
and the order was revoked by the Sessions Judge 
for having disobeyed the order held, that ihe 
sanction for prosecution could not be revoked by 
the Sessions judge aciing under sub S. (6) of S. 
195. 

The proper authority to revoke the sanction, 
in such a case, is the District Magistrate. 6 Mad. 
203 ; 14 W. K (Cr.) 46 and 2 Weir 155 Refer- 
red to. 35 M. L. J. 454 diss. {Ayling and 
Namesam, JJ>) Nataraja Pillai Vp Rangaswami 
PlLLAI. 44 M. It. J. 828 ; 

17 D. W. 409 : (1923) M. W. K. 240 : 

32 M. I. T. (H C.) 214 : 72 I. C. 536 : 

24 Cr. L. J. 424 : 1923 Mad. 473. 


S. 195 (6 ) — Revision lies, 

A revision lies against an order under S, 195(6) 
Cr. P Code, under section 439. 49 I C, 153. 
Diss. 5 P.R 1908. Fol. (Abdul Raoof, J.) Khazan 
Singh v, Kirpa Singh. , 4 lah. ISO : 

5 Dab. L. Zp 372 t 73 I. 0, 779 t 24 Cr 1. J. 683 : 

1923 Lab. 341. 


CEIM. PEO. CODE (1898), S. 195. 

195 (6) and (7)— Sanction to prose- 
cute — Grant of sancuon by single judge — Appeal 
to High Court. See (1922) Dig. Col. 459. Ahdul 
Latif Usman v, Haji Tar Mahomed 47 B. 270. 

S 195 (6) and (7)— Sanction to prosecute 

—Grant of, by single Judge of the High Court— 
Poweis of revocation of division bench bearing 
appeals from the Original Side-— Letters Patent 
-Cl. 15— Judgment, See (1922) Dig. Col. 459. 
Munisvvamit Mudaliar V, Rajaratnam Pillai. 

71 I: C 126 . 24 Cr L. J. 78. 

S, 195 (6) — banction to prosecute 

Limitation — Extension of time. 

The High Court has jurisd’ction to extend the 
time of six months allowed by S. 195 (6) of the 
Crl. Procedure Code even though the application 
tor extension of time is made after the expiry of 
SIX months and alter sanction has ceased to be 
in force The High Court however will not extend 
the time unless good cause is shown. An 
application for revocation of sanction does not 
bar the institution by the complamt of proceed- 
ings in pursuance of the sanction. (Sandenon, C, 
J, and Panton, J,) Ram Saran Singh v, Chandra 
Mohan Saha. 71 1. C. 222 ; 24 Cr. L. J. 94. 

S. 195 (6) — Sanction to prosecute-^ 

Sanction granted by District Munstf but revoked 
by the District Court — Powers uf High Court, 

Where sanction to prosecute was granted by a 
District Munsif but was revoked by the District 
Judge on appeal, the High Court can only inter- 
fere wtth the order of the Disuict Judge under S. 
115 C. P. C. or S 107 of the Goveiment of India 
Act. 36 C L. J 265 lollowed. {Newbould and 
Suhrawardy, JJ ) Jainuddin v, Keramatulla. 

71 1, C. 595 : 24 Cr. L. J. 179. 

— — S. 195 (6) — Sanction — Refusal by first 
court and appellate court— Revision— Power of 
High Court — C, P. Code, S. IIS— Government of 
India Act, 

Where the 6rst court and the appellate court 
have both refused sanction, there is no provision 
for any further appeal or anplication to the High 
Court. Even if the High Court has power under 
S. Il5, C. P. Code or S. 107 of the Government 
of India Act to interfere, it will not do so, where 
the courts below have refused sanction on a 
consideration of the entire evidence^ 11 C. W. N. 
195 ; 5 C. L. J, 222 Ref. 10 C. W. N. 1026 appr 
{Ghose and Cuming, JJ,) Sarat Chandra 
Mandal V Ramsashi Roy. 1823 Cal. 45. 

S. 195 (7) — Appeal against sanction 

order — Second c/ass magistrate-- To whom lies. 

The fact that a 6rst class magistrate has been 
specially empowered to hear appeals from second 
class magistrates, does not make him the authoiity 
to which appeals ordinarily he for the purpose of 
S. 195 (7) Cr. P. C. A sanction order by a 
second class magistrate is still appealable to the 
District Magistrate. (Kanhaiya Lai, J, C.) 
Ahmad Husain v, Rahimin* 

26 0. 0. 358 : 9 0. & A. L, E. 511. 

—3. 195 (7) (a) — Court to which appeals 

Ordinarily tie — Sanction to prosecute — Grant by 
Sub Judge — Revocation by District Judge — 
Junsdichon — Sub Judge acting in exercise of 
Appellate jurisdiction in granting sanction — 
Effect, 
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Appeals from a Sub-Court must be regarded as 
ordinarily lying to the District Court and not to 
the High Court within the meaning of S. 195 (7) 
{a), Cr. P. Code, 

The District Court has jurisdiction to i evoke a 
sanction granted by the Subordinate Judge, even 
though the Subordinate Judge’s sanction was 
itself given in the exercise oi his appellate 
jurisdiction. 

The nature of the sanction proceedings is not 
material with reference to the terms of S. 195 
(7) {a}, the only question under that provi- 
sion being of the Court to which appeals general- 
ly lie. {Oldfield and Ramesani, JJ ) A. R R, M. 
N. Narayanan Chettiar z', Kadiraya Goundan 
17 I. W. 311 : (1923) 21. W, N. 223 : 

72 I. 0. 337 ’ 24 Or. I. J. 337 : 1923 Mad. 504 : 

44 M. I. J. 320. 

S. IdQ^Nature of sanction — Penal Code 

S. 124 A. 

S. 196 Cr. P. Code does not lay down any 
particulai form in which the sanction should be 
accorded, and must be deemed sufficient it it 
names the persons to be prosecuted and specifies 
the sections under which they are alleged to have 
committed the offence as also the pe*‘iod of their 
activity. The mere fact that the sanction does not 
specify the utterances made by the accused 
or the songs which they have alleged to 
have recited does not in any way affect its validity. 
[Moti Sagar, J.) Kishen Singh v Emperor, 

1923 lah. 833. 

Ss, 198 and BS7-^SancUon to prosecute — 

Order not given to determinate person^ but com- 
mumcaied to competent officer — Effect. 

An order of the Local Government under S. 
196 of the Criminal Procedure Code sanctioning 
the prosecution of certain persons for offences 
punishable under S. 121, I P C., was commu- 
nicated to the District Magistrate, Malabar, the 
Public Prosecutor, Malabar and the senior special 
Judge, Malabar, In pursuance of the order a 
complaint was presented and a prosecution carri- 
ed on against the persons named in the order by 
a gentleman, who signed and described himseif 
as additional Public Prosecutor, South Malabar. 
In an appeal from tbeir conviction, objection was 
taken that the order of authorisation was not to 
any determinate person as required by S. 196 Cr, 
P.C., and that a condition precedent to the \alidity 
of the proceedings was theiefore wanting. No 
such objection was however, taken at the trial. 

Heldt the order of authorisation was sufficient 
in itself and was sufficient to justify the initiation 
and carrying on of the proceedings by the addi- 
tional public prosecutor referred to above 

Held further that the alleged defect would m 
any view, be only an irregularity covered by S. 
537, Cr. P. C. or S. 16 of the Ordinance 1 of 1922 
and not an illegality vitiating the proceedings. 

The order was communicated to the District 
Magistrate* the officer entrusted with the duty of 
initi^iting prosecutions for offences punishable 
under the Penal Code, and the Additional Public 
Present or, who presented the complaint, must, 
under S. 114 of the Evidence Act, be presumed to 
have been empowered to initiate and carry on 
the proceedings, especially as no objection was 


CEIM. PEG. CODE (18981, S. 199. 

taken at the trial to that presumption, {Oldfield 
and Ramesanh JJ.) MaNDAYapurath Eresa 
Kutty Moo pan In re. 

44 M. I. J. 166 : 17 Ii. W. 100 : 
73 I. C. 155 : 24 Cr. L, J. 539 : 1923 Mad. 328. 

S 196 — Sanction Government — 

Signature by Chief Secretary to Governments 
Proof of — Judicial notice — Evidence Acts S. 57. 

Where undei S. 196. Cr. P. Code an order 
sanctioning a prosecution and signed by the 
Chief Secretary to the Government is filed in 
Court, the Court can take judicial notice of that 
Officer’s signature just as of his succession to 
office, name, title and functions. The genuineness 
of his signature is not a matter which, unless the 
Court deems it necessary, need be proved and 
the exhibition of a copy of the Fort St. George 
Gazette containing a notification of that Officer’s 
appointment as Chief Secretary is not essential 
42 M. 885 referred to 

Obiter. If necessary, the High Court might 
admit in evidence a copy of the notification under 
S 428, Cr P. Code. {Ayltng and Ramesams 
JJ.) Cholanxheri Ayammad In re. 

44 M. L. J. 657 ; 
17 L. W. 615 : (1923) M. W. N. 290 : 
32 M. L. T. (H. C.) 300 • 24 Cr. L 3. 403 : 

72 I. C. 616 : 1923 Mad, 600. 

S 196— Sanction of Local Government-' 

Signature — Proof of. See (1922) Dig Col. 460. 

50 Cal 135. 

S. 1Q7— Municipal Secretary — Prosecu'^ 

iion for offence^Sanction tf neaessary» 

A complaint against the Secretary of a Muni- 
, cipality for an offence does not require sanction 
I under this section. {Abdul Kadir^ J.) Kishen 
! Singh v Girdhari Lal. 

69 I. C. 638 : 23 Cr. L. Z 750. 

-S, 197 — Natute of order of sanction — 

Reasons if to he stated. 

Action taken under S 197 is more of the nature 
of an executive than judicial action. The fact 
that reasons are not stated does not constitute an 
irregularity. [Wallaces J ) Kakarla China 
Chendrayya V. Maddukuri Subbarayudu. 

71 1. C. 244 : 24 Cr I. Z. 116 ; 
17 L, W. 226 : 1923 Mad. 338. 

— S. 197 — Sanction under — Additional 

Distnet Magistrate— Powers of. 

An Additional Dt. Magistrate on whom the 
powers of a Dt Magistrate have been conferred 
can pass orders of sanction under S. 197 [Wal- 
laces J-) ChINNACHANDRAYA V. S0BBARAYUDU. 

71 I. 0. 244 : 24 Cr, L. Z. 116 : 17 L, W. 226 : 

1928 M. 338. 

'S. 198 — Complaint by official superior 

of person aggrieved: 

A complaint of an offence under S. 500, I, P. 
C.. should be made by the person aggneved»but 
not by his official superior. 26 M. 43 Ref. 
{Simpsons A. /. C.) Gaya Barhai v. King 
Emperor. 26 0. C 44 : 1923 Oudffi 4. 

S*. 199 and Institntion' of com- 
plaint by agent— Offence under S, 498 I, P* C,—' 
Compounding of offence. 
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Where a person acting as the agent of 
another under S. 199 Crl. P. Code started pro- 
ceedings for the prosecution of an alleged offender 
for an ofteuce under S, ^<98, I. P. C committed in 
respect ot the wife ot that other person the former 
(agent) is not competent to compound the case 
under S. 345 on behalf of the husband. An order 
of acquittal based upon such composi ion is 
invalid and does nut bar the ins itution of a tresh 
complaint by the husband. [Ptpon/j, C.) Harnam 
Dass V, Sain Dass. 71 1, C. 248 (2) . 

24 Cr. L. I. 120 (2). 

— — 8. 199 — Complaint — Meaning'--' Coni' 

plaint to police not enough 

The complaint referred in S, 199 Cr P. C. must 
be to a Magistrate. A corapUint to the Police is ■ 
not sufficient under that section. [Kri^^htian^ J,) 
Akmuga Mudaliar In re. 1983 Mad. 69 

■'■■■'Ss. 200, 202 — Cognizable offence— Com- 
plaint to Magistrate — Order for Police enquiry — 
Arrest by Police— Legality of. 

The Criminal Procedure Code draws a clear 
distinction between jurisdiction to try and juns- 
dictign to lovesogate and it is possible to conceive 
ol cases where, although the Magistrate may 
distrust a complainant or delay in patrsing orders 
the police would be failing in their duty, if they 
did not arrest an ofifender against whom a cogni- 
zable oiience has been made out Much more so 
would this be ihecas>e where the Magistrate, after 
recording the coiiiplaini, finds that a regular police 
investigation would be more suitable and inten- 
tionally keeps the complaint pending in order that 
tne police may exercise their powers of investiga- 
tion and arrest independently ot the Magistrate.The 
order ot a Magistrate uttder S, *i02 of the Crimi- 
pa. Froceaure Code directing the Police to enoiure 
into a cognijmble case does not debar the police 
1 10 tn exercising their poweis of arrest and in- 
vestigation in regard to the same matter as forms 
the subject of the complaint. Where a Mag strate 
to whom a complaint had been made passed an 
order directing the police to take cognuance 
Under S. 379 1. F. C., make a quick enquiry and 
report, it cannot be held tj be an order under 
S.202 Criminal ITocedure Code but it is merely an 
oraei directing the police to exercise the indepen- 
dent powers conferred on them by the law. Con- 
sequently an arrest made by the Pohee in the 
C mrse of their investigation is not illegal. Even 
if the order was made under S. 202 the Police 
Would have power to arrest and send up a charge 
sheet against the accused. A complaint recorded 
by a Magistrate under S. 200. Criminal Procedure 
Code constitutes credible information upon 
'which tne Police can effect an arrest under S. 54. 
Cf#P C. even in the absence of a process issued 
by the Magistrate (MulUck and BuckmlL /2.) 
Emperor v. Bhola Bhagat. 2 Pat. 379 : 

4 Pat L. T. 621 : 1 Pat. L. E. 248 (Cr ) : 

24 Cr. L, 3T6 : 72 I. C. 376 : 1923 P. 647. 

8, 200 — FailtHre to examine complainant 

- i vitiates trial— Prejudice. 

The failure to exam ne the complainant is no^ 
an illegality vittatmg the mah Where the accused 
has not been prejudiced, the emission is only an 

Y D— 33 


CSIM PEO. CODE (1898), S. 203. 

irregularity and is covered by S. 537. (Lumsden^ 
J,) MehrChir4gh Din v Emperor, 

4 lah. 369. 

Ss. 202, 200 and 637 — Complaint — 

Omission of Magi^irnte to examine complainant 
IneguUnty. (1922| Dig. COL. 4o2 Rama, 
swami Aiv’angar In le. 69 I. C 371 : 

23 Cr L. J. 691. 

Ss. 202 and 203— CompUmt— -Ri^fiisil to 
issue process— Illegality. See (1922) « ig. Col. 
*163. Chandi Chakan Mitra v. Manindra 
Chandra Roy, 27 C. W H. 196 : 72 I. C. 173 : 

24 Cr. L. J.,833 : 1923 Cal. 198. 

Ss. 202 203 and 204— Counter Complaint 

— Enquiry and report — Order pObtponing other 
ca e- Legality of. ^ec (1922) Dig. Col, 463 Lalji 
Singh v Naurangilal. 

71 L C 248 (1) : 24 Cr L. J. 120 (1) 

S. 202(2) — Evidence under — If basis of 

prosecution, 

A prosecution can be ordered on the basis of 
evidence recorded under S, 202 (2) Cr. P, C. 
{Maepherson, J.) Banshidar Marwari v» 
Emperor. 74 1. C 1054 (2) : 

24 Cr L. J. 8«2 i2). 

8. 20S-Dismi<isal of complainU-Coniplai^ 

iiani not exam tiled on oath. 

Where a person having made a charge agamst 
another finds th-it the police report designates his 
charge as false, he is entitled to file a petition 
before a Magistrate impugning the correctness of 
the police repoit The Magistrate must regard 
tflis petition as a complamt and the complainant 
is entitled to have the persons complained agai^ist 
tried on the charge, or else his statement (that is 
the complainant’s statement) must be recorded on 
oath and his complaint d smiused {Buckmll^ 
J.) Nand Kishore Missir V Kalika Missir 

74 I. C. 9j 7 : 84 Cr. L. J 845 : 1923 P. 539 

Ss. 203 and Dismissal of complaint 

— Further enquiry— Opportunity to show cause. 

After giving the accused an opportunity of being 
heard, a Magistrate dismiss^ d a complaint under 
S. 203 Cr. P, Code. The Sessions Judge without' 
g'ving an opportun’ty to the accused to be heard 
set aside the order of dismissal and directed a 
further enquiry. HeW, that under Ihe circumst- 
ances the accused should have been given an 
opportunity of being heard at the heanng of the 
application under S, 437. Cr* P. Code. {Chose apd 
Chotzner, JJj jogesh Ch.aNDRa Sen u. Nikunja 
Behary Chowdhury. 27 C. W. N. 652: 

1923 Cal. 651. 

— Sg. 203 and W— Order of discharge— 

Further enquiry — When to be ordered. 

Where the appl cant had been prosecuted be- 
fore a competent Magistrate and has been, alter 
a tnal before that officer, found not guilty and 
discharged, the Magistrate expiessly finding there 
was no case for the Crown it is not open to the 
District Magistrate to oider further enquiry in 
the absence of any aHegat'on of improper conduct 
on the part, of the trying officer, {BuckmlLj^) 
Raktq Singh v. Emperor 

1 Pat. T, E, (Cr ) 28 ; 72 I- C, 950 : 

24 Cr.L J. 4*6 
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-S. Order of discharge— Second case 

not barred^ 

A Court which pas9ed an o’-der of di^c^ar5<=‘ 
cann^ t reopen the same ca^e hut there ’s no ha^* 
t'> a second cl‘^e bei 's: instituted and the order of 
dis<"harge does not stand in the wa^' of ‘^uch pro 
ceed r.gs being taken (Linhav, J) T^sw* v 
Empfro-?. I B 4 A 67 ^Cr,\ :71 I C 698 : 

24 Cr L. J 232 21 A. I J 215: 1923 A 332 (2 . 

S. 203 — Police officer^ Opportunity to 

eomplmnanf 

When a co ^n1 int is made against a oolice nffi 
cer, it should be enquned into o irh care and 
every oppor unrv mn«t be siven to the cO'^ntao - 
ant prove his case. Dismissing if^ wphoute\ en 
makint; a memo of the complamant’s s"atem'=‘nt 
is had {Dalai J C» Ralda Pasi v N\sir Alt 
Khan, 9 O, & A. I. E. 45« : 74 T. c 718 

24 Cr. E J. 814. 

■ ■ S 203 — Pea^'tns for di^mis^aU 

A magi>trat«» dismissing a complaint is bound 
to give reasons for dismissal. iFo^ihr^ J) 
Chaudhvry Mandar Emperor. 741. C 855. 

24 Cr. L J. 82?» 

S. tiOZSetting aside dismissal — Pro- 
cedure— Nohce. 

W^herea compDii t has b-*en dismissed, if the 
appellate Judge wai-ts it to be set a^ile, he must 
do it himself. Where the dismissal was befo’^e giv 
ing not’ce to the accused, the order of dism’ssal 
can also be set aside without notice to the accused 
{panitls^ J,) Mata Palat v, Empfror. 

741, 0. 715 2)’24Cr L J 811 (2'- 
1923 Ail. 479 (2). 

S. 2^4t— Order under — Fuhseqticnt pass- 
ing of another order under b 202. 

A com laint was mtde before a magistrate on 
the 22 d December a^d be pa'^s^d an order 
directing that twi accused pe^'S'^ns b^ summoned 
Subse.pientlv on that da’e one of t>e persons 
agamst whom summons ha"! been ordered to be 
issued aopeared and laid a cross comp’amt. Ttw 
M»gstrate then rescinded the order ps‘;sed hv 
him and sent hrth he cases to a Subordinate 
Magi^t'a^e for local enquiry and report 

Held, that there is not >ing in the Code which 
forbids the Mag strate to reconsider an order of 
this kind on sutflcieut grounds, and that the or1e 
passed by him was a right \n6 prooVr o’'der 
[Ne^johould and Suhrawnrdy, JJ,) L^lit Moh^N 
Bhaxtacharjge t? Noni Lal Sarkar 

1923 Cal 662 

S. 205 — Warrant case — Absence of 

accused— Tr till in his absence— Magtstrafe ap- 
pointing mukhtear to represent him— Legality 
of- 

Sec 203. Cr. P. C.. applies only to cases in 
which the Magistrate has issned summons in the 
first inst ince It do'^s not apply to a case ^here 
the accused has been arrested without or after he 
issue of a warrant 

A Magistrate has no iurisdicHon to hear the 
case in the absence of the accused and mrisdic- ; 
tien could not be confirmed by any consent on i 
the part of a Mukhtear appointed by the Magis- j 
trate for the accused sho motu* I 


CEIM. PEO. CODE (1898), S. 205. 

If the defect couM be cured by Pec. 537, Cr. P. 
Code, his j'cquifSence would have been an im- 
portant factor, hut where there was a complete 
absence of mrisdiction to hold the trial in bis 
absence the question of the application of Pec. 
f37 doc'^ rot arise {Mullick and Bucknill //.) 
Abdul Hamid v. Empe'^or (19231 Pat. 239: 
4 Pat. L T. 643 ; 2 Pat. 793 : 2 Pat L E 1 (Cr.): 

75 I. C 72 : 24 Cr. t.. J. 872 : 1924 P. 46. 

S 295 [Z' — Prosecution under the 

Income Tax Act— Appearance hv pleader 

T’-'c peU'mne' was served w th a notice on the 
(2 December 1922, by a Snb-Di visional Officer 
’•> caoac’tv as an Income Tax Officer, requir* 
ing the petitioner to submit a return of h^s income 
v^ithin se^'cn davs. The pethioner thereupon 
rsts^d a question astn whether se'^arate income 
shmild or should not be included in the income 
of the familv of which he wa^ a member. On 
»he 11th February 1923. the ^ub Divisional 
Officer applied to the Distrxt Magistrate in the 
(attei ’s cipacitv as an Assistant C^mrr^issioner of 
Ii'Como for smc^ion to nrosecm^e 'he peti- 
Moner under S f 1 (c) of the Income Tax Act. for 
ha^ i^g fa led v’i'hont reasonable cause or excuse 
to furnish in due time a return wffixh had been 
called for from him under R 22 of the Act 

The District Mapi-^r^te eranted sanction for 
prosecivion on th^ 15th Februa’*v. 1921 On the 
bth February 1921 the *lnb Divismnal Officer 
n his capacity as an Income Tav Officer rur- 
oortcd to make a report to himself as the Sub- 
’bv sional Magistrate, w^’h a request for issue of 
a nr'^cess against the petitioner and on the «ame 
date the Snh-Di visional Officer took cognizance 
f the case and summoned the oedtioner to an- 
near before him on the 2hth Febmary, 1923 On 
the 27 h February 1023 the petitioner apoeared 
beinre the Piib-Divisi anal Officer through a 
Pleader and nraved for exempt-on from personal 
attendmce a^d for permission to appear through 
a Pleader. Th's praver was giant-ed bv the Sub 
'^visional Office’’, and on the ca'^e being put up 
before bim on the 28th February 1923, t’^e Sub- 
Divis’nnal Officer took the statement of the 
ibeader, wherein i^ was staged that the petitioner 
wa^ not legally bound to submit a return and 
hat the lea’^ned ‘^iib Diu-^ional Officer had r>o 
luricdiction to t’'V the pet’tioner. Therennon the 
"ub Divisional Officer recorded the following 
order in the Order Sheet*— ** He fthe petitioner) 
'urther obiects to trial by me. T have no objec* 
tion to give the accused option to have the case 
Vied elsewhere but, I am afraid, his attitude 
shows that he is bent on delaying the ends of 
Justice anvhow. I cannot quash the proceed ngs 
%t this ‘^tag^ on the obiection taken by the accu- 
sed wi’hout entering into the merits of the case. 
Before, however, writing to the DistHct 
Magistrate for traru^fer the case from mv file, 

T mus* enforce the attendance of the accused, so 
I revoke the concession granted under S 205 (2) 
of the Code of Criminal procedure and order the 
’ssue oC warrant agamst him whh bail of Rs. 206; 
fixed 6ih March. 1923.’* Held, that having regard 
to the circumstances of the case the Sub Divi- 
sional Officer should not have revoked the 
concession which he had previously extended to 
the petitioner of allowing him to appear by 
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pleader. {Ghose and Cumtng, JJ.) Dwigend'^a 
Nakain Bagchi V Empkrok. S8 0, L J. & 

75 i. 0. 150: 24 Or. L J. 9u2 

— S« 208 — Failure to take defence evidence 

— Effect* 

Betoie committing an accused to the Sessions* 
it IS obligatory to record suca evidence as tbe 
accused wants to pioducc Where alter the 
proaecution evidence was iccorded and tne staie- 
menis oi the accused taaen djwii, a chaige was 
framed wnhuut asaiug the accused t they hao 
any evidence to produce* ihe whole proceduie is 
illegal. {Kunkaiya Lai, J,) KuaR j Aswan r biNGH 
V, Eaipeaok. 21 A. h. J. yii. 

S. 209 -Case triable by Sesstoni> Couit’- 

PreUminaty enqun y— Grounds for commitUn^ 
accused 

When there is no credible evidence on 
which a Cociit could convict, u is the duiy, oi 
the Magi if ate lo disciiarge lue accused aud he 
should wot comm t to lutj c mrt oi bessiun. but 
a Magistrate hold ng a preliminary enquiry ougui 
tocjmmii tne accused lo i he Court oi bession 
when the evidence is enough to put the party on 
his tiial and such a case obviously rises when 
credible witnesses maae siatemeais whica ii 
believed would sustain a coavict on. li is the 
duty ot the Magistra e to commu woen the evi- 
dence tor die piosecution is suthcieitt to maae nut 
a pnma facte case agiinst the accused, {bcoti 
Smithy J I Maulu V Emperor, 4 hah. 69 

b Lah. L. J. 276 : 1926 Lah. 667. 

209 — iyessions case — Inquiry by 
MagiSU ate — Fowers of utschari^e, 

ill a case triable bv a bessions Judge, where 
the magistrate making the inquiry comes to tue 
cOQCiusivii mat tne prosecutiua evidence is no* 
Worthy 01 credit, he has power to discharge the 
flfccosed, {Martimau, y,j Ahmad v . Emperor. 

1926 hah. 279. 

* Charges exclusively triable by 

Sesston:^ i^ottrt — Duty of Magtyti ate. 

Where charges eACiusjvciy ..n able by a Couil 
of Sess. on are brought before a Magibirate aaJ 
some evidence is oricr^d in support ihereut, n is 
not his duty in all cases lo co nmit ihe accused 
to the Session Tiie Magitr irate should exercise 
his discretion and alter weigniug me evidence 
decide wheiher or nut lie should try the case 
tnuiseli. almsley and imlttawaidy, JJ ) Em 
rfiiROR-Ji. HARI MitKA. 

37 C. L* a. 34 : 73 I, 0. 77u : 24 Cr. U J. 674 . 

1923 Ual, 106. 

■ '■ S. 215 — Power to quash commitment-- 
Credibility of evidence — // a question of taw. 

A H gh Court can quash an order oi commit 
ment oniv it there is an error ot law in the order. 
The qae&uoii of credibility of evidence is not 
such a point, ii ibe comt thions that there is somv. 
evidence which m ght properly be placed befo'^e 
toe iury. {Leutaigiie J,) Mahomed Moidin v. 
King Emperor. 1 Bang 526 

—3. 2^^Charge under Railways Act^-- 

Convwtion under Railways Act read With S* 
149 L P. C*'-‘hfgytUty, 


CEIM PEG. CODE {1898), S. £31. 

Where the charge rnentions only an offence 
under S l2o Railways Act, a c niviction under 
hat section read along witn S. 149 I P. C. is bad, 
as the accused cannoi je expected to meet lhat 
'~-ase in the absence of nut ce ot n. {tiamesam ar^d 
Wallace, JJ) IHAIKKOTTATHIL KuNoAN, In re, 

18 h, W. 946. 

S. 226 — Sessions Tiial — Power of Court 

to frame fresh chariots 

A Sessions Judge can proceed under S. 226 
I only on the lacts appeaaog irum the Magisterial 
I enquiry. 

Where the facts disclosed by the magis’rial 
enquiry wanaut ihe iiaming oi a charge not 
tiamea by the Cumnn ting Aiagisiia e, u is open 
to the Sessions Judge lo Irame an additional 
oharg . 32 C. 22. Not tolluvieo. 25 M. 61; 41 1. C 
>93 dist nguished. {Broadway, J,} MULa SinGH 
V EmP£kox<. 71 1. 0. 593 . 24 br L. J, 177. 

i gg^ 233 235— Distinct Offences— 

Separate c lai ge — bev erai oheaces compi ised m 
oncchaige. .bee Dig. col 4d:> Radha 

Nath EaRMaKar 2 ;. Emfekor. 

50 cal 94 : 711. G. 120 : 24 Cr, I. J. 72. 

Ss. 233 and 434— Misjoinder of charges— 

Several acts of declaiatiou^ — False entri^, ^ee 
li922j Dig, Col. 46^ Chakkakodi shama Sastki 
in 16, 44 M. L. J. 67 : 72 1. G, 622 : 

24 Gu L i 462. 

Ss. 283 and 231 — Murder— Causing evi* 

deuce of ojf elite to Uisapfea* — Charge. 

Ai the same tiuttiie accused can te Charged 
wiih muider, and in tue alternative w ih the 
oifeiice ol causing evidence lo disappear wnh the 
inieiuioo of tcreeuuig me ohenuer. {Macleou, C.J, 
and Crumps J,) EMPERORti. Hanmappa KuDixAPPA 
25 bom E. E, 231 : 1923 bom. 262. 

— — Perjury — Joint trial of several 

accu s ed— Legal i iy, 

Tne jon t inai of several accused persons for 
perjury is ilKgai. The accused am in such a 
Case prejuduea as each is oeprived ol the ahvan- 
tage ot calling the others lo give evide. ce, 
{Aodut RuOOJ, J.) DvC.lHMAN SINGH V. EMPE^tOR, 

1923 Lah. 89 i2}. 

S 234— Cumulative charges under Ss. 411 
and dl4, I. P. C. Proceeding cnanged at tue end 
ot irial and s.riki g out lesi— Pioceduie — 
Legad y. See (1^22) DIG. Col. 4o6 Chetto 
Kalwar V. Emperor. 711. G. 214 : 

24 Gr. L. 4 . 86. 

- " ‘ 8s 234, 239— /<?/«/ trial— Of fences on 

different dates, 

A joint trial of the accused for offences under 
Ss. 147 and 125. 1. P. 0 Cnnmitted on one day 
and under Ss, 147, 323 and 342, I. P. C committ- 
ed on the ne.xt day is ihegal [Daniels, j .) 
PuTToo Lal V. Emperor, 

L R. 4 A. 203 (Cr ) : 21 A, L, J 820 : 

' 9 O. A. L. E, 1047* 

— — — S. 234 and %%^—hint trial— Penal Code^ 
S* 379 and 411, 
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Joint tri?l for the offences under sections. 379 
and 411 Indian Fci.al Code was illegal with 
rctereiice to the provisions of sections 233 and 
239 ot the Cr. P. C, {Abdul Raoof, J.) boH^K 
Singh v Emperor, 1923 Lah. 894 (1). 


-.S. 234 — Misappropriation — Twenty six 

items- Joint Inal--- Legality. 

Whete 26-ditferent sums were misappropria- 
ted duri‘<g a period of 6 mouths and the accused 
was ined ai one trial regarding alttne items, the 
trial is illegal. 23 Mad 61 (P. C.) foild. {Sluait, 
J.) Ganga PRASAD V. Emperor. 

** 1923 All. 483 (2.. 


-Ss. 234 and HZd— Misjoinder of charges 

^Passing counter jctt coins— Joint trial 

Where two persons were jointly tried and con- 
victed of passing counterfeit coins on three 
different occasions to tnree different persons on 
the same day the trial was not bad for misjoinder 
of charges [Wallace, J.) Kovaganti In re 
44 M. I. J. 130 ; 69 I. C, 447 : 23 Or. L. J. 719 : 

1923 Mad. 181. 


-S. 334 — Scope of — Different com 

plainants. , 

S. 234 of Cr. P. C. is not limited to cases 
where the offence has been committed agamst 
the same person but it applies also to cases 
where the complainants are ditferent persons. 43 
C. 13 followed, (Duckwofthj.) Nga Po Kyin v. 
Emperor, 11 L B R. 45 i 69 1. C. 628 

J, - —33 335, ZZZ’-^Abduciion and conceal* 
tntnton different dates* -Same it ansaciton— Joint 
trial. 

li a series of acts are so connected together by 
proximity of time, community ot criminal inten- 
tion and continuity of action and purpose or 
relation of cause and effect as to constitute one 
transaction, a joint trial is valid, and is required 
in the interests of public time and convenience. 

Where a girl is aoducted on a cenain night 
and thereaitcr various people conceal her, the 
first ohence being a continuing offence, all can be 
tried together, (C. C. Ghose, and Camtng, JJ.) 
KusHAi Mallik V. Emperor, 50 Ca^. 1004. 

> 3 . 235— C/wrg 2 S under Ss 218 and 477 (a) 

I — framing incorrect records— Fahfication 
of accounts. 

A police officer who took charge of the proper- 
ties of the deceased lady misappa pnated some of 
her ornaments and altcied toe entries he nad made 
in the police diai y regard ng the said propel ty and 
substituted some fresh pages to show that the said 
ornaments wece never taken to the police station. 
He was tried for offencss under Ss. 218, 409, and 
477 (a) I. P. C. and convicted under Ss. 2t8 and 
477 (a) On appeal it was argued that ihe trial 
was bad for mis joinder of charges, Held that 
all the charges were iramed in relation to acts 
which were so connected together as to iorm one 
transaction and they could be legally joined and 
fried al ooe trial. {Newbould and Suhtawardy 
JJa piEAS Chandra Banerjea v . Emperor. 

27 C. W. R. 626 : 1923 Cal, 647. 

and Conspiracy— Offences 
pomtntiied in ike course of the same transaction 


— Joint trial — Joinder of charges — Legality — 
Transaction — What ts. 

Tne determining factor as to the legality of a 
joint trial is not it;, result. 

The word transaction in Section 235, Criminal 
Procedure Code, has a very wide connotation and 
covers a series ot acts connected together. 

Where a proposal for a boycott is made by 
the Picsideiu of an Association and bhoxUy after- 
wards the secretary and a member take joint 
action to boycott the person against whom the re- 
solution IS directed, ihe inieience is that tney 
are acting in lurtherance of a common purpose 
or. in otner words, that they are taking part in 
a conspiracy. ’ Acts done in pursuance of such a 
conspiracy must be deemed to be pait ol the 
same transaction. {Pratty J.) Empekor v, 
Maung AUNG Gyaw. 1 Rang 604. 

2 Bur. L. J. 224. 


Ss. 235, and ZZZ—Dacotty — Several 

offences by same gang — Joint trial. 

Where a gang of dacoits assembled on a high- 
way for robbing paaseis by and in the course of 
the dacoity several odences were commuted by 
them. Held that all these olfences were committed 
in the course ot the same transaction and it was 
not material whether all the members ot the 
gang took an active part in each dacoity. {Stuart 
and Ryves, JJ.) KaM Prasad v. Emperor 

L. R. 4 A 4 (Cr.): 7l I. C 605: 24 Cr. I,J. 153; 

1923 A. 187 (1). 

1 ..,--.-,8. Joinder of charges— Escaping 

from lawful custody, noting, hurt and abetment 
—Joint trial. 

Where a number of accused were charged 
with escaping from lawful custody, rioting^ hurt 
and assisting in the said acts theie is nothing 
Avrong^in having one trial, as everything happened 
in the coarse ot ttie <ame transaction. {Krishnan, 
J.) Arumuga Goundan In re. 18 L. W. 818. 

^S. 235 — Joint trial — Different offences 

and acts — Legality, 

Where two acts were committed on different 
dates and there was no connection between the 
two bO as to make them the same transaction, a 
joint trial is illegal, {Sulatman, J ) Shafi v. 
Emperor. 21 A. L, J. 859. 

Ss. 235 and tiZZ— Joint trial— Numerous 

accused — Same transaction* 

Where a large number of persons amounting to 
more than 300 persons were charged with and 
tried for the ofleuce ol wiliul murder committed 
by the members of an unlawful assembly at a 
time when each of the persons was alleged to be 
a member of that assembly, the joint trial of the 
accused must be held to be legal under S. 239 of 
the Criminal Procedure Code. iUearSf C.J and 
pi^gott. J.) Abdullah v. Emperor. 

h it, 4 A. 146 (Of.) 
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—-S. 235 — Offences under S&. 600 and 601, 

LP,C.— Joint trtal of two persons^ 

On a complaint, two accused were put on 
their trial on charges under Ss. 500 and 501 I. 
P. C. and convicted under S. ?iOi, Htldt the joint 
trial was illegal. (G/iase and Cuming^ JJ.) 
Ashutosh Das Gupta v. Purna Chandra 
Ghosh. 60 Cai. 169 : 71 1. C. : 

24 Cr. L J. 208 : 1923 Cal. 11. 

Ss. 235 and 236 — Joint trial— -Different 

offences in respect oi different persons — Penal 
Code, Ss. 109 and 477. See (1922) Dig. Col. 476 
Girja Dayal V. Emperor. 

69 I. C. 271 : 23 Cr. E. J. 687. 

■ -Ss. 235 and itZQ— Receiving stolen pro- 

perty—Difjerent ownets — Properties not received 
at different times — Offence — Conviction, 

Even though a person is in possession of stolen 
property identified to belong to ditlerent indivi- 
duals he cannot be convicted of several offences 
of thelt in respect ot property identified by each 
Owner unless it is proved that they were received 
by hun at different times. 15 A. 317 loll. {Ryves 
and Daniels, JJ,) Sheo Charan v Emperor. 

45 A. 485 . 21 A. L. J. 389 : I. R. 4 A. 104 (Cr.) 
73 1, C. 520 : 24 Cr. L. J. 632 .* 1923 A. 547. 

S. UZB-^Alternative charges. 

Alternative charges may be properly run 
against an accused person of the same set of 
facts, but alternative charges which include 
otfeoces which do not an 5 »e out of the same set 
of lacts as those with which they are linked, even 
though tried in the same proceedings, ought to 
be made clear to the accused before the trial and 
Clearly dealt with ta the Judge’s final decision, 
{Walsh, J,) Jodha Singh v. Emperor. 

L. R. 4 A. 83 Cr. : 1923 All. 285. 

———Si* 236 to 238 — Conviction for murder — 
Appellate Court tf can convict for offence against 
property. 

In an appeal against a convictioh for murder, 
the court Has power to convert ihe sentence into 
one of an offence against property under the 
Penal Cjde {Shadi Lai, C, J. and Campbell, J,) 
Wallu V. The grown. 4 Tab. 873. 

S. Joinder of charges— Offence 

under S. 379 L P. C. and S, 54 A, oj the Calcutta 
Municipal Actn 

A charge under S, 54'A of the Calcutta Police 
Act m gut have been joined with a charge oi 
thou under the pioviaiuns of S 236, Criminal 
Procedure Code. Held, that as the accused 
could have been tried under the provisions oi 
S. 236, on chaiges of offence punisnabie under 
S 3d0. Indian Penal Code, and S. 54 A ol the 
Calcutta Police Act thereiore, under is, 237 Cr, P. 
Code she cuuld be coiivicted ol the offences 
punishable under the latter section though she 
was not charged with it. [Newbould and 
Suhrawardy, JJ.j Tutsi Tolini v. Emperor. 

50 Cal. 564 : 
72 1. C. 872 ; 24 Cr. L. J. 372: 

;t223 Cal. 596. 


GRIM. PRO. CODE (1898), S. 239. 

S. 2Z7-’Charge for one offence-^Convic- 

tionfor anuther — Legality — Test of. 

The reiitimer, was convicted ot an offence 
punishable under section 54 A ol Act VI of 1866 
Calcutta Police Act. 

At the trial the only charge framed agamst her 
was that she comiidited theft in respect oi gold 
and Sliver ornaments, cloihs and cash Rs. 
in G. C. notes, sovereigns and coins valued in all 
about Ks. 18,000 fiom the room of one Khelwan 
Ahir and thereby comm’tted an offence punish- 
able under S. 380, Indian Penal Code, Held. 
that the conviction was valid under the provisions 
ot S. 237, Cr. P. Code. 

The legality of a conviction for an offence not 
charged depends on whether reliance is placed on 
S 237, or whether the different offenoes of which 
the accused has been convicted is one tor which 
she migiht have been charged under the provisions 
uf S. *^36. Cr, P. Code. {Hewbould and Suhra^ 
wardy, JJd Tulsi Tolini v. Emperor. 

60 Gal. 664 : 72 I. C. 872 : 24 Ur, L. J 372 ; 

1923 Cal. 596. 

S. 238 (2) — Witnesses — Order of. 

Witnesses lor ihe orosecuiion, ougut, as fat as 
possible, to be called in the order ol events which 
they are called to piove and in chronological 
order. The Judge without Dictating to the pruse* 
cution should suggest alterations on proper occa- 
sions. {Sanderson, C,J. and Ghose, J.) Emperor 
V, AHIRANNESSA BIBI. 

1923 Cal. 579. 

g. g 30 — Joint trial — Discretion, 

Where a number of persons are tried for 
offences committed in the same transaction it is a 
question lor the Court in the exercise of its 
judicial discretion to say whether the accused 
should be tried together or separately [Maclean, 
C, J, Pnnsep, Hill, Hrraington and Brett, /i.) 
Emperor v, Charu Chunder Mukbrjee. 

38 G. I J. S09 (F. B.) 

S. 239 — Misjoinder of charges — Numer- 
ous accused— Murd»'r— Unlawful assembly. 

In determining whether S. 239 of the Criminal 
Procedure Code does or does not authorize a Ses- 
sions Judge not only to try a large number of the 
accused at one and the same trial but to 
try them on each and all of the charges set forth 
against them, under the orders of the committing 
Magistrate the Sessions Judge has to look to the 
case for the prosecution as set fortn in the 
charges themselves. If according to that) case 
the otfeiices were such as could be regarded 
parts ol the same transaction he would be justifi- 
ed in entering upon the trial ot all the accused on 
the charges named. It would not be necessary 
for him to consider what the position would be if 
he finally comes to the conclusion that no offence 
had been committed or that the offence commit- 
ted was one which was excluded from his cogni' 
zance bv S. 196A of the Cr. P. Code [Mtars, C, 
J. and Piggoi, J,) Abdullah v. Emperor. 

D. R. 4 A 146 (Cr,). 

— S, 239 — Mis joinder- 1 nco lists tent aliega- 

Hons against the accused— Joint trial bad. 

Where the allegations agamst the two accused 
arc mutually exclusive, that is to say^ wheie 
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CEIM. PEO. CODE (X89S), S. 239. 

case is that either the one or the other of the 
accused coTimuied tae offence, they cannot be 
tiled together. [Tharrawaddy^ S, M.) Kyaw 
Dwe V JbMPEROR. 74 I. G. 78 

24 Cr. L, J. 750 : 1923 Eang. 67 

— S. 239 — Same transaction — Joint trial 

for offences — Dacoity^Recetpt of stolen ptoperty 

Where m the course of the same transaction 
the offence of dacoity and tv/o otner offetices 
of receiving property known to have 
been stolen in the commission of a dacjity 
are alleged to have been comm tted HekU that a 
joint trial was permissible under S. 2.i9 Cr, P. 
Code. 6 Bom L K 517 Ret. {StuarU i.) Durgv 
Prasad v Emperor. 45 A 223 :71 1 C. 501 : 

24 Cr. L. J. 149 . 1923 A. 126. 

S. 239— transaction — Keeping a 

gaming house— Using it— Joint trial. 

Tne trial of the owner or deeper of a common 
gaming house under S 3 of Act III of i»07 toge- 
ther with the trial of persons found gaming or 
present for tae purpobe of gaming in buch house 
under S. 4 m one tiial la not illegal. It is aUvav s 
necessary to justify a joint trial and to point out 
the provisions under wiiich it can be held The 
separate trial is the rule, the j.int trial is the 
exception, and th»s trial can only be justified if 
he provisions oi S, 239 Cr. P. Code have applica 
tion. {Stuart, J .) Gvneshi Lal v. Emperor. 

71 I. C. 507 : 24 Or. L. 3. 155 : 1923 A »8 (1). 

— — S. 239 — Same ira ns act ion— Question of 
fact. 

The question whether certain offences 
specified in different charges were or were not 
so couKiected together, ihai it might fairly be sa’d 
that they had been committed m the same transac- 
tion, is subslantially one of fact, and admissions 
on a question of fact made by accused persons 
can undoubtedly be received and acted upon by a 
trial court. [P^ggot, and Walsh, JJd 
Emperor v. Gayan Singh. 1923 All. 277. 

S 239— Same transaction— Test of— 

General defamatory statements— Single trial See 
(1922) Dig. Col. 470 Banga Chandra De v. An 
itODE CH-ARAN ChOWDHURV 

69 I. C. 269 : 23 Cr. L. J. 685. 

S. 247 — Absence of complainant — Acquit' 

tal of accused— Effect — Bar of fresh trial. 

An order of acquittal under S. 247 Cr P. <\ on 
account of the absence oi the complainant is a 
final order which operates as a bar under S. 403 
Cr. P. C. The presence or absence of the accused 
has no bearing on the question. {Foster, J.) 
KiraK SarkaR V. Emperor. 4 Pat. L. T. 15 : 

74 I. C. 719 ; 24 Cr. L 3. 815 

— Ss. 2^11 and 403 — Acquittal— Different 
eharge on same facts— Trial bad. 

The accused was originally summoned on a 
idiarge under S. 426 1 P C. but was acquitted 
timlarS. 247, Crl. Procedure Code on account oi 
the absence ot the complainant The compla'n- 
applied to ttie District Magistrate who 
i^rected that ihe complaint should be revived and 
tot the prosecution should proceed under S. 379* 
I* f * Q, instead of under S. 426 1. P* C, The 


CEIM. PEO. CODE (1898), S. 247. 

accused was tried and convicted of an offence 
under S. 379 I, P. C. Held that the acquittal by 
the Magistrate on the charge under S. 426, I.F.C. 
was a bac to the petitioner being put on his trial 
again on the same facts which were relied on to 
support the caarge under S. 37.4, I.P.C. and that 
tne conviction and trial under this lader Section 
were without jurisdiction, {Ncwbould and 
Suhrawardy, JJ.) Fazar Pramanik p. Emperor. 

37 0. L. J. 253 : 1923 Cal. 407. 

- S. 247 — Acquittal under— Revision — 

Improper cluuhtng at juisdiction. 

Ihe High Court will not ordinarily interfere 
m revision against an oider of acquittal, but th'S 
rule does not apply to an acquittal under S 2 17, 
Cr, P C. especially where the acquittal is the 
iCbult of an improper clutching at Jurisdiction. 
{A:>hworth, A J. C.) Ram Nidh v. Kam Saran. 

26 U C 233. 

“S. 247 — Applicability of— Offence under 

S. 352, I P. C.— Conclusion of hearing — Non- 

appearance of complainant 

accustd. 

A Vlagisirate took cognizance on complaint of 
an offence under S. 352, I. P* C., examined the 
wiinesses and closed ihe case and adjourned it 
lor judgment Tnere was no express direction to 
the comtlainant that he should attend to hear 
delivery oi judgment. Oa the day fixed lor deli- 
very of judgment the Magistrate acquitted the 
accused on the ground that toe complainant had 
absented himself. Held that the acquittal was 
improper and that the case did not lall within 
S. 247 of the Criminal Procedure Code. {Batten^ 
J.C.) Emperor t; Jangu singh. 

6 N I. J. 68 : 19 N L E. 48 : 71 1. C. 669: 
24 Cr. L J. 205 : 1923 Nag. 158 (Ij. 

— — “Sb. 247 and 403 — Autrefois acquit— 
Acquittal under S. 2^7— Effect of. 

An acquittal under S. 247* Cr. P. Code acts as 
a bar to further proceedings equally with an 
acquittal alter trial on the merits by virtue of S* 
403, Cr. P. Code. 4 C. W. N. 346; 31 M. 253 Ret* 
{Ryves,].) Emperor v. Dulla 45 A. 58* 

74 X. C* 1054 (1) : 24 Cr. L. J. 862* 

8. 247 — Complainant absent — Accused 

not acquitted automatically. 

S. 247 gives the Magistrate a discretion and the 
absence ol a Complainant in a summons case 
cannot result in the acquittal ot the accused 
without the Magistrate parsing any order m 
exercise of that discretion, {Newbould and 
SuhrawaidyyJJ.) Shermullp, The Corporation 
OF Calcutta* 

1923 Cal. 728* 

S. 2A1— Order of acquittal— Enquiry 

under WorkmaiTs Breach of Contract Act— 
Proceedings if crimtnaL 

The Magistrate’s proceedings under the Work* 
man’s Breach of Contract Act up to the stage of 
the passing of an order by the Magistrate for 
repayment or performance are not criminal at all. 
43 M 443 ; 33 B 22 Kef. It the proceedings are not 
criminal proceedings, the procedure cannot be 
regulated by Chapter XX of the Cr. P. Code and an 
order for aajmttal Cannot be held to be one twdef 
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Ch* XX of the Cr P. Code but merely a dismissal 
of the comphint. Viewed in this light, thete 
is nothing to prevent the Magistrate from rereiv- 
ing that order if he sees cause to do so {AyUng 
and O^g^fs, JJ.) v Gurunatham. 

45 M. L. J- 36 • 46 Mfld 733 : 18 I W- 111 : 

32 H I T. 347 fH C.i 72 I C. 881 : 

24 Cr. L J. 465 ? 1923 Mad. 719. 

S. 2^^— Order of acquittal-- Who can set 

aside — Revival of. 

Where an order is pa^^ed bv a magistrate 
acquitting the accused, that order can onlv be <=et 
a«ide bv the High Court. The Magistrate or h’s 
successor has no power to revise proceedings bv 
setting aside the order, (C. C, Gho^e and Cu*ning^ 
JJ.) Nityananda Koer ?». Rakhahari Mtsra 

38 C. I. 1 196 ; 73 T. C. 940 : 
24 Cr. 1. J» 716 : 195:4 Cal. 96. 

247 — Summons ca<;e — Trial — Warrant 

case frocediit^ — Ah^^^nce of — C omflainani at ad 
journed hearing — Acquittal — Legality. 

The acciis'^d was chai-ged under 430, I P.C. 
a warrant case. The Magistrate tried the accu- 
sed under the procedure prescribed for the taal 
of warrant cas^s but eventuallv framed a charge 
ui der ^ 426. I. P C a summons case offence 
The Magistrate however proceeded with the trial 
under the warrant case procedure recalling 
the prosecution witnesses for examination and fo^ 
furiher cross-examinafion and ^ben eventually ac- 
qu Ited the accused under S. 247 Cr P. C. on t’^'e 
ground ^hat t^e complainant d’d not appear on 
the adioui'ned date of hearing, B^'id^ that the 
acquittal was legal and nroper S. 247 Cr. P. Code 
lavs down a general principle th^t a person char 
ged wi h a summons case offence is ent’tled to 
an acquittal if the compbinant is absent and there 
ia no reason whv this right should he dented t* 
him simplv because the Magist^'afe has adopted 
a particular procedure in the tr»al of the case 
{WaUace, /.) Venk^tarama Tver v, Sundaram 
PILLAI. 44 M. D. J. 119 : 17 I. W 229 : 

72 I. C. 885 : 24<Jr. I J. 469 : 1923 Mad. 439 

Ss, 248. 333 and Charge -‘Acquittal 

without framing charge — When justified. 

It IS clear that there are onlv three cont'n 
gencies under which a person can be acquitted 
wit ■‘Out a charge having been framed against 
him (1) in summons cases by the operat’on of 
S. 248, Cr. P. Code (2) under S 345 Cr, P. Code, 
when there has been a valid cnmpopition and f3 
under S 333 Cr. P. Code when the Advocate- 
General withdraws from a ca«e and where the 
Court consider-s it proper, even though a charge 
has not been framed, to acquit the accused. iPipon^ 
J. C.) Harnam Das v* Sain Dass. 71 1 C. 248 {2 : 

24Cr L. 

S, 250— Award of c^pensathn hy 

Magistrate— Case tnaUe hy Sessions^ 

Where a case is ordinarily triable be a Court 
of Sessions but is actually t' i^d by Magistrate, 
it is not competent to h’ln to award compensa- 
tion under S 250 oftheCr. P Code. [Pratt, J.) 
Ma E. Dok V. MAVNCr Po Than. 

1923 Bang. 15 (1). 


CEIM. PBO. CODE (1898), S. 250. 

— S. 250— Compensation-^-^ Acquittal in 

appeal — Power of C cm t. 

Where a court of crimmal appeal acquits the 
accused, it has no power to direct the com- 
plainants to give compens-ition nndei S. 250, Ct. 
P C* {Sulaintan, J ) Chedt v* Ram Lal. 

21 A I. J. 834 : D. E 4 A. 233 iCr.): 

9 0. A A. t. E. 1056. 

S 250 — Order for compensation — In* 

formation given to village magistrate— Liabh 
Uty of informant for false information* 

A man ivho complains to a village munsif 
of a bailable offence knowing that the latter must 
in the ordi’^'arv emrse of his duty report the 
sub‘^tance of the com'^'laint to the Police gives in- 
form tion to the police fust as effectively as if he 
went in pe^^son to the Police station. Consequent- 
ly the informant is liable to pav compensation 
under 750 of the Cr P. Code 39 M 1005 ; 5 
L W. 290 ; 4 L W 73 , 25 M. 667 ; 32 M, L. J. 
138 Ref. [Venkafastthba Rao, J.) KaUYAPERC- 
M*L NAiTiiT V. Sahib 45 M. t. J 2*»5 : 

18 L. W. 32 : (1923) M. W. N. 421 73 T. C. 941 : 

24 Cr. L. J. 717. 

S. 250 — Order for compensation — Non^ 

examination of complainants witnesses — Pro- 
priety of order*. 

Though compensarion can be awarded in 
excepti'^'nal cases before all the evidence for the 
complainant has been recorded, when as in the 
Present case there are witnesses present whom 
the complainant wished to produce the magistrate 
«h^uld have examined them before passing his 
order awarding compensation, iff artisan. I.) 
Dewa Singh v Emperor. 71 1 C. 795 (11 : 

24 Cr. I. J. 251 {D : (1923) lah. 194 (2). 

S. 250 — Order for compensation — 

^eewrty proceedings 

S. 250 of the Crl. Procedure Code, by its terms 
applies onlv to a case where a person is accused 
before a mag'strate of an offe* ce and not to 
proceedings the object of wh ch is to require 
him to give security to keep the peace. [Daniels, 
J.) Ram Badan Singh v. Jakki. 

45 A. 363 : 21 A. I J. 207 : 1 E 4 A 91 (Cr.): 

71 1 C. 692 : 24 Cr. I. J. 228 : 1923 A. 332 il). 

S. 250— Order for compensation— 'VesM- 

tious arcusat*on, 

S. 250 Cr P Code does not require that the 
Magistrate should call unon the complainant 
to show cause before directing him to pav compen- 
sarion for having preferred a vexatious accusaion. 
9 A. L. J. 170 Diss. (Walsh, J.) Fancram v. 
Emperor. 45 A. 474 : 24 Cr. L. J, 719 : 

n A. L. J. 369 : 

L. E. 4 A. 197 (Cr ) : 73 I, C. 948 ; 1923 A 643. 

S, 250 — Order fay compensation with- 
out opporf unity to show reasons. 

A Magistrate ordered the complainant to pay 
cnmpens^ti'm to the persons who had been dis- 
charged without giving the complainant an oppor- 
tunity to sh^w cause whv such an order mav n< t be 
made against him. Held the provno (a) attached 
to S. 250 of the Criminal Procedure Code lays 
^wn that before making any direction as to the 
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payment of compensation, the Magistrate shall 
consider any objectioi s which the complamai t 
on information n ay urge against the ma*-ing of 
the direction. {Abdul Raoof> J-) Mughla v, 
Mahomed. 1903 I»ah, 458 (1) 

“S 350 — Person includes a corporation. 

The expression “peison” includes not only a 
natural person but also a jur-stic person. 3 (39) 
of the General Clauses Act makes it perfectly 
clear that the word ‘‘person” includes “any 
company or association or body of individuals 
whether incorporated or not»^ {Shadi Lat, C. Jd 
The Municipal Committee of Lahore v Rattan 
Chand. 73 I C 623 : 

34 Cr. I. J. 463 : 1923 Lah 31 (1). 

— S. 253 — Discharge complainant absent 

but pleader present. 

Where after framing a charge and the recording 
of some evidence, the complainant was absent on 
the date of beaiii-g and though be was represented 
by his pleader an application for adjournment 
made on his behalf was refused and the accused 
was thereupon discharged by the Magistrate 
under section 253 Cr. P C.on the same date Held 
that the order passed cannot be regarded as an 
order of acquittal (Ghose and' Cuming, JJ) 
ilRisHiKESH Sen v. Paresh Nath Mukerjee, 

1923 Cal. 403 (2) 

Sa. 353 and 437 — Discharge — Setting 

aside — Notice tf necessary-^ Prej udice. 

As a general rule before an order of discharge 
is set aside, notice should go to the accused In a 
case w tiere the order was set aside solely on a 
question oi law and the accused was fully heard on 
what he had to say in his rev.sion petition in the 
High Court, held mere want of notice was not a 
ground to set aside the order (fCrishnan^ J,) 
PARAVADA China Venku Naidu, In re 

17 h, W. 247 : 72 1. C. 535 . 24 Cr. I J. 413 : 

1923 Mad. 327. 

S. Commitment to Sessions — Ground 

for — Petty case — Commitment to Sessions, 

A petty case of robbery ought not to be commit- 
ted to the Sessions simply because tl.e Magistrate 
was a wi ness to the identification proceedings 
The proper course is for the District Magistrate 
to send the case to another magistrate lor trial 
[Ryves^ J.) Emperor v Ram ]atan 

31 A. Xs. J. 420 : 1 E 4 A. 215 (Cr.). 

S. 2bQ— Omission to ask accused if he 

desired to recall prosecution witnesses for cross~ 
examination 'after framing of chatge. 

The omission to follow section 256 usually 
involves remand and re trial of the case from the 
point of drawing up of the charge. 

The providons of S. 256, Crim nal Procedure 
C^de, are imperative, and the accused have a 
right to be given an opportunity of further cross- 
examining tne prosecution witnesses, if they so 
desire, after the Iraming of a charge. {Abdul 
Qadir, /.) Mahan Singh v. Emperor 

70 I. C. 371 : 34 Cr. %, J. $71, 


1 CBIM. PEO. CODE (1898). S. 357- 

Ss. 856, 842 and 637 — Warrant case — 

Recalling prosecution witnesses for crosn-ex- 
amination— Omissmn to examine accused — Effect 
of. See (1922) Dig. Col 472. Maruda Muthv 
Vannian In re, 71 X* C. 252 : 24 Cr. L. J. 124. 

S. 257 —Failure to summon defence 

wi f fi esses — Ef feet 

Where in a case of murder, some defence 
witnesses were not summoned for the mere reason 
they weie living at ag^'eat distance, there is such 
a grave irregularity that failure of justice must 
be deemed to have resulted, {Ayling and Odgers, 
JJ,) Ayavali Pokker, In re. 

45 M. L J 805 : (1923) M, W N. 758 : 

18 L. W. 899 : 74 I C. 952 : 24 Cf, I. J 840. 

— — — S. 2b7^Refusal to summon defence 
witne$se<i— Warrant case — Effect 

As a general rule Courts should alwavs issue 
process on the defence w’tness, except when the 
court con^^iders the application for proce^is vexa- 
tious, which ground must be recorded in writing 
by the magistrate. Inahilitv or even refu«a1 to 
to pay costs is not an adeouate ground for refusal 
in a warrant case. {Maephersan, J ) DpBI 
Singh v. Emperor. 74 1. C. 863 : 

24 Cr. L. J 831. 

S, 257 {2)Scope of, 

Sect’on 257 (2) of the Cr.P. Code fully empowers 
a Magistrate trving a case to order that reasonable 
exj-ienses of a witness shall be deposited bv the 
applicant in Court before he is summoned. If 
the rule laid down in, 7 P R 1898 was to be 
literally followed, section 257 (2) of the Cr. P C. 
would become an entirely dead letter. One can 
hardly conceive of a case where an accused person 
would willingly deposit the expenses of his 
witnesses if he knew that he had only to express 
his unwillingness to entitle him to get his witness 
«es summoned at the expense ot the Government. 
But the Magistrate should summon only so many 
witnesses for one hearing as he thinks he will be 
able to examine on th-t hearing, to save expenses 
of parties, The language of section 257, Cr P C is 
imperative and the Mag strafe has no discretion to 
refuse to issue process to compel the attendance of 
any witness merely because he thinks that no 
useful purpose will be served by «:ummonmg him 
as a witness to attend the Court The only grounds 
unon which an application can be refused are 
those enumerated in clause (1) of section 
257 of the Criminal P. C., and the Magis- 
trate is not entiiled to refuse the application 
of any o^her grounds It is not for the District 
Magistrate to say which witnesses shall and 
which shall not be of any use to the accused, 
where the petit oner wanted to prove his pre- 
‘^ence in various courts on the dates 
when he was alleged to have made certain obtec- 
tionable speeches and that the fact of his presence 
m these courts was recorded In the records. Held 
that the records should have been allowed to be 
produced without the pebt’oners having been 
made to undergo the necessary expense of obtain- 
ing certified copies. {Moti Sagar^ J,) Ganpat 
Rai V, The Crown. 73 I. C. 792 : 

24 Cr. I.. I 686 : 1923 lah. 400. 
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S. 260— Criminal trial— Summary in- 
quiry in the middle ot a trial — Inegulautv 
Otfences under S^. 186 and 206 I. P, C. See {1922) 
Dig Col, 473 Gosto Behary Basu v, BAibTAM 
Das Devra. 37 C. L. J. 103 : 71 1. C. 509 : 

24 Cr, L. J. 157 : 1923 Cal. 105. 

Ss 260 and Zbb— Separate Offences of 

theft— Stolen ptoperty not exceeding 10 i?* 

Procedure, 

Where the accused was charged with twn 
separate offences oi theft, the subject-matter of 
theft in each case being a goat of Rs. 10 or les^ 
in value, the procedure at the tr’al of the accused 
was regulated by S. 355 Cr. P. Code. [Lindsay^ J ) 
Emperor v. Bulaki. 21 A L. J. 276 * 

L. E. 4 A. 87 (Cr.) : 1923 A. 432 

S. 2G0Santfftary trials — Judgment 

In summary trials it is very important that 
there should be clear findings on questions of 
fact because it is only through such findings that 
the Court of Revision can ioim its own mdgraent 
with regard to the legality or otherwise of the 
proceedings of the trial Court. {Wazir Hasan, 
A,J,C^) Jagmohan Das V. Emperor, 

9 0. & A. L. E. 1001. 

Ss. 262 and 263 — Warrant case^-Tiial 

as summons case-- Effect of— Plea of accused, 

S. 263 applies to cases in which no appeal lies 
and exempts the Magistrate from tranung a 
formal charge in such cases. But there^^s no 
such exemption in a case tried summarily in 
which, as in tne present case, the sentence passed 
is aprealable. Further under S. 262, Cr. P. Code, 
it is necessary that in a summary trial the pro- 
cedure prescribed for warrant cases st*an be 
followed in warrant cases with ceitain exceptions. 
One of the distinguishing points between a sum- 
mons and warrant case is that in a wan ant case 
sufficient evidence to support the charge must be 
recorded before a charge can be framed and the 
accused called on to plead. Where th>s was not 
done in the present case, Heldt that the convic- 
tion was illegal. [Newbould and Gkose, JJ.j 
Natabar Kh^n Emperor. 27 C W N 923 : 

1924 Cal. 63 

* S. 262 (2) — Summary trial — Maximum 

Sentence, 

Under S. 262 Cr. P. Code no sentence ol 
imprisonment fur a term exceeding three months 
can be passed in the case of any conviction under 
Chapter 22 oi the Code, Sub section 2 of S 262 
of the Code provides tnat no sentence 
oi imprisonment for a term exceedinj^ 
three months shall be passed in the case oi 
any conviction at a summary trial. [May Aung, 
J,) Kga San Ba v. Emperor. 2 Bur. L. J 1^0. 

— — S- 263 — Conviction— Reasons for deci- 
sion. See (1922) Dig. Col. 474. Damodar Das v 
IpMPEROR. 1923 P- 66 

# 

Ss. 263 (h), 370 and 441 — Judgment of 

presidency Magistrates — Contents of — Sentence 
of imprtsonment^Omissionto ^late reasons for 
conviction —hi egularity — Interference by High 
Court. 


CEIM, PEO. CODE (1898), S, 288. 

S. 441 of the Cr P. Code does not abrogate the 
terms of S. 263or S, 170 and a Bench of Presi* 
dency Magisi rates imp .sing a sentence of impri- 
sonmeni fer an offence must record toeii reasons 
for the coin ict'oo. The omission to do so in a 
case where no record ot the evidence was taken 
s a grave irregularity. IS Bom 97, 6 C. 579, foil 
Held, on the tacts that ha\ing rega'd to the rea- 
sons for the con\ iction submitted by the presidency 
Vlagistrate& under S. 441, Cr, P. Cede there was 
no case lor mierlerence by the Huh Court m 
re\ibion. {Walluce, J.) Dervish Hussain In re 

44 M. L. J. 84 : 

46 Mad 233 : 32 M. L. T. (H. C.) 100 : 

17 I. W. 18 : 71 I. C, 212 : 24 Cr. L. J. 84 : 

1923 Mad. 185. 

S. 264— Summary tfial— Judgment, 

contents of. 

The accused were tried summarily and con- 
victed. In the judgment all the Magistrate said 
about evidence wai> that i be witnesses, for the 
prosecution support the statements ot ihe com- 
plainant and that the statements <»f the defence 
witnesses were conflicting and he did not believe 
them, without gi'^nig any indication of what they 
said. Held, that this is not sufficient compliance 
with S. 264. The record should at least have 
shown how the witnesses came to be on the spot 
ai d how much affair they saw. {Daniels, J C ) 
Salim z/. Emperor. 9 0. & A. L. E. 166 : 

72 I. C. 948 . 24 ur, I. J 484. 

Ss 282 and 2SS— Jury -’^Pamer of judge 

to discharge, mis-conducf. 

Where the question of misconduct on the part 
of the jury or ot ler similar sufficient cause ar ses 
the Sessions Judge has inherent power to dis- 
charge the jury and empanel an t er. It is true 
6) at the Code does not provide for such circums- 
tances, but on the other band, the presumption 
that jurors will discharge their duties without 
impropriety may explain the omission. The 
power to discharge a jury on such grounds is 
ine not to be exercised lightly nor until the Judge 
has satisfied himself by such form ot enquiry as 
in tne circumstances he can adept reasonable 
grounds for exercising such a right exist. {Buck- 
land and Cuming, JJ ) Rahim Sheikh v. Empe- 
ror. 50 Cal. 872 : 37 C. L J. 596 : 

73 I. C. 773 (2) : 24 Cr. B. J. 677 t9> ; 

1923 OBl. 724. 

S. 2S6— Evidence before committing 

Magistrate— Sessions Trial— AdmtssibtU ty. 

S 288 of the Cr. P Code clearly intends that 
the evidence taken before the committing Magist- 
rate where the witnesses produced are examined 
at the subsequent trial may te t eated as 
substantive evidence in the case. The c urt 
s n« t restricted to admitting the evidence of a 
witness duly taken be ore t e committing Magist- 
rate merely fur the purpose * f c ntradicting th^t 
witness when giving evidence in the ^'essi )ns 
Court hut can read Pe previous evidence as 
substantive evidence a< the trial. Where, for the 
purposes of justice, the ad- ptu m of such a course 
is found necessary by the judge. 21 A. Ill ; 28 A 
613 ; 24 M 4i4 Ref, No d( ubi it is a rratter for 
a discretion cf the judge w^het! er he thinits tha 
such evidence should be used in the interests o 
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justice There may be many cases in which it 
would be extremely dangerous to rely upon such 
evidence where witnesses have proved themselves 
before the sessions judge altogether unworthy of 
credit. {MtUer C, J, and MulUck, J.) Gansa 
Okaon V Emperor. 2 Pat 517 .* 4 Pat I. T. 462 : 

i Pat L. E. 178 iCr.) : 73 I C. 661 : 

24 Cr. L J 641 : 1923 P. 650. 

S 2SS —Statements made before Com- 

mitiing Magistrate— Retraction of part at the 
Sessions — Convicitonlbased on — Legality^ 

Where in a case of a faction fight involving a 
case and a counter case, be ore the committing i 
magistrate names of assailants were given on j 
both sides, but at the sessions this portion was j 
withdravvn, obviiusly to protect each other, but . 
the main details uf the fight were given, it is { 
Open to the Judge to rely upon the Statement | 
before the Commuting magistrate as evidence I 
under S. 28S, Cr P C. ^ 

Circumstances under which a conviction can be , 
based on such exidence dealt with. (Odgers and ' 
Wallace, JJ.) ^Bachala Peba Somadu v Nethi t 
PUDi Appigadu. 18 I*. W. 705 ^ 

33 M. L. T. 169 : 45 M. L. J. 602 (H. C.) 

— Ss. 288, 291— Witness— Couit witness on 

A previous trial— Duty of prosecution to call. See 
(1922) Dig. Col 476 Emperor v . Reed. 

69 I. C 630 : 23 Cr. L. J. 742. 

-S. 291 — Scope of -Sessions trial— Whether 

accused can be allowed to examine defence wit- 
ness once discharged* 

Section 291 of the Cr. P Code does not fn ex- 
press terms refer to a witness who has been dis 
charged but if the accused insists on the examina- 
tion of a wHness in attendance who had been 
discharged before, the Court may, in the interests 
of justice, allow the accused an opportunity for 
his production. {KanhaiyalaV* /. C.) Nageshwar 
V . Emperor. 9 & A. L. E. 46 : 

73 I C 54 : 24 Cr. L J. 518 : 1923 Oudb 142. 

S Charge to jwy— Evidence in- 
complete— Fresh charge after verdict— Legality, 

It is only after the whole prosecution and 
defence case is concluded that the Court should 
proceed to charge the jury Where under the 
impression that the jury wanted to acquit, the 
judge closed the case and after addressing the 
jury their verdict was taken, but on its turning out 
adverse to the accused, further evidence was 
let in and a fresh verdict obtained the procedure 
is absolutely irregular and a fresh trial must be 
had. [Fforde, J.) Lyme v * The Crown. 

4Lah. 382: 1924 lah. 17. 

~S. Charge to the Jury — Mtsdirec- 

— Private defence — Offence under b, 326 — 
Stdiement of accused — Admissibility of, 

' Where the only issue in the case of a trial for 
causing grievous hurt is whether the right of 
private defence exists or not, it is a misdirection 
lot the Judge to refer to S, iOO Exception 2 L P. 
iX to ask the Jury to consider whether such 
right was extended. Where a Judge in explain- : 
ing S, lOb ot the Penal Code to the Jury omits j 
mention of the apprehension of grievous hurt 
there is misdirection even though the whole* 


Section is read out to the Jury. On a charge 
under S 326 I. P. C. the omission to refer to the 
provisions of S. 101 1. P. C. is a misdirection. 
Similarly where the statement of the accused 
before the Magistrate is put in at the trial, his 
deposition in a cross case should also be 
I put in if he considers it as part of his 
defence. II is the duty of the Judge lo warn the 
jury that the statement of an accused, not amoun- 
ting to a confession cannot be considered against 
the co-accused [Newbould and Suhrawardy, JJ ) 
Mahomed Yunus v* Emperor. 60 Gal. 318 : 
! 1923 CaL 517- 

S. 22^— Trial by ‘jury — Different trials — 

Reference tu former trial — Sentence, 

Where there are two trials, one original and 
the other supplementary it is proper for the Judge 
to warn the jury in the supplementary trial that 
they should not be influenced by the fact that the 
first batch have been convicted. The second trial 
must be decided on the evidence on its own 
merits. As a general rule there ought to be uni- 
formity in the convictions and punishments but it 
IS impossible to apply this principle in all cases 
I where there are two trials one original and the 
i other supplementary One batch of prisoners 
being tried by one Judge and one Jury and the 
! other batch by a different Judge and diflerent 
! jury {Walmsley and Suhrawardy^ JJ.) Mofe- 
JuDDi I.' Emperor. 72 I. C 65 : 

; 24 Cr. L. J 305. 

! Ss. 298 and 299— Charge to jury— Re- 

j cord of identification See (1922) Dig. Col 
I 475 Abdul Gafuk Khan v. Emperor. 

711 C. 56 • 24 Cr. L. J, 8 

S. 298— Misdirection— Reterence to ma- 
terials not in evidence in the case See (1922) Dig 
C cL. 475 and 507 Dasrath Singh v Emperor. 

(1923) Pat. 158 : 1 Pat. L E. 192 (Cr.). 

I Ss. 302 and 30^— Murder — Death caused 

by one blow— Offence- 

! The accused struck one blow on the head of 
j the deceased with a lathi. As a result there was 
j a fracture of the skull and the victim subsequently 
i died On a question arising as to the offence for 
j which the accused should be convicted held that 
! he was guilty under S 302 and not under S. 304 
j Cr. P. Code. [Mears, C J. and Bans^rti, J ) 

! Emperor v. Umrao. 21 A. L, J. 316 • 

74 I. C. 257 : 24 Cr I. J 758 : 1923 A 355 (2). 

. S. 303 — Verdict incomplete — Questions, 

I In a case of incomplete verdict, the Judge is 
I competent to put questions to ascertain precisely 
what they meant A verdict obtained by means 
of Such questions is legal [Sanderson^ C. /. and 
Panton, J.) Eran Khan v . Emperer. 
f 60 Gal. 658 : 74 I. C, 950 * 

j 24 Cr. L. J. 838 • 1924 Cal. 47 

S. 303 — Verdict of Jury -Duty of Judge 

to ascertain verdict on each charge 

The accused was tried for criminal mis-appro- 
priation, for ctimiual breach of trust under S. 
409 T. P. C., for framing incorrect records under 
S. 218, 1. P. C. and for falsification of accounts 
under S. 477 (a) I. P. C, The Jury who tried the 
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cases returned a -verdict of not guilty under 
Ss. 409 and ^03 I. P C but “guthy under Ss, 
218 and 477 (a). Held that the verdict was 
sufficiently clear and meant ihat the jury acquitted 
the accused on all charges under S, 409 and the 
charge undei S, 403 I. P. C Consequently there 
was DO reason or necessity to ascerkin from the 
jury what their verdict was. [Newbould and 
Sukrawardy, //,) Bilas Chandra Banerjea 
V, Emperor, 27 C W, N. 626 * 1923 Cal 647. 

S. 307 — Aspersions on pirors— Opinion 

of Judge — Propriety of such teflerUons, 

If a judge does not agree with the opinion of 
the jury it is his plain duty to disagree with it ; 
but to make imputation to the jurors m the order 
of reference to the High Court is unfair to eveiy* 
one Concerned. Such aspersions if not based on 
any matenil on record, should not have any 
bearing at all. Duty of court in case of proved 
misconduct on the part of the jury pointed out. 
{Mooketjee and Chatterjee, 7/.) Mamfru Chow 
DHtJRY v. Emperor. 38 C, L. J. 397 

S ZOI—Discreitoa to lefcr. 

Even in cases where the Judge disagrees with 
the verdict of the jury, if he does not think the 
ends of justice require a reference to the High 
Court he need not do so. Failure to refer is not 
a gound to interfere with the sentence. {Sander ^ 
son, C. 7. and P anion ^ /.) Eran Khan v. 
Emperor. 50 Cal. 658 • 74 I. C. 950 • 

24 Cr. L. J. 838 : 1924 Cal. 47, 

S. BQ*J—Duty of High Court. 

Where on a disagreement of judge and jury the 
case is referred to the High Court, the whole case 
must be examined with such assistance as is 
denied from the opinions of the judge and the 
jury The opinion of the judge is expressed in 
the relerencG or at the hearing, while ihe verdict 
contains the opinion of the jury. The High Court 
IS not in any way bound by them, {bchwabe, 
C. J. and Wallace, J.) Nanni Kudumban In^e. 

46 M. L. J. 406 : 

18 I. W. 482 : (X923j M. W N. 695. 

— — S. 307 — Reference — Duty of Court. 

In acting under S, 307 Cr. P. Code the High 
Court must act with greai caution, as it has noi 
the advantage which the judge and jury bad i, e, 
to see the witnesses giving evidence. Where 
acting on the evidence of the same witnesses the 
,the judge agrees with the jury in acquitting some 
of the accused, while as regards the others the 
judge disagrees with the jury and wants to 
convict the accused, the verdict of the jury should 
be up*held. [Uooker^ee and Chotzntr, JJ ) 
Emperor v. Akbar Mocla. 38 C. B J. 379 

30 Y — Reference io High Court— Duty 

of the High Court, 

The High Courtis duties under S. 307 Cr, P 
Code do not end by merely finding that the de- 
fence story is one which cannot be accepted. 
The High Court has to find out for itself whether 
'oft the evidence such as Appears on the record it 
was possible for the jury to take the view which 
they bad taken in the case wii h reference to the 
accused persons whose case bad been rei erred to 
the High Court. (Ghose etnd Chotxner, JJ*) 


CRIM. PRO. CODE (18981, S. 307. 

Emperor v Nritya Copal Roy. 38 C. L. J. 1 ; 

75 I. C. 145 . 24 Cr I.. 7. 897. 

S. SQl—Refeieiue to High Com t— Judge 

accepting findings of the Jury on graver charge 
—Reference on minor chat ges. 

It is not always correct to say that a Judge ac- 
cepting the Jury’s findings on gra\er charges 
cannot make a reference with the object of 
having some of the accused convicted on minor 
charges. {Walmsley and Suhraioatdy, JJ ) Em- 
peror V. Hari Das Mitra. 

73 I, C. 770 : 24 Cr L J 674 : 37 C. L 7. 34 : 

1923 Cal. 108 

S. Reference io High Court — Re^ 

opening of vet diet — Extent of* 

The accused was tried on charges under Ss, 
302 and 302 read with S. 34 1 P, C. The jury 
found that it was doubtful whether the accused 
commuted the-offence by his own hand and the 
Judge agreed with the jury on that finding but 
referred the case under S. 307 of the Criminal 
Procedure Code on the ground that he disagreed 
with the verdict as to whether the accused acted 
together in furtherance of a common intention. 
Held that the High Court should not even if it 
had the power to do so, deal with the question 
whether the accused committed the offence per- 
sonally. [Sanderson, C.J and Pant on J ) Emperor 
V. PROFULLA Kumar Majumdar. 50 Cal 41 : 

74 I. C 267 : 24 Cr. 1. 7. 763 1928 Cal. 463. 

Ss. 307 and 687 — Reference— Scope of 

the enqmxy — Objection on the ground of want of 
sanction. See (1922) Dig Col. 47tj. Emperor 
V* Shankar Balakrishna Deshpande. 

47 Bom. 31. 

S. 307 — Reference — When verdict to he 

interfered with. 

In a case of murder, where the jury unani- 
mously acquit the accused, it will not be interfered 
with on a reference under S 307 unless u is quite 
perverse and unreasonable. [Sanderson, C. /. 
and Ghose, J.) Emperor v. AhiRannessa Bibi. 

1923 Cal. 579. 

S, 307 — Trial by jury— Inadmissible 

oonfession— Evidence given— Omission of Judge 
io direct jury. 

In a case tried by jury the Sessions Judge 
allowed a police witness to give in evidence a 
confession made by the accused to him. The 
judge made a note in the record that the confes- 
sion was inadmissible but omitted to mention it 
in his charge to the jury* Held, that the con- 
viction was bad inasmuch as the mind of the jury 
might have been influenced by the inadmissible 
confession having been deposed to and recorded 
in their presence and the omission /'f the judge 
to mention it in the summing up constituted a 
misdirection (Jwala Pra&ad and Ross, JJ) 
SUMESHWAR JHA V* EMPEROR. 1923 P. 103. 

S, 307— Tn il by jury — Verdict of jury — 

Interference bv High Court — Reasons for verdict. 

If the verdict ot the jury had merely turned 
upon the appreciation of oral evidence capable of 
being viewed either way, but as to which the court 
is inclined to take a different view from that of the 
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jury the High Court will not interfere. But where 
the evidence is so coercive that it is impossible to 
draw any concbis on except one ad\ erse to t 'e 
accused, the duty of the High Court is to interfere 
wit 1 tne verdict. It is not competent t^ the ''essions 
Judtje after a clear \erdict is returned by the jury 
to ask them f'*r their reas )iis 58 I. C. 8-9 foil 3, 
Pat L. T 655 di-,s {MuUtck and Buckntl , 
JJ.) Emperor v Ali Hyder, 4 Pat L. T 425 * 

1923 P 474. 

S. 307 — Unanimous verdict — Reference-- 

Duty of Court— Imputation io jurors. 

Tne t^end of judicial opinion is in favour of 
accepting theunanimons decision of the jury and 
the H<gh Court should not interfere wdh an 
unanimous verdict unless it is clearly wrong 
The duty of the Court under S. 307 is to consider 
the entire evidence and the opinions of the judge 
and jury Bui it is unfair for a sessions Judge to 
make imputations to jurors, and act on evidence 
n<.t on record. {Moohr^ee and Chattel jee^ iJ.) 
Emperor v, Dhananjay Ray. 88 C. L. J. 384 

S ZO't— Verdict of jury— Reference to 

High Cou*t — Inter feience when justified 
'lo justify a conviction for murder by po'son 
must be proved that the accused knowingly ad- 
ministered poison lo the deceased w»th at least 
the intention of causing him death or hurt. Tne 
most natural way in which it could be done is to 
trace possessijn of the poison to the accused, 
Wliere there is a substantial gap in the chain of 
evidence which one generally expects to see 
completed in a case of murder bv pO’Soning and 
though tne jury had not mentioned this point in 
the reasons which they had given for their verdic 
whatever may be the proper practice as regards 
asking the jury for their reasons in such a case i 
as the present the High O urc could not leave 
out of sight the fact that they had reasons f r 
their verdict which they had net mentioned in 
answer to ihe Judge’s question. Held having 
regard to t'le gap in the evidence whi^h mighi 
be fxpected in ihe cise the rest of the case was 
not so strong that the High Couit ought to 
set aside the unanimous verd’ct ot the Jury, 
{Stephen and Chatter jee, JJ.) Emperor v, Sukhu 
Bewa. 38 C. L, J. 155. 

S 307, Cl S— Sessions Judge— Reference 

to High Court — Coming up— Inconsistencies, 
Where the opinion of the Judge expressed in 
his letter of reference to the High Court was in 
consistent wit i !hat expressed in his summing up 
to t ’e jury and the maionty of the jury acting 
on his summing up had acquitted the accused, 
held ihat having regard to the fact (hat the Jury 
were the judges of fact and tiiat tbev had dis- 
credited a material portion of the evidence, the 
High Court would not ioteriere witn the verdict 
of the majority {Sa- derson, C. /. and Chotzner, 
A) Emperor v. Sristidhar Mazumdar 

87 C. L. J. 30 : 1923 Cal. 97. 

— S 809 Opinion of assessors not taken on 

offence p* which accused are convicted — t^fiect. 

In a Criminal irial, the assess irs found the 
accused not guilty of abetment of murde* . The 
judge accepted the opinion, but convicted them of 
causing disappearance of the evidence of murder, 
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without putting the same to the assessors. Heldt 
Under S, 309 Cr P, C. it is imperative to take 
rhe opinion of the assessors on the ch'irge it is 
proposed lo convet the accused {Marten^ and 
CO'jajee. JJ ) Emperor v Appaya Baslingappa 
Honnapur. 25 Bom L E. 1318. 

S. 310 — Applicability of— Trials before 

Magistrates, 

S. 310 of the Criminal Procedure Code lays 
down a special form of trial ot the issue of liability 
to enhanced punishment in consequence of pre- 
vious conviction. But this sect ion is expressly 
made applicable to trials before the Court of 
Sessions only, and does not apply to trials befoie 
a Magistrate. Admission of evidence of a previ- 
ous conviction and the framing of a charge under 
S. 75 I, P. C before the accused is called on for 
i his defence is not illegal. {Newbould and Stihr* 
wardy, JJ.) Dehri Sonar v. Emperor. 

60 Cal. 367 . 1923 Cal. 707. 

S. 337— Applicability — Position of ap- 
provers. 

N ! tormal order of discharge w^as passed in res- 
pect of the approvers but their names did not 
appear among those of the accused actually 
challenged On the contrary it w^as expressly 
stated in the ch ilan that no proceedings^ were 
being taken against them. Held, in these circum- 
stances they clearly do notcorae within the defini- 
tion of accused persons 16 Bom. 661, 23 Cal. 
493 and 21 P R. 1904 Foil (Lindsay, J.) 
Emperor v, Darya Singh. 1928 Lah. 666. 

S. Approver — Case under investiga- 
tion — Tender of pardon — Legality of. 

Where a Magistrate of the 1ft class under the 
authority ot the District Magistrate tendeied 
pardon to an approver at a time when the 
offence was under investigation by the police and 
the approver subsequently gave ev’dence, it was 
objected that the pardon not having been ten- 
dered while the offence was under enquiry by the 
Magistrate, held that the pardon was validly 
tendered and that the evidence was admissible. 3 
P. R. 18 h 7 followed [Broadway and Martmeau , 
JJ.) Sher Mahomed v. Emperor. 

8 Lah. 431 75 I. C. 365 : 

24 Cr. Ii. J 941 . 1923 Lah. 270. 

3. 337 — Evidence of accomplice — Admis- 
sibility — Case outside section. 

There is no prous'on of Indian statute law, 
nor ib there any principle of natural justice, 
which makes an accomplice, as such an incompe- 
tent witness at the trial ot another person in res- 
pect of the offence in thecommiss’on of which he 
was an accomplice. A refusal to admit his evi- 
dence meiely because the case is one outside the 
puiview of S. .-137, would be a clear error of law. 
[Mears, C.J. and Piggoft^ J.) EM eror v, Har 
Prasad BharGava. 45 A 2^6 : 21 A. L J. 42 : 

L. E. 4 A. 19 (Cr.) : 1923 A. 91. 
S. ZZ*t—Hcope of. 

S. 337 is an emoowering section that is addres- 
sed to ceitam courts of justice and has nothing to 
do with the powers of discretion of an executive 
authority, such as a Local Government, in the 
matter of instituting or refraining from irrstitut- 
ing any prosecution* [Hears, C./. and Piggott, J.) 
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Emperor v Har Prasad Bargava 

45 A. 226 : 21 A L. J, 42 : L E. 4 A 19 (Cr ) : 

1923 A. 91 

— Ss 337 and ZZS— Tender of fardon. 

Under Ss 3^7 and 338 Cr, P. Code, it is not 
necessary that t 'e person to whom a pard >n is 
tendered should himself be charged with an 
offence triable exclusively by the court of Session 
all that is requisite is that the pers »u to wh« m 
pardon is tendered should be suppo''edt3 have 
been directly or indirectly coi'Cerned m or privy 
to, an offence t> iable exclusively by the Court of 
Sess'on, with which another person is charged. 
{Batten J. C. and Halltfax A.J C.) Kashiram 
V. Emperor. 6 N. I. J. 144 : 73 I. C. 262: 

24 Cr. I. J. 566 : 1923 Nag. 248. 

Ss. 337, ZZQ— Tender of fardon-Reasons 

for^Fatlure to give -^Effect. 

The omission to record reasons for tendeiing 
a pardon i^ nether an illegality nor an irregular ty 
which vitiates the proceedings. [Zafar Ah, J ) 
Emperor v. Waryam Singh. 5 Lah. L. J. 407. 

S, 339 — Tender of pardon — Accused 

rejecting — If can be tried along with others. 

It is open to an accused who has accepted par 
don to resile from it and claim to be tried. It he 
does it before he is treated as an approver and 
put into»the box, there is no illegality in his being 
tried along with the other accused. The accep- 
tance of pardon must continue in force till he 
actually gives evidence and then only will the 
applicability of S. 339 arise. (Krtshnan and 
Wallace JJ,) Basireddy Narappa v. Emperor. 

(1923) M W N 697 : 18 L. W, 607 : 
33 M, L T, (H. C.) 77 : 83 M. L* T. (H. C ) 156 : 

45 M L. J. 618 

S. 341— Deaf and duyrb zccuscd — 

Attempt to commit suicide — Punishment, 

Where a deaf and dumb accused was found 
guihv of attempt to commit suic de and at the 
trial he made certain s’gns indicating h’s guilt, 
the High Court affirmed the conviction and 
sentenced the accused to a day’s simple imprison- 
ment. [Mai ten and Fawcett^ JJ,) Emperor v, 
Khashaba Tatya, 25 Bom. L E 48 : 

1923 Bom. 194 (1). 

— S. M2— ‘Apphcabihiy— Security proceed- 
ings — Failure to put questions — Effect. 

342, Cr. P. Code does not apply to proceed- 
ings under Chapter VIII. The person called upon 
to give security is not an accused person, nor is 
there anv trial or offence Committed. Failure to 
question h’m is not not an illegality but only an 
irregularity and when there is no prefudice, the 
proceedings a^e net vitiated, fC. C, Ghose and 
Cunning, JJ,} SiNODE Behari Nath v. Emperor. 

50 Cal, 985. 

S, 342 — Bxaminaiion of accused — Before 

cross examination of prosecution witnesses. 
Where the accused were examined under S. 
342 of the Criminal Procedure Code aUer ihe^ 
exammation-in*ch“*ef of the prosecution witnesses 
but beiore their cross examination, held that 
examination under S. 342 ought to be after the 
close of the prosecution case, although it seems 
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to be carrying the operation of thi« section fo a 
verv eY'reme limit, [Buckmll, J ) Baldeo Dcbey 
V, Emperor. 1 Pat. B. S (Cr) 29 : 

72 I. C 891 : 24 Cr. L. J. 475. 

S. ZA2— 'Examination of accused — Omis- 
sion to examine accused after the examtnaiior of 
all prosecution witnesses — Filing of written state- 
ments — Ti tal iVegaL 

'I he dutv < f a Magistrate under S. 342 of the 
Cr P. Code is to examine the accused after the 
witnesses for the prosecution have been examined, 
cross examined and re-examined The fil ng of 
written Statement, at ihe time of the plea in no 
wav exonerates or exempts the Court from ex- 
amining the accused as required bv S 342. A 
discussion with the counsel for the defei ce as to 
the number and nature of the witnesses the 
accused were going to call is not sufficient com- 
pliance with the provisions of the Section. Non- 
compliance with the provi'-ions of S 342 Cr P, 
Code is fatal to the proceedings and the trial 
must be treated as having become illegal from 
the mome*‘‘t when without compliance vvi?h the 
section, the Magisti rte called up m the accused 
to enter on th<“iT defence. {Rankin, J ) Pramatha 
Nath Mukerjee v. Emperor 50 Cal. 618 : 

27 C. W. N 389 : 71 I. C. 792 (2) ; 

24 Cr. I. J. 248 (2) : 1923 Cal. 470. 

S. ZA2— Examination of accused — Pro- 
visions of the Code mandatory — Illegality — 
Irregularly, 

I The object of the examination referred to in 
S. 342 Cr P. Code is to enable the accused to ex- 
plain any circumstances appearing m the evidence 
against him. The provisions of the section are 
mandatory and the Court is bound to question 
the accused generally on the case, after the pro- 
secution case is comnleted and before the accu^^ed 
person is called on for his defence. Non compli- 
ance with S. 342 renders the trial illegal, 
{Sanderson, C. J, and Chotzner, /,) Mazahar 
Ali V, Emperob. 60 C 223 : 71 1- C. 662 : 

24 Cr, L. J, 198 : 1923 C. 196. 

S. ZA2— Examination of accused — Stage 

at which accused should be examined. 

The accused was tried for an offence under S 500 
I P. C After the presecution \\ itnesses had been 
examined m chief the accused was questioned 
severally on the case by the Magistrate, There- 
after the cross examination ot t.ie prosecution wit- 
nesses took place and the accused was n<4 again 
examined Held tuat the provisions t f S 342 Cr. P. 
Code had not been comrlied with, the requirements 
of the secti >n being that after the witnesses fur the 
prosecution have been examined i»» tue sense ihat 
the examination, cross-examination and re-ex- 
amination have concluded, the accused is entitled 
tc the advantage of being, called upon to explain 
any matter against him. {Rutikin, /. on a differ- 
ence of opinion between Buckland and * 
Cuming, JJ,\ Diba Kanta Chatekji v. Gour 
Gopal Mdkerji* 27 C. W N. 74S ; 

50 C. 939 : 1923 C. 727. 

8 342 — Examination of accused — 

Sufflcit ficy of— Revision. 

It IS not open in revision to the High Court to 
enquire into the sufficiency of the examination 
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made under S. 342 Cr. P Code. Where the 
accused is defended by a legal practitioner an 
elaborate examination is unnecessary. Where an 
accused is undefended, the tribunal may well 
point out to him the elements of the evidence 
adduced against him which seems in his own 
interest to demand his explanation , but where an 
accused is defended by a legal practitioner, it 
would not be desirable to contemplate a tribunal 
eote ing upon a lengthy examination of an 
accused person which might easily develop into 
a recounting of the history ot the whole case or 
into, what would be far worse, some sort of cross 
examination. {Bucknill, J.) Panchu Chouphury 
V Emperor. 1923 P. 91. 

Ss. 342 and 537 — Examinahott of accused 

by Court — Stage at which examination should 
be held— Irregularity — Effect on tnal. 

S 342 Cr P. Code requires the Magistrate to 
question the accused generally on the case after 
the Witnesses for the prosecution have been ex- 
amined and before the accused is called on for 
his defence. S. 256 enables the accused to re 
call the prosecution witnesses for further cross 
examination alter the charge has been framed, 
but while making it clear that the accused does 
not enter upon his defence until the termination 
of such cross examination, that Section says 
nothing about any second examination of the 
accused after the further cross examination. It 
is often desirable that the accused should be asked 
at this stage whether he wishes the Court to 
record any additional explanation but S, 342 
cannot be interpreted as conveying a peremp- 
tory direction to that effect, if the Court has 
already questioned him before the charge when 
the case for the prosecution has been closed 
and the prosecution witnesses have been crjss- 
examined. If there is any such direction, failure 
to comply with it, would amount to not more than 
an omission in the proceedings during trial 
within the meaning of S. 537 ot which the ac- 
cused would obtain advantage if he sat’sfies the 
Court that it has occasioned a failure of Justice, 
but which is otherwise no ground for setting 
aside the finding of the Trial Court. {Campbell, J ) 
Byrne v. Emperor. 4 Lah. 61. 

S. Examination of accused — War^ 

rant case — Stage at which should be examined* 
Where in a warrant case the .Magistrate exa- 
mines the accused after the examination in-chief 
of the prosecution witnesses and before the close 
of their cross examination and re-fcxaminatio*i 
and does not examine the accused further, there is 
not compliance with the provision of S 342 of 
the Code and the conviction is illegal. 27 C, W, 
N. 28 ; 6 P. L. J. 644 referred to. {Newbould 
and Suhrawardy^ JJ) Jummon Christian v. 
Emperor. 50 C. 308 : 1923 Cal. §68. 

S. 342 — Exammatioft of witnesses 

includes cross-examination as well as re-exami- 
^natiom 

* 'fh'e accused was standing h>s trial in a warrant 
case' on a charge under S. 500 of the Indian Penal 
Cod^* ,-^fter the prosecution witnesses had been 
examined-in-chiet the accused was quest! ined 
generally on the case by the Magistrate. There- 
after Cfoss-examination of the prosecution wit- 
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nesses took place but the accused was not again 
examined generally. 

Held, that the word “ examine’’ in S. .342 is to 
be taken in the ordinary English sense in wh’ch 
it covers all kinds of examination including cross 
exammati m and re examination and that the 
accused should have been examined again. 
{Rankin, J. on a difference of opinion between 
Biickland and Cuming, JJ.) Dibakanta Chat- 
TERJEE V GOUR GOPAL MUKHERJEE. 

27 C. W, N. 743 ; 50 Cal 939 : 1923 Cal. 727. 

-S 3 42 — Failure to comply with — Cases 

— Effect of exahiination in, 

A failure to comply with the provisions of S. 
342 Cr P. C is a serious irregularity which ordi- 
narily necessitates a retrial, But where in a 
connected cross case which was also tried simul- 
taneously the accused was a prosecution witness 
and had a full say, a retrial is not necessary. 
[Simpson, A. J. C) Nageshar Prasad v. Empe- 
ror. 9 0. & A L. E 218 • 73 I. C. 693 : 

24 Cr L J. 661 

S 342— B'ailure to examine accused 

after prosecution evidence — Effect of. See (1922) 
Dig. Col. 479 Mir Tilavvan v Emperor 

4 Pat. D. T. 60 • 1 Pat I. E. (Cr.l 35 : 
69 I C. 383 : 23 Cr L. J 703. 

S' $4:2— Finger im ft essions of accused — 

If prohibited 

There is nothing in S 342 Or. P Code to pre- 
vent a Magistrate trying an accused directing 
him to make a finger impression under S. 73, 
Evidence Act * [Young, O C, HeaJd and May 
Oung, JJ,) Emperor v, Nga Tun Hlatng. 

2 Bur Ii. J. 270. 

S. $42— Non compliance wilh — Effect, 

The om ssion to comply with S 342 Cr. P. Code 
^ IS an illegai’ty which is not curable by the provi- 
s ons of S. 537 {Cuming and B. B, Ghose, JJ.) 
Haro Nath Malo v. Ala Bux. 28 C W N. 119 ; 

38 C. L. J. 281. 

S. $42— No Substantial compliance — 

Effect, 

Where there has been no substantial conpliance 
with the provisions of S 342 Cr. P C., a re-tiial 
should be ordered (C. C. Ghose and Cuming, JJ.) 
Sailendra Chandra Singh v. Emperor 

38 C, D. J, 175. 

S 342 — Obligation to question the acuus- 

ed to explain circumstances appearing against 
him — Whether exists in summons cases. 

The provision of S. 342 of the Code of Crimi- 
nal Procedure requiring the Court to question the 
accused generally on the case or to enable him 
to explain the circumstances appearing against 
him on the evidence, do not apply to summons 
cases. The case Law on the subject consider- 
ed. (Schwabe, C,J. Oldfield Ramesam, Devadoss 
and Colendge, JJ.) PonnUsami Odayar v, 
Ramasami Thathan. 

45 M. L. J. 224 . 46 Mad. 758 : 
(1923) M. W. K. 519 *. 18 I W. 478 74 I. C 945 : 

24 Cr. I. J 833 ; 1924 Mad. 15. {F. B.). 

pS. 342 — Object of section— General 

questions not sufficient.' 
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The object of S,342 is the enable the accused to 
explain eacu and every ciicumstance appearing 
against him. A judge or magistrate should note 
every point which he thinks is against the accused 
and then question him on each. A general 
question as to what he has to say is not sufficient 
compliance with the section. {May Oung, /.) Ma 
Hman V. Emperor. 1 R, 689 : 2 Bur. L. J, 238. 

Ss 342 and 537 — Omission to comply 

with — Trial and conviction — Legality, 

Omission to comply with S. 342, Cr. P, Code 
does not vitiate a trial and conviction in the 
absence of prejudice to the accused. [Stuait^ J.) 
Bechhu Chaube V. Emperor. 

45 A. 124 : 71 1. C. 115 • 24 Cr L, J. 67 : 

1923 A. 81 (2). 

S. 342 — Omission to examine accused — 

Effect of. 

Where the accused are not examined under 
S. 342 Cr F Code, the whole proceedings are 
vitiated and the trial and conviction are illegal. 
[Ross, J } Baunath 6'ahay v Emperor 

1 Pat. L. R. (Cr ) 34 • (1923) Pat 96 . 

4 Pat. L. T. 231 . 72 I. C. 71 (1) : 

24 Cr L. J. 311 (1) : 1923 P 292. 

S, 342 — Provisions of if mandatory — 

Omission to q uesbon the accused — If vitiates 
trial See (1922) Dig, Col. 449, Nainamalai j 
Konan In te, 69 I. C. 377 : 23 Cr. I. J. 697. 

S. 342 and Scope. 

Where an incomplete chalan is put up in a 
hurry before the committing Magistrate and the 
Magisira^e recoided the appellants statement in 
the way he did ?.e. the questions he put were not 
for the pin pose of explaining circumstances 
appearing in evidence against him but to impli- 
cate him and others it is probable that the pol’ce 
knew he would make some statement if examined 
at once, but thought that he probably would not 
admit anything jf the Magistrate waited until he 
had recorded the whole of the prosecution evid- 
ence S 342 of the Cr. P, C. no doubt allows the 
court at any stage of any enquiry or trial, to put 
such questions to the accused as the court consi- 
ders necessary but the object of putting such 
questions is. as laid down in the section, '* for the 
purpose of enabling the accused to explain any 
circumstances appearing in the evidence agamst 
him". [Scott Smith and Fforde, JJ ) Barhati r. 
Emperor. 1923 lah. 539 

S Z^2-—Statemetit of accused under-- 

Admission of certain facts — Effect. 

No evidence was given by prosecution to prove 
that the petitioner made or published the imput- 
ation complained of, but the Courts below held 
the publication proved because the petitioner 
when examined admitted the publication. 

Heldj the prosecution must make out Its cases 
by evidence and a gap in the evidence cannot be 
filled up by any statement made by the accused in 
his examination under S. 342 of the Criminal 
Procedure Code. 17 Mad, 238 Foil. 

A Magistrate is not entitled under section 342 to 
put questions to the accused, if the prosecution had 
not let in evidence implicating him in the offence 
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with which he is charged, answers to question 
put by a commitiiifg Magistrate in contravention 
of that section are not admissible in evidence 
against the accused at the trUI [Martmeau^ J,) 
DEVI Dial v Emperor. 

4 lah. 55 : 73 I. C. 805 (2) : 

24 Cr, L. 693 (2j : 1923 Lab. 225. 

Ss. 342 — Statement at an early stage — 

If dispenses with examination, 

A statement made by the accused at an early 
stage of the tiial does not dispense with a stiict 
observance of the provisions of S. 342 Cr, P C. 
n e, to questn n the accused at the close of the 
prosecution evidence. [Cumin g and B, B. Ghose^ 
JJ.) Hamid Ati v, Sri Kissen G^sain. 

37 C. D J. 413 • 28 C. W N. 118 : 75 I C, 367 ; 

24 Cf.L.J.943. 

Summons ca sc— Examination of 

accused — Stage at which examination could be 
held. 

A magistrate is bound to examine the accused 
I under S. 342 Crl Piocedure Code after all the 
I prosecution witnes'-es have been examined and 
I cross examined. Where therefore in a summons 
case the magistrate examined the accused after 
the examination in chief of some of the prosecu- 
tion witnesj-es but did not examine him again 
after another witness for the prosecution had 
been examined after the cross-examination of the 
previous witnesses, held, that there was no 
compliance with the provisions of S. 342 of 
Criminal Procedure Code and that the conviction 
was therefore illegal. [Sanderson C. J. and 
Panion, J.) Gulzari i.al v Emperor. 

49 Cal. 1075 : 71 1. C. 61 : 24 Cr. I J, 3. 

Ss 342— IVarrant case — Examination 

of acLUsed—Stage at which accused should be 
examined. 

Per Curiam * — The provisions of S. 342, Cr. P 
Code as regards the examination of the accused 
are mandatory and failure to comply with them is 
an illegality vitiating the trial. 

In a warrant case the prosecution witnesses 
were examined and the accused did not avail 
themselves of the opportunity to cross examine 
the witnesses. The accused were then questioned 
generally m the case for the purpose of enabling 
them to explain the circumstances appearing from 
the evidence against them and they stated they 
would put in a written statement The Magis- 
trate then framed a charge against the accused 
under S. 411 1 P C. and they pleaded not guilty 
, and the case was adjourned. At a later date the 
j accused cross examined the prosecution witnesses 
j under S. 266. Cr P, Code and the witnesses were 
, also re-examined Evidence was then called for 
f the defence and the accused were not lurtber 
questioned generally On the case after the cross- 
examination and re-examination of the prosecu- 
tion witnesses Held, by the majority [Venkata- 
subba Rao,J. dissenting) that there was a sutfi- 
cient compliance with the reauirements of S 342 
Cr. P. Code and that the trial and conviction of 
tbe accused were legal. 43 M. L. J. overruled, 

6 Pat L. J. diss. fiom [Schwabe^ C J. Phillips. 
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J)6vcido5St Vsti^^i^subbci Bcio cind IVitllctcCt JJ) 


Vakisai Rowther In re. 


AVI TUT T T . 1*? T. W. 79,51 


32 H. L T. (H. C ) 385 : ll?23 U. W. N. 477 : 

73 I. G. 163 : 24 Cr L. J. 547 : 
46 Mad. 449 • 1923 Mad, 609. {F. B.). 


S. 342 {!)— Chapter XXll—Apphcahihty 

of the section to the ittal of summons cases sum 

manly. , ^ , r 

The provisions of S. 342 (1) of the Code of 
Criminal Procedure requiring the Court to ques- 
tion the secured aie inapplicable to the summarv 
trials of summons cases as well as to summons, 
cases tried in the ordinary manner {Schwabe, C J. 
Oldfield^ Ramesam, Devadoss and Coleridge^ //,) 
Dharam Singh In re 


45 M. L J. 230 : 18 B W. 6i2 : 
1923 M. W. N. 893 • 74 I. C 959 ; 24 Or. L. J. 847 
46 Mad. 766 : 1924 Mad. 30 (F. B.). 


GRIM. PRO. CODE (1898), S. 346* 

latter made a complaint to the police who^ pro- 
secuted the accused under S, 120 of the Railways 
Act In the meantime the accused offered an 
apology to tne student who wrote to the accused 
thus : ** Th.s is tj say that Mr. John (the accused) 
came to me and effered an unconditional apology. 
I beg t) withdiaw the case again 't him”. This 
was produced at the trial Held that the document 
clearly amounted to a composition of the offence 
in so far as it was compoundable. {Stuart^ J.) 
Emperor v. John. 45 All. 145 : 

74 I. C. 262 : 24 Or. L J. 768 : 1923 A 474. 

S. 345 — Compounding of offence — 

in Revision, 

It is open to the High Court to allow a case to 
be compounded m levision. [Kanhaiya Lai, J. 
C.) Chotahi Singh v. Empfror. 

9 0 & A. L. R. 77tt : 73 I. C. 334 (2) : 

24 Cr. L. J. 690 (2). 


Ss. 344 and Criminal proceedings 

— Stay of pending Civil suit-- Application to 
High Court. 

Where an application was made to the High 
Court for stay ot a Criminal case pending a civil 
suit Held this was not a case for the exercise of 
the extraordinary powers of the H’gh Court 
under S 107 of the Government of India Act. 

The petitioners might apply under S. 344 Cri- 
minal Procedure Code to the Sub Magistrate to 
postpone the trial befoie him, pending the deci- 
sion of the Civil Court and if he Jails to get a 
reason-ible order, he may then ask the High Court 
to revise the order so passed [Spencer J.) 
Yalavarthy Ankamma V. Pillalameri Adri- I 
BHOTLU, 18 I*. W 236 t 73 I C. 628: 

24 Gr. t. J. 640. 

S. 345 — Assault — Compromising with 

one— Effect. See (1922) Dig. Col 480. Saroj 
Kumar Mukerjee v. Emperor 4 Pat. L, T. 107, 

1923 P. 348 (1;. 

. S. Complaint of abduction— Who 

can compound 

The only person who can compound an offence 
of abduction is the husband though in certain 
cases ihe prosecution for the offence can be set in 
m-jiion by a person under whose care the woman 
is in the absence of her husband. [Broadway, J ) 
Mahbub Ali Khan v Emperoe. 

74 I C. 444 : 24 Cr, L, J. 780. 

— S* 845— Compounding of offences— 

Offence under Ss, 323 and 34Z—Hurt-’Wiongful 
Confinement — Compounding with one of ihe 
compla inants— Effec t. 

A complainant can only compound the oftence 
committed against him and not any offence com- 
mitted agamst others jointU wi h him. [Nowbould 
and Sukrawurdy^ JJ<,\ Shib Chandra Chakra- 
VARTHY V RABBANI MONDAL. 

27 C. W. N. 168 37 C. L. J. 254 * 73 I. G. 322 : 

24 Gr. B. J. 578 : 1923 Cal 168. 

S. 345 — Composition of offence— Letter 
of w%thdfawal ot case — Subsequent proceedings — 
Rohoe prosecution. 

The accused, a railway servant, assaulted a 
student who was travelling by the railway and the 


— Ss. 345 and 489 — Revision — Composition 

of offence — Legality of. 

A Court of revision has no power to sanction 
the composition of an offence after the conviction 
of the accused bv the court below. 43 Cal. 1143 
toll. 29 M. L. J 621. 3 All 1137 ref, [BuchniiU J.) 
AUDHi Rat V. Emperor. 1923 P. 89. 

S. 345— Who can compound — S. 498 Ai 

I. P. C, See (1922) Dig Col. 481. Mir Alam v- 
Emperor. 6 Bah. B. J. 183 . 69 I. C. 370 : 

23 Cr. B. J. 690. 

S. 345 (5 A)— Compounding offence— 

Revision, 

Under S 345 (5 A) Cr P. Code as amended, a 
High Court in revision mav allow any person 
to compound any oHence which he is competent 
to compound under the section — An offence under 
S *^20 I P C, IS compoundable. iSulaiman^ J) 
Brij Behari Lal V. Emperor. 21 A B, J. 838 : 

9 0. & A. L R. 1083. 

S. 346 — Case referred by Sulr Magistrate 

-Jurisdiction of Sub Divisional Magistrate — 
Procedure, 

Where a case i"? submitted by a Sub-Magi<;trate 
to a Sub Divisional Magistrate under S 346 Cr. 
P. Code his jurisdisiion detei mines. The Sub- 
Divis'onal Magistrate may thereupon try the case 
himself or commit the accused for trial or if he 
thinks fit, refer the case to any Magistrate having 
jurisdictioQ to try the offence w’hich m the 
opinion of the Magistrate making the reference 
has been committed. The Sub-Divisional Magis- 
trate should not send the case back without 
taaing any action thereon, [Oldfield and 
R'ymesam, JJ.) The Sessions Judge of Bellarv 
V. HampaNna. 69 I, C. 438 : 23 Cr. L. J. 710 : 

1923 Mad. 51, 

S. 346 — Trying a case himself'^, what 

is — Judgment based on evidence taken by referr^ 
mg magistrate. 

Where a magistrate to whom a case is referred 
under S. 346, passes orders on the evidence taken 
b> the magistrate who was not competent to try 
the case, he cannot be considered to be “ trying 
the case himself.*’ ' 
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it may be taken to be a general principle of 
the Cr. P, Code that evidence taken by one 
magistrate is not evidence in a trial before 
another magistrate unless «ome provision of law 
expressly makes it so. Mere consent ot paraes 
will not do, [Knshnan. J.) Paravada China 
VenkU Naidu In re- - 17 I. W 247 • 

72 I. C. 625 : 24 Cr. L, J 413 
1923 Mad. 327 

S. Z^B—Case referred io fotnt Magisiratc 

for passing order under o. 106 Cr, P. Code— Con- 
viction by trial Magistrate. 

Where a second class magistrate sent a case to 
the joint Magistrate as he thought an order under 
S. 106 Cr. P. Code was necessary and the latter 
passed the order, while he sent the case back to 
the Magistrate for trial, the oT'der is without 
jurisdiction, {Daniels, J ) Dukhiv Emperou. 

741. C 448 : 24 Cr. L. J. 784. 

S 849 — Joint trial— Some accused 

adolescents — Reference fender — Legality of, 

A subordinate magistrate tried some adults and 
adolescents together, found them all guilty and 
as under a Provincial Circular he could not try 
the latter, referred the case under S. 349 to the 
Sub- Divisional Magistrate Held the procedure 
was totally irregular. S. 349 will not apply as it 
is not a case where he could not have inhicted a 
sufficiently severe sentence. Even if the lefer- 
ence is vahd a*? regards the adolescents, the me^'e 
fact that the adults were jointly tried, does not 
enable the Magist ate to make a relerence. 
(Koiwal, A. J. C) Baba v. Empekor. 

24 Cr. L. J. 738 : 74 I. C. 66. 

S 350 — Criminal trial — Transfer of 

magistrate— J udgmcnt written after transfet 
and delivered by successor 
The Code of Criminal Procedure makes no 
provision for delivery of judgment written by the 
Magi-,trate who heard the case after he had 
ceased to have jurisdiction in the District 
S. 350 would under certain c rcunristances, give 
the successor junsd ct ion ro decide the case on 
evidence recorded by his predecessor but it 
could not give him jurisdiction to deliver )udg 
ment wnttea by ms predecessor. [Newbould 
and biihrawardy, JJ-) BaIShnab Ch\ran Das v. 
Amin Al.. 60 Cal 664 ; 

72 I. C. 953 : 24 Cr. L J 489 
38 C. L. J. 202 : 1924 Cal. 55. 

- — — S. 360 — Judgment by third Magistrate — 

Jf vahd. 

If a Second Magistrate can act on evidence re- 
corded by his predecessor, there is no reason why 
a third Magistiate should n(it act on evidence re- 
corded by two 01 his predecessors and deliver 
judgment. {Odgers and Hughes^ JJ,) Govindan 
Nair V, Kdnhi Kkishnan Nair, 

45 M. L. J. 808 : 18 I W 949 .* 
(1923) M. W. K. 815. 

S, 350 (1) {b)— W arrant case— Proceedings 

before char g(.— Nature of. 

Proceedings in a warrant case before a charge 
is fi amed are merely an eocjmry and not a trial 
and at that stage the magistrate is not bound lo 
adopt the procedure laid down in S. 350 fl) (a) 


GEIM. PEO CODE (1898), S* 367. 

Cr. P. Code, {Oldfield and Ramesatn^ JJ.) 
Kamanathan Chettiar V , Emperor, 

46 Mad. 719 . 32 M. L. T. (H. C.) 81 ; 
17 L. W. 412 32 M, L. T IH C.) 217 : 
71 1 0 . 608 24 Cr L, J. 192 : 1923 Mad. 680. 

35 Q^ Proviso A. — Proceedings under 

S. 145 — Novo Trial not necessary on transfer 
ol magistrate. See Cr P. Code, Ss 145 and ."^50. 

37 C L. J. 128. 

S. 353 — Cross complaint — Piosecution 

evidence in each to be defence evidence in the 
other — Validity, 

I In the trial of two cross complaints, when the 
I prosecution evidence in each was taken as the 
defence evidence in the other, it amounts to 
letting in evidence in the absence of the accused 
and violates S 353 Cr. P Code. (Broadway and 
tforde, JJ.) Allu v. The Crown. 

4 Lah. 378. 

S 355— Summary trial — Depositions — 

Readi ng of. 

S 355 Cr. P. Code does not require that the 
evidence of witnesses should be read over to ihem 
in a case triable summanly. {Jwala Prasad, J.) 
Mahomed Ishaq v, Empekor 

1 Pat. L E. (Cr ) 169 : 1923 P. 157 

L, 360— Non-compliance with — Effect 

The omission to comply w th S. 360 Cr. P 
Code IS an illegality wh ch U not curable by the 
provisions of t». 537, (Cmmng and B.B, Ghose^ JJ.) 
Haro Nath Malo v Ala Box 

28 C. W. U. 119 = 38 C. L. J. 281. 

S. 367 — Appellate Judgment— Contents of 

See Cr P. Code, ts 424 and 367. 

2 Bur. L. J. 101. 

S. 367 — Judgment of appellate Couit — 

What it should show, See Cr. P Code. Ss. 424 
and 367, 1923 Kang 188. 

S, 367 — Judgment^ — Contents of — Inter- 
ference on appeal, 

AH that Ss 367 of the Cr. P. Code requires is 
that the point for determination shmld be stated 
the decision tneieoa and the rea ons therefor It 
cannot be assumed that because the District 
Magistrate h^s noi referred lo the oral evidence, 
but hat> dra vn xnterences from documents and 
from proba'ulities, therefore, he has not consider- 
ed the evidence W here the Magistrate has given 
strong and legal reasons for his coi elusion his 
oimssion to refer to minute det dls of the case 
does not vitiite his judgment {Ross,J.) Durga 
Singh Emperor. 71 1. C. 597 : 

24 Cr. L J. 181. 

S. 3&t— Non-compliance vitiates Judg- 
ment 

Under S 424 of the Cr P. Code the rules con- 
tained »n S. 367 as to the judgment of a criminal 
Court of original jurisd ctiou aoply to ihe Judg- 
ment of any appellate Court other than a High 
Couit. The High Court will not m revision m^ke 
up for the deficiency of ihe appellate judgment 
by hiving recourse to ihv o. the Couit oi first 
instance. 2 Lah. 308 Foil. (Moti Sugar, J.) Rahim 
Ali 1^923 Lah. 21-^4. 



547 


THE YEARLY DIGEST 


548 


CEIM. PBO. CODE (1898). S. 367 


CEIM. PEO. CODE (1898), S. 403, 


S Z^'t^Provmms of mandaiory — Non- 

comfhance. 

The deliveiy of judgment and passing of 
sentence is an integral part of a Criminal trial 
It IS not a mere formality and the deliberate 
breach of express provisions ot the law cannot be 
treated as a mere irregularity to be cured by 
S. 537 Cr. P Code. {Robtnson, C. /, and 
Macgregor, J,) Rambit v. Emperor. 

73 I, C 328 (1) . 24 Cr L. J. 584 : 

1923 Bang. 44 (2). 

^S. 367 {5]— ‘lesser seniente than 

cafiial— Circumstances undei •which to be 

passed. 

S. 367 (5) Cr. P. C Contemplates the passing 
of the extreme sentence as the ordinary rule in 
cases punishable with death, unless there are 
extenuating circumstances. The absence of 
aggravating circumstances will not do The dis- 
cretion has to be exercised judicially and the 
accused is entitled to the benefit of a reasonabit 
doubt in the matter of sentence as in the matter 
of conviction. [Young 0. C. 7 and MayOung^ J). 
Ml. Shwe Yi V Emperor. 

2 Bur L J. 277. 

Ss. 369 and Dismissal of Criminal 

case for default — Power to re^hear. 

Where the High Court has dismissed a crimi- 
nal case for default and not on the merits, the 
Court can hear the case. [Abdul Qadir^ J.) 
Kishen Singh v. Girdhari Lal. 

69 I, C. 638 : 23 Cr L, J. 750. 

Ss. 370 and 2^0— Presidency Magistrate 

— isummary trial and conviction — Judgment — 
Contents of. 

Under S 370 (1) Cr. P Code a Presidency Ma- 
gistrate who tries and convicts an accused in a 
Summary trial is bound to give reasons for the 
conviction. [Ramesam, J,] Varadarajulu Pillai 
Jn re, 1923 Mad, 144. 

— S, 370— for conviction — Bench 

court. 

Where a substantive sentence of imprisonment 
IS passed, the Honorary Presidency Magistrate 
must record the reasons for the conviction. 
(Wallace, /.) Dervish Hussain In re. 

44 M. L. J 84 : 32 M. L. T, (H. C ) 100 ‘ 
17 L W 18 : 71 I G. 212 : 

24 Cr. L. J. 84 : 46 Mad. 185 : 1933 Mad, 185. 


S. AdZ—Acqmttal for forgery-^ Retrial 

for offence under Registration Act— If legal. 
Where a person is charged ^ith forgery and 
abetment thereof but acquitted, he cannot aPer 
wards he tried for an offence under S. 82 Regis- 
tration Act in respect of the same transaction. 
[Pratt, J.) Maung 6’atng v, Emperor. 

< I Bang. 299. 

I 

i S. 403— Acquittal — Second Trial for 

i same offence on same facts. 1 P. C S, 247 
I Under S 403, Cr. P. Code, an accused once 
! acquitted of an offence under S. 274 1, P. C, can- 
j not again be tried for the same offence in the 
! same facts, [Ryves, J.) Dulla v, Emperor. 

1923 A. 360. 

S. 403. — Autrefois acquit — Criminal 

misappropriation — Prosecution in respect of 
gross sum misappropriated-‘Wtthdrawal^ Subse- 
quent prosecution for minor items— -Bar. 

The accused was tried ior criminal breach of 
trust under S. 409, I. P. C. in respect of a gross 
sum alleged to have been misappropriated with- 
I in a specified period’ No evidence was offeied 
I and the prosecution was withdiawn. The accused 
j was subsequently prosecuted m respect ot a parti- 
cular sum misappropriated on a date within the 
period covered by the previous charge under S. 
409 I. P. C, Held, that the previous acquittal was 
no bar to the subsequent trial [Greaves, J.) 
Nagendra Nath Bose v Emperor. 

50 Cal 632 . 27 C. W. E. 578 : 
i 38 C. I. J. 286 : 1923 Cab 654. 

I S. 4kOZ^Autrefots acquit — Possession 

I of several articles of stolen property — Acquittal 
j in respect of some — Effect of. 

I The petitioner was tried and convicted under 
' S. 411 1. P. C. on the charge of having been in 
dishonest possession of stolen property on 
7—11—1921. On that date several articles of 
property were found in the room occupied by 
ihe petitioner. In respect of some of them he 
had been previously tried and acquitted, Held, 
that the subsequent trial was barred even though 
I the two articles were alleged to have been stolen 
I from different persons, m the absence of evi- 
dence they were received from different persons. 
[Newbould and Suhrawardy, JJ.) Ganesh Sahu 
V. Emperor. 50 Cal 594 : 37 G. L. J 326 : 

; 27 c. W. E. 664 • 73 I. r 931 : 24 Cr. L. J. 707 : 

1923 Cal. 557. 


.g, 400— TmiZ of of fence in Native State 

— If can be tried again in Br. India for same 
offence. 

Where in respect of the offence under S. 411 
I. P C. an accused is convicted by the courts of a 
Native State, be cannot on the same facts be i 
again convicted of the same in British India, 
[ffarrison, Jd Teja Singh v Emperor, 

73 I. 0. 939 . 24 Cr. L. J. 715. 

— S. 403 — Acqmilal on charge of abduction 

-^Ifhars trial for deienhon. 

' The acquittal of a person on a charge of abduc- 
tion does not bar a trial for detaining the same 
person [Broadway, J.) Mah Ali Khan v 
Emperor. 74 h C. 444 ; 24 Or. I. J, ISO. 


S. 403— of Inal — Acquittal under S, 

247— Effect 

An acquittal under S 247 Cr. P. C. operates as 
a bar under S. 403 [Foster, J.) KiRAN Sarkar 
V, Emperor. 4 Pat L. T. 15 . 74 I. C. 719 : 

24 Cr. L. J, 815. 

S. 40Z— Cognizance of offence by diffe^ 

rent Magistrates — Procedure, 

There is no provision of the Cr. P. Code which 
prevents a Magistrate fiom taking cognizance of 
an offence because another magistrate had pre- 
viously taken cognizance. The law prevents a 
person being tried twice for the same Offence. 
But if cognizance is taken by two different magis- 
trates, there is no provision that the trial can be 
held before one of them only. But multiplicity of 
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trials can be always prevented by the sections 
providing for the transfer ot cases, {Newbould 
and Suhtawardy, JJ.) Hari Satya BiShISU v. 
Emperor. 50 Cal. 482 : 3t C, I. J. 327 : 

73 I. C. 934 : 24 Cr. L J. 710 : 1923 Cal. 662. 

S. 403 — Criminal breach of trust — Trial 

and acquittal- Subsequent trial for falsification of 
accounts — Same evidence. 

The accused, the cashier and accountant of the 
complainant, was alleged to have dishonestly 
misappropriated three sums of money on three 
different dates and at the trial he was acquitted. 
It was part of the prosecution case at the trial 
that the accused had made three false entries in 
the accounts to conceal the misappropriation. The 
accused was subsequently charged under S. 477 
(A) I. P, C. Held that the accused could not be : 
tried again on waat was virtually the same 
offence charged in a different form [Sanderson^ 
C J.) Emperc»r V, JHABBAR MULL. 49 C 924 : 

72 I. C. 973 : 24 Cr. 1. J. 609 : 1923 Cal. 179 

S, 406— Orders for security for good 

behaviour and lor keeping the peace— Appeal— If 
lies. See Cr. P. Code, Ss. 107, 118 and 406. 

19 N. L E. 160. 

Ss. 407, 429, Appeal--- Notice of^ to 

be given to District Magistrate — Acquittal without 
noitc € — 1 He gall ty. 

Where a Sub-Divisional Magistrate disposes 
of an appeal against a conviction without giving 
notice to the District Magistrate and acquits the 
accused, the omission to give the notice is an 
illegality and not a mere irregularity. The High 
Court interfered in revision and set aside the 
acquittal. [Shah C, J. and Crump, J ) Emperor 
V, SiiiVLiNGAPPA Basappa. 73 I, C. 812 : 

24 Cr. L. J. 700 1923 Bom. 74 

^ S. 413 — Non^apptalabU sentence— -Co' 

accused receiving appealable sentence— Effect, 

If a person who is given a sentence which is 
ordinarily non appealable is tried jointly with a 
person who is given an appealable sentence, he 
does not get a right of appeal which he would 
not otherwise have. {Daniels^ J ) Jhagru v Em- 
peror 73 I C, 775 . 24 Gr. L. J, 679 . 

1923 A. 609 iD* 

S AVt— Acquittal— Interference, 

A sold a land to 3 without disclosing a prior 
incumbrance The sale deed contained a clause 
that the property was unencumbered Subsequent- 
ly the incumbrancer sued on his mortgages and 
got a decree under which B had to pay the mort- 
gage money with interest to save the property from 
sale. B filed a complaint against A under Pen.d 
Code S, 417 but A was acquitted. Held tha^ the 
question is not of any, public interest and the 
parties bad a remedy in Civil Courts and there ' 
fore no interference with the order of acquittal is 
necessary. {Lumsden, /.) Ganga S^ingh v 
Ramzan. 1923 Lah. 601 (2). 

S. All— Appeal from acquittal— Inter- 
ference, 

The High Court will not interfere with an 
acquittal Unless the lower court has been perverse 
in its judgment or taken such unreasonable and 
distorted conclusions of the facts as to cause a 


CEIM. PEO. CODE (1898i, S. 422. 

miscarriage of j'ustice. [Jwala Prasad and Boss, 
JJ.) Emperor r. Kunja Dusadh. 1928 P, 118. 

S. 417 — Appeal against acquittal — Trial 

by Jury — Interference by H-gh Court when justi- 
fied. See (1922) Dig. Col. 485 Superintendent 
AND Remembrancer of Legal Affairs v Shyam 
Sardar Bhumij 71 I. C 367 . 24 Cr L. L 143 

S 417 — Scope of. 

So far as the wording of S. 417, Cr. P. C Is 
concerned, there is nothing m it which shows 
that it is the 1 istnct Magistrate alone who can 
move the local Governmeni to file an appeal. It 
is, in ordinary cases, a matter of practice that the 
local Government is moved by private applicants 
or the Police through the District Magistrate, or 
the latter, as the head of Criminal Administration 
m his district, himself moves the local Govern- 
ment. but the Go\ eminent can move otherwise. 
[Abdul Qadzr J.) MuL SiNGH v, THE CROWN. 

72 I. C. 593 . 24 Cr. L. J. 433 . 1928 Lab. 163. 

——S, 411 —Verdict of jury -When can be 
set aside. 

In the absence of misdirection to the jury, a 
conviction based on the verdict of the jury will be 
upheld m appeal. [Krishnan and Wallace, JJ ) 
Mulimavandi Thevan In re 

45 M. L. J. 846 : 18 L. W. 886 

— S. 420 — Jail appeal — Dismissal on 

ground of limitation— Subsequent appeal presen- 
ted by counsel against same convictions and 
sentence — Maintainability. See Mad High Court 
i Rules (Appellate Side). 44 M. I J. 450. 

Ss. 420 and 419— /az7 appeal-^ Dismissal 

of— Effect of. 

Where a jail appeal is preferred under S. 420 
of the Cr. P Code and is dismissed, no further 
appeal can be preferred through Counsel under 
S 419 of the Cr. P. Code. 3 O. L J. 326 diss 
{Daniels, C /.) Ganga Din v. Emperor. 

1923 Oudh 56 (1). 

— S. 421 — Criminal appeal — Summary 

dismissal after admission — Legality, 

After the admission of a criminal appeal, the 
court has no jurisdiction to dismiss it summarily, 
{Sanderson, C. and Panton^ J,) Ram HaRI 
Chakravarty V. Santosh Kumar Manna. 

69 I. C, 461 : 23 Cr. E. J, 733. 

8. 421»— Form of judgment See {1922} 

>iG. Col. 485 Padarath Kurmi v. Emperor. 

24 Cr, L. J, 477 : 72 I. C. 893. 

S. 421— Jail appeal— Dismissal of— 

Subsequent appeal preferred through counsel — 
Maintainability. See {1922) Dia CoL 486. Emperor 
V, Khiall 44 A. 759. 

— — S. 421 — Judgment tn jail appeal— 
Contents, 

A Court when rejecting an appeal under S. 421 
Cr. P. C. should record shortly its reasons for 
such rejection, as it may be challenged m revision. 
[Dalai, J, C.) Brij Mohan Lal v. Emperor. 

9 0. & A. L. E 560. 

— Sg, 422 and bZI— Appeal— Disposal of 

appeal without notice to District Magistrate — 
Legality of—Comptainant^Bight to object 
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W ere the lower Appellate Court disposed of j 
an appeal preferred by the accused and acquit ed 
him without notice to the Disti'ct Magistrate, the 
High Coun will not interfere in ^evl^ion at .he 
iQ:>tance of the comoUmant where the objection 
on the ground of absence ot nonce to the Di'.tnct 
Ma.*ibtrate comes not from him but from the 
complainant {Mocleody C J> mid Crump, J»i 
DevendRa V. Shettappa. 25 Bom D. E* 251 : 

1923 Bom 264 l2) 

Appeal — Non-appearance of 

appellant — Power to dismiss appeal for default. 

On the day fixed for the hearing of a criminal 
appeal no one appeared in support oi the appeal | 
on behaii of the appellant and no application lor 
adj mrnmeni was filed The Magistrate there- 
upon summarily dismissed the appeal. Held (hat 
under ihe provisitms ot S. 243, Cr P. C. it wa^ 
incumbent upon the Magistrate to go Ihiongh the 
record and to dispose of the appeal on the 
merits. He could not dismiss the appeal n erely 
because there was default in the appearance 
of me pleader tor the apiellam. {Chose and 
Cumtng.JJ) B\MSi Mirdha t? Brojeswar Dutt 
50 Cal. 972 : 27 C. W. N. 947 t2) • a 924 Cal. 95. 

S. ^2^-- Appellate Juigment— Content 

cf. 

A Crimmal appeal having been once admitted 
it could not be disposed of summarily without 
Considering the w’hole evidence in the case 
and writing out a judgment under S 423 Crimi- 
nal Piocedure Code. It the pleader of the appel- 
lants did not appear it was the duty of the 
Magistrate then to go through the record and 
write out a proper judgment according to law. 
{Kulwant Sahay, J,} Newa Lal Rai y, Emperor 
4 Pat L T. 552: 72 I C. 613 (1) 
24 Cr. L, J. 4:»3 (1) : 1923 P, 368. 

— Ss 423 and Criminal case— Remand 
for fresh tnal— When permissible 

When the trial before a Magistrate was per- 
fectly reguiai the mere fact that he had held a pre- 
lionnary enquiry does not mcapacitaie him from 
trying the case. It is not competent tor an ap- 
pellate Court to Older a retrial when the trial in 
the fiist Court has been regular and the record of 
that Court is as full as the law requires it to be 
and there is evidence on record to enable the 
appellate Court to decide the appeal on its merits, 
of inadmissible or irrelevant evidence had been 
admitted it should be leit out of consideration. 
{Pratt, /.} Mrs. May Boudville v Emperor, 

74 I. C. 72 . 24 Cr. I J. 744 : 1923 Bang. 65 (1) 

S. 42S— Different sentences on each of 

the accused— Appeal by each — Forum 

Where some of the accused in a case are con- 
victed for terms of imprisonment for whxh appeal 
lies to the High Court and others are given lesser 
sentences, the latter are not bound to appeal to 
the High Court but should appeal as if they have 
been convicted in a separate case ot their own. 
40 M. 591 full. [Oldfield and Ramesam, JJA 
NiTTOoR MoiOEEis HajeE In re. 

71 1. C. ^17 : 24 Cr. L. J. 89 : 1923 Mad. 95, 

— S. 423— Puteiers of Appellate CoiirP-Con- 
viction under different secHott, 


CEIM. PEO. CODE (1898), S. 435. 

The petitioner was convicted by a Magistrate 
under S 143. I P. C. and sentenced to pay a fine 
uf Ks, 100. On appeal the Sessions Judge upheld 
he conviction and semence and iur her passed an 
order selling as'de He order of acquittal of the 
ofience under S. 379, 1. P. C which had been 
passed by the trying Magistrate. Held that ihe 
j Sessions judge had no junsdict’on to set aside the 
order ot acquittal w'ben he upheld the conviction 
! under S, 143, I P, C It was no a case ol alter- 
i ing the conviction which was within his powers 
under S. 423 Cr. P Code, {Newbould and 
Stihr award y,JJ.) FROeanna ChaNDRa Majumdar 
V. Upendka Nath Shaw 

27 C W. N. 555 . 37 C. D J. 409 : 

75 I. C. 862 : 24 Cr. I. J. 938. 

Ss. 424, 367 — Appellate judgment — What 

it should contain. 

The provisions of S, 424 Cr, P, C read with S, 
367 are imperative and an appellate judgment 
should indicate clearly that the evidence has been 
gone into and tested extnnsically as wtll as intrin- 
sically and tbrtt It has arrived at an independent 
oj imon for itself. It must be not be a supplement 
to that of the trial court, but one w^hich would en- 
able ihe Higu Court to dispose of the case in re- 
vision without the necessity of going thiough the 
record. [May Oung, J ) BaGh E'^pei’OK 

1 E 301 2 Eur. D, J. 101 . 
75 I, C. 296 24 Cr. L. J 920 : 1923 Bang. 188. 

S 438 — Appeal — Admission of additional 

evidence — Prooi of signature. See Cr. P, Code 
S. 196. 44 M I, J 557. 

S . 428 — Report o f Chemical Examiner— 

Not tendered in Trial Court— No order admitting 
additional evidence tn appeal -Basts of conviction. 

In a trial foi posseshion of cocaine, the articles^ 
were sent for exammatiun to the Chemical Exa- 
miner, but his report was not tendered in 
t vidence in the trial Court. In apt eal the Court 
sent lor the report but without Tecoiding an order 
under S. 428. Cr P. C., perused the report and 
convicted the accused Held the procedure was 
wrong and the conviction based cn it illegal. 
{Sulatman,].) Wali Muhammad v. Emperor. 

21 A I. J. 869 . 9 U. & A. L. E 994. 

Ss 435 and 439 — Conviction by Sessions 

Court at Bangalore — Power of revision— European 
British subject. 

Where no question of European Brit'sh subject 
IS involved, the Madras High Court has no power 
of lev'ision over a sentence by the Sessions Judge 
of Bangalore, the proper tribunal being the Resi- 
dent’s Court. The law is the same where an 
European British subject waives his right to be 
tried as such in the Sessions Court of Bai galore 
{Krishnan, J.) Jeremiah v Johnson 

45 M. L. 3 800 : 18L. W. 895. 

^Ss. 435 and 439 — Criminal— Revision 

Petition — Dismissal for non-payment of printing 
charges— Power to rehear the case 
Once a criminal revision case has beeifi dis- 
missed for default of payment of printing charges, 
it is not competent to the High court to rehca? 



553 


OF INDIAN DECISIONS, 


554 


CRIM. PRO. CORE (1898), S. 435. 

the case or entertain a fresh application for revi 
sion 23 M. L. J* 321 foil {Wallace^ J.) Nara 
Appay^a V, Darsi Venkatappayya, 

44 M L. J. 27 : 17 L. W 23 : 69 L C. 634 : 
23 Cr. L. J. 746 : 1923 Mad, 276 (1) 

S 435 -District Magistrate-^IJ mfenor 

to Sessions j'lidge 

As a court of revision the District Magistrate 
is not interior to ttie Sessions Judge, Where he 
passes an Older as a court of original jurisdiction, 
he IS subordinate to the Sessions judge who can 
exercise revisional power, {Dalai, A, J. C.) 
Emperor v. Balwant Singh. 

9 0. & A. L. R 344 . 73 I C. 504 , 24 Cr. L. J. 616 

— S 435 — High Court — No powef to review 

— Dem> dy of accused. 

Toe Hign Court has no power to review its 
judgment dismissing a Criminal appeal even 
though fresh materials throwing doubt on the 
conviction are placed before v. The proper pro- 
cedure is to make a reference to the Local Govt. 
Under Ch, XX^X, Cr. P. Code. {b>tuart J.) 
Kale v. Emperor. 45 All 143 

74 I. C. 270 : 24 Cr. L. J. 766 : 1923 A. 473 (2) 

Ss, 435 and 439 — Interference by 

Court ^uo Motu — Calling for reroris — Revision 
A Court should be loath to interfere on behalf 
of a pel son convicted in a Criminal case it that 
person is an adult of ordinary intelligence when 
thatpeiSDn himself m no way contests the pro- 
priety ot his conviction. Under the very extensive 
powers conterred by S. 435, Cr. P. Code, the 
Hign Court can call for and examine the procee 
dings 01 inlerior courts if the necessity for doing 
so is brougfvt to its notice in any manner. But 
before it does so it would ha\e to be satisfied that 
there are grounds for apprehencing a 

mis-carriage of justice {Stuait, J] Nakain 
Prasad Njgam v, Empfror. 45 All. 128 : 

71 I, C. 243 : 24 Cr. X. J. 115 . 1923 A. 85. 

S. Order of discharge^Compensa- 

tion iuatded — Revision — Porum. 

Where a fir st class Magistrate discharges an 
accused and directs the complainant to pay com- 
pensatioii, he must apply in revis on as regards 
further enqtiiry to the District Magistrate oi Ses- 
sions Judge before approaching the High Court 
{Kttshnan, J,] Gopobondhu Behara Venra- 
TESAM PanTULU. 18 L W. 6al : 

(1923) M. W. X. 837. 

— - ' s, 435— — Interference — Order 
of acquittal. 

Where there has been a regular trial by a 
Sessions Judge and an acquittal, it is only in the 
most exceptional circumstances thett the High 
Court will intenere at the instance of the com- 
plainant when the government have not chosen to 
appeal against the order. 9 Bom. L. R. 156 Ref, 
{Macleod, C. J. and Crumps J,) Joita Bechar v* 
Pawshottam Sankalchand. 

25 Bom. X. R. 488 : 74 I. C, 974 : 24 Cr X, J. 734. 

S. 435 — Sebpe of — Orders under S. 110 

Cr, P. C. 

S. 435 C. P. C. does enable a Sessions Judge fo 
call for the record of proceedings under S. 110 Cr. 
P, eta ken before an inferior Criminal Couit ^ 
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within his jurisdiction. Private and con- 
fidential enquiries should not influei.ee judicial 
decisions, {ll’atsh, J,} '^SHiQ Ali v. Emperor. 

21 A X J. 513 : X R 4 A. 126 (Cr ) : 

73 I C. 337 : 24 Cr. X. J. 593 : 1923 A. 596. 

S iZb— Security for good behaviour and 

keeping peace-^Order based on insujficient mate- 
ria I— lute i feren c e. 

The High Court seldom interferes in the preli- 
minary stage with the discretion of a Magistrate 
taking action under the preventive sections of 
I he Cr P. Code but when the materials on which 
the orders are passed are clearly insufticient to 
support the orders the High Court will interfere. 
[Newbotdd und C. C. Ghose IJ ) Nafar Chandra 
Pal Chowdhury v, Emperor. 38 G X J 198 : 

28 C W. N, 23. 

— — S 436 (New Code) — If applies to proceed- 
ings under c/i VIU, 

The present S. 436 (old S. 4371 contains the 
woids ‘‘any person accused of an offence ” in- 
stead of any accused person and hence does 
not include persons against whom proceedings 
were taken under Ch. VlII {May Oung, J.) 
Maung Than v. Emperor. 2 Bur. X. J. 285. 
’ S. 437 — Discharge of accused — Ofder 

directing further inquiry-^ No notice to accused 
— Validity of order. 

Where a Sessions Judge without giving notice 
to the accused directs a further n quiry in a 
case where the accused had been discharged, the 
order is bad and camiot stand. 20 All. 339, 
followed. (Stuari, /.) Saqar Mal v. Emperor, 

1923 A. 122 (1), 

S. 437 — Further enquiry-^Grounds for. 

The mere fact that a District Magistrate does 
not agree with the decision of the trjing Court is 
net a sufficient ground for ordering a funher 
enquiry as mentioned in S. 437 Cr. p. Code. 
{Ryves, J.) Umrao Khan v. Emperow 

X R. 4 A 95 (Cr ). 

* S, W—Futiher enquiry— Order for — 

—Grounds for. 

The mere lact that ihe Distiict Magistrate does 
not agree with the decision of the Trying Magis- 
trate is not sufficient ground for ordering 3 fur- 
ther enquiry under S. 437 Cr. P. Code. More- 
over notice must be given to the accused before 
action is taken under S 437 Cr. P. Code, 44 A, 
697 followed. {Ryves, J) Umrao Khan v Em- 
peror 21 A. X. J. 194 : X. R. 4 A. 89 (Cr.) : 

71 1. G. 600: 24 Cr. X. J 184 : 1923 A. 484 (2). 

S. iZH— Further enquiry— Order for — 

Lapse of time — Effect of. 

Mere lapse of time is not a sufficient ground 
for refusal to order further enquiry if the Court 
feels that an offence bas been committed which 
should be enquired into. Any other view would 
offer an inducement to accused persons to delay 
the proceedings, [Kotxval, A, J, C) Birjubhukan 
V, JANRAO. 69 I. C, 633 : 23 Cr X J. 746 : 

1923 Nag. 100. 

S. 437 — Further enquiry— Order for 

when to be made. 

Further enquiry cannot be ordered on the bare 
possibility of an offence being disclosedon further 
evidence being taken. There must be something 
on record to indicate that such an offence was 
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committed oi there must be something to show 
that fm ther evidence is available, which has not 
been taken and which would support a charge for 
that offence. [Kf lshnan, J ) Arumuga Mudalir 
In rc, 1923 Mad 59. 

S, <LZ*t —Further enquiry— Order for^ 

Whether notice to accused necessary ^ 

S. 437 of the Ci i ninal Procedure Code does 
not specifically mention that notice must be 
issued to the accused but it has always been 
held that notice is propei and there must 
be some special reason for not following the 
general rule prescribing notice Where however 
there has been a second trial and conviction the 
trial would not be vitiated by the fact that an 
order for further enquiry was made without giving 
an opportunity to the accused before ordering a 
re-trial The trial can be invalidated only if the 
accused can be shown to have been prejudiced 
by the fact of not having been given an oppor- 
tunity of being heard in the proceedings under 
S. 437 (Ptpon, J C) Khwaja HassaN v 
Emperor. 71 1. C. 360 : 24 Cr L J. 136. 

— — 'S. 437 — Further enquiry — Same mate^ 
rials. 

A Court has jurisdiction to direct a further en- 
quiry upon the same materials as were before the 
trial Magistrate. {Dalai, J C.) Haider Khan v. 
Emperor. 9 0. & A. L. B. 868. 

S 43 y — Further enquiry— W hen to be. 

ordered. 

A Sessions Judge can under S 437 direct further 
enquiry in a case where the accused has been dis- 
charged under S 253, but where no fresh evidence 
is lively to be produced the Court should hesitate 
before exercising such powers unless there are 
many palpable erroi s in the decision of the first 
Court, {Newbould and Suhrawatdy, JJ ) Abdul 
Rashid Sheikh v. Momtaz Sheikh. 

38 C, L J. 206 

S Order for further enquiry — Vali- 
dity— Failure to consider prospect of public ad- 
vantage from re-opening of case — Effect — Setting 
aside of order in revision — Jurisdiction. 

An order directing further enquiry under S 437 
Cr. P. C. without regard to what is really the 
material consideration in such cases viz., the 
prospect of any public advantage from the case 
being re-opened is one passed without jurisdiction 
and is liable to be set aside by the High Court in 
revision. {Oldfield and Ramesam, JJ.) Krishna 
PiLLAi'/n rc. (1923) M, W. E 56 : 

1923 Mad. 134 (1), 

S. 437—Order of discharge— Setting 

aside — Notice to accused, if necessary. See Cr. 
P, Code, Ss. 253 and 437. 17 D ‘W’. 247. 

— S. Scope. 

An order for a furthei enquiry should not be 
passed without notice to the person accused and 
them only if the order of discharge was manifestly 
perverse or occasioned a grave miscarriage of 
justice, (Broadway. J.) Bahadur Ali v. The 
Crown. 79 I. C. 510 : 24 Cr. L.J. 622 : 

1923 lah. 158. 

- — ^ — — S, 437 — Scope of — Further enquiry. 

When a Magistrate has passed an order dis- 
charging an accused person generally speaking 
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further enquiry should not be directed unless the 
order of discharge is manifestly perverse or foo 
lish or is based upon a record of evidence 
which is obviously incomplete. {Scott Smith, J.) 
Kakam Chand V Mathra Das. 

721 C 369 . 24 Cr L J. 369 : 1923 lah 329 (2). 

L. 437 — Want of notice vitiates ofder. 

Where accused has a plea to urge, want of 
notice vitiates the order passed without notice 
[Jafar Ah, JJ Mahendar Nath v. Milkhi Ram, 

1923 Lab. 689 (1) 

Ss. 438 and A39— Revision — Application. 

to High Court— No application to Sessions Court. 

The appeal m the lower Couit was disposed of 
by a first class Magistrate, who was empowered 
to dispose of appeals from the decisions of 2nd 
and 3rd class Magistrates under the provisions of 
S. 407 Sub-clause (2) of the Criminal procedure 
Code, A revision application to the High Court, 
Without going to the Sessions Judge and asking 
him to make a reference to this Coi^;L-4vas held 
to be not in order. 

Ordinarily an applicant ought to go to the 
Sessions Judge and move him for a reference to 
this Court But so far as the Rule in question 
was concerned the Court held that they could not 
discharge this Rule on that ground. The appli- 
cation having been heard and the Rule having 
been granted the High Court was bound lo 
dispose of the Rule on ihe merits, {Ghose and 
Choisner, JJJ Abdul Matlab v Nanda Lal 
Khatel. 50 Cal 423 : 1923 Cal 674. 

S. 439 — Acquittal — Powers of revision. 

In revision, the High Court has power to set 
aside even an order of acquittal and will do so 
when the order is based on a misapprehension of 
I law. {Chevis, J.) Fakir Chand Fakir 

69 I C. 379 ; 23 Cr. L. J, 699. 

' S. ^39— Acquittal — Revision — Interfer- 

ence by High Court, 

Where no appeal has been preferred against 
an order of acquittal by the Sessions Judge, the 
High Court does not ordinarily interfere on revi- 
sion suo motu to set aside the order of acquittal. 
{Pratt, J.) Emperor v, Maung Aung Gvaw, 

I Rang. 604. 

^ g 43 g — Action by Civil Court— Revision 
Interference, 

Where a Civil Court has taken action under 
S, 476 Criminal Procedure Code, the Revisional 
Court cannot act under S. 439 Criminal Proce- 
dure Code, {Duckworth, J.) Valab Das v, 
Maung Ba Than, 1 Rang 372 ; 2 Bur L X 154. 

S. 439 — Appeal from conviction under 

S, 304 /. P. C. — Enhancement -Powers of Court. 
Where the accused charged under Ss, 302 and 
1 304 I P. C. is convicted under the latter section 
! and appeals, the High Court acting under Ss. 423 
j and 439 Cr. P. C. can convert the sentence into 
j one under S. 302 I. P. C. [May Oung'and Duck- 
1 worth, JJ.) On Shwe v. Emperor. 

! ^ 1 Rang. 436. 
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Ss. 439 and 423 — Appeal disposed of on 

merits— Pleadei s’ absence. . See (1922j Dig. Col. 
1083, Olayat Khan v. Emperor. 

4 Pat. L. T 98 : 1 Pat. 589 : 
24 Cr. L. J. 118 (2) : 71 1, C. 246 (2). 

< — S. 439 — Application to lower Court — 

Omission to make— Effect of. See(1922) Dig Col, 
490. Sat Narayan Singh v. Emperor. 

71 I. C. 995 : 24 Cr. L J 275. 

S, Complainant— 'Right to be heard 

— Defamation. 

On hearing a revision the High Court could 
hear a private complainant in the case of an 
offence under Ss. 500 and 501 I P C 42 C 612 
Ref. (Ghose and Cuming, JJ.) Ashutosh Das 
Gupta v. Purna Chandra Ghosh 

50 Cal 159 : 71 I. C. 670 
24 Cr. L. J. 206 : 1923 Cal, 11* 

S* 439 — Ci. Revision — Findings of fact 

— Accepted by High Court 
Unless there is something on the face of the 
record showing that the accused has been pre- 
judiced 10 any way by the conduct of re- trial in 
the Couit below, the High Court would in revi- 
sion, accept the findings of fact of the appellate 
Court. {Pndeaux A. J. C.) Suryabhan v Emper- 
or. 711 C. 667 : 24 Cr. I J. 203 . 

1923 Nag. 155. 

S. 459 — Discretion — Exercise of. 

Where a discretion has been exercised by a 
Court of competent jusisdiction which is noton 
the face of it arbitrary, the High Court in re\i- 
sion will neither inquire into the reasons nor in- 
terfere. [Mulltck and Macpherson, JJ ) Gulli 
Bhagat V. Narain Singh 2 Pat, 708. 

— — Ss 439 and 476 — Direction to prosecute 
— Revision by High Court, 

The High Court will interfere in revision with 
a direction to prosecute made under S. 476 Cr. P, 
Code only when that direction is based on 
grounds merely fanciful » grounds so empty and 
so obviously wrong that the Court granting can- 
not be said to have formed serious judicial 
opinion, 23 A, 249 followed. [Macleod, C. /. and 
Crump, /.) Parshotamdas M. SHAH/n re. 

25 Bom. X. E. 282 : 72 I C. 359: 
24 Cr. L. J. 359 1923 Bom 201 (1). 

— S. 439 —Findings of fact — Power of High 

G<mrt, 

The High Court’s power of inteiference in 
revision With findings of fact is one that should be 
sparingly used. [Daniels^ /. C.) Mahomed 
Zahur V. Emperor 1923 Ondh 8 f2}. 

'S. 4Z9— Findings of fact— When open to 

question in tevmon. 

Ordinarily the High Court would not in revi 
Sion, go behind the concurrent findings of the 
courts below on a question of fact. {Devadoss JJ) 
Maruthayee V, Appavu Pillai. 

72 I. C. 892: 24 Cr. X. J.476: 

1923 Mad. 237 (2). 

S. 439— Ofifcr of acquittal. 

Where the accused has been acquitted by the 
trying Magistrate and the complainant apphes to 
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the District Magistrate to move the High Court in 
revision, to set aside the order of acquittal, the 
District Magistrate, if he considers the case to be 
of sufficient importance should, in the first in- 
stance, move the Local Government to file an 
appeal 18 P. W. R. 1915, Dist [Lumsden^ J.) 
Ganga Singh v. Ramzan. 1923 Xah, 601 (2). 

S. 439 — Order directing enquiry under 

S. 202— Stay of such order. 

A Magistrate cannot dismiss a complaint off- 
hand unless he is satisfied that no pnma facie 
case of any kind is made out and he considers 
that before issuing process against the peison 
complained against he should make further in- 
quiry, interference by the High Court on the peti- 
tion by either party for stay of the proceeding 
would obviously be uncalled for. {Lumsdetiy J.) 
Narayan Singh v. Emperor. 1923 Xah 663. 

S. AZO— Point not taken in courts below 

— Effect. 

The object of requiring application to be made 
first to the District authonties before moving the 
High Court is that in dealing with the matter the 
High Court may have before it the reasoned opi- 
nion of two Courts on the point at v lew and this ob- 
ject will be defeated if parties are allowed to take 
points which they did not pass m the court below. 
[Oanetls^ J.) Bhure Mal ?• Emperor. 

45 A. 526 : 73 I. C. 801 : 
24 Cr, X. J 689 : 1923 A. 606. 

§, qzo— Powers of High Court^Finding 

of fact, 

A revisional court does not decide the balance 
of credibility between two conflicting sets of wit- 
nesses or two conflicting issues of lact but it may 
be compelled to dissent from a finding of fact 
which IS either perverse or has been arrived at 
conlraiy to well established principles of law. 
{Walsh, J ) Umed Singh v. Emperor 

21 A. X J. 765 ; X. E. 4 A. 221 (Cr). 

S. AZO— Power of High Court to set 

aside a charge —Civil case. 

The High Court has power to set aside a charge 
in revision but it should be exercised only in 
very exceptional cases. .^3 P. R. 1910 Cr- Ref. 
The mere fact that an act gives rise to a civil or 
criminal Iiabilit> according to the intention of a 
person charged is not a ground for interference 
with a charge {Scoit-Snnih, J,) Bota Singh v. 
Emperor. 5 Xah. X. J. 36 : 

71 1. C 246 (1) : 24 Cr.X. J 118 (1): 

1923 Xah. 278 (1). 

S. 439 — PoxMier of High Court— Direc- 
tion io Subordinate Court not to try a case, 

S. 439 of the Cr. P. Code does not authorise 
the High Court to direct a subordinate Court to 
ref lain from trying an accused against w'hom 
process has been issued by such Couit. [Mul- 
lick and Buckmll^ JJ.) JHARU Lal v, Mahanth 
Madan Das. 2 Bat. 257; 

74 1 C. 718 : 24 Cr. X. J. 809 : 1923 B. 410. 

8. 4Z9— Power to revise order of Disfrwt 

Magistrate refusing transfer— Remedy of party. 
The High Couit has no power either under 
S. 439 or the Letters Patent to revise an order of 
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the District M-igistrate refusing to transfer a case ' 
from one Court to another. The remedy of the I 
party IS to file an application for transfer under | 
S. 526. [May Oung, J ) AsHU v. Mo Po Khan. j 
1 Bang 632 : 2 Bur. L. J. 236. j 

S, 439. — Revision against acquittal — • 

Inter ferenoe — Invalid cotnpostUon of offence. 

Where a person is acquitted of an offence as a 
result of an alleged composition of the offence 
which turns out to be invalid it is open to the i 
High Court to interfeie in revision and set j 
aside the acquittal. {Pipon, J. C.) Harnam D\ss 1 
V. Sain Dass 71 1. 0. 248 (2) ; 24 Cr. I. J. 120 (2). | 

^S. 439 — Revision against acquittal—- 

When justified — Compromise between parties — 
Non compoundable offence —Acquittal, 

As a rule an interference is not made in revision I 
with an order ot acquittal on the application of a i 
private party except where such interfeience ib ■ 
imperatively demanded in the interests of public 
Jubtice or where the piocedure adopted is so irregu ' 
lar or illegal as to vitiate the whole trial. Where a ^ 
magistrate trying a non-compoundable case heard i 
the evidence of ihe prosecuhon and framed a j 
charge bat thereafter acquitted the accused on the , 
complainant filing a written compiomise without 
considering the merits of tae case, held that the 
procedure of toe M^gntrate was manifestly 
illegal and that the High Court should mteriere iij 
revision with tne order ot acquittal. {Kanhajya 
Lai, J, C) Dr. 2ahiruddin v. Nasiruddin. 

71 I C. 602:24Cr. L. J. 186. 

S. 439 — Revision — Interference in — 

Practice— Order refusing to allow private vakt I 
to appear for accused— Revision against — Trial 
ending in conviction of accused be fore hearing oj 
revision — Remedy of accused. 

In an applicat on by an accused person for 
revision of an order of a Sub- Magistrate rei using 
to allow a private vakil to appear on his behali, 
it appeared that the trial in which ihe private 
Vak I’s assistance was required had ended in the 
conviction of the accused. Held, that the case 
was not one for interfeience in levision, because 
the accused could, in an appeal from the convic - 1 
tion, maRe it a ground of appeal tiat he was nn- j 
propel ly deprived oi legal assistance at the trial 
{Oldfield, J.) Saravayya In re 44 M L J. 366 : 

1923 Mad. 484 (2) : 17 I. W. 357. 

^S. 439 — Revision — Interference with 

pending case— Charge clearly unsustainable. , 
It IS unusual to interfere in revision with a 
pending case but where even on the evidence oi 
the prosecution witnesses the criminal charge is 
entirely unsustainable the High Court should 
interfere. 26 C 786 ; 38 C 68 loUowed. {Batten, 
C.l Emperor v. Krishna Rao. 

6 H. L. J. 119 : 73 I. C. 335 : 24 Cr. L. J. 691 

^ — 439 ^Nevision — Order of sessions 

judge — Report by District Magistrate — Inter- 
feirence by High Court 

It is not the practice of the High Courts in 
India to take action under S 439 of the Code of 
Criminal procedure on a report by a District 
Magistrate which has for its object interference 
with a decision by a Court of Session 
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A District Magistrate if he considers a Sessions 
Judge's order illegal should move the public 
Prosecutor to bring it before ihis Court, {Camp- 
bell, J.) Emperor v. Fazal Dad. 

73 I. C 269. 24 Cr. L. J. 573. 

Ss. 439 and 195 (6)— Sanction Order for 

by Sessions judge— Revision. See (1922) Dig. 
Col. 491. Nazir Hassan v, Mahomed Yamin, 

26 0 C. 104. 

— . 439— Sanction to prosecute— Question. 

considered by two courts below — High Court 
when will interfere — Gross and palpable failure 
of justice, See Cr. P Code, S 195. 

L. E. 4 All. 213 (Cr.). 

S. 439. — Scope of — Power of Court. 

See (1922) Dig Col. 491. Emperor v. Shiboo. 

45 A. 17. 

S, 439— Revision — Interference with 

findmg of fact. 

Where an appellate Court has dealt with the 
evidence carefully and has not omiited to con- 
sider any relevant or important portion of the 
evidence, the High Court would not interfere in 
revision with findings of fact of the Aopellate 
Court {Mulhck and Kulwant Sahay, JJ ) Gajo 
Singh v. Emperor 1 Pat I. E. (Cr ) 25 : 

(1923) Pat. 109 : 4 Pat L. T. 265 : 72 I. C. 959 : 

24 Cr. L. J 495 : 1923-:p. 238. 

— S. 439 (3) — Enhancement of sentence — 

Magistrate not specially empowered— Practice 

Except in very excepiional cases, the sentence 
passed by the High Court under its powers of 
enhancement should not, wheie the sentence has 
been imposed by a Magis^tate. exceed 7yeais 
rigorous imprisonment which a magistrate em- 
powered under S 34 has power to pass It the 
court th nks that even this is not enough to meet 
the ends of justice, the proper course is lo set 
aside.the trial and order the case to be comm tted 
to the Sessions (Scott-Smith and Fforde^ JJ,) 
Sewa Singh v Ranjha. 75 1, C. 356 ; 

24 Cr L. J. 932 : 1923 lah. 600 

S. ^^0— Release of prisoner on bail — 

Disappearance — Right of pleader for accused to 
be heard. 

Where an accused person applied in revision to 
the High Court and pending the revision, he was 
let off on bail and thereupon he disappeared held 
that the High Court would not hear his application 
for revision, (Lindsey, J.) Har Narain Prasad v. 
Emperor. I E 4 A. 72 fCr ) : 71 1- C. 704 : 

24 Cr. L. J 240 : 1923 A. 327 (1). 

Ss, 441, Essentials for offence. 

For a conviction under S 447 I. P. C. it is 
essential that there must be a finding of the trial 
court that the trespass was committed with the 
intention of committing an offence oi to intimi* 
date, insult or annoy any person in possession of 
the property. (Wazir Hasan A, J. C.) JaGMOHAN 
Das V. Emperor 9 0. & A. L. E. 1001 

S.441 — Scope of — If abrogates Ss. 263 

and 370 — Reasons for conviction can be stated 
later by Presidency Magistrate. See CR. P. 
Cope, Ss. 370 ANp 441. 44 M;, 1. J, 04, 
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Ss. 451 (2) and 434 — Scope of --Waiver of 

right — Tnal by Juiy— Warrant case. 

An Eurupenn British subject who has waived 
his ngnt of trial by jury may m a warrani case 
reconsider his* position befoie he is called on lor 
defei ce {N^u'bould and Suhrawaray, JJ.) Mak 
BUL Ahmad v Allen 60 Cal. 689 • 

74 I. C. 1040 : 24 Cr. L. 849 r 1923 Cal. 657 

— S. 454 — Any subsequent stage — If in- 
cludes Ttvtston, 

Tne expression “in any subsequent stage of the 
same case*’ in S. 454 Cr. P. Code includes the 
stage of revision. {Krtshnan, /.) Jeremiah v 
Johnson. 45 M. L. J. 800 : 18 L. W. 895. 

S. 471 — Crl, lunatic — Power of Court to 

pass ordtr for detention and safe custody. 

The mteiiiion o the LegisUtute ui amending 
S. ^71 01 the Criminal Procedure Code v\ai> that 
the Court lu a case where it has been lound th a 
an otience has b en coma itted by a lunat c. 
should confine itself to m .king an order th it he 
should be kept in safe custody in such place ana 
manner as tiie Court ihi ks ft. Then it is foi 
the Government under their own* powers to 
decide the luture fate of the person concerned. 
{Macltodt CJ, and Ctump, J.) Empekor v. Imam 
Hasan. 25 Bom. B, E- 286 . 1923 Bom. 261. 

* S. 476— — Successor or Judge, 

Under S. 475 it is competent tu ihe successor oi 
ajuoge before whom t se alleged offence was 
comm.tted or to whose notice ihe commission < f 
it was bioiigiit in the course oi judicial prtceed- 
ing tu direct ihe prosecution ot ihe offender. 37 
C. 642 : 34 A, 393 : 29 M. 331 followed, 34 C. 551 
35 C. 114 ; 6 P. K. 1919 not loilowed. {Scoit 
Smith, J,) Khan Muhammad v. Empe.vor. 

4 Lah. 88 . 71 1. C, 596 : 24 Cr. L J. 180 

Ss. 476 and 195— ^Direction to prosecute— 

Grant of sanction — Duty of Court. 

It IS tne duty of every Court to take action of 
its own rajiion in every apparent case of forgery 
or periury which is Cunimitted before it or 
brought to its nouce and to iUbtuute proceedings 
in ail such case?) if there is a leasonable pnba* 
bilitv of the prosecudoii i exulting in a conviction 
It this IS done taere would be no room left ior 
application from private pers jus for sanction to 
prosecute. The matter of reasonable probability 
of tne prosecut on ending in a conviction is prac- 
ticaliy the only matter which a court has to con- 
sider in pruceedings under S 195 or 476 Cr P 
Code {Halitfax, A. J. C.) Ganga Prasad v 
bHiAM Lal 1923 Nag. 180 

— — — ‘S, 4:*t9^Enqniry before granting sane- 
i ion— Nature of. 

Where in proceedings under S. 144 Cr. P. C., a 
deputy magii>traie made some personal enquiues 
but did not keep any record oi the evidence or 
allovv any croas examination, there is no judicial 
enquiry or proceeding and sanction to prosecute 
under B. 182 I. P. C. s lould not be granted. 
{Buckmll, /.) Chote Lal Modi v. Empei.oh. 

1 Tat B E. 137 (Cr.) : 74 I C. 710 : 

24 Cr. B. J, 808 : 1923 P. 642. 

S. 476 — under S, 202 (2)— 1/ » 

for oraer, 

Y D— 36 
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An Older under S. 476 Cr. P, C, can be passed 
on the basis ot evidence recorded under S. 202 t2) 
Maepherson, J,) Banshidar Marwari v. 
Emperor. 74 I. c lc54 (2? : 

£4 Cr. B J. £62 (2) 

S, 4Y6, — “In the course of judc’a! procee- 
dings*’— Return of documents af er disposal of 
case — Petition for — Order for prosecutiim — Le- 
See (1922) Dig Col. 493 GirijaNanda 
Kali Mitter v. Emperor. 

71 I C. 666 : 24 Cr. B. 3. 202. 

— Ss. 476 and 4 [M ] — Ex parte detree— Set 

aside— Trial of suit thereafter — Judicial pro- 
ceeding. 

The irial of a suit alter the ex parte deciee 
against the defendant is set aside may be regaid- 
ed as a continuation of the trial of the same suit 
wh’ch hrst ended in a deciee for the pUnitiff. 
The definiiijin ol j'udiciil proceeding ’* m S 4 im) 
Criiniiial froctdine Code is not opposed to 
this view Where at the time of d smiS'ing the 
suit, the District Mun^it o mmcnced *o taue 
action under S. 476 Criminal Procedure Code, 
by issuing notice to the i etilioner to show cause 
agantst an order being passed under that Section. 
Held his proceedings were legal. 32 M, 49 ; 42 M. 
422 Ret. {Spencer, J.) Arlmlgam Pillai In le 

18 L W. 133. 

S. Order under— Essentials of. 

fn an apfeal from a conviction tlie High Court 
directed 'he t>essioris judge to take a^timi under 
V. 476 Cr. P. C. HeiU, it was the duty of the 
Sessions Judge to apply his mmd to ihe matter on 
the merits and then only decide whetner a rro- 
■^ecution was necessary or not {Stuart a*^d 
Kanhaiya Lai, JJ.) Ghansam Rai v. Emperor, 

21 A. B. J. 930 

— S. 476 - Order under — Powers of District 

M a gt Pirate. 

A Distr ct Magistrate has no power to inter- 
fere with orders passed under S. 476 Cr P. C. by 
•subordinate magistrates, but it is otherwise if the 
ordi-r is passed under S. 195. [Daniels, J,] Sita 
Ram V. Emperor. 73 I. C. 690 : 

24 Cr. L. J. 658 ; 1923 A. 597. 

S 4i7B—Oeder ^‘pder-^-When to be passed^ 

It is no use passing an ordei under S. 476 Cr. 
P. C. unless there is a reasonable probability of 
conviction. (Fos /.} Chaudhhry Mandfr v. 
Emperor 74 I C. 855 : 24 Cr. B. J, 828. 

S. 476— Sanction based on evidence 

which is not legal — VaBdiiy of. See Evidence 
Act, S. 45. 1923 A. 601* 

— ; S. 476 — Sanction — Court acting on the 

evidence of witnesses whom applicant had no 
orponunity to cross examine — Direction for 
prosecution before termination of Civ il proceed- 
ings, See (1922/ Dig. Col. 495 Perumalla 
Venkatasubbiah In re. 44 M. B. J. 74 : 

69 I. C. 440 : 23 Cr. B. J. 712 1923 Mad. 228* 

S. 476— Sanction to prosecute— Duty of 

Court See. Cr. P. Code, bs. 195 and 476. 

1923 Nkg 2S3. 
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CEIM. FEO. CODE (1898), S 478. 

S, 478 — Faulty procedure. 

An Assistant Colkclor, alter deciding to act I 
under S 478 neglected to follow tiie duectioiia i 
contained in the secoiid sub section of that sec ‘ 
tion, whicn requ res that ii he concludes the en- 
quiry himself, his proceedings shall be conducted 
as nearly as may be m accordance with chapter 
ISj Ciim Pro- Code. He fiamed no chaige and 
although he made some sort of enquiry U was cf 
a pertunctory character and when he came to 
write his commutai order, he incorporated as the 
mam grounds for commitung for trial the reasons 
which he had given in his judgment in a Civil 
suit, with the result that there was nothing jn 
any way resembling- a proper record m the Com 
milting Magi^iirale’s Court. Heidi that the trial 
was irregular, there having been no proper pro- 
ceedings beiore the Commnting Magistrate 40 
All 32, Foil, [Walsh, J.) Ewpekor v» Basha 
Nand 1923 A. 610. 

S. 481— pi — Prosecution — Pro- 
cedure. 

No person can be punished for contempt oi 
Court which is a criminal ofieuce unless tne 
saecitic ohence charged against him be disthictiy 
stated and an opportunity given him of answer 
ing. The omission to record the statement of a 
legal practitioner charged for contempt is a fatal 
detect to the prt secution. [Newbould and Suhra- 
waidy ij.) Krishna Chandra Bhowmik v. 
Emperor. C. I. J. 635 74 I. C. 642 . 

24 Cr L. J 798 : 1923 Cal. 662 

S. 481 — Statement of prisoner — Absence 

of — Effect 

The order of the Magistrate falls short of the 
requirements of S. 481 il it does not contaiu the 
statement m ide by the petitioner. [Abdul Raoof, J.) 
PoHU Ram V. Emperor. 1923 Lah. 88 

B, Maintenance of child— Boy of 

the a^e of 17 or 18, 

A father is bound to maintain a child if he is 
not able lo maintain himself. Where a boy is 17 or 
18 and is aole to work and earn a living he cannot 
compel his father to educate him in a college and 
thus belter his prospects. [Maung Ktn^ J,) 
Abdul Rahim v. Ma Shwe May. 

73 I. C. 334 U) : Cr. L. J. 590 (1) : 

1928 Bang. 46 (1). 

— — S 488 — Mutual agreement-L^v^ng apart 

— Short quarrel between husband and wife. 

Where a husband quarrelled with his wife and 
exchanged angry woids and then the husband 
kept her away from the house there is no living 
apart by mutual agreemeijt within S 488 Cr. P. 
Code. {Maung Km, J,\ Ma Pwa Kyin v. Maung 
Ba Thin- 1923 Bang. 100. 

— S. ABB— Order for maintenance — Effect 

pf decree of court. 

The Subsequent dtcree of civil court supersedes 
any order lor maintenance tnat may have been 
previously paS'^ed by a Criminal Court under 
S 483 Cr. P. Code. Such a decree is ao answei 
to an application for enfoi cement of an order 
obtained by the wife under S, 488 of 
foi; Jier maiivtenance, without proof bv 
husband that the conditions of the decree for * 


CEIM. BBO. COBE (1898), S 488. 

custody had been duly complied with and that 
without any suthcieut cause she has left his 
custody [Das, J ) Ramdheyan Ram v Mt. Ram 
Dularia. 1 Pat. I. B. (Cr ) 158 : 1923 P, lu3 (1), 

— S, 488 — Order for maintenance— Jurts^ 

dictton of Civil Coui t to entertain a suit for 
declaration— Effect of decision of Civil Court. 

A Magistral e’s order for maintenance under 
S 488 Cr. p. Code has not ihe effect ot taking 
away the juri&dictiau of the Civil Court ►and it 
can entertain a suit for a declaration thafthe 
person who has been required to maintain 
another as his son not his father. The Civil 
Court could not grant an injunction restraining 
the magistrate fiom enforcing the ordei for 
maintenance but theplaintih could ask the mag’S- 
irate lo abstain from giving further effect to his 
order m view oi the finding of the Civil Court, 
[baunders, A C.) Nga Po TheiN v, Ma Me 

S. AN 70 I, C. 897. 

S. 488 — Order for maintenance — 

pension— Temporary stay of wife with husband, 
A mere temporary stay of the wife with her 
husband after the passing of an order under S. 488, 
Cr, P. Code does not have the eflect of cancelling 
the order but it may suspend tne operation of the 
order for the lime being. Where after an order 
for maintenance has been passed both the hus- 
band and wife while temporarily living together 
presented a pe ition by which they agreed that 
the husband should pay bis wife Rs. 10 a month 
so long as she staged at tne house of her lather 
and the petition asked for a decree on the said 
terms held that the intention of the part es was, 
when they filed a petition, that the lady should 
abandon all claim for arrears due till then. 
[bandersofit C /. and Panion, J,) Pahul Bala 
V. Satish. 37 C. L. j 180 . 75 I C 529 : 

24 Cr L. J. 945 : 1923 Cal 456. 

S, 488 — Order to pay maintenance — 

Effect of decision of Civil Court as regards pater- 
mty of child 

Where an order for maintenance has been made 
under S 488 Cr. P. Code by a Magistrate and 
vvheie the relationship on wtnen the mdiiuenance 
order is based has been declared by the final 
decree of a competent Civil Court not to exist, it 
is open to the person adversely affected thereby 
to ask the magistrate to abstain from giving any 
turther effect to his order of maintenance. 14 C. 
276 ; 33 M L.J, 449 Ref. [Ayhng and Odgers, JJ,) 
Maddu Venkayya V, Maddi Paidama. 

46 Mad. 721 : 46 M. L. J. 104 : 18 B. W. 132 : 

(1923) M. W. JSf, 401 : 73 I C. 944 : 

24 Cr. L. J. 720 : 32 M. I. T. 345. (H. C.) : 

1923 Mad’ 707. 

S. ABB— Personal law abrogated— Bud-^ 

dhist monk sued for maintenance of child* 

Even a Buddhist monk is bound to maintain 
his chdd. The Cr. P C must override bis per- 
sonal law, if it conflicts with it. The presump- 
tion is that an able bodied man has sufficient 
means to support his c* ild as well as himseli and 
that it is for him to prove the conirary. [Mac Coll, 

AJ, C ) U Thiri V, Ma Pwa Yi, 

72 I. C. 368 : 24 Cr. L 3, 368 : 1923 Bang. 131. 
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S. 488— Pongvi — If liable to pay main- 
tenance Sc6 (1922) Dig CoL. 496, Ma B Shi 
V, U. Aditsa. 72 I. C 974 ; 24 Cr, L. J. 510 

S. 488— Pnor decree for rcsUtuUon of 

conjugal 7 7 ghts—If a bar to appltcaitcn for fnatn- 
ienance — Bona fides. 

In an application for maintenance bv a wife 
under S. 488 Cr. P. C. a decree obtained bv the 
husband long prior for restitution ot conjugal 
rights IS no bar. If the husband has no bona 
fide intention of maintaining his wile a Court 
should award maintenance. {Tlamaswamy Iyen- 
gar. J,) Narayanappa V. Chikka Mariamma 

1 Mys. E. J. 137 

S 488 (^) — Wilful default — Insolvency 

of husband-" Efjectn 

A husband who has been ordered to pay main- 
tenance cannot be guilty of wiltul reglect under 
S. 488 t3) Cr. C after he is adjudged an insol- 
vent and while the order of adjudication remains 
in force. (C, C. Ghose and Cuming^ JJ ) Halfhide 
u. Halfhide. 50 Cal. 867, 

S. 488 (6)— Order for maintenance— 

Application to successor of Magistrate who passed 
the order jor its modiftcaiion. 

S. 488 (6) of the Cr. P Code gives power to the 
successor of a magistrate who passed an order lor 
maintenance to reopen the prder on application. 
(May Oung.JA Maung TuN Yin v Ma Their 
Smi. 2 Bur. L. J. 61 : 

75 I, C. 304 : 24 Cr. L, J, 928 . 1923 Bang. 169. 

Ss 492, 495— complaint— Prose- 
cution conducted by party— Power of Distnct 
Magistrate to direct withdrawal, 

A private complainant was allowed to conduct 
the prosecution. After the charge was framed, on 
the application of the accused the Di&tnct M^gis 
trate directed the prosecuting Inspector to with- 
draw the case. Held^ neither S. 492 nor S. 495 
applied and the order was illegal iSulaitnan. J-) 
Ram Gobind Singh v. Lallu Singh. 

21 A L, J. 855 : L. B 5 A. 1 (Cr.) 

S. Accomplice witness— Corrobora- 
tion — Dacoiiy. . ^ 

An accompl ce witness against whom a criminal 
case has been withdrawn under S. 494, Cr. P. C. 
is a less reliable witness than one to whom a 
pardon lias been tendered under S 3i7 His 
Evidence is tainted and must be corroborated in 
material particulars beiore it can be acted upon. 
This is not so necessary on a charge of dacoity 
where the only direct evidence ihat caw be given 
of association is that of zco mplices, {Campbell. 
J.) Chhaprolia V. Emperor. 73 I. c. 808 

24 Cr. L. J. 698. 

S . 494 —Scope»wiihdrawal — Reasons 

Where the Magistrate should have given his 
reasons for allowing withdrawal and d’d not ac 
properly in passing the very brief order viz , 
the case is withdrawn, the accused is hereoy 
discharged, without r^erence to S, 494 which 
coiild have shown him that his consent was 
necessary and that (under ceitam authoniies) be 
had to state his reasons for giv^g that consent ; 


CBIM. PBO. CODE (1898). S. 494. 

Held : the absence ot any staieinent of reasons 
in the pariicalar case did not vitiate that order 
10 such an extent as to make tl is case a ht 
case for exceptional treatment and to justiiy the 
setting aside of an acquiaai on revision in the 
absence of appeal by local Government under 
S, 417. Order ot discharge m summons cases 
under this section is an order ut acquittal. 
{Abdnl Qadir, ],) MUL SiNGH v, Empekok. 

72 I. C. 593 : 24 Cr. L. J. 433 ; 

1923 Lah. 163. 

S. A^^—Wtthdra%val allowed — Revision 

against — Reasons if to be recorded — Private 
party^ 

Where a prosecution is withdrawn under S. 
494, Cr P. C., the validity ot the order is not open 
to interference m revision at the instarxe ui a 
private party. The Court need not itcoid its 
reasons for permuting the withdrawal [Mullick 
and Maepherson, //.) Gxjlli Bh.agat v. 
Narain biNGH. 2 Rat. 708. 

‘S. 494. — Withdrawal of a case— Inter- 
ference by High Court in revision. 

Where reasons have been given by the Court 
below for allowing the wnhdiawal of a cr’ramal 
case the High Court wiU be slow to interfeie in 
revision against the order allowing the with- 
drawal. S. 494 controls the other sections of 
the Code relating to Sessions Trial. [Ghose and 
Cuming, JJ.) Bepxn Behari Ghose v. Hari 
Pada Ghose. 71 1, C. 53 : 24 Or. L. J 5. 

S. 494— Withdrawal of prosecution — 

Effect of— Fresh complaint on the same facts. 
See (1922) Dig Col. 497. Chandikam Verhqmal 
V. Emperor. 69 I. C. 625 : 23 Cr. L. J. 737, 

S. 494 (a)— Withdrawal of prosecution— 

Order for — Reason to be stated. See (19221 Dig. 
Col. 497 JAGAT Chandra Roy v. Kalimuddi 
Sardar, 71 1. C. 693 : 24 Cr. i,.J. 229. 

— — S. 494 (a) — Withdrawal of prosecution — 
Reasons for order of Court to be rcc 'tded. 

“ In according or withholding consent to an 
application by the Public Prosecutor for w’th- 
drawal under S. 494 (a) the Court acts in a judi- 
cial capacity and for its order, as ior eveiy order 
judicially made, the Court must give and record 
Us reasons so that the High Ctmrt may be in a 
position to say whether the discretion ves-ed in 
the Court has been properly exercised 22 C, W. 
N 69 : 41 I. C, 998 Rel, [Prideaux^ A, J, C.) 
SUGAN CHAND if. CHUNNILAL 

6 N. L. J. 177 : 72 I. 0. 361 : 24 Gr. L J. 361 : 

1923 Bag. 260. 

— S. Withdrawal by Public Prosecu- 
tor-Grounds for — Revision— If pru per. 

When a public Prosecute r withdraws a case 
under S. 494 and the Court consents to it, it must 
record its reason so tnat the H'gh Court may 
judge whether the discretion vested m the Court 
has Been properly exercised. 

Where against such a i order of withdrawal a 
revision is filed by the complainant, the Court 
ought not to taire action upon it. The proper pro- 
cedure IS 10 appeal through Government, (May 
Oung, J.) Abdul Gaj?i v. Abdul Kader, 

2 Bur. B, Z. 2tT, 
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S. Directing bail befoie the Police 

investigation — Crim. Pro. Code^ S. 202. 

A Md^ii'tiate being ot opinioa that further 
inquiry was neces&ar>, sent the complaint to the 
Poiice and directed further that if the crime be 
proved, the accused should be challenged in due 
course, and that il he gave bail of Rs 2»U00 he be 
released Htld : that the powers under B. 496 
are very wide and co^ er a case of tins kind 
[Lumsden, J.) Narayan biNGH v. Emperor. 

1923 Lah. 663 

S. 497 — Bail— Grant of — Considerations 

Bail is not to be withheld merely as a punish- 
ment. its object IS to secure the attendance o* 
the accused at the trial and the test to be applied 
IS whether it is probtble the party will appear 
to take his tr»ai cunsideriog tue nature of the 
accusation, the evidence in sup;iort of it and the 
punj hmeiic awaidable. The power to admit jo 
trill Is not arbitrary but jud cial. [Mookerjee and 
Chatter JJ.) NaGENDi^anATH ChakkaBARii 
V Emperor. 38 C, L. J. 388. 

S. ^01— Scope of> 

Persons accused oi non- bailable offences should 
not be releasee on bail as a lule, but they ma> 
be so released if there aie reasons loi bei evmg 
the case against them will n<>t suc»-eed and there 
are special c rcumi»Unces justitying bail Tne 
law IS not that such persons should be enlarged 
on bail, unless and until ihe court is satishcd that 
there are good grounds for believing them to be 
guilty. {Stuart, J.) Emperor v. Mt. Bashiran 

1923 AU. 479 (1) 

S. 498— — Reference to sessions 

judge— Power to let on bail* 

It stands to reason that if in the case of a 
person wno is coiuicted and who has preferred 
an appeal bad is allowaoie. bail can s m larly be 
allowed *n the case of a person ag^iinst v^ho n an 
order has been made uu ler S. iXb and which 
order is liable to be revised by a Sessions judge 
under the provisi ms ot S. 123, sub S (2) . At any 
rate, there is no reason why any lestnctio.* 
should be placed upon the wide provisions of 
section 498. [Ghose and Cuming^ //.) Ahmed 
Au Sandar V . Emperor. 50 Cai. 969 . 

37 0. L J. 592 : 75 I. C. 537 : 24 Or. L. J. 953 

1923 Cai. 723 

— S. 498~*Ltfflftfe to appeal to the Privy 

Council — Power of High Court to grant bail 
On the ti ue construction oi the provis'ons of 
S. 498 Cr. P, Code where the High Court has 
dealt with the application of the petitioner by wa> 
of tevision /. e , having granted a Rule and hav- 
ing heard ihe Rale ana discharged u the Couxt 
is fundus officio and it has no jurisdiction under 
the pi ovis ons of S. 498 to grant bail, in order 
that a petition for leave to appeal may be made to 
His MajCbty in Council or uniil the petit on for 
leave to ap jeal to His Majesty in Councl is dis 
posed ot. 21 M 161 Dist. 15 P R (1908) F B, 
KSanderson, C\ J. and Richardson 7.) Tulsi 
Teuni V. Emperor. 50 Cal. 585 . 

72 I C. 362 : 24 Cr, L, J, 362 : 1924 Cab 64. 

— bOZ— Commission -didditional District 

HagisiraU— Power to tssue, 


CEIH, PEO. CODE {18«>8), S. 517. 

Addnional District Magistrate authorised to 
exercise all ihe powers of a Distinct Mag sirate as 
contained m Schedule III pan V (18) is empowered 
to issue a commission under S. 503. This power 
entitles him to issue a commission for the examina- 
tion of a witness within h’s own jurisdiction. 
[Broadway, J,) Bahadur Aliv. Emperor. 

73 I. C. 510 : 24 Cr. L. J, 622 ; 

1923 Lab. 158. 

S. 503 — Commission fot examination of 

witnesses— Refusal — Dm easonable expense. 

The District Magistiate is given under 8.503 
a discreaon in the matter of issuing a commis- 
sion and if the attendance nf a witness cannot be 
secured without enormous or unreasonable 
expense the District M agisirate might d rect his 
examination on commibSion 5 A. 92, 6 A. 224 
8 C. 896 Reh {Martineau, J.) Pakmanand v. 
Emperor, 1923 lab. 73. 

S. 514 — Bond for good behaviour — 

Conviction under 6 323, /, P. C. — Forjeiture— 
Recovery of amount. 

After a conviction under S. 323 I. P. C., a bond 
for go d behaviour can be forfeited. On forfei- 
tuie, the amount can be recovered irom the 
principal or surety but not twice over i e. from 
both. \Moti Sugar, J ) Emperor v, Abdul azi^. 

4 Lab. 463. 

S. 514 — Forfettufe of bond — Failur to 

give Notice— tf feet — Who can appeal, 

Pa'-s ng an order of Jeneiture regarding a bond 
under S 1<^7 Cr, P. C wiihout notice to tne party 
whose bond is forfeited amounta to a lailure of 
just ce — Tne error is not cured by S. 537, Cr. P. 
C, [Daniels A. J. C.) SARiV v, Thakt rain Jai 
Raj Kuar. 9 0* & a. L. E. 119. 

S 51 *^ — Applicability — Proceedings 

under b. 512, 

A proceeding under R. 5 12 (!) Cr. P. C. is 
neither an enquiry nor a tridl w.thin t le meaning 
of S. 517 Cr P, C It is not the function of a 
crmi nal court t ) decide ni e questions nn olving 
principles < f civil law, it there is a dispute be- 
tween rival parties claiming return cf property. 
In such cases, tne normal pmeedure is to return it 
to the peis »n from wn om it was seized and leave 
the dissatisfied party to his remedy in a civil 
c.mrt [May Dung, J) P. R. V. N. Velliappa 
ChiiTTY V . Joseph. 2 Bur. L J 85 : 

1923 Bang. 248. 

Ss. 517 and 520 — Disposal of criminal 

appeal by Sub-divisionul Magistrate — Order for 
disposal of property passed alter the decision of 
the appeal — Competency of bub- Divisional Magis~ 
t rate — S otice to pat ties. 

Where a Sub-divisional magistrate decides an 
appeal against a conviction it is competent to 
him as part of the proceedings on appeal to make 
an order under S. 520 Cr. P. Code for the dis- 
posal of the property concerned in the case. 
VVhere there ij> some interval between the date 
oi ihe decisi m of the appeal and the passing of 
an j»rdcr under 3. 5 *0 Cr. P. Code it is desirable 
that tne parties should be given a reasonable 
opportunity ol being heard before the passing of 
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the order- (Krishnan, J ) Akunachala Thevan 
V. Vellachami Thevan. 44 M L. J. 56 . 

32 M. L T. [R. C.) 104 : 17 L W. 462 . 

46 Mad, 165 : 71 1. C 514 : 24 Cr. L. J. 162 : 

1923 Mad 324. 

— S. 511— ‘Disposal of ‘property’— Order 

regarding — When can be made. 

All order for ihe disposal of property regarding 
which an offence has been committed can only be 
made upon the conclusion of an inquiry or trial, 
and n on the application ot a person subse- 
quently made after the trial is over. \Moti 
Sugar, J ) ABDUL D Gulam ivIahammad. 

4 Lah 460. 

S. 511.— Gold entrusted to goldsmith 

for making jewel — of jewel when made 
Restoration of property. 

A goldsmith was entrusted with a certain quan- 
tity oi g jld and diamonds for making a comb for 
the com jUinant. When tne article was nearly 
completed the goldsmith pledged it for Rs. 800 
with a diamond merchant who had no knowledge 
that tne property was the property ol the com 
pUinant. The Court ordered the jewel to be 
returned to the complainant. Held that the order 
was justifiable. [Macgregor, J). Chaganlal v. 
Maung Po KaUK- 2 Bur, I. J. 152. 

Ss. 517 and 520— Order for disposal of 

property — Power of appellate Court — Application 
by accused who was acquitted on appeal. 

An application by an accused peison who was 
acquLted on appeal of an otfence under S, 411 
I, P. C., to the Appellate Court ior an order 
directing the return oi the money is an indepen- 
dent application to the AppelUte Court with a 
vievv to its taking action under Ss, 517 and 520, 
Criminal Procedure Code. No period ui 1 niitatioa 
IS prescribed for such an application and it Cciti 
be made w thm a reasonable time irom the date 
on which an accused peism is acquitted of the 
otfence cnarged. The words “ and take any 
further orders that may be jubt'* lu S. 520 of ihe 
Criminal Procedure Code are intended to cover 
cases Ol this nature and to enable superior courts 
to pass proper orders in cases where property 
has been erroneously disposed of under S. 517 oi 
the Cr P. Code. {Moti Sugar, J ) Kanshi Ram 
V, Emperor. 4 Lah., 49 : 73 I. C. 937 : 

24 Cr. L. J. 713. 

S. 511— Pledgee— Goods stolen by pledgor 

— Restoration of goods— Transfer to third person. 

A pledgor dishonestly removes from the pos- 
session ot the pledgee certain goods and selN 
them to a third person foi good consideration and 
the pledgor is convicted for theit, it is open to 
the CQuit to pass an order under S 5l7 of the Cr 
P. Code directing the stolen articles to be return- 
ed to tue pledgee who as the person, holding a 
lien on tnem, was entitled to their possession 
(Newbould and Suhrawardy^ JJ.) Gour M« ham- 
Dalui V. Bansidhar By as. 71 1. C. 7C2 

24 Cr. L. J. 238 : 1923 Cal. 598. 

S, 511 —Restoration order — Bona fide 

purchaser — Remedy. 

Where property was stolen a long time back 
and a part of it comes into the hands 9 ! a 


CEIM. PRO. CODE (1898), S. 522. 

merchant at a great distance, who has honestly 
aided in the detection ot the otfence, a ciimipal 
court ought to hesitate a long time before making 
an order of restitution, even li the goods were still 
%n esse When a question of bona fides and of 
title by purchase or otherwise clearly aiises, the 
duty of the Criminal Court is to leave the com- 
pUmaiit to his remedy in the Civil Court. 

The Jurisdiction to pass an order under 5. 617 
Cr. P. C. IS confined to an order at the conclu- 
sion of the trial for the disposal of the property 
which IS before »t— Such an order can only be 
made in the presence of the purchaser, who has 
a right to be heard. [Walsh, J.) Naina Mal v. 
Emperor. 74 I, C. 708 : 24 Cr. L. J. 804. 

— S. 517 — ^cope of — Dhection for delivery 

of property already returned. See (1921) Dig Col. 
466. JHUMAK Singh v. Tota Mahto. 

1923 P. 84. 

— S. 522 — House trespass — Unlawful 

possession during absence of owner — Owner kept 
out by force — Order under S. 52*2, Legality of. 

Where a wife who had deserted her husband 
for several years took advantage at his tem- 
porary absence from his house, broke open the 
lock and entered into the house and subsequently 
kept out the husband by force, an order under 
S. 522 Cr. P. Code is legitimate. [Davadoss^ J.) 
Maruthayee V. Appavu Pillal 

72 I. C. 892 : 24 Cr. I. J. 476: 

1923 Mad. 237 (2). 

520 — Appellate court— Power to 

order restoration. 

An appellate court under S. 520 Cr. P» Code 
has power to modify, alter or annul an order 
made under S. 517 or make any fuither orders 
that may be just. If the»e are complicated ques- 
tions of title involved, it is better to leave such 
questions to the Civil Court. (Sulaiman, /.) 
Onkar V. Emperor. 21 a I, J. 877. 

— Ss. 520, 517 to 519— No appeal from con- 
viction — District Magistrate' s power to inteifere 
with an order passed by a Subordinate Court 
undef S. 5l7. 

Where no appeal has been filed from a con- 
viction by a subord nate Court, District Magis- 
trate has got juribdxtion to interfere as a Court 
ot revision under S. 520, wit i an order passed by 
ihe trial C^'iirt under S. 517. {Robinson, C.J» 
and May Onng, J ) EMPEROR t? Ngo Po Chit. 

1 Rang. 199 : 2 Bur. I. J. 241 74 I. 0 1050 . 

24 Or. L. J. 858 ; 1923 Bang. 227. 

Ss, 520 and 869— Order for disposal of 

property regarding whxh otfence has been com- 
mitted — Order by Appellate Court sometime 
after— Judgment— Mere irregularity. See (1922) 
Dig. Col. 498. Subba Naidu in re 

71 1. C 511 : 24 Cr, I. J. 159. 

S, 522 — Appellate Coutt— Power to 

direct restoration of property, 

The discretion to pass an order relating to 
restoration of property is vested in the trial court, 
and a court of appeal or revision caontt in a case 
where the former has refused to exercise it^ 
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discretion, cancel it to do so. {Daniels, J ) Aziz 
AriMAD V Buddu Khan. 45 A. 553 : 

21 A. L. J. 459 : 1. E 4 A. 86 (Cr.) • 
73 I. C 773 (1) : 24 Cr L, J. 677 (1) 

S. 522 ^Aliended by criminal force — 

Meaning of — Criminal trespass — Resistance, 
Where a person owning a field prevented cer- 
tain trespassers from ploughing up his sugar 
cane crop and was driven ofl with st cks and 
lathis by the trespassers Held that the offence 
committed by the trespassers was one attended 
with criminal force and an order under S. 522 
Cr, P, Code could be passed against them. 
{Lindsay, J) Empkror v, Ashiq Husain Khan. 

45 Ail. 25. 

S. 522— Conviction set aside — Effect 

Where a conviction is set aside the order 
under S 522 result ng therefrom must also be 
set aside. Once it has been held that no offence 
has been committed the consequences arising 
from the commission of the offence must auto- 
matically cease to be. The irregularity in first deal- 
ing with the order under S. 522, Cr. P. C. before 
tasing up the, appeal from convict on under S. 
447 Penal Code which ultimately results in ac- 
quittal IS only a technical irregularity. 5 P. R 
1895 Foil. [Harrison, J ) Lalchand v. Dasondhi. 

72 X. C. 957 : 24 Cr L J. 493 1923 Lah. 15 

S. 522 — Criminal trespass — Offence 

under S, 447 C P, C, — Use of criminal force. 
Where certain persons were convicted ot an 
offence under S. 44^ I P« C. by reason of their 
having continued to cultivate certam helds in spite 
of their ejectment and there was nothujg to 
indicate t «at the offence ot criminal trespass was 
attended by the use of criminal force, held that S 
522 Cr. P* Code c uid not, un these facts, apply, 
aud that the oi der ot the magistrate directing the 
delivery of possessijn ot the fields in question 
with the crop standing thereon to the complamant 
could not be sustained. [Kanhaiya Lal^ J ) 
Chunni Lal V, Baldeo. 21 A. D. J, 593: 

L, E. 4 A, 129 (cr.). 

S 522— PowiiT of appellate court to order 

restoration — Ro order by Trial Court — Powers of 
High Court 

Where the Trial Court did not make an order 
for restoration of property under S 522 Cr P, 
Code, the Court of appeal caanoi direct restora 
tion. But under the Code as amended, the High 
Court acting in leference on revision has power 
♦o pass the necessary orders. [Sulaiman, /.) 
Cachman V, Emperor, 21 A. L J. 871. 

S 522— Refusal to make order for res- 
toration of property — interference. 

Where a criminal Court in the exercise of its 
distcretion refuses to make an order ot restoration 
of property, it is not open to a court of appeal or 
revision to set it aside. [Darnels J ) Aziz Ahmad 
% Buddhu Khan. 45 A, 553 : srl A. L J 459 
L. ». 4 A. 86 (Cr.; ; 73 I. C 773 <1; : 

24 Or. D. X. 677 llj 

5^— Order of Magistrate on Police 
Reforh^Rms^oit, 


CEIM. PEG. CODE (1898), S. 626. 

It is not incumbent on a Magistrate to hold a 
judicial enquiry on oaih before passii'g an order 
unoer S. 523 Cr. P. Code Such an order can be 
passed on Police reports ancl papers alone with- 
out ail independent enquiry on oath held by ihe 
Magistiate wiih regard to the question of posses- 
sion, On a proper case being made out, a High 
Court has jurisdiction to examine orders passed 
under S. SZ3 Cr. P Code, [Broadway, J] Chuni 
Lal V, IsHAR Das. 4 Lah. 38 : 73 I. C. 702 : 

24 Cr. L. J. 670. 

S. 526 — Action after application. 

Where the Magistrate sent the record after 
inex^)lic<ible delay and whete the Magistrate had 
Charged accused’s, lather with an offence owing 
to enmity. Held, a transfer was desirdble [Scott- 
Smith, J.) Kirpa Ram v, Buta Singh. 

1923 Lah. 282 (1). 

S. 526 — Applicability — Proceedings 

under S 145, Cr P. Code See Cr P. CoDe, 
S. 14.5. 1923 Oudh 161 

S. 526— Compromise attempted by Judge 

—Failure — If ground for transfer. 

Where a Magistrate tried to bring about a 
compromise between the parties but lailed, the 
coranlaiuant if he leels suspicious should be grant- 
ed a tiansfer of the case. [Dalai, A J C.) Gaita 
Charan Misra V. Kunwar Bahadur. 

9 0. & A. L. E. 868. 

8. 526— Conviction— Retnal ordered by 

appellate Court —Expression of opinion in coun- 
ter case— Transfer. See (1922) D G. Col. 499. 
Mahadeb Marwaki V, Kishan Lal Marwari. 

72 I. C. 339 : 24 Cr. L. J. 389. 

S. 526 — Grounds fot — Extra judicial 

duties of Magistrate — Suspicion 

Consequent upon the many extra judicial 
duties of a magistrate, where a mag'sirate m 
the discharge of his executive dut'es has acted in 
such a way as to raise in the mind of an accused 
person the suspicion that he was not likely to get 
justice when the Magistrate came to inquire into 
a part cular matter judicially, it is advisable to 
tiansfer the case to another magistrate, especially 
where he is easily available. [Dalai, C.) 
Mahomed Yanus Khan v Gulab Singh. 

9 0. & A. L. E. 4i8 : 74 I. C. 715 (1) . 

24 Cr. L. J. 811 (1) : 1923 Oudh 172 

S. 526 — Grounds for transfer — Proceed- 
ings under S. 145. 

Where in proceedings under S. 145, Cr. P, C. 
the Magistrate is beheved to have made up his 
mind already on the quest’on of likelihood of 
breach ot the peace, it is no ground for transier. 
But if he has also formed an opinion on the ques- 
tion of possession, which would hamper him in 
dealing wdh the evidence on that point, it might 
be a proper case for transfer. (Simpson. A. J C.) 
Mahomed Naqi Khan v* Rani Kahamatun- 
Nissa 1923 Oudh 161. 

S, 626 — Transfer of case— Enquiry — 

. PiQceedings under Workman's Breach ofConiraef 

^ Act, 
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CKIM PRO, CODE (1898), S. 536. 

The definition of enquiiy given in S. 4 danse 
(k) Cc. P Code which ihcludes eveiy enquiry 
other than a trial conducied under the Code oi 
Criminal Procedure by a Magistrate ora Couit» 
is not exhaustive so as to exclude an enquiry 
under the Workman’s Bieach of Contract Act of 
the nature above leferred to. Any enquiry by a 
Magistrate or a Criminal Court subordinate to the 
High Court, can, therefore be transl erred under 
S. 526, Criminal Procedure Code to any Cnmmial 
Court of equal or superior jurisdiction subordinate 
to us authority, it the requisite grounds set foith 
in the section are established- [Kanhatyal Lai, 
/.) Bansi V, Lakshmi Das 
45 A. 70U : 21 A. L. J. 619 : L. E. 4 A 140 (Cr.l : 

1924 A. 76. 

S. Trans jet of criminal case — 

Application to District Magistrate. * 
Ordinarily, the High Court does not transfer a 
case pending before a Magistrate unless tne party 
applying ior transfer has moved the District 
Magistrate before coming to the High Court. 
{Motisagar, /.) Ghulam Nabi v Jamala, 

1923 iak 685 (1) : 72 I C 882 24 Cr. L J. 466. 

S. 62B— -Transfer of criminal Case— Case 

not inshluted in proper Court 
It IS not competent to a superior Court to 
tiansfer a case hied in a Court not having juris- 
diction to entertain it, to some other Court 9 A. 
191 Kef. {Oldfield and Demdoss, JJ,) Sikka 
Goundan re. 17L. W. 69: 72 1 C. 351 : 

24 Cr, L J, 351 : 1923 Mad. 326. 

S. 526 Transfer of Criminal case — 

Reasonable apprehension on the part of accused. 

It IS of pai amount importance that persons 
arraigned befoie the Courts should have confi- 
dence in tne unpaiual ty oi those Courts ana if a 
person has reasonable cause to apprehend that 
the Court before whom he is tried is not c mple. 
teiy tree Irom bias a transfer should be direc ed 
What IS reasonable must oi course depend on the 
degree of intelligence of the accused. {Broad- 
way, J-) Sardari Lal V. Emperok. 

3 Lab. 443 : 71 I. C 1006 : 

24 Cr, L. J 286: 1923 Lab. 264. 

S. 526— Transfer of criminal case — 

Grounds for— Refusal to summon prosecution 
witness for cross-examination — Error of judg- 
ment. See (1921) Dig, Col. 468. Shivadhan 
Singh v. Emperor. 1923 P. 116. 

, '„. s 526 — Transl er — Magistrate as Vue 
President of Municipal Comrantee starting pro 
ceedmgs. See (1922) Dig. Col 500. MusbAMWAi 
Kur Mshan v. The Municipal Committee 
Rawalpindi. 69 I. C. 384 : 23 Cr. L. 3. 704 

S. 526 — Trial of other accused of same 

offence — If Ground for transfer. 

The fact tnat the judge has already tried some 
other accused of the same*ohence is no ground 
for » transferring the case io another Court. 
{Dalah f* Dalsher v. Emperor. 

9 0. A A. L. E. 547 : 

74 I. C. 644 : 24 Cr. L. J. 800. 

— S. Village panckayat Courl— 

Power to transfer proceedings. 


CEIM. PRO. CODE (1898), S. 637. 

S. 526 applies only to proceedings pending in 
courts subordinate to the High Court. Panchayat 
courts established under U P. Act VI of 1920 are 
not subordiua e to the High Court and the powers 
under the section cannot be used to transl er pro- 
ceedings pending in one Court to another. 
{:ituart and Kanhaiya Eal, fh) Sat Naratn 
Sarju. 21 a. L. j. 926. 

S. 626 (1) (a)— Cantonment Magistrate- 

Secretary OI Cantonment Comnuttee— Order for 
prosecution in one capacity — Tiialin another. 
Sec (1922} Dig Col. 50 1. Hika Lal v. Emperor. 

24 Cr. L. J. 128 : 71 I C. 256. 

— S. 528 — Transfer of case— Notice io 

a ecu sed —Omi sst on of. 

Toe omission to issue a notice upon the accus- 
ed before considering the transier application is 
an irregularity but it does not loilow that the 
order ot transfer is illegal. It is not the object of 
S. 528 that a case should be transferred meiely 
because it is going against a particular party. 
Where the trial magistrate has lull power to 
enquire into ihe case, nothing should be done by 
appellate Court that may give rise lo any impres- 
sion that an attempt IS being made to interfere 
With the Judgment of the tiial Couit. {Mullick 
and Kulwanf Sahay, JJ.) Gobindswain v. 
Emperor. (1923) Pat 47 ; 1 Pat L. E. (Cr.) 109 : 

2 Pat. 333 : 1928 P. 228. 

S. 628 (Z)— Transfer —N dice necessary. 

The District Magistrate wuhout sending for 
the record and wiihout giving notice to the accus- 
ed persons, passed an order as tollows: — The 
order lor bail is cancelled and ihe case tiansferr- 
ed to Mr. Phadbus. Toe accused who are on 
bail should be put back into the lock-up”. Held, 
although strictly speaking it is not necessary to 
issue notice beiore iransienii g a case, never- 
theless the practice has been lo do so. Reasons 
should be given ior irans eriiog a case under S. 
0*28 (3), Cr, P. Code. {Broadway, J.) Sardaka 
V, Emperor. 5 Lab, L. J. 280 : 

71 1. C. 603 : 24 Cr. L. J. 187 : 1923 Lab. 880. 

S. 631— Accused tr’ed at a place in con- 
travention of S. 181 (4)— ^o prejudice— Trialif 
vitiated. SeeCr P. Code Ss. 181 (4) and 531. 

21 A L. J. 912. 

S. 635 — Failure to frame charge — Pre- 
judice. 

\\ here two persons were given notice to show 
cause why they should not lurnjsh security and 
execute bonds under S 107. Cr, P, C., and in 
addition a charge was framed against one only 
under b 506. I. P* C. but b. th were convmted, 
the omisaioo to frame charge in the absence of 
prejudice does not vitiate the trial. (Nlnart, J ) 
Gakga Prasad ly. Emperor. 

1923 All. 476. 

— .§ 53 «jf — pailura to examine comphanant 

— Error — No jaiture of justice. 

The failure to examine the complainant is an 
error oi procedure but where it has caused no 
injury or lailure of justice, it is not an irregularity 
viiiating proceedings. [Pratt, J.) GoPi Chand p. 
Emperor, i Rang, 517. 
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S 537 — Forfeitiire of bond under S, 107 

—Notice to pait\ — Failure to give- If error 
curable, S^eCr. P. Oxle S 514. 

9 0. & A. I E. 119 

— S. 537 — Irregularity— Convtdt^n when 

habit ta be set aside. 

Under S. 537. the High Court will not res|iect 
a Conviction on the ground u! krt-gulariU unle^b 
a failure oi justice ha> resulted (iraduce, J } in 
re Dmvi^n 46 Mad. 253 . 

44 M. L. J. 84 : $2 M IT |H. Q.j 100 : 

17 I W 18 : 71 1 C. 212 * 
24 Cr. I. J. 84 : 1923 Mad. 185. 

S. Judgment— Signed by tnagis- 

irate com.’chng but lead by another— Legality, 

Where a Mags^iiate who tr td t^ecase wrote a 
jud 4 meQ% stg icd and ditvd it bnt owing to i 
physical diSiOiiity a->ked aunth^^r magis>irate to 
real out the judgmeid, tins pi nee lure is at least 
a mere irregularity Ctivcred bv S. 537, Cr. P. Codl 
/.I ' NL'R iUHOMED KH\N Z\ EMPE 'OR 

21 A. L J. 137 : L R. 4 A. 76 fCr ) : 
71 I. C. 525 : 24 Cr, I. J. 173 : 1923 A. 276. 

— Ss. 537 and Z^^-Xon-iompltance with 

promstonot the Co U— Effect of irtegulaf tty. 

The teatt J beappl ed in considering whether a 
particular ininng«*ment of the provisions ot the 
Cr, P. Code is one which does or does not come 
wi hia the purvievv ot b. toJ, Cr.P. Code appears 
to he tins : '* does toe error go to toe wnole root 
oi the trial ? Doesic in efifect vitiate the proceed- 
ings Has tue coutt as^u ned an authority 
which It does not possess. Ha> it broken the vital 
rules of procedure If the error is rf such a 
nature that the proceedings are vi-iated in the r 
very inception S. t3r» Cr. P. C. has no aool cation. 
B»*t the mere tact t lat a certiin provis’on of the 
Code IS impel a.ive does not in itself indicate that 
a breach of the pro ision vitiates toe whole pro 
ccedmg. {Stuart, J.) BecHu Chaube z?. Em- 
peror. 45 A. 124 * 71 I. C. 115 : 

24 Cr L J, 67 : 1923 A. 81 12) 

— —S. 537 ”~0''der— Sanction* ng prosecution 

not addressed to specific person— Communicat ion 
to proper otficer — EifeU— Prejud ce, breCR. P. 
Code, Ss 19d and 535- 44 M. I. J. 166. 

— - — S 537— St-u^e of— Cross trials — Mixing 
up evidence. 

S. 537, Cr. P. Code applies only to errors, 
omissions or irregularities of a formal nature and 
does not cover a sub5»tauiial departure from t *e 
mode of conducting crimmal trials— “Thus when 
two cross trials aieheaid togetuer the prosecu- 
tian evidence in each being tieated as the defence 
in the otner i he whole proceedings areviiiated. 
(Broadmty and F/orde. JJ.) Allv v. The 
Crown 4 lah. 376. 

— — *Ss. 540 and 556— Local inspection of 
scene of occurrence with a view to understand 
the evidence — L^^gality of. See Cr, P. Code, 
Ss. I5L 342 AND .HO. 18 L. W. lib 

—*——8. MXi— Reception of evidence — Duty of 
Courts 

S 540 provides thal any Court mav. at any 
stage of an inquiry, trial or other proceeding * 


CBIM. PEO. COBB (1898), S. 545. 

under this Code, summon any person as a witness 
r e.xamine any pers m in attendance, though nut 
summoned as a uitness. or recall and re-examii e 
any person already examined, and the Court shall 
bummon and examine or recall and re- 
e.varame any such persm if his evidence appears 
to d essential to the just decision of toe case. 

The first part of this Section is an enabling 
provision whereby a Couit. in the exercise tf its 
discretion, is empowered, at any time before it 
actually pronouLces judgmei.t to take further 
evidence e ther for prosecuti n or for toe defence, 
and for that purpose it may adjourn the hearing 
of a case in order to procure t le attendance of the 
nroper perso' s In many instances it happens 
tnat a new light is thrown ot* the case by witnesses 
lor t le defence and it then becomes desirable, 
sometimes in the interests of the accused himself, 
tnat treah evidence should be called for Where 
this iresh evidence is likely to prove prejudicial 
t) tne accused the Court sht uid proceed with t e 
utm st Circumspection. It should not exercise its 
power under tne section merely because the 
prosecut on desires it to do so. 

The second part of the section, on the other 
hand, is imperative. If the new evidence appears 
to t le Court essential to the just decision of the 
case, and this must depend entirely on the 
particular circumstances of each case, the Court, 
has no n tice but ib bound to taje the evidence 
{Hay Ouhg J.) MauNG Po. HmyiN zv J. B. 
Bh.attachakjee. lEang 308 : 

2 Bur. I. J. 127 : 1923 Rang. 216. 

S, 540 — Scope of — E^anitnation of 

Witnesses oftei reserving judgment. 

Although the terms of S, 540 Cr. P„ Code are 
very wide Magistrates sh >uid exerciae their 
discretion thereunder very cautiausly Where 
in a criminal tfial arguments were heard and the 
case was p sted for judgment fur a certain day, 
the examinatiuu of prosecution witnesses there- 
after cannot be justified. {Ghoseatid Lhotzner^ JJ.) 
i\ATABAR GhoSE V. ADYANATH BISWAS. 

27 C W. N. 675 : 37 C. L J 415 : 

75 I. C. 541 . 24 Cr. L. J. 957 : 1923 Cal. 690. 

S. 640— Sco^c of — Power of Court to cx' 

amine witnesses. 

The provisions of S, 540, Cr, P. Code are very 
wide. The Court may summon witnesses and if 
the prosecution declines to exam ne ihem, the 
Court *nay ihereupon acting on iis own inniative 
cause them to be produced, Such witnesses may 
thereupon be regarded as called under S. 540. 
{Walmsley and Pearson, JJ.) Emperor v. 
Satyendra. 37 C. L. J. 173 : 71 1 C. 657 : 

24 €r. L. J. 193 : ly23 Cal. 463. 

S, Hb— Pledge of jeuels— Cheating — 

Compensation out of fine to pledgee. 

Where the accused* was convicted of cheating 
the complainant and obtaining jewels and pledg- 
ing them, u is not competent to the magistrate 
to pav a portion of the hne as compensation to 
the pledgee* Such an order is not contemplated 
by S. 545, Cr P. Code. {Macieody C. J. and 
Coyajee, J,) Emperor Ramchandra BAPCjri. 

1S23 22. 
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S. 566 —Magistrate — Criminal trial^ — 

Report to Government for sanction See (1922) 
Dig. Col. 503. M.4Homed Oziullah v, Beni 
Madhab ChowdhUuy. 71 I.C. 239: 24 CrIJ. 111. 

S. 666 — Magistrate also President of 

Town committee — Prosecution by Town committee 
— If can try. 

Where a prosecution is by a Town committee, 
the mere fact that the Magistrate trying is the 
President of the Town committee does not give 
him any personal interest in the proceedings. 
But where other magistiates are avadable, it is 
extremely undesit able that a Judge should try a 
case in which he has in a different ofBical capa 
city given formal sanction for a prosecution, 
{Pratt, J.) Gopi Chand v. Emperor. 

1 Bang. 517. 

S. 656 — Municipal Commissioner —Case 

initiated by— Offence against Municipal Bye-law 
Trial by Bench Magistrate of which Municipal 
Commissioner was a member^ 

A Municipal Commissioner, in his capacity as 
such coramibbioner had invited the atiention of 
the executive officer of the Municioahty to the 
manner in v/hich the'^Bye-lavv on the subject of 
the keeping of swine within Municipal limits was 
apparently being dibregarded. The Executive 
Officer called the attention of the Health Officer 
to the matter and the Health Officer instituted the 
prosecution after satisfying himself that there 
were good prima facie grounds for believing that 
the Bye law was being broken and that the 
interests of the public heffith, required its enforce ' 
meut. Toe case was tried by a Bench ol Hon- 
orary Magistrates ot which the Munic pal Com- _ 
xnissioner was a member and ended in a convic- : 
tion. On objection being taken to the vihdity of 
the trial on the ground that the Municipal Com- 
missioner sitting on the Bench of Magistrate was 
a person interested jn the success of the prosecu- 
tion within the meaning of S. 556 Cr. P. Code or 
was a party to the prosecution in the sense that he 
had caused it to be instituted held that the objec- 
tion was entirely devoid of merits and that the 
trial and conviction were valid. {Piggott, J.) 
Nanoo V. Emperor. 71 1. C. 359 : 

24 Cr. L, J, 135 : 1923 A. 483 tl). 

S. 656— Sessions judge sanctioning pro- 

secution as an Insolvency Judge — If competent to 
hear appeal, 

A sessions Judge is not prohibited in law from 
hearing an appeal from a conviction by a magis- 
trate, in which as an Insolvency Judge he allowed 
the prosecution to 'proceed. {Walsh, /.) Ski 
Krishna Sonar v. Emperor 21 A, D. J. 90 : 

71 1. C. 368 : 24 Cr. L J 144 : 1923 A, 193 (1), 

— S. 557 — iPleader when can act as a 
Magisirale, 

S. 557, Criminal P. C. does not forbid a pleader 
to practice in any Court but forbids him to sit as 
a Magistrate in Certain Courts If a pleader 
practices in the Honorary Magistrate's Court or 
in the Township Magistrate’s Court, withm whose 
jurisdiction that Court is. he is debarred from sit- 
ting as a Magistrate in the Honorary Magistrate's 
Court (C, Mac Coll, AJ, C.) ^ Emperor v. Nga 
Tha ShwiN. 1928 Bang. 119 (1). 
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S. bB2— Applicability— I , P, C., S. 411. 

S. 562 Cr. P. C dues not apply to a case under 
S. 411 I. p. c. {Ross J ) Kabir Shah v. 
Emperor. 1 Pat T. E. 174 (Cr.) : 

(1923) Pat. 237 . (1923 j P. 297 (2). 

S, 662 — Mis appropriation — Meaning of 

— Cheating, 

In S. 56i of the'Cr. Procedure Code the word 
misappropriation” covers Ss 404 and 405 of 
the Penal Code as well as S 403 and the word 
” cheating'* covers Ss. 418. 4 19, and 420 as well 
as S. 417. Indeed it appears more correct to say 
that those words were not meant to cover Ss. 403 
and 417 at all, and only do so accidentally. 41 M. 
533 dissented. 4 N. L. R. 18 ; 12 A. L, J. 465 
followed. {Halit fax, A. J. C.) Emperor v, 
Jiyalal Bhoi. 71 I. C. 795 *2) : 

24 Cr. I. J. 251 (2) : 1928 Nag 158 (2). 

S, bB2 —Order under, if punishment 

An order under S. 562 Cr. P, C. directing re- 
lease upon probation of good conduct cannot 
be said to be punishment. It is one of the 
various kinds of punishments described in S. 53 
I. P. C., what'is done is that the sentence of 
punishment is postponed and something which is 
not a punishment is substituted there! or. {Kof- 
wal, A. /. C.) Baba v. Emperor 74 I. C. 66 : 

24 Cr. E. J 738. 

CBIMINAIi XEIAD — Accomplice — Evidence of 
Case outside purview of S. 337 Cr. P. Code — Ad- 
missibility. See Cr, P. Code. S. 337. 

21 A. 1. J. 42. 

Accomplice --- Evidence of — Necess’ty 

for corroboration — Failure to draw presumption — 
Effect. See Evidence Act, S 133. 

4 Pat. L. T. 381. 

Accused in same degree of insanity. 

The medical and the local standards of sanity 
are not identical. From the medical , point of 
view it IS probably correct to say that every man 
at the time when he commits a murder is insane, 
that IS, he is not in a sound, healthy normal condi- 
tion, but from the legal point of view a man must 
be held to be sane so long as he is able to distia. 
guish between right and wrong, so long as he 
knows that the offence he is committing is a wrong 
thing to do, so long as he has a guilty mind. 
[Shadi Lai C. J, and he Rossignol, J.) Sher Singh 
V. Emperor. 1923 lah. 508 

Alternative charges — Offences arising 

out of different facts. 

Alternative charges may properly be run 
against an accused person on the same set of 
facts, but alternative charges which include 
offences which do not arise out of the same set of 
facts as those with which they are linked, even 
though tried in the same proceeding, ouj^ht to be 
made clear to the accused before the trial and 
clearly dealt with m the Judge*s final decision. 
{Walsh, J ) JODHA Singh v. Emperor. 

It. E j a. 83 (Cr ) : 1923 A. 285 . 

Appeal— Appellant absent. 

Where the Judgment of the Appellate' .Court 
was to the effect that the appellant was absent and 
unrepresented , that he bad been , through the 
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iud-' ntut .md the whole record and the 
ot appeal a id .-oald see i.u »ubi.ta.icc in any ot p« 
Broi a;, ot appcl: Haul, there was uotm.ig 

rpr'er.n th!: s.une ^ 

- p^Uror 1 ?a^ L. R- li^r I 

.s K^afekur. y 25^1 12). 

— Di^mthSal for default Le^a- 
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^Benefit of doubt 

Where it is doubtful whether the accused was 
at all present at the scene and 
panctesinp osecuiim evidence beneht oC doubt 

must be given to the accused. (.Scot/ Smtf/t 

and Harrison. JJ.) Muhammad., 


iHy of- . - • „! 

Even ihough no one may aopear i« a criminal 
appeal It is aw dots oi the Court to exannne ue 
LTtJr and lO co ne lo some sort oi decision on 
S« mens. J-, 

bMPEHOR. ^ . 2i Cr. L. J. 475. 

* Sunih.afy dismissal-- Magis- 

Irate uilU^i on to .-Iw cdust—Duiy^ 

Whete a Beach ot the High Court issues a 
Rule wllKigon a District ^iagI^t^ate to show 
cidsewhr a Cnmi -ai appeal di»ni Sised suiii- 

niArilybs d n after ad tniasion should not be re- 
heard t i'> not m con^unaisce with the respect due 
tu thi High Court to gue no e^plauaiion beyond 
saying th d it was a temporary Case^ tSam/crsoti 
C J.a>ni Panton, J.i KaM HARI 
n OANTOSH KUMAR MANN*. 

^4 pproi cr— Co» roboratton — Xaiure of. 

As an Approu'r’s evidence is tainted, 
evidence which is itself tanued cannot be 
sufeieai for purposes oi corroboration. Thjs a 
wiie who knew aoout the conspifckcy to murdei 
her hu b ind and even consented ti it cannot be 
considered a corroborating witness 
poses of securing conv’cuun {hhadt J, 

anti Abdul Qadtr, J,) Ahmad Ki R v 

192S Lah. 76. 

^Apfrover—Evhiefict; o/— ircigM, 

The evidence given by approvers cr person^ 
practically m tne position ot approvers mus* be 
scrut n sed carefully beiore a conwc ion is based 
obit. {^y£a Wa:tr Ha'^an and Caihingy A,J. 
C.} Mahadeo v. Emperor 10 0. L J 280. 

^Approver — Evidence when tu he used 

against other accused, 

Th2 evidci ce of au approver should be used 
against the other accused only alter his com- 
plicdy m the crime is tested and fuund satisfied. 
(Dalai. A,J, C.) Samt Ham v. Empekor. 

9 0. & A. L. B. S24 : 74 I. C. 648 : 

24 or. L. J. 799. 

-Basis 0 / conviction--Compiainant $ iesii- 


-Case of a civil nature* 


Parties should not be put ti a lot of trouble in 
the Cnuiiiial Courts when the case is really one 
of a Civil nature. [Scott J.) Karan 

Chand V. Mathra Das. 24 Cr I 

70 I. C. 369 : 1923 Lab. 329 (2). 

-Charge-Altern..tive charge — Refusal 


of sanction— Effect oh See {1922} Dig. Col 5u4. 
iirMPEROa V. KuHXA Rvm. 

-Charge— Particulars not given. 


Where m a cHminal trial the judge dis 
believes the whole prosecution evidence as to the 
occurrence except the evidence oi the cuitiplaniant, 
as between whom and the accused enmity is 
eat«bhshed» a convict on caniiot be su!>tained on 
such uiiGOnoborated statement alone. {Coutts 
and Das, JJ), Bhangi Dubav v Emperor. 

I Pat. I. B. 161 (Cr.) : 
n I, 0. 860 (2) : 24 Cr. I. J. 360 {2) : 
4 Pat. I. T. 608: 1923 P.519. 

Bench Magistrates. S<re (1922) Dig. Col. 

5IM. StiVTAH f. Sham&hes^ 69 i. 0. $76 


A charge which i- not reasonably sufficient^ to 
give the accused not ce of the matter with w hich 
ne IS charged, is bad. [GItose ""'i C»»t.ug.yj ) 
Oates v. Emperor. 38 C. L J. 163. 

Circumstantial evidence. 

Where a convic ion is sought to be 
entirely on cit cu instant lal evidence, it ought to 
be strong in character {Campbell y J.) Ham 
G o PAL V. Em PER. R. 192^ 

Ctnumstaniial evidence — Guilt — P>oof 

of- 

To justify the inference of guilt the circum- 
stantial evidence must be such as to be iiicompati* 
b.e with the innocence of the accused ^d 
incapable of explanat.on, on any reasonable 
hypothesis other than that ot his guiU, {Shad 
laL C.J. and CamphelhJ* Mahomed Yar v. 
Emperor. 5 lahi L* J. 40 : 1924 lah. 62. 

Circumstantial Evidence— Nature to 

justify conviction, 

A Gonvictiou on circums’antul evidence canrot 
be sustained unless and until all the inferences to 
be drawn fjom the whole history of the case point 
bO strongly to the commission of the crime that 
the defence thereby appears m the face of it 
mpos-^ible or highly improbable. 16 H. W R. 
1911 Foil. (Abdnh RaooJ, J,) Bahau v Emperor. 

1923 Lah. 488. 

— Circumstantial evidence'- Punjab Canals 
and Drainage Act {VJII of 1873} S 70 (J2}. 

The mere iact that the fields were irrigated by 
the accused is not sufficteni t^hold that they were 
guilty of opening an outlet of water which had 
been closed under the orders of the Canal 
authorities {Mott Sagar, J.) Sheo Ram v. Em- 
peror. 

Civil Dispute— Adjudication of HUe, 

In a case where the dispute betw een the parties 
is of a Civil nature the civil adjud cation should 
precede, and not succeed, an adjudication by a 
criminal Couit 

A parly should not be allowed to utilise the 
machinery ot the criminal court to estabd-h his 
iitle to property. {Pipon, i« C.) Khemcband 
V Emperor. 71 X. C. 789 ; 24 0r. L. h 148. 
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Ctvil dtspule'—Duty of Magistrate, 

Where a cnm nal case ii» lauoched on the bas^s 
of a civil dispute between the parties il 
would be proper tor the Alag<strate lo consi- 
der whe her or not the case was of a 
civil nature and ii he came to the conclu- 
sion that Only a civil wiong had been com- 
mitted, he should have said so and dealt with the 
case accoidingly. li, on the other hand, he was 
ot opinion, that a criminal offewce had been 
commnied, though heunghi reicr to the evidence 
in a mani er equally appropnate to civil procee 
dings he should nut have lost signt of ihis iact 
that he was deal ng vviih a ctuniual prosecution 
and ultimately he should have disposed of the case 
purely irom the stand point oi the cnnunai Law, 
Where the judgmem oi the Magistiate, is neiiiier 
tne one nor the o her, it is liahle to interfeience 
in revision. [BucfiUind and Cumtngf JJ.) BHAB^N 
ProsadAIoitka ^/.Hari Chahan Bhattachakjee. 

38 C. L J. 7 : 13 I. C. 938 : 24 Ur. L J. 714. 

Complaint— Offence under S 211, L P. 

C. — Conviction uudet b, 500, 1. P. C. 

A conviction under S. 5U0, 1, P. C. where the 
complaint and chaige were under S. 211, I P. C. 
IS Illegal 18 P. 1?. I8b9 Kef. (bimpi>on,J,} uaya 
BaRuai V, Emperor. 26 0* C. 44 : 1923 Oudh 4. 

Conduct of accused. 

The evidence of conduct of an accused person, 
unless it is incompatible with his innocence, is in 
fact a maiic weigut and nutumg more, and care 
should be taacn that it may not ^av e an exagge- 
rated ettect. U dspCi-ds upon temperament, sur- 
roundings and o.her circumstances as to how a 
man would act in a pai iiculaf situauon, and all 
these combine to form a most fallacious basis for 
assured conciusions. {Das und Aduttii, JJ,) 
Emperor v Dewan Kahar 4 Pat. L.T. 186 
72 1. U. 961 : 24 Cr. L. J. 437 . 1923 P. 13, 

Confession. See (1922) Dig, Col. 1087 

Niru Bhagat V. Emperor. 

4 Pat, I., X, 76 : 1 Pat 630 : 71 1. C. 219 : 

24 Ur. It, J. 91. 

Confession how tested. 

It 'S the universal practice of the Patna High 
Court not lo rely or act on a confession which 
has been retracted, unless alter consiaeration ot 
the whole evidence in ihe case the C jiiit is ui a 
posi luh to come to the unheskaung conclu- 
sion thrtt the conHession is true. 

This procedure will piactically effect the same 
results as a rule leqairoig projl oi the voiuntaty 
character of a confession, iuasmuch as thougii 
these decisions require evidence oi the truth of 
the coniession and not ot its voluntary charac ei, 
the tiuth of volun anness may no unreasonably, 
th ug i hot neces-anly, be inferred where tne 
trut t of the coniesaion »s tstabh&hed. 

There ’S no rule or Jaw whicu compels the 
Cau» t to ToEe an inference of improper mduce- 
meni rroui ihe uieie fact that a con ession is re- 
tr tct d ; hui aS a rule of prudence, the Courts m 
itiia coaiiiry have c msistei tty declined to act on 
a retracted coiiession unless the cottfes^ion is 
Coir. berated by credible mdepetideot evidence 
In the cise of admission or coniession, courts 
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cannnet ignore a portion of such admission or 
confession and act upon what len ains tJ that 
auni ssion or cunsesb'on. It is se Ued law hat an 
admis^im or confession must be laken and consi- 
dered as a wnole {Das and Aaavn, JJ.) 
Empekor V, Dewax Karar, 4 Pat. L. X. 1§6 : 
72 I. 0. 961 : 24 Ur. 1. J. 497 1923 P. 13. 

^Consent of accused ot counsel-' Irn gtdat 

procee dure — E ifeci. 

Where a criminal trial takes place under a 
piocedure which IS rot autht ri$ed by law, even 
tne consant of the accused and their counsel will 
not validate the proceedings. {Broadway, and 
^forae, JJ.} Alui v Emperor, 4 3 ah. 876. 

Conviction based on finger prints— Veri- 
fication of cxptrVs evidence. 

Where finger peints are clear, an argiimewt by 
way ot deduction can be as sure a ioundation for 
a conclusion as any based on direct evidecce it 
IS net correct to lay down that a conviction based 
on finger punu is absuluttly unsafe. {Oldfield 
and Ramesam, JJ.) Empekor v. Vikammai. 

46 Mad. 715, 

Conviction— Basis of. 

An accused person can be convicted only on 
evidence that is aciually on ihe record, and not 
on evidence which it is believed the vvnnebses 
might have given, had they not been won over. 
Itiatnson, J ) Murad ti. Empekor. 

1923 lah 128. 

^-.—Conviction — Error — Reference to re- 
pealed enactment. 

Where the Deputy Magistrate overlooked the 
fact that Act 1 ot 1904 had been replaced by the 
Poisons Act of 1919 and recorded accnvictiun 
under the Act of 1904 > held this error, however, 
was not vital and did mt vitiate ihe conviction 
recoided by the Deputy Ma^nnrate, {Dalai, A. 
J. C.) Empekor v. Sarju 1 rasad. 

10 0 L J. 208 : 9 O & A. I. E. 867 : 

1924 ouah 32. 

— Counter case^ — To he tried by same 
magistrate. 

It is always desirable that counter cases arising 
out ot the same occurrence should be tried by one 
aud the same cou't. {Aewhould and buliiaj^uray, 
JJ,) JuusTtiiR Gope V, Sheikh Samir. 

27 c. W, N. 700. 

Credibility of accused — SnbiCquent 

conduct. 

T he subsequent conduct or statement of an 
accused may ,iffect Ins credibility but it aots net 
deprive him OI presuin»tion of iimccei ce until 
his guilt IS established beyond reasonable doubt, 
\,Walsh, Umed Singh v Empekor. 

21 A- 1, J. 765 : L. E 4 .fi, 221 (Cr.). 

Cr'oss complaints— Simuttaiiious trial. 

The simultaneous trial of ihe two cafes beiore 
two dinerent Couits ever one and ihe same 
occurrence IS undesirable and unaatisf ictury , the 
preper course is that btith cascs should be ined 
by one Magistrate one after the other {N ewbculd, 
and tuh^wandy^ JJ.) Sheikh Samir t;. Beni 
MadhaB Gope. 37 C I, J. 410 : 

75 I. C. 364 : 24 Cr. L. J. 840 . 1923 oal, 344, 
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Cross trial — Prosecution evidence in 

each treated as defence evidence tn the otlte^. 
Where two cross complainls are heard together 
the prosecution evidence m each being treated as 
defence evidence in the other, only one set ot hud 
mgs recorded and one composite judgment dehv- 
ered, the whole procedure is bad, {Bfodxvay 
and Fforde, J].\ Allu Emperor. 4 Lah. Ste 

Duty of counsel ^Admission of gutli — 

Duty cf Court, 

Per Hooker ^ee, / It is not the duty of an advo- 
cate for a prisoner to approach the trial judge and 
apprise him that in hi;* opinion the mao whcise 
fate has been entrust d to his care, has no de- 
fence to make, it is also proper mat the judge to 
whom this confession has been made shoul^ not 
hear the case against the accused. {Hooker; ee, 
^icharason, GhosCy Cuming and Pnge, JJJ 
Emperor v, Baren'dra Elmar Ghose. 

28 C. W. N. 170 : 38 C. L. J. 411. 

Duty of court—’AppfOvct's evidence, 

A judge must direct himself to treat the evi- 
dence of approver with tne greatest caution and 
suspicion, but nevertheless to act on h s evidence 
if he believes it A conscient o is jury must treai 
the advice of the Judge with greatest respect, 
bui must nevertheless give a decision in accord- 
ance with their conscience* {Halitfax and 
Macnatfy A, Jy C.| Govinda v. Emperor. 

69 I. C. 257 : 23 Cr. I, J, 673. 

Estoppel — X’on-payment of license fee of 

municipality - Failure to appeal to standing 
Committee -Enect, Sec Madras City Munici- 
pal Act, S, 288 45 M. L, J* 731 . 

, . -— Evidence^ Accused thought of as an 

of proffer — btalement made to Police 
The fact that a subord nate Police Officer took 
the accused along with the approver to the 
Superintendent ♦'£ Police as she was a confessing 
pria«‘ner and it was nece;,sary to decide wli ch 
of them Should be selected as she approver in the 
case is not admissible m evidence and roust be 
ignored (Chevts and Abdul Qadtr, JJ,) Shua 
Din V. Emperor . 6 Lah L Z. 128. 

Evidence — Depositions tn one case 

copied in another — Illegality, 
it is illegal for a Magistrate trying a criminal 
case to lake the depositions in one case and have 
them copied and used in another case {Sanderson j 
C. /. and Chotzner, J,) Mazahar Ali v. 
Emperor. 50 Cal. 223 : ' 

71 1* C. 662 : 24 Cr. I.. J. 198 : 1923 Cal. 196. 

Eoidunce—Bnty of prosecution to adduce 

all available evidence. 

It is the duty oi the prosecution to put all the J 
evidence before the Court and the only valid ! 
excuse for not examining these witnesses would 
be that no reliance could be placed on their evi- 
dence* iNewbould ami Sukrawardy JJ.) Maho- 
MED YuHcs V. Emperor. 60 Cal. 318.* 

1923 Cal, 517. 

EvidencC'^^Duly of prosecution to call 

amilabte emdence-^Scope of the rule. 

If the Police consider a witness to be a false 
witness or bis evidence is unnecessary, they 
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j would be justified in not sending up that witness 
{ as a witness lor the prosecution and his absence 
- at the trial ought not to be a reason for dis- 
I believing the prosecution witnesses if they are 
^ otherwise worthy of credit. It is of course not 
, for the Police or for the prosecutor to champion 
a particular theory and to suppress the evidence 
of a leliable witness simply because his testi- 
mony IS inconsistent with it. If the witnesses 
called by the prosecution are otherwise worthy 
of credit, tne Court is not entitled to disbelieve 
them simpiy because some persons* who could 
have thrown light upon the case, have not been 
put before the Court by the prosecution, 
[Hulhek and Kulwant Sahay,JJ.) Ramjit Ahir 
V, Emperor. 2 Pat. 309 : 

1 Pat. L. E. 236 (Cr.) : 74 I C. 705 : 

24 Cr. L. J 801, 

\ Evidence — False implication of relation 

I of the real culptit. 

I It often happens that relations of the real 
j culprit are often implicated as concered in a 
j crime and where this happens the evidence against 
; them mast be scrutinised and their case should 
oe s^para’ely dealt with {Martin eau, I ) Sher 
Khan v. Emperor. 5 Lab L. J. 124 : 

1924 Lab. 69. 

— Evidence — First information — Dying 

declaration — Difference betioeen, 

A discrepancy between a first information re- 
port and dying declaration makes it incumbent 
on the Court to efamme both pieces of evidence 
with extreme care, but such a discrepancy does 
not render the dying declaration wholly unreli- 
able {Broadway y /,} MuLA Singh v. Emperor. 

,71 1. C. 693 : 24 Cr. 1. J. 177. 

Evidence-^ Identification — Mistake as to 

— Evidence zf untiusiworthy. 

The mere fact that a witness makes mistakes in 
identification is no reason lor discrediting his 
evidence in other matters. (WalshyJ.) Khetal 
V, Emperor. 45 A. 300 -21 A. L. J.d43 : 

73 I. C. 62 : 24 Cr. I. J. 526 . 1923 a! 352. 

Evidence — Witness not in attendance 

though summoned — Adjournment, 

On the date fixed for hearing ot a criminal case 
One ot witnesses for the defence did not attend 
and ihe accused informed the Court that the wit 
ness was ill and asked for a postponement in order 
to enable him to produce the witness. The 
application was refused on the ground that the 
petitioner had not produced a medical certificate 
to show that the witness was actually ill. Held 
that the Magistrate, having once issued process 
against the defence witness, was bound to enforce 
his attendance If he did not believe tbe story of 
the accused that the witness was ill he should 
have issued a warrant to enforce his attendance. 
The accused having ebtamed summons from the 
Court against this witness was entitled to have 
bis attendance enforced. (Newbould and SuHta- 
wardy //,) Mihir Lal Roy u. Emperor. 

72 I. G 370 : 24 Cr. L. J. 370. 

' Examination of witnesses — Magtstfatt 
calling upon accused to be ready with his 



OF INDIAN DECISIONS. 


586 


585 


CBIMIKAI, TBIAI., 

evidence before a certain date — Prosecutton 
witnesses not examined. 

Where before completing the examination of 
tbe witnessess for the prosecution tne Court 
passed an order requiring the accused to be 
ready with his witnesses for the deience on a 
certain date. Held that fie order was improper 
{hindsay, J,) Keshab Deo v. Emperor. 

I, E. 4 A. 124 (Cr,). 

First information — Earlier information 

not recorded—NEfiect. See 11922) Dig. Col. 507. 
Chandkika Kam Kahar V Emperor. 

(1923) Pat. 26 : 1 Pat L. E. (Cr.) 7t 
71 1 C. 353 : 24 Cr. I. J. 129 . 

’ 'Ftrst information report '-Use of. 

First intormaiion reports are not substantive 
evidence of tbe facts recorded in them and a 
conviction cannot be based on them. They can i 
be used to corroborate the witnesses who made 
them and are of value showing that they told me 
same story at the first possible occasion. If they 
told a different story in court, it can be used to 
contradict them or disci edit their testimony. But 
It IS not legitima e for a court when witnesses tell 
a dittereut story on the witness box and contra- 
dict the report made by them to discard the 
evidence given by them on oath and to rely on the 
report. {Ryves^ J.) JamAluddin v. Emperor. 

741. C. 716: 24 Cr. L. J. 812. 

Pirsi information — StaUment mode to 

police. 

A statement casually made to a Sub-Inspector 
of Police IS not hrst information and cannot De 
relied on as such. {Coutts and Dass, //.) Dasrath 
Singh zi. Emperor. 1 Pat. L. E. 1^2 (ur.) : 

1923 P. 158 

High Court — Appeal against. 

An appellate Court will not lightly set aside 
an acquittal by a Sessions Judge. [Lyle and 
Ashworth^ A. J, C.) Emperor v, Narotam. 

10 0. L. 3. 68 : 74 I. C. 434 • 
24 Cr. I. 3, 770 : 1923 Oudh 217. 

Identification — Doubt as to ^Benefit of 

the doubt. 

Where there was the gravest doubt as to whe- 
ther the two prisoners were in fact identified as 
having participated in the crime in question, the 
court must give both the prisoners tne benefit of 
the doubt. {FfordCy J,) Chuhah Singh v. Emper- 
or. 5 Lab. L. J. 317. 

* — Identification — Evidence as to. 

Where it appeared that it was only in answer 
to questions put by the Court that witness depos 
ed to his being able to identify accused. Held tne 
danger of accepting such a testimony is apparent,- 
siuce witness had ample opportunity to see the 
accused during the committal proceedings. 
(Broadway, /.) Rehman v. Emperor 

1923 lab, 662. 

• Interested witnesses-^Corroboration. 

Where some of the prosecution witnesbes are 
interested, but their information was disclosed at 
the earliest possible opportunity and is corro- 
borated by other independent evidence, the testi- 
mony can be relied upon, (Skadi Lah C, /. and 
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Le Rosstgnolf J,) Wary am Singh v. Emperor, 

75 I G. 359 : 34 Cr, L. 3. 985 : 

1923 Lah. 598* 

Interval of three yeafs between filing of 

complaint and trial — Procfdure defective 

On the 23rd March 1920 the Food Inspector of 
the Corpoiation of Calcutta filed a complaint in 
the Court of ihe Municipal Magistrate ask, ng lor 
summons against the petitioners under Ss. 574- 
495 A (1) of Act III {B C ) of 1S99 as amended 
by the Calcutta Municipal Amendment Act of 
1917. The offence complained of vas that the peti- 
tioners had been selling adulterated ghee on the 
4th February 1920 The Magistrate ordered sum- 
mons to issue for the 17th April 1920. On that 
date the petitioners appeared bv pleader and the 
Magi-.tiate passed an order directing that pro- 
ceedings be stayed for six weeks as the Food 
Inspector was on leave. On the record no 
further order appeared until 29th No* ember 1922. 
On that da^e the Food In5,pector prayed for the 
revival of the case and the Magistrate directed 
the record to be put up. On the 16th December 
^ 1922 the Magistrate passed the following order. 
Case revived. Issue tresh summons for ISth 
January 1923. 

Held : that the procedure which ressults in 
I such a long delay is defective though not illegal. 
24 C. W, N. 467 Dist. [Newbotild and Suhra^ 

■ wardy^ JJ.) Shermull v. The Corp* ^ration of 
Calcutta. 1923 Cal. 725. 

— Joint itial Separate trials-^ Evidence 

taken in one used tn another. 

There were three separate trials of the accused. 
A witness was examined m the first case. All three 
of the accused had been present during the course 
ot the examination of this witness. Counsel for 
the three accused agreed that the statement of the 
witness be read over in the connected cases as 
well. They agreed that their clients would not be 
in any way prejudiced in this way and it would 
be a great sa\ ing of t‘me. The court accordingly 
had the Statements of the witness in the previous 
case read out in the subsequent case. Held that 
the procedure adopted of reading out the state- 
ments of witnesses recorded in the fiist case was 
irregular, but it was quite clear that no prejudice 
has been caused to any of the appellants. {Scott 
Smith, J) Narain Singh v. Emperor. 

72 I. C. 527 : 24 Cr. 1. 1. 415. 

Judge — Should hear all evidence. 

It is a general rule that only an authority who 
has heard the evidence is competent to decide 
whether the accused is innocent or guilty. Any 
exception to this rule, such as S. 349, Cr. P. C, 
should be strictly construed. (Kotval, A. J, C4 
Baba v. Emperor* 74 I. C. 66 : 24 Or. L, J. 788. 

^Judgment-^Day fixed for^^H earing of 

pleader not obligatory^ 

Where a Magistrate has fixed a day for delivery 
of judgment and is ready with the judgment on 
that day it is not obligatory upon him to hear the 
pleader for the accused before delivering judg- 
ment. (Pftdeaux, A, J, C.) F^yaj Khan v 
Emperor. 69 I. C. 640 : 28 Cr. L. J. 752 

1923 Nag. 208 
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— Juiy-^inadmissibie tvtdence readout to 

futy bv Public Prosecuior~ConpssiOii--t fleet of 

W’^nerc m .i jury trial for murder, tiie Public 
proat-Cutur in his apeuiug addrtaa tcad to tnc 
Jury the conlessioa made by aecuaed, whic^* 
was uiadmi^sibic ni e\ideocc nut iu\ntg been 
recoidcd according to law, and the ac»-used wai» 
scn*ehced to death mr murder. 

Held, that h iWc^er. caretully the Session^ 
Judge had endeavoured to rcimne the i.rpres»iun 
by aSiiQg the Jury to ignore tic coidessi m 
allogetuer, the reading out ut the co«,fi.ssijn was 
bound 10 adect in s-’me measure ihe minds ot t 
JuroiS and die trial was consequently vdated! 
and the court oraered a new* t. lal iDai^and 
BunkmU^JJd UAMODARRiMr Empekok. 

1923 P. 142 

— Jury — Mislirecticm — fheit — Failure to 

explain essentials ot ntieiice. .Sic Pkx^l Cude, S. 
379. 17 L. W. 236. 

Jury it ial-^ Evidence -How taken — 

Reading ovef de/sostfn>’i gtien Ovfo*e~-tf proper 
Where accused is being tried before a jury, and 
on the prosecution witnesses who gave evidence 
prio** to charge being put into ir'e box, their 
previous deposition is read o\er to them aod 
accepted by them as correct they are cross 
examined and le-exanmed, the procedure is 
illegal. The Judge and jury are entitled to see ihe 
demeaoour ot witnesses and their way cf g virig 
evidence and a new trial must be had in ei.ery 
respect, {Pforde, J.\ Lyme v Emperor 

4 Z.ah. 382 . 1924 Lah. 17 

Jury’— Weight due io prosecution witness 

-^Factions— Et feci of. 

Tt»e fury are entnied to discount the evidence 
whxh has been gi\en by the prosecution wunes- 
ses because of the fact that tne witnesses whj 
have come at.d deposed on the side of ihe prO'C' 
cut on are witnesses who are admit ed by 
adherents of a party opposed to ihat <i the 
ac.:h‘'ed. The i ict t 'at merely all the witnesses 
had been at sometime or other, concerned n 
crim nil ca>.es ei hei started by them or started 
against them is a c rcuiiiatance so important ih^i 
ttie jury can hardly be blamed if they toJktha 
into their consideration and cime to ihe cm 
elusion that the evidence or the S’de ot the pro- 
secution was one which they could not aci^ept. 
{G hose and Chotzner, JJ ,) Emperor if. Nrity^a 
GoPAL hoy. 38 G. I. J 1 

75 I C 145 : 24 Gr. I. J. 897 

— — — Local in<ipect ion— Notes of inspection il 
should be recorded — Etfect oi omission. See 
(1922) Dig Coe 503 Athar Hussain t?. Emperor. 

71 I, C 698 : 24Ci:.L 2.334 

— — ^Misdirection to jury — Defect in charge. 
See (t922j Dig. Col 509, Abdul Gafuk btKD\K 
V. EjiPERoa. 71 L C 121 : 21 Or. I. J. 76 

M'^tive evidence of— C-vse made out 

Bee (1922) Dig Col* $09 Empe*or v. Balari^m 
Das. 71 1. C. 685 : 24 Cr. B. J 221 

— ’ • ^Murder — CircuMstanHaJ evidence — Dis 

ctmery of kmife und ornuments — incrimmaiiug^ 


CEIMINAI TEIAL. 

The discovery of jewels worn by the deceased 
10 an ouv ous pUce close lo ihe corpse and ol a 
Ernie at a cattle thed and not conoeqled are not 
suiisc ent to connect the accused wi.h the alleged 
v.rlme (S7/<7cfj Lai aad Wilber force, JJ D Mt* 
AibHVN V Emperor. 5 Laa. L J. 78. 

i Muider — D scovery of ornaments. See 

U922) Dig. Col. 509 Air Slkhia v Emperor. 

24Cr. L. J 609. 73 I. C. 497, 

Murder— Sen tenet — PoUit cal agi ta Hon 

— Ig'iotani victims. 

The accused, who were ignorant peasants, were 
led to c joiimt ofiences under Ss. 149 ai’d 302 of the 
Pena. Code b> mI&repre^entatlons and piepofeter- 
' us promises of milienuium the arrival of which 
was to be iorwarded bv courage and resolution on 
their part. Some oi them entertained a belief that 
the pei son whose behest they believ ed they w ere 
carrying out was a worker of muacles : Held that 
this was a sufficient reason for pass.ng on the 
accuacd <he lesser sentence of transpo tition for 
life la the place of the normal ^enteiiCe of death. 
{Miiirs,C. J, and Piggot, J.) Abdullah v Em- 
peror. L E. 4 A 145 (Cr ). 

I Order of Coutl — Disobedience— Proceed^ 

mgs by court. 

It cannot, be desirable that Magistrates whose 
lawful orders are disobeved should, save m every 
exceptional circumstances try and dl^pose ot the 
charge of disobedience them-'e’ves, but unless 
there has been a clear tailure of justice, the High 
Court will not ordinal ily interfere. (VJay Oung J.) 
J. K. Das V Emperor. 1 Bang. 549 ; 

2 Bur. L. J. 146. 

Order directing detention of property of 

Stranger— Pfoprteiy of, 

Criminal proceedings to which a person is not 
a party ought not to be made use ot for detaining 
in comt ihe pioperty of such person, even thouga 
the offence under Inal had something to do with 
that object. [Biukland and Cuming, JJ } KedaR 
Nath Dey v, Mahomed biDDtCK. 

73 I C. 807 : 24 Cr. L. J. 695. 

Pl^a of guilty— Conviction when valid — 

First information report — Reconi of confession 

A first Informa’ i^n report is not ad ntSoible in 
evidence at all, if in substance it is a contession 
to the Police 

As a matter of pract ce in Sessions trials for 
murder many judges very properly prefer not to 
act on a plea of guilty but proceed to take the 
evidence as if the plea had been one of not guilty 
m order t > ascertain the accubCd’s state ot mind 
and whether there is sufficient to reduce the 
offence one of culpable homicide or only suffi- 
cient t » affect the sentence. 

It is not illegal to convict in a murder cise on 
a plea of gu»lty, and m each case the creumst- 
ances must be examined to see wveiher tie olea 
of guilty is one which sh mid have been acted on. 
{Batien, J. C. and Hallifax, A J, C.) Manj^'O v. 
Emperor. 73 1, c. 268 ; 

24 Cr. t. J 670 : 1923 Bag, 2<)1. 

— Police diary may be used for accused^ 
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Slatements emb'^died in police diaries can be 
used in favour < f an accused peison, but not 
aiiaiu'^t him, [Zafitt' Ali^ J ) Kajindar Sing'-i p 
Emperor, 1923 Lah. 516- 

Ptevjous conviction — iVot to be let in 

till the (Jtd 

It IS illegal to let in evidence of the pre'uous 
coin iciions of an accused till the end of «he trial, 
as otherwise the couit is hkelv lo be unconsciouslv 
preiudiced af^aiust the accused. This is the 
prtncipftl underijnng S» 54, Evidence Act and 
3i0 Cr P. Code. {May Gang, J.) Maung E 
Gyi V. Emperor. 1 Bang §20. 

Princi-ial and agent—Liabihty for acts 

of agent —Possession of agent, bee Principal 
AND Agent. 21 A. L. J. 481 

— " Private defence — Duty of Court to give 

effect to defence^ 

If on the record a right of private defence can 
be cleat Iv raised the Cjuri would give effect to it. 
even although not pleaded by ihe person accused 
Broadway, J,j Waryam Singh v. Emperor. 

72 I.C. 611 : 24 Cr. L. J, 451 

Private prosecuto) — Locus standi. 

In prosecutions for cognisable offences, the 
priva e prosecutor has no position at all in tne 
litigation and the Crown bei ig the sole prosecutor 
and cus’odian ot the pubi c peace. {Mullick and 
Macphefson^ //.) GuLLi Bhagat v, Narain 
Singh. 2 Pat. 708« 

Procedure — Questions put by Judge to 

the Jury in private chambers and not tn open 
Coil rt '-Irre^ulari ty 

After the Jury had reiired to consider their 
vei d rt in a criminal cu'^e they «:aw the Judge in 
hisChmbet and asked him for direc un on a 
point o Law The Judge and the jury both went 
int) ihe Court roim and the Jury in presence of 
the pleaders put certain questions to the Judge 
and the answeis thereto were recorded. Held 
that the mere tact that a question was pm by the 
Jury to the Judge not iji open Court but in Cham- 
bers did no vitiate the trial and it was at best a 
mere i' regularity [Newbould and Suhrauardy, 
Ji.) HlLAbCHANDRA BANERJEA V EmPERQR. 

27 C. W. N. 626 : 1923 Cal 647. | 

Retrial — Murder — Inadmissible evi- 
dence placed before jury, 

A confess on wh'cb was opened by the Public 
Prosecu or and was read to tue Jurv in the course 
of the tiial was not recorded according to law 
and had to be rultd as inadmis'^ible. The Jury 
was informed that the accused had made a con- 
fession. HtLf that the staieineut may be very 
reasondbly regArded as having been bound to 
affect in some measure the minds of the jurymen, 
however. careiuUy the learned fudge may have 
(and quite rightly) endeavou.ed to remote im 
pressioii from their minds. A rettiAl was there- 
fore ordered {Das and Bucknill 77.) Madodar 
Ram V, Emperor. 1 Pat. L. B. 171 (Cr ) 

Search — Irregularities in Offence 

commit ted-' Effect, 


CBIMIBAI TBIAL. 

Where the evidence is clear of the comm’ s« ion 
: of an offence, any inegulari y or illegalifv in the 
search cm neitoer vniaie ihe nial nor jffcct the 
convic nn. {buiatmau, j,] Ali Ahmad Khan v. 
Emperor. 21 a. L j. 858 : 

I B. 4 A. 252 (Cr.). 

— Sntt ence— Considerations in determining 

— Motive of the offence. 

In cr mmal trUls the motive w th which ihe 
offence IS committed always gu des the measure 
of Ihe sentence imposed (Wa&ir Hasan, AJ.C ) 
Chintaman V. Emperor. 10 0 L. 3, 54 : 

1923 Onoh 1»0. 

Sentence — Fine — Extent of. 

A sentence of fine should not be imposed w’hicb 
t is wholly impo^s ble for the accused person to 
pav without run ing h mself and without inflict ng 
gred haidship upon his family. The maximum 
fine 10 hi imposed unon anv mdi idual should 
depend m every ca^e upon h s pis it ion in life. 
If the offence is of an aggravated tvpe a sentence 
of imprisonment is obviously more suitible than 
6ne. (Harrison, J ) Abdulla u. Emperor. 

5 lah. L J. 271 : 71 1 C 998 : 24 Cr. L. J. 278. 

Senttnee — Period of detention while 

under inal—lf can count towauis sentence. 

The period during which a person was kept in 
custody as an under* Hal -prisoner cannot count 
as part of the sentence, nor can the court order it 
to be considered as such. {Brasher, Jd Danger 
Khan v. Emperor. 6 Lah. L. j. 224 : 

1923 Lah. 104. 

Sentence— Protraction of trial— Stram, 

anxiety and mental suffering to accused — Mniga- 
tion of sentence. Sec Penal Code Ss. 120 B, 
420 and 511. 27 C. W. N. 821, 

lenience-' Separate trials— If can be 

concurrent. 

Sentences passed in separate trials cannot be 
ordered to run coLCurrently. {Heald J.) Nga Sein 
Po. V. Emperor. 1 Kang 306. 

— Sessions Case—Omtssion to examine a 

large^ number of witnesses examined before Com- 
mitting Magistrate — Inconsistent defences. 

Ten witnesses were examined before Ihe Com- 
mitting Magistrate on behalf of the prosecution. 
Of these seven were not examined in the Sessions 
Court, nor were they tendered for cross-examina- 
tion alt loug » an application was made on behalf 
of the accused that this should he allowed It w^as 
not suggested that t^ese witnesses were discarded 
by the Fu'. lie Prosecutor on the ground that if 
examined they would not tell the truth. Held 
the accused was entitled to have t em put in the 
box for cross-examination. Held further that the 
St SSI ms Judge erred in hr icing that t .e accused 
could not set up an alternatue defence which was 
inconsistent with the hrst defence set up by him. 
By seit ne un an inconsistent defence there can be 
no d u* t that the case for t accused becomes 
considerably weaker than if be settled his best line 
of defence and set up t at defence only Put there 
is not ing illegal in setting up an alternative and 
inoun^iateut defence and tne accuseds pleader 
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should be allowed to argue the alternative defence 
beiore toe jury. {Newbottid and Suhrnipardy, // ] 
NAOENdRA CiiANDRA DilAR V EMPEROR. 

27 C W N, 820 : 

38 C. L. 3 203 : 1923 Gsl. 717. 

Sessions case — Shorthand notes of pto- 

cecdt ngs. 

It IS desirable that shorthand notes of procee- 
dings ot Sessions Court should be maintained so 
as to ensure a full and accurate record of what 
happens in Court {Mooketjec, Richardson^ 
Ghose, CumttJg and Page^ JJ*) Emperor r. 
Barenora Kumar Ghose. 38 C. W. K. 170 * 
38 C. I. J. 411 : (F.B.i 

Stay of '-Counter case — Stay of inal in 

one-^Legahty of. 

Where there two C'^unter cases of rioting aris- 
ing out of the s-^me occurrence the proceedings in 
one cannot be staged pe.iding tne trial and dis- 
posal yf the other on ihe ground that ather the 
d'sposal of that case it may not be necessary to 
dispose of the counter {Neiobouid and Siihra- 
wardy, IJd Rajenoranai H Ghosh is Amritalal 
ChaKRaVARTI. 71 I. €. 697 : 24 Cr. I. J, 233. 

Stay of— 'principles— Pemicncy of Civil 

smi. 

There is no statutory provision as to the stay of 
criminal pruceeduigs The question is one oi 
expediency and uas to be decided on the merits 
Of the panicular case keeping in vjcw the desir- 
ability of avoiding the possibility of conflicting 
decisions and also the necessity ot protecting the 
accused in the civil proceedings in the sense that 
he should not be prejudiced 

Where the question in the civil and criminal 
court though arising out of the same transaction 
are oifierent and can be decided mdependemly oi 
each other* a stav should not be gramed, {harri- 
son, I.) TaJoddin o. Taj Muhammad Nasir. 

69 I. G. 380 (2) : 23 Cr L. J. 8. 

Suspicion tf amounts to proof. 

Suspicion cannot bie sul>st'tuted tor proof in a 
criminal trial [Shadt Lai C, J, and Zafar AH, 
JJ Surat Singh v. Emperor. 1923 Lah. 42 


Witness— 'Prosecution if bound to call 

all witnesses. 

The Public Prosecutor is not bound to cal! as 
ivit nesses for the Crown any person whose evid- 
ence in his opinion IS unnecessary. {Odgers^J.) 
Doraiswami Udavan V. Emperor, 

45 M. I. J. 846 : (1923) 1C* W. N. 782. 

Witness — Stock witnesses — Penal Code 

S 123 A. 

Where in a case under S. 124-A some of the 
Witnesses produced are 2aildars and Lambar- 
dars who have admittedly appeared as wunesses 
on behalt of the police in a laige number of 
political or semi- political cases Held, that little 
reliance should be placed on evidence^of such 
stock witnesses, and as to the police constables 
and Sub-In^pectors of police. Held that where 
they have given a highly coloured and exag- 
gerated statement with regard to the whole 
affair, iS is impossible to sustain the convictions 
on their oral evidence aljne where it is con- 
tradicted by their own police diaries. {Afoti 
Sugar, /,) Kishan Singh v. Emperor. 

1923 lah 833. 

CEIMINAL TETBES ACT, S.22 — Conviction under 
— Solitary confinement if can be ordered. 

Where a person is convicted under the 
Criminal Tribes Act, the court cannot order a 
portion of the punishment to be solitary confine- 
ment. as S 73 I. P. C, allows it only in cases of 
convictions under the Penal Code. {Sulaiman, J.) 
Emperor Bidha. 2X A. L. J. 914. 

CEOWH GRANTS ACT (XV of . 1895) — S. 3— 
Crown Gram-— Tenancy determinable on six 
month’s Notice— Right of tenant— Malabar Com- 
persat'on for Tenant's Intiprovements Act See 
il9H) Dig Col 480. » Ullatuthodi Choyi v. 
Secretary of State for India. 69 I. C. 475. 

CUSTOM — CoutVs duty. 

In Cases where custom is alleged, a duty is im- 
posed on the Court to endeavour to ascertain the 
existence and nature of that custom* [Hroadway 
and Zafar Ah, JJ ) Mt. Diyan v, Hira Nand* 

4 Lah. 202 : 78 I. C. 898 : 1923 Bah. 448. 


Witness— Deaf but htet ate— Failure 

examine— Effect. 

Failure to examine a witness who though deaf 
could read and write is a material irreguiaritv 
which vitiates a trial. (Ghose and Cuming, JJ,) 
Oanoda Dassya V, Srimanta Ghosh 

73 I. C. 784 : 24 Cr. B. J. 688 

Witnesses — Duty of Court to Summon. 

Within reasonable limits an accused is always 
entitled to the assistance of the Court in summon- 
ing all such persons as he may think are neces- 
sary in order to protect himself against the accusa- 
tion and charge. Mere technicalities as to whetner 
he applies at one moment or a little later are not 
material, the only important thing being tiiat tne 
ooart should ascertain the truth of the accusation. 
iBuckniU, /,) Beni v. Emperor. 

1 Bat B. E. 117 (Cr.) : 74 I. C. 947 : 
34“Cr. B* jr. 835 . 1923 B. 536. 

Witness— Omission to Call See (1922) 

Dig, Col, Sll Emperor v, Balaram Das. 

71 1. 0s m : M Or. B. 3, 221 


I Deductions not permissible. 

Custom is not always logical and the Courts 
should guard against^ the danger of seeking to 
extend custom by logical processes, e by 
analogy. {Broadway and Campbell, JJ,) Naj- 
MUDDiN V. Abdul Hamid. » • * - « 72 1. C. 845 : 

1923 Bah. 175*. 

■ ’Emdence of— Custom set updo be preci' 

sely prvved — Proof of different Custom. 

Evidence to prove a custom must not only be 
consistent with the custom which is alleged but 
must also prove a custom which is not wider than 
that alleged. If the evidence tends to prove a 
custom wider than that which is alleged, the party 
seeking to establish the custom is not at liberty to 
adopt part only of the evidence and to reject the 
rest. But this does not necessarily establish the 
converse, namely, that if a broad custom is plead- 
ed the existence of a lesser custom could not 
if proved be found. 

The defend ants alleged a custom which they 
failed to prove ; hut from evidence given on behalf 
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CUSTOM (GENERAL) 

ot the plain tii-f to rebut the evidence ^uen on j 
behalf of the detendants, the Courts considered ' 
that ft was apparent that a custom had been 
proved, of the same t\pe as that which the deien- 
daiits had alleged but of a narrower compass. Held 
that in modern times a court could hav e little 
hesitation in finding tnat although the entire 
custom alleged bv the defendant did not exist 
but a material pait oi it did, [Bucknill and Ross, 
JJ,) Nathuni M\harajadhiraj Sib 

K\MEb^w\R Singh Bahadcr, 

1 Pat. L. R 289 : 73 I. C. 629. 

• lmi>ariibthty — Proof of. 

Evidence of witnesses to the effect that they had 
never known a case of partition does not afford in 
Law sufficient proof of a valid custom of imparti- 
bility. {Schwabc, C J. and Wallace, J ) 

Vv2H\yiL Parkum Thattam Klnhi Kltty z/. 
H VMAN, 46 Mad. 697 : 44 M I. J, 274 

(1923) M. W. N. 173 : 72 I. C. 145 . 

18 L. W. 525 • 1923 Mad. 452. 

• Legality of—Rehgious Office-Emolu- 

ments-^Right to receive without performing 
dm les-^Ciistom invalid. Sec (19-^ i) Dig Col. 488, 
Krishna Aiyangar zu Ram\n Chettivr. 

69 I C. 469 

— Local Custom— Proof of— Right of way— 

Alii Uqility— Open uset . 

A Court should not had a local custom unless 
it is satisfied of its reasonableness and its 
cer.amty as to extent and application and is 
further satisfied by the evidence that the enjoyment | 
of the right was not by leave granted or by j 
steal h or force and that it had been openly | 
enjoyed for such a length of time as suggests that j 
originally by agreement or otherwise, the usage j 
had become a customary law of the place in] 
respect of the persons and things with which it is | 
c ncerned. The evidence must be sufficient to 
show that the right has been openly enjoyed for 
such a length of time as suggests that originally 
by agieement or otherwise the usage had become 
customary law oi the locality. The doctrine of 
lost grant is applicable to private rights claimed 
by piescnption. It is inapplicable to a right 
claimed on the basis of immemorial custom The 
question of legal origin is only of importance 
where it is suggested that the right claimed might 
have originated within the time of memory, whal 
ever that t'me may be. In the case of a custom 
its legality depends on such considerations as its 
reasonaoleness and its certainty. As to the length 
of user or enjoyment which must be proved before 
a local custom may justifiably be inferred no 
definite rule can be laid down. But if the existence 
of the custom depends on oral evidencet and the 
user of enjoyment is taken back as far as living 
memory can be expected to go, then in the absence 
of rebutting evidence ifcis not unieasonable to 
say# presumtniur retro or to infer an immemoiial 
enjoyment of the right, or say, nn Bengal, an 
enjoyment from the time of the Permanent 
JSettlement {Richardson and Suhrawardy, //.) 
Alimahomed r. Sheikh Katu. 

76 1. C. 263 1923 Cal. 200, 

■ — Of Privacy— 'ExisUnce, 

The existence of the right of privacy does not 
depend on the caste or creed of the person owning i 

Y. D.— 38 


CUSTOM. 

if or on the fact that it was used by the ladies 
It IS a custom of the country and has, as such, to 
be protected. 10 All. 358 and 13 A L. ]. R 361 
Ref. [Gokiil Prasad) /.) Bohr A Tvka Chano 
z?. Must Rayazi Beglm. 

73 I. C 1040 : 1923 A, 404 (i). 

Proof of. 

Proof of custom is not confined to judicial 
precedents alone and the tact that no contest has 
taken place in the past may well raise a presump- 
tion that the custom was so well recognised that 
no one thought of contesting it. Custom is not a 
matter of inference but of proof, and it is the 
evidence adduced in support ot the custom set up 
that can, and must, alone be looked to ascertain 
whether or not it has been proved to exist, 29 C. 
433 (P.C.) Foil, and 77 P. R. 1904 Foil {Broadway 
and Campbell JJ,) Najm-ud-din zl Abdul Hamid* 
72 I. a 846 : 1923 Lah 175. 

Proof— Oral evidence, 

A rule of custom may be established and hcRl 
to be of binding force even where no instance is 
lorihcoming, if there is an overwhelming prepon*- 
derail ce of oral testimony ot those governed by 
it and hkelv to know of its CMstencc in its favour. 
{Abdtil Raoof and Abdul Qadtr, JJ ) Mt. 
Channi Bibi V, Ahmad Khan. 69 I, C 331. 

Right io bury dead tn another* s land. 

If can be acquired. 

A right to bury the dead in a certain land can 
be acquired by custom and a court will enffircc 
the same if it is satisfactorily pro\ed. (Po Haut 
J.) Mg. Shwe Kye V, Mg Po Tha. 

2 Bur. L. J. 186. 

CUSTOM (PUNJAB). 

CUSTOM — Adoption— Bi other' s son — Punjabi 
A sonless proprietor has power to adopt his 
brother’s son under the customary Jaw governing 
the Mahomedan Bbatti Rajput Jats of Dasuja 
Tahsil in the Hoshiarpur district. [Harrison, J.) 
Amir v. Wazir. 72 I. C. 306. 

Adop tion-Col lateral — huccession — Onus 

Ross oj bntana in Panipat Tahsil of Karnal 
DisUict 

A valid custom exists among Ross ot Sutana in 
the Panipat Tabsil of the Karnal District by 
which a widow can adopt a son and that son can 
succeed collaterally. The onus is upon the adop- 
tee to prove the custom. [Broadway, 7.) Kan- 
HAY A V, Naurang. 1923 Lah 374. 

Adoption — Daughter's sons — Hindu 

Jats of Mauza Liddar, Tahsil and Dislrtct 
jttllnndur. 

Held that it was not proved that by custom 
among Hindu Jats of Mauza Liddar, Tahsil and 
District Jullundcor. the gift of ancestral property 
to daughter’s sons is valid, [Leslie Jones and 
AbduC Raoof, JJ,) Khushal Singh v, Nanda. 

5 Lah. L. J. 63, 

*4 d option— Proof, 

In a case where the power of customary adop- 
tion by a' soilless proprietor is not disputed all 
that is necessary to constitute an adoption is the 
clear expression of an intention on the part of tl e 
adoptive father to adopt the boy concerned his 
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so u. it a mat iiA-vtatiuii oi thit inlcn- 

\ ' t’w exc. ition and regibtrahon ot a deed 
(.aapled uith a dear deUaratiuii in 
. L:t a'.d latiit treatment as adopted sop. 
i’K proci ^ubseq-ieut treatment eannot. 

'owcvei, be reaiOiiabi> demanded in a case 
where \eiy ''OJi' atte. the execution of the deed 
or adoption the reecfsioncrs ot the adoptive father 
sue if'V a de^-hl^atlou that the adoption did not m 
iac: take pkice. ihcofl Simih ami Fforde, H.) 
Ml iv?i SiM»H r, Kehvk Singh. 

75 I. C. 317 1923 Lah. 523. 

Ahg/,,b of adopted son ui 

:i i! 'i? di hi u. J\ 

The < quinary idle adder the custumary law is 
mat an ad led sOai dic^ not lose the right of 
c; , eed iig 10 h.n natural famdy. The* mere 
appUiUtnivai of an hvir would n'»t have the eBect 
o*' depnvi g tue appointed heir oi hi'> right to 
^Uiviec! ill the nitu al tamily. lo I. C. 712 full 
Ruoafr h] NCR Din p. Rosuan Din. 

69 I. C. 705. 

Aaipi,Jh— oi'/e/’s ion— Hindu fats — 

He hi-dtpui 

Havnu legat'd to the la^l that the riuaj-i-am oi 
{ e H Di^t: I'd prepared in lfc84 and 1915 

deelarel t’nat the adoptun ot a si'>tei ^on had the 
niiKtiou itt custom.nd that the entrv was suppor- 
ted b\ in ^ta’.ce'., the Cv»uit held that the burden 
<n proaug tnat '^uch an adoption was init valid lav : 
on the piauitm and that thev had laded to dis- ! 
thame the same. 50 P. R 189.^ ; 84 P. R. 1895 ; | 
94 P,' L, K. IdU , 84 P H. 1917 ; 45 P. R. 1917 I 
lojl {Sroti Smith a id Jafar AU^ JJ) Naman v. 
Ba f vN SiNCiH 4 Lah. 102 . 6 Lah. L 5 263 . 

74 I. C. 689 : 1924 Lah. 37. 

— A ^ roe me at to sell-- Failure of consider- 
ation— Mortgage— Vatidityi 

Where the vendor agrees to sell and receives i 
part payment and theie is iadiire of the eonsider- 
ahon, the sale not being completed themorlgage 
la lavour ol the vendee in consideration of the 
part payment is not a mortgage in lieu of a debt 
voiuntanly mciirred (*45(L/ Raoof and Molt 
Sagu, JJA Nasib Gul. 

1923 Lah 553 

AgiwuHitral community— Law govern- 

in Hindu Lai^ —Burden of proof. 

In the case of a community like the Rai 
iirihmans whose occupation is agriculture 
the presumption is that they are governed by 
custom, bdt if a party sets up they are governed I 
bv Hindu Law be has to prove it* {Martineau 
and Moti Sagdf, JJ,) Bashu RaM nPjARAi 


Alienation — Anusiial piopeify — PtO' 

perty acquired by pie-emphon. 

Property acquired by pre-emption is not an- 
cestral property in the hands ot the acquirer even 
though the property had at one time belonged to 
an ancestor of the acquirer. 59 P. R. 1909 fol- 
lowed. [Martimau, J ,) Phui v Dev ativ 

71 1. C. 561 : 1923 Lah 210 

Alienation Brahmans of Gohalgaih— 

Ambala District — Hindu Law. 

The Brahmans of Gokalgarh in the Ambala 
District are not governed in the matter of aliena- 
tion by agricultural custom but by Hindu Law, 
{Shadi Lah C. J , and Zafar Ali^ J.) SawQ Ram 
V. Badhawa. 73 I C, 759 4 Lah. 254 . 

1923 Lah. £01 

- Alienation — Conseaf of tevenionei s — 

Sons of reversioners when hound. 

The assent of the plaint'ff^s father to the 
alienation by a female in possession, it made 
I bona fide without collusion oi mteniion to injure 
the reversioners, is binding upon the plaintiff in 
a suit for a declaration that the alienation shall 
not affect his reversionary rights. [Abdul Raoof, 
./,) Makhan Singh v. Kishen Singh, 

73 I. C. 273 

Ahenation — Exchange — Suit to '>et aside 

— Bui den of prooj. 

Where ancestral lahd is given in exchange for 
other hnd by a male proprietor and the tran- 
saction is challenged by a reversioner, though 
the initial onus is on the transferee to show 
that the transact! n was a prudent one the onus 
IS easily discharged if the suriounding circum- 
i stai^ces show that the transaction was beneficial, 
[Shadi Lah C. J, and Brasher,, J,) Nagina 
Singh v Mota Singh. 69 I, C 621 (2). 

Alienation by female— Right to chal- 
lenge. See (1922) Dig. Col. 513 Gobinda v, 
; Nandu. 74 r. C. 644 

Ahenaiiou—Gakkai s of Malpur—Gtft 

by soilless proprietor — Rtwuj-i-am. 

Wnere the Riwaj-i-am contains an entry that 
, among gakhars a sonless proprietor can ahena’e 
' ancestral property as he liked, the onus is on the 
i person who contests the validity of such a gift to 
prove it. Held also on the other evidence in the 
I case, such a right in the sonless proprietor was 
in accordance with the custom of the land. 
{Martineau and Harrison, JJ,) Mt. Sardar 
Khanam V, Amir. Zaman Khan. 

70 I G. 227 : 1923 Lah, 125 


4 Lah, 4S4. J — Alienation — Gift — Daiightei's Sons— 

Ahenation- Ancestral land — Suw’s right ^ ofMauza Ltddaf Ta'psil and Distnet 

1< a father froiiu and without collusion or 

intention to injure the rev ersioners gives consent j “ was not proved in the case that by 

to an aUenation by a female in possession of .Hindu Jats ofMauza Liddar, 

property such consent is binding upon his son in si I and Distrmfc Juliimdur the gift of ancestral 
a suit lor a declaration that the alienation shall not daughter’s sons is valid 50 P. R. 1893 

ahect his reversionary rights. But in the case of V ^ and 

iioiuauccstra! land to which bis father is heir, he| ^^^***^ KhUshal Singh o, NANda 

uo such right (St ofi Smith and Zafar ] 6Lah. L. J.63. 

iilh. //») jASWANTKvyR, t?, Wasawa I ••^Alteuif Uott—Gifl — Sister and collate) als 

Sing l ^ Lah. L» J* 346 : 1^13 Lah. 353, — Jals of Issan mahar. 
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It ib open to a male sonless propiieior among 
the Makwal Ja^s of Isan mahar, Tabsil and 
District Muzattargarh to make a gift of the 
prooerty to a sister or sister’s son in the pre- 
sence of a collaterals. iBroadivay, J ) Hayat 
a. Ai I M \HOMED. 78 I. C. 216, 

•Alienation — Gift — Wtdotc — Gift to 

daughter and soti-indaw. 

Under the customary law it is not competent to 
a widow to make a gift of her husband’s non 
aiKc^tial land in favour of her daughter and son 
in law jointly (Ltf Rossi gnol and Marimenu, JJ.) 
SANDHI V, Bcdha SinghT 5 lah L J. 178 : 

69 I, C. 721 : 1924 Lah. 25. 

Alienation — Gijt — WAl — Pathans of 

Lliai sndda — Peshawar — Sonless proprietor — 
Bequeist to daughtets. 

The distinction under Customary Law between 
the power of gift inter vivos and the power of 
testation is a ma*ter ol degree and form only, and 
where the power of gift is shown to exist, an 
ini'ial presump'ion arises that theie is a co- 
exiensiva power of testation. 

Where the practice ot gift-making has establi- 
shed itself, the effect must be to incline public 
opinion favourably towards the practice of 
testamentary bequests which are really in the 
nature of deferred gifts which are more easily 
revocable. 

They are undoubtedly special customs upon 
special points existing among the various Pathan 
tribes cf the Charsadda and Peshawar Tahsils, 
but there is a strong presumption that their 
customs are substantially similar, unless some 
special reasons ior divergence can be establishe*!. 

The puwer of a sonless proprietor to make a 
bequest in favour of hi? daughters, was held to 
be established among the Pathans. 

No restriction exists upon the testamentary 
power of a Muhammadzai proprietor except that 
wh ch prohibits, in certain circumstances, the 
dibiuheritance of sons* (Pipon, J. C.) Abdul 
V. xMt. Faroqa, 73 I C. 79 

Alienation-— Legal necessity. 

It is not the duty of the alienee to see to the 
application of the money or to find out if the 
whole of the money due to the antecedent creditor 
was actually paid if a decree was in existence, 
the payment of that decree constitutes a valid 
necessi‘y. The fact that the decree-holder 
subsequently accepted only a portion of the 
amount due and gave up the rest of his claim is 
of no consequence and does not in any way affect 
the validity of the debtor of the alienation. [Moti 
Sagar, J ) Balbik Singh v. Gobind. 

1938 lah. 582. 

Almla lion— Lega I neccssiiy^Presump- 

iton. 

The mere lapse of time does not remove the 
need for proving necessity Although it may ren* i 
der the quantum of proof comparatively small, 
It certainly cannot be presumed, {Broadway, J ) 
Wali Mahammad V- Fateh Khan. 

75 I. C. 680 : 1923 lah. 807. 

Alienation— Limited omner — Rever- 

nmet . 


CUSTOM. 

The alienation oi a tcauk hmi ed owner c iii 
be challenged by another iemale \vl o is the ncvt 
reversioner. [Lc Rossiguol and Mai inieau, JI I 
Mawa/ Khan v Mt. Zohrx Ja\. 73 1. C. 583. 

Altcnahon {Moitgage) by agtichlintis^ — 

Money borrowed fof tiadc. 

Where the inoitgage was for trading purposss, 
held : this would not pistify an alienation of 
ancestral Und by an agnciiltunst. The pieMous 
mortgage, (the money on which had aiso been 
borrowed for trading purposes) cannot be con- 
sidered as an antecedent debt because it wa^ in 
favour of the same moitgagee and was effected 
only a few days before the moitgage in dispute 
and the two mortgages iormed practically one 
transaction. 19 P. K 1915 Foil [Bioadway and 
Brashet , JJ ) Md. Usman Khan x* Ata Mohi ud- 
DIN. 5 Lah. L. J 304 73 I C. 871 ‘ 

1923 Lah. 142 

Alienation — Xecessity — Dea ce— Effect 

of. 

The mere fact that a decree has been obtained 
caonot be treated as if in itself it amounted to 
legal necessity justifying an alienation especially 
where the decree is expat te. {Leslie Jones and 
Abdul Raoof, Jj.) B\riam Singh v, Phaggu 
Mal. 5 Lah. L. J. 90. 

Alienation —Xecessity — Money hoi rowed 

for the purposes of subsistence. 

Where a Saiyed agriculturist alienates a serai 
for the purposes of his subsistence and he has 
no other means of livelihood, the alienation is 
justified by legal necessity, {Scott Smith aftd 
Mott Sugar, JJ.) Mahomed Hassan-ud-Din v. 
Saif Ali Shah. 4 Lah. 122 . 5 Lah. L J. 346 : 

74 I. C. 451 : 1924 Lah. 41 

Alienation — Neces3it> —Proof of— Old 

alienation — Onus — Ancestral pi operty. See (192 2} 
Dig. Col. 1087. Suhawx v. Devi Dial. 

70 I. C. 1002. 

Alienation — Necessity — Small debt — 

Lapse of time. See (1922) Dig Col. 516. Ramji 
Lal V. Ram Sarup. 72 I. C. 448, 

Alienation — Powers of—Robtak Tabsil — 

Rhaj-i-am See (1922) Dio. Col 517, Giani v. 
TekChand, 4 Lah. 111. 

Alienation — Propnetors— Consent of— 

Necessity for. 

Held on the evidence that in Mauza Raja Jang. 
Tahail kasur. District Lahore which was a village 
and not a town non-proprietors had no right to 
transfer their rights oi residence without tbe 
consent of the proprieiois, Acquiesence of tbe 
proprietors in past sales does not mean that they 
are precluded from objecting to future sales. 
{Campbell, J) Mvhomed Din x; Labh Singh. 

78 I. C 220 

•—Alienation— Residential houses with the 

houses by non-proprietorh in Sankali Kalam 
TahsiL 

There is no custom in the Punjab which takes 
away from the zemindar the right to the sited 
the tenants* holding. On the determination of the 
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icr!.t!i, ^..-h .1 iiii'.it vvuuk! ui-iU tiic kii.ui.-v iiitii ' A widow in possession ol anccbtial propeity 
i ne’-T.tn.iiit ouo. {AMul Kaoof i.ntd Mot! Stigiir, uiheriteci [mm her husband has only a limited 
JJ } \ SiNt H V, Ghl! vm. right tlicreiii and she cannot alienate the estate in 

1923 Lah. 467 , autiLjpation oi iutuie expenses Where the debts 
of licr husband are not charged on ancestral 

•Alienatio?^— Right to challenge — Son pnipertv the widow is net justified in alienating 

unborn at the time, ^ the propertv for the discbaig<* of such debts. Nor 

A son can challenge an alienation made b\ his the widow lustihed m alienating the property 
father before his death, ii at the time oi the {qj- raiding raone\ for her future maintenance 4 
alienation there were heirs who could challenge p, p. 1913; 17 P, K 1919 followed (Broadway 
it and the transaction was not satisfied before his /.) sx:ch\ Singh v. Pvl Singh. 69 I. C, 554 (2). 
binh {Moth Sai^ar, h) Bhvp Sinuh r Prem 

Sjkgh. 5 Lab 1 J. 384. Alienation — Widow — Powers of — 

Daughter of collateral in fifth degree — Bandus* 

Alienation— Sate of portion btyond legal See (1921) Dig. Col. 486. Mt. Diyal Kai r v. Mt. 

shaie^ Mehtab K\lr, 74 I. C. 639. 


Where the vendor tran-^ferred u ithout legal 
necessity properly bejond the share that would 
hiH to him on partition. Held the other rever- 
^nniers can claim joint possession {Campbell^ 
J,\ R \M Nath v. Ram Sarup. 

1923 Lah. 395. 

Alimaiton — Setting aside—^Right of 

remoter reversioners. 

Where a male propriefi^r who has alienated 
ancestral land has adult sons living it is not open 
to the remote reversioners to sac to challenge 
the alienation in the absence of proof that the 
adult sons of the alienor waived their right to 
impeach the alienation. S4 P. R. 1918 Ref 
{Abdul Qadtr, J.) Suba Singh v. Gopal Singh. 

71 I. C. 841. 

■ Alienation — Sonless proprietor — An 

cesiiai land. 

fn respect of alienation of ancestral land in 
the Rohtak Tahsil, Hohtak District, a sonless 
proprietor has unrestricted powers. 45 P. R 
1917 Ref. 73 P. R. 1895 dish, {Campbell, J) Ug 
gar ^ain V. Telu, 4 Lah. 113 : 

71 I. G. 829 : 192$ Lah. 193. 

—Aheftaiwn — Sonless proprietor in 

Bohtuk. 

A sonless proprietor of the Rohtak Tahsil of the 
Hohtak District has unrestricted powers of aliena- 
tnju in respect of ancestral land, {Mariineau and 
Moti Sagar, JJ.) K\la v. Mam Chand. 

4 Lah. 282 : 5 Lah L, J. 404 : 73 I. G. 988 

—Alienation — Suit by collateral challeng- 
ing, 

A collateral governed by the customary law of 
the Punjab does not derive his right to sue from 
or though his father but from or through the 
conamon ancestor who owned the land. {Scott 
Smith and Fforde, IJ), Sarup Singh v. Pal 
Singh. 73 I. c. 357 : 1923 Lah. 642| 

' —Alienation by widow— Legal necessity, 

A widow can alienate her husband's land after 
his death to pay off his just debts. Every person 
having an interest in property whether absolute 
or as a life tenant, e. g., a widow, can sell or 
mortgage such property for a necessary purpose 
{Scott Smith and Brasher, JJ,) Hassan Maho- 
MEO If. Mahan D\. 5 Lah. L. J. 292 : 

1923 Lah. 245. 

‘• ^ Ahenation-^Widcm — Kecessiiy —Debts 

of hmhand—i^HDtfe maintenmice^ 


Alienation — Will — Self-acquired 

ftrperty — Peshawar District* 

1 he practice of will-making in the Peshawar 
District is of compaiatively recent date and it 
must be legarded as a growth of customary law 
In other words Courts are faced with a custom 
which not only have developed m the past but is 
de\ eloping and will continue to do so in the 
future- The whole pathan community though it 
follows Its own custom in preference to Maho- 
meclan law, continued attempts are made by 
Comts to introduce features borrowed from 
Mahomedan law. As regards will-making in 
general and in particular in the kamalzai tribe 
an owner, who has sons, can make a will subject 
to two known i estrictions. (a) he cannot dis- 
inherit a minor son, and (bl be cannot disinherit 
an adult son except for disloyalty- [Plpon, J, C,) 
FiRDxN’s Khan v, Shah Sowar. 69 I, C. 863. 

Alienation — Will ly sonless proprietor — 

Khot Sarang of Talagang Tahsil AitOik 
District* 

A sonless awan of Kot Sarang Tahsill Tala- 
gang, has not a free power to dispose of his an- 
cestral property by Will. {Broadway, J.) Mt. 

[ Rakshi z' Baza. 75 I. C. 659 : 1923 Lah. 305. 

Appliciibihiy of agricultural custom. 

One of the most important tests to be applied 
in determining whether a particular caste is or is 
not governed by agricultural custom is lo ascertain 
whether or not they form a compact v llage 
community or, at least a compact section of the 
village community. If they do so, the presump- 
tion is strongly in favour oi the applicability of 
custom. This presumption in favour of custom 
has been applied even in cases of Brahmins, and 
must be still stronger when applied to a tribe 
whose religious and social status is much inferior. 
Where the caste concerned forms a compact 
section of the village community there is a strong 
presumption in favour of custom. [Scott-Snuth 
and Fforde, JJ ) Prem Singh v, Barbara Singh. 

72 I. C, 775 : 1923 Lah. 557. 

Burden of proof— Opposition to Hindu 

Law and agricultural custom. 

When a litigant m the Punjab sets up a custom 
which is contrary both to the Hindu Law and ihe 
agricultural custom of the Province, the onus is 
heavily on him to prove it. (Abdul Raoof md 
Campbcip JJ.) Ram Narajn v, Mt, Har Narin- 
MN KyAR, 4 Lah 297, 
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Gtft—Gijt to hco donees wilhoul titfifufn^ 

shot cs — TcnanH-i n-common. 

Among the Alahomedan agricuUuiibtb of the 
Punjab .V gitt in favour of two oi moic persons 
without defining their shares Cl eates a tenam>- 
in common among the donees without benefit of 
survivorship. {Abdul Qadir^ f) Mus\ r. Grr 
Mahomed. 69 I. C. 538 

Gif t by male proprietor to collatetals — 

Gtlaiar Jats of Jhang District. 

Among the Gilator Jais of the Jbang District 
there is a custom by which a male piopnetor is 
empowered to make a gift in favour of a collater- 
al . {Broadway and Moti Sagar, JJ ) Samvil v, 
AnMAD\. 4 lah. 189: 73 I.G. 452 . 1923 Lah. 517 

Heirship — Persons of the same caste 

and Got^ — Inference, 

The mere fact that plaintiff is of the same 
caste and Got as the alienor does not necessarily 
lead to the inference^ that he is descended from 
the same common ancestor and is hts heir. [Moti 
Sagar, J ) Kirpa v. Mt. ChiNti. 

1923 Lah 530. 

Legal Necessity — Heveisiouei — Gift of 

self acquired property and chaigeon ancestral 
property* 

There is no authority for the proposition that 
a male holder of land both ancestral and acquir- 
ed» must charge his just antecedent debts on the 
non-ancestral land. Custom permits the aliena- 
tion of ancestral land for the purpose of paying just 
antecedent debts and a provision that this cannot 
be done, if there is sell acquired land to alienate 
for that purpose would give the leveisionary hens 
a control over self acquired property to which 
they are not entitled A person has a peiiect 
right to gift his self* acquired lands to his daugh- 
ter’s son and to charge the ancestral land wi'h 
debt. (Campbell^ J*) Arjun v. Jug Lal. 

1923 Lah. 422* 

^Pre emption — Mohala in a town— 

District Karnal — Snb-divistons of a town. 

Where a town is divided into sub-divisions, the 
pre emptor must prove affirmatively the existence 
of the custom of pre-emption in the particular 
sub-divisions in which the property is situate and 
the onus is not discharged by proof of the custom 
in the neighbouring sub divisions. 

A judgment based upon a compromise or con- 
fession, though of some probative force, cannot 
be placed on the same footing as one in which after 
cocEtest a custom is beld to be proved or negatived. 

One or two solitary instances of admission of 
the custom supported by a few instances in the 
neighbouring sub divisions arc not sufficient to 
discharge the onus of proving the existence of the 
custom in Mohalla Baganan which lay heavily 
upon the plaintiffs. {MoH Sagar, J ) Lekh Raj 
V. INDAH Mad. 4 Lah. 176 : 73 I. C. 658j 

——‘Proof ot*-*Cusiom at variance with law — 

The person who sets up a custom must estab- 
lish it to the whole length of abrogating the law 
under which the opposite party claims title and if 
this is not done the general law must prevail, 
possible inferences or probable implications 


CUSTOM. 

cannot uphuld a custom. {Simpson and Wa::it 
Hasan, A. J C ) Balhhvddar Prasad v. 

r)\-. 73 1 C 727 . 1923 Oudh 102. 

-Proof — Plead Uig—l'at lalion — Evidence 

of—Juduial dcct sions* 

Although a custom must be sufficiently defined 
lor its application to the facts of the particular 
case m which that custom Is pleaded, so that it 
may be clear and undoubted, >et the party plead- 
ing the custom can be allowed to prove the same 
m a sense narrower than that stated m the plead- 
ing?, Decisions by courts on questions of custom 
altord valuable evidence as to ihe existence of 
the custom, 15 C. 450 ; 49 L A. 119 Ref. A usage 
of recent date caniiOt be regarded as a custom. 
A custom must be proved by clear and unam- 
biguous evidence to be ancient and invariable. 
In tins respect theie is no difference between a 
family cu-tom and local custom* 14 M. I A. 570 , 
45 C 450, 461 , 3 C.W.N, 21 Ref. {Ashworth and 
Simpson, A. J. C.) Thakcr Rudra Pratap 
Nakun Sing'I V Thakur Nirman Prasad 
Singh. 1923 Cudh 61 : 74 I. C. 225. 

Proof of — Entry in wapb-ul ar<* 

.An entiy in a Wnjib itlar : that in a village a 
Sale or mortgage can only be made to co sharers 
and not to strangers is the record of an existing 
custom. {Cuming, A. J. C.) Ram Kumar v. 
Har PR AS VD. 9 0. & A. L. R. 648. 

Proof of-— Entry in Wajib-iil-arx — Pre- 
sumption, Sec Wajih-ul-ar^:. 21 A. L. J. 822. 

* Reversioners— Dt\ lar ation not of right. 

Grandfather’s brother’s sons cannot seek a 
dedal ation as reveisioneis in the pre.sence of 
uncle No one can ask for a declaration of a non- 
existing right but ot a spcs successionis i. e , the 
chance or possibility of acquifing a right in the 
future. It will be open no doubt to him when 
succession opens out to sue for possession of the 
pioperty if possession is denied him. {Abdul 
Raoof and Moii Sugar, JJ.) Lalu v, Fazil Din. 
4 Lah. 106 . 73 I. C 893 : 1923 Lah. 403 

Reversioner — Declaratory suit — Aliena'- 

tion by widow— Daughter . 

Even a i emote reveisionens entitled to main- 
tain a declaratory suit regarding a widow’s aliena- 
tion in the life time of the daughter 
A gift to a son-in-law, by any widow (whether 
the wife oi mother oi the last male holder) is not 
sanctioned by custom. 149 P R. 1908 ; 4 P. R, 
1890 followed. {Campbell, J.) Luddar v* Mt. 
Bansi. 72 I. C. 873 : 1923 Lah. 28 

Sale of materials of house* 

Sale by non proprietor of standing house t,e* 
matenals of house is orchnaiily allowed by cus- 
tom. {yartineau, J.) Sardar Din v. Mt. Ajah 
Bun 1923 Lah 394 (2). 

Soilless proprietor —Appointment of heir 

According to the customary law, a sonless 
proprietor has the power to appoint one of his 
kinsmen to succeed him as his heir. The ap- 
pointment in order to be valid must be made m 
some unequivocal and customary manner and the 
execution of a deed coupled with a long course of 
treatment has always been recognised as one of 
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the iHodus 4 inaiufe^'i 0‘4 such an appointment. 9 
p. R, 189«^ , 4 P. R , 94 P. R. 189.^ . 3 P. R 
1931, and 40 P, R. 1905, Fall {iiroadway anJ 
Saga^,JJ.) Bv] SiKGH r Partap Sixgii 

1923 Lah. 497 (2). 

— u/ a hind own^r-- 
Prima file ic til a decc*ued peisanare 

iiititkd ta a -,hare in Ivs estate even though thtv 
h t in another \iilace and uvvii nu land iii the 
\ iILi'^e m whii-h the land m dispute is situated 47 
i\ \< 1917 Foil. \ii entry m the Riwnj’i-tiui is a 
stroi ,‘4 piece or euden^e m '.upport oi Pie eu->tom 
ineiit:->ned therein {Si oh Smtih ^ini Fforde, JJ ) 
\lT hl^i K\UR V. SHFk Singh. 

4 Lah. 392 73 I C. 786 1923 Xah 476. 

^litccsbicn — A iiesiial fi^feily-Pte- 

i^umption — Eo? oi shtirt.i>» 

W fieie two branches of a family were found 
hcldmef equal areas of prnpeity, while some 
'\ere %till joint, the presumption I'l that the pro- 
perlies was origmalH ancestral This also 
probahliscd by the fact that a pedigree table 
inentionb a eommon ancestor to whom the pro- 
{. cities must have belonged. {Skadt Lah C. J 
and Ffoide, JA Mt. Makvam Bibi n Ghllam 
3f\FU)MED. 73 1 C. 881. 

— — -SnacssioH—Codiih'tdls — Ststci — Com- ! 
petihon— Preference— Fhatib of pnul dad khan — ; 
Jhelum — Did,ict, 

As between collaterals of the eighth degree and 
sisters the burden of prrning that the sister has a 
preJeiential light is on her especially when the 
tntiy in the mvaj-i am is against their conten- 
iiuii So held in a case tjf succession to non-an- 
cestrai property among the KliotsofThasU Find 
Dadan Klian, Jhelum District. {Abtinl Raoof and 
Adnl Rader, JJ,} H wat v, Ahmuw 

711. C. 201 

3 necession—Da ng It ter — Pro the r — P ref cr- 
eme. 

Under the customary law prevailing among the 
agriculturists of the Punjab the daughter takes 
the self acquired properly nf a deceased in pre 
fereute to the brother. [William and Ganga 
Raw, JJ,) Waziri Mal v. Gaxg\ Ram. 

69 I. C. 573. 

Succession — Daughter and daughter*s 

son ahd collaterals — Ben bub-cdste of Khains — 
Hindu Law. 

Hindu Law is applicable to Khatrt Series, ac* 
Curding to which the daughter and daughter*s 
iu>n excludes collaterals. Held plaintiffs, collater- 
als failed to prove that there was*a custom among 
Bens (and specially the particular family) that 
the collaterals e.xcluded daughter or her son. A 
single instance, however valuable is inconclusive. 
[Broadway and Hariison, JJ ) Bal Mukand v, 
Mt. Kishan Devi, 72 I. C. 445 : 1923 Lah. 6. 

.^-Succession—Jats of Hoshiarpur Taksil 

BigMs of appoinU&*s ketrs, 

hi the absence of a special custom among the 
Jati oif Hoshiar Tahsil that in the presence of 
descendants of the appointee’s (adopted son’s) 
mdUfiil father, the descendants ot the appointee are 
excluded from inheritance in his natural father’s 
iAiniiv siinplv b^^can^e he has succeeded to the 


CUSTOM. 

propel t> iq his adoptive lather, it must be held 
tnat the tie of kinship with the natural iainih was 
not dis'joKcd and the fiction of blood relationship 
With the mcmbcis ot the new^ lamily has no ap- 
plication to the appointed (adopted) heir and tnat 
the descendants of an adopted son can succeed to 
estate ot the adopted son’s natural family m the 
presence ot the decendants in the natural lamily. 
[Mott Sagan J) Isher t' Hukum Singh. 

73 I C 738 • 1923 lah. 485. 

Succession- grants fecial nde of dcioln- 

t ion— Burden of fioot 

On a question arising as legards the succession 
to ».ertain paikin lands (lands granted for the 
maintenance ot paiks in a temple) held that the 
burden of proving that the daughters w ei e e\- 
cliided from inheritance was on the pei">on alleg 
mg such custom. {Chaiterjee and Pearson, J l.) 
SmMAT Dharini Kalitani r. Sisuram Kalita. 

70 I. C 36. 

Succession — lots — Sisters— Collate^ als, 

The position of females generally, as has been 
established in many decisi ms. is e^ery much 
stronger in the Western Punjab than elsewhere. 
According to the customary law of the Muzaffar- 
grah District a sister or sister’s son of a deceased 
lat excludes his collaterals of the third decree m 
the matter of succession to the estate. [Harnson, 
J ) Kapir Bakhsh V, Allah Ditta. 

73 I. C. 308 

Succession — Joshi Brahmins of Hoshiar- 

fur — Daiightci s. 

There is no custom among the Joshi Brahmans 
of Hoshiarpur District under which the widow 
and daughter of a predeceased son are entitled to 
succeed in preference to the daughters of the de- 
ceased. (karttneau and Zafar Ah, JJ,) Mt 
Bal Kuar v, Deoki. 4 Lah. 236 : 

75 I G 109 : 1923 Lah 579. 

Succession-- Koreshis — Law GoverniDg 

Sec (1922) Dig. Col. 5^4 Mr, Ghulam Zohi- a 
\T:r Hasan. 691 C. 1000 

Succession to a landowner ---Contest be- 
tween sisters and coustns—Onus, 

Where the contest is between the sisters of the 
deceased landowner on the one band and tire 
uncle and cousins on the other. The onus lies on 
the sisters to prove that they have a better claim 
to succeed to the property in dispute than the 
uncle or cousins. [Scott Smith and Ffofde, JJ.) 
Mt. Sant Kaur v. Sher Singh. 

4 Lah. 392 : 73 I. C. 786 : 1923 Lah. 476 

Succession— Law governing Koresbis of 

Taragarfa— Onus of proof. See (1922) Dig. Col. 
524. NuR Hasan v. Gu lam Zohra 

891 C. 693. 

Succession— Mil kwalj a ts of Isan niahar 

Mu zaffarga thDisl rief. 

All the tribes of the Muzaffargarh Disir'ct 
recognise that on a man dying without male 
lineal descendant and leaving neither widow nor 
; daughters nor daughter’s sons the propeity 
passes to In, (1) father, (2) brother or their 
descendants, and (3) sisters or their descendasA 
' Tfie position of a sister, therefore, in this Dish## 



6U5 


OF INDIAN DKCiblUNb. 


606 


CUSTOM. 

in mattersof buccessiou is a strong one. {Btoad' 
wa }\ /.) Ha\ VI t'. Ali Mahomed. 

7S I. G 216. 

Succesiiion-’Piiguaud and Chandawand 

In matter of inheritance the Gakhars of Bara 
Gowah Milage follow ihe rule of Chancia'ix'and 
{Scott Smith, J) S\khi Mahomed Khan v. 
Mat/ Ali Khvn 1923 lah. 604. 

Snccc'^ston — Pagwand -Whole blood and 

naif blood — Gagiant^i of Peshawar. 

In the case of parties following ihc pagwand 
rule of succession, if a party sets up that whole 
blood excludes half blood he must prove it. Among 
the Ga^iants in Peshawar such a rule of exclu- 
bion exists 

General dicta on nature of custom, and duty 
of courtsllaid down. [Ptfon, J C,) Svldar Khan 
V. Ml H^MMVD Z VMVN. 73 I C. 577 

Sticcesston — Pai tty Muh Laio and 

partly Custom. 

Although an heir may get inheritance accord- 
ing to Muh Law his estate may be governed by 
custom {Mat tmeau, J.) Rasul Khan v Mt. 
Hvwasi. 75 I. C 458 : 1923 Lah. 284 (2). 

Succession — Per capita <?? pet sttt pes — 

Jats of Mama Gitrdaspur. 

The normal custom in the Punjab undoubtedly 
prescribes a division according to the pugwand 
rule, and the onus lies heavily upoathe person who 
relics upon the c/HrwdntouKfi rule i. e, division 
per stirpes. Not only is there a general presum- 
ption in favour of the division of property per 
capita but there are judgments relating to the Jats 
of Gurdaspur Tahsil m which the rule chunda- 
•yand was held not to be proved and the rule of 
pugwand was toilowed in the matter of inheri- 
tance. Held also deiendunt failed to prove a 
family custom or to discharge the onus {Shadi 
Lai, CJ. and Abdul Qadir, J.) Shank vr v Baha 
DUR. 5 L. L. J. 212 : 71 I C 864* 

1923 lah, 87. 


CUSTOM. 

— Sticcesston — .sadoa family — hAJu'^ton 

of females. 

In the absence of proof of special custom, the 
personal law of parties must govern. The 
Sado^is are descendants “of Shah Shuja and arc 
governed by Mahomadan Law in matters of 
succession, and females are not excluded, {Pi pon, 
J.C.] Fateh Mahommed Khxn v. Mt Wxla 
Begum 73 I C €09, 

Suceesston — Self- acquired pJoptity — 

Coll ate tals if exclude daughters. 

Among the agricultural tubes uf the hullut 
Dt , the collaterals of a snnless proprietor do iMit 
exclude daughters from succession in the case ol 
self-acquired property. [Scott- Smith and Zafai 
Ail, JJ,) Budha V. Mt, Fatimv Bibi 

4 Lab 99 : 1923 Xah 401. 

^ Sncussion — Shaikh converts from Bahai 
Khalris. 

Among sheikhs who are converts from Bah il 
Khatns sons exclude daughters from succeed’ i.g 
to iheir father’s estate, Sons exclude daughters 
from succession to their maternal estates. 

Brothers exclude sisteis from succession to a 
childless brother’s estate. [Broadivay and Camp- 
bell, JJ.) Najm-ud uin V. Abdul Hamid. 

172 1 C. 845: 1923 lah. 175. 

Succession— Sisici — Khatiais of At lock 

District. 

The sister of a childless male owner among 
the Khattars of Attock District is entitled to sue* 
need to his non-ancestral property in preference (o 
the collaterals of her father [Abdul Raoof and 
Abdul Qadir, JJ.) Mt. Channi Bibi v, Ahmad 
Khvn. 691 C. 331. 

Succession — Socihts — Rights of uidows. 

There is no custom among the Sodhts of 
Anandpur whereby widows get no rights ot in- 
heritance but are only entitled to maintenance, 
[Abdul Raoof and Caw pell, JJ.) Ram Nakain v 
Mt. Har Narinjan Kuar. 4 Lah. 297. 


Succession — Qureshis of Multan-Special j 

custom in contravention of tbe Islamic Law-Proof | 
See Mah. Law 1923 Lah. 184 i 

Succession — Rajputs of Rohtak District — 

Self acquisitions. i 

Though under the customary law of the Punjab i 
a daughter succeeds to the self acquisitions ot the i 
father m preference to the collaterals, among the | 
Rajputs of Rohtak District the reverse is the case, j 
The onus is on the toJIaterals to show the general 
cus'tom did not applv, but the entries in the 
Kiwaji am shifted the burden of proot. {Broad 
wav and Abdul Qadir, JJ.) Nandoc^ Singh v. 
BaIjit Singh. 5 L L. J. 203 : 69 I. C 495. 


Succession by Step-mot her — Aroras of 

Montgomety District — Presumption. 

There IS no agncuitural custom among the 
Aroras of Montgomery District by which a step- 
mother succeeds to her step son. The fact that 
the tribe to which the parties belong have in 
many matteis adopted agricultural custom is no 
doubt a iact to be considered in deciding v\ hetlmr 
or not the said tribe have adopted tlie particulai 
custom set up by the plaintiff. But the fact by 
itself does not afford basis for the deduction that 
in the said tribe a custom exists by which a step 
mother succeeds to her step-son. {Broadway and , 
Zafai Ah, JJ.) MT, Diyan v, Hir\ Nand. 

4 Lah. 202 : 73 I C. 898 : 


Succe:>sion^Revcrsion — Descendants of 

donee ahve. 

There is no reversion to tbe collaterals of the 
donor so long as the descendants of the donee 
whether male or female, are existing. 100 P. R. 
1917 and 82 P. R. 3918 Foil. {Shadi Lai, C, J. 
and Bi ashci , /,) iVlT. Chhoto v. Mt. Sona Devi. 

70 I, 0, 299 f 1928 Lah. 11 (21. 


1923 Lah 448 

SuccessioH-Sii perwr and inferior holder. 
i — Ala and Adna Maliks. 

. In the case of the Ala Maltk of Mau^sa bhaliia 
iu the Ludhiana Tahsil of the same district held 
that on the death of an Adna Malik, who has 
died heiriess, the land held by him does not revert 
tothe*4/n Malik irtt ol all encumbrances created 
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by tlic 1 ' rraer, u auy. {C m:p aihi Sagat , 
//» D\l SiNGU V, l'LL*M\\ 1923 L ah, 628. 

-Szvati j — i tuh'-' 

h^iluston 

AmoDL> Swath s, the v. Moed cvh^dtis the 
halt blood It nuta.’ua>s the ^asc UMt aadcr 
the Pa^^awand rale svhoL MgjU ^h^ 5 a^d :;Ux.^eed 
along with halt rehitioiiT Under th.e ^aau- 

dawand rule, the whole blood e\tlades Jhe Lalf 
blood, (Pipon, i. C.) GVL AnVi^if r. Gm l\m 
KABA l^i Khvn. 73 I. C. 675 

' SiiCLCi^biou — Whu<.c .e,/ t, id hlotid 

-Chundax^and i iik — hagti-^.nd >uk, 
in cases ot ^-olia^Tai “.i ^'*^104 under 

the eufjtoiiiary law 01 the Punj.i'' vGivie the dis- 
pute is Ua re^^asds the p-OiVtiy o a ^“mmon 
aacester 01 the deue.i->-t aud o» tlu. Jaimants, it 
the cliundaivtifzd rule o: distr bate a prevaus the 
whole blood exelades the bail nbied, it the 
J'dgaicd'i i rule pre\aiK aat’i su ceed tv,^ethei. 
\dbdnl Ritooft /.) Ri/k K*\m : S\nu vt 

69 I. C. 474 1923 Lab. 6g. 


DAMAGES 

Suaebi>ion— Widow— R^ghi of — Relin- 

qaidtmcut. 

A widi'vv who takes a life interest hi her hus- 
band’s property is competent to make a buna fide 
rciinqcishment to accelerate the reversion* It is* 
oowever nut open to her to do so merely in order 
to coinert her limited title into an absolute one by 
e llasion with the presumptive reversioner. More 
distant reversioners are entitled to impeach such 
a transaction exactly as they would be entitled to 
un peach an alienation to outsiders made by the 
bte-holder with the assent and collusion of the 
piciumptive reversioner, {PipoUt J. C). Mt. 
R\m Rvn r. 2 \HGCL. 70 I. C. 39. 

<^uccc:>$ton — Ztngtus of Baiala — Law 

gov&i ning. 

The Zargais ol Batala are non-agricuUunsts 
and puma facie they would follow Mahomedao 
and not agricultural custom. The onus is on the 
partv who wants to set up succession by custom 
to show it, {Bioadway and Abdul Qxhr, JJ,) 
Abdul Karim "c. Mi. Amat-Ul-habib. 

70 L C. 205 : 1923 I?li. 121. 


hadi unsfa ;;; — I nieu'^onahlc—Xoi to be 

r€Cognib,ed, 

A trade cadom *^u be recognised by a C^uit of 
law must be universal as well as reasonable, A 
custom allowing an agent hi makv himselt to a 
principal and thereby profit himscll at the cx- 
pence of the pnucipal, !*> unrtas 3 nable» ana 
cannot be implied in a contract oi agency 
and Walsh, JJ ) Kishuri L\L v jiw \x 
Lal. 1923 A. 242. 

Waab-ui-arz — » Ainbfgiions i,laiement — 

Evidentiary value. 

A CListoiu is not edablished bv an ambiguous 
statement ot it in a Wajib-ul-ar/, Hut w hen it is 
not shown by reliable evidence tnat tre Settlement 
oificer neglected to perlonn bi> duty or was mis- 
led in recording a custom, and it does not appear 
that the statement ot the c^^tum is ainhiguous, the 
record in a wazib-ul-ari ot a custom most 
valuable evidence of the custom, much more 
reliable evidence than subsequent oral evidence 
given after a dispute as to the custom has arisen 
(Sir John Edge) Baloobikd Dvmo PkasAD, 
46 M. L. 289 : 26 0. C. 217 : 45 A. 413 : 

38 C, I, J 302 . 33 M. L. T 317 iP.C.l 
(1923) M. W. K. 799 : 9 0. & A. D. E 581 : 

10 0. I. J. 368 : 74 L C. 449 : 50 I, A. 196 : 

21 A 1. 1. 578 : 1923 P G. 70 


DAMAGES— Cn //.sc of action — False impuson- 
ment — Warrant 0} ai rcbt issued by error of 
coir t 

So action will he against any person for 
issuing execution or otherwise acting in - pursu- 
I ance ot a ludgment or order oi a court of justice, 
I evtn though u is erroneous. A valid order, 
though erroneous in fact or law, is a suffici- 
ent Justification for any act done in piiisuance of 
d Where a peison is arrested in pursuance of a 
I w.irraiit ot Court, though illegal, he has no cause 
of action fi>r talse imprisonment against the person 
executing the w^arrant. (Mulla^ J,) Bachoo 
Bhaidas V, Velji Bhimsey & Co, 

25 Bom, L. E. 595. 

Cause of action— Institution of le- 
gal prficeedings— Injury — Compensation— Costs. 
bee (1922) Dig. Col, 529. Arjun Singh v, Par- 
inxi. 69 1. C 173, 

Cause ol action— Injunction — Malice. 

St'c (1922) Dio Col. 529. L. Evans v. Arthur 
Mincr 69 1.0 523. 

ContraA to marry — Implied promise* 

The law does not say there must be an express 
promise of marriage to sustain an action for da- 
mages for breach of promise ot marriage. [Maung 
Rin , J .) Maung Shwe The v. Ma e Bon. 

1 Bur. L. J, 259 : 74 I. C. 128 : 1923 Bang. 128. 


- Avt’ — Pt) wers of altera lion. 

The powers of a widow m possession her I 
husband^s property to make an alienation by way j 
of gift not wider under the customary law of the 
Punjab than under the Hindu Law [A^dul Raoof, 
J.) Mt. Durga V. Prem Singh. 74 I. G. 663. j 

Widow— Bight of parhtiou—Burdiii of \ 

prool. \ 

A widow of a deceased cO’Sharer his a statutory I 
right to demand partition and the onus lie** on the 
party who disputes such right to prove that it; 

not exist. {Marltneau and Mott Sagai , )J.) 
OllAmHAM V, RaMH Lal. 4 Lah. 344 

73 I, C. 441 : 1923 Lab, 625. 


' — Contract for sale of goods — Breach — 

Conversion of English currency into rupees — 
Date of. 

The date at which the damages for a breach of 
contract are to he calculated is the date of the 
breach, and. following the English authorities, it 
is clear that the date on which the rate of exchange 
lb to be taken tor the purpose of converting the 
amount in English currency into rupees is the date 
on which under the agreement the money was to 
be paid and on which a breach occurred by its not 
being paid. {Robinson. C, J. and Beasley, J) 
Y. A. Sh \ivoor & Co V . Finlay Fleming & Co. 

1 Bang. 339 : 2 Bur. L. J. 130 : 

1923 Bang, 265. 
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BAMAOES. 

^ Coil had lo scll—^ Mutual obligations 

— Effect 

In a cay- where there are mutual oblij^atious on 
the parties, it ib on the plaintiff to show that on 
the date fi*\ccl for performance of the contract, 
lie w'as ready and willing lo perform his part of 
the bargain It may perhaps not ha\e been 
ntcessaiv loi him to prove that he made an 
a^-tual tCiider of ihs money but it was, at any 
rate, ireumbent on him to show that he had 
made arrangements for the purchase-money and 
wa'^ in a position to hand it over to the first de^’en 
dmtassooiias he was satisfied that the bulk 
()i the goods was in accoi dance with the sample 
and teat everything was satisfactory, {Rafique 
and Ltndsav, JJ ) M^homhd Ismail Khan 
Hvsan Ali Khv\. 1923 All 220 

Dodnne of frustration of conh act. 

To inteiprct a business bargain, expressed in 
the language of commerce, it is no doubt impor- 
tant to appicciate the methods and the point of 
view of biisiiiess men, but this is merely a prudent 
way of qualifying the mind to construe their 
words, and so ro determine their meaning, and is 
a veiy diiicieni thing from postulating that rea- 
sonable men would have been likely to agree to 
one kind ot liability and not to another, and 
fiom this concluding that, w’hatever the words of 
the contract say that kind of liability, and that 
atone, is the obligation of the contract. As a 
mifctei of fact theic is nothing surprising in a 
raei chant binding himself to procure certain 
goods at all events. It is a matter oi price and 
of cKpi^ctitions. No doubt it isaspecu- 

lat’on.bu many dealings even in cotton goods 
arv ut t.’a^ character. 

Where the vendoi performed a subsequent 
cent! act vvah Govt, during war alter breaking 
ihe contract wuh plaintiff to supply goods as and 
w leu they may be received from mills, Held the 
adienture, of which the cominercial purpose is 
suggCjled to have been frustrated, is of course, 
the purcaase a id sale of these goods between the 
parties to t us contract, and this adv^enture was 
not irustiatei. Ali that happened was, that the 
defendants tailed to perform theii contract. 
When they have paid tne damages, one commer- 
c’ai puipose, at any late, will, so far from being 
friistra‘ed, have been fulfilled. The Mills, from 
which tne goods were to come no doubc were con- 
templated as continuing to exist, though it does 
not follow that in a bargain and sale the closing 
or even tho destruction of the Mills would affect 
a contract between third parties, w^bich is in 
terms absolute ; but where the Mills did continue 
to exist and did continue to manufacture the 
goods in question, only they were made for and 
delivered to somebody else, the matter is com- 
plete!/ outside the principle enunc ated in (1903) 
K, B. 740 or (19031 K. B 756 (Lord Sumner.) 
HARNANXjaAl Fulchand V. Pkag Raj. 

44 M. L. J. 493 :47 Bom. 344 : 25 Bom. E. 537 : 

27 0.IS? N, 879 : (1923) M. W. N. 547 : 

18 B. W. 441 ; 72 1. C. 485 : 38 C. B. J 248 : 

B. B. 4 P. C, 61 : 32 M. B, T, (B. 0.) 171 : 

50 I. A. 9 : 1923 P. C. 54 (2) (P, 0.) 

Failure to execute fro per lease. 

A failure to execute a properly stamped lease 
according to agreement renders the lessor liq|>le 

Y D--39 


BAKAGES. 

for damages 4J C SOI ; 13 C P. L. R. 163; 20 
C. W. N. 149 Foil {lhil!ifa,\ A /. t ) Mr. 
MakiUmim V. Anvnt R\\ aO'IG; yiag. 73 

Foreign currency — lu ^luoii ]»cu 

Indian currency -Kate *ii eveh.mqv apjhcacR 
See Foreign Jcdomem. 25 Bo:u. L E TiO * 
See Also 2 Eai L J 130 

Measure oi— Contract —lort — T^-esjja", 

— Bona fides Se<J (1922) Dig Cor. 530 Sohan 
Lal V. Lala Amba Pkvsau. 63 I. C 

Measiue — Proof — Loss can sc A Ky R!y , — 

Damage caused fo goods ami its value. 

Where the plaintiff sougnt to pr^ve p u- 
ducing the invoices sent to hhn by ttie coc feign nrs 
showing that the value of the goods an t/iinVdiu 
Rs. 304. Held if is pf umi fuue evidence ci w hat 
the plaintiff was charged for tre goeds and vviiat 
presumably he would have ’o pay for them ,tnd in 
the absence of cross-examination it is periectly 
admissible evidence and it would net he nccesbaiy 
to call the consignors and put them into ihc hn\ 
to prove what was the actual value or the good-, 
sent. (Ryzfes, J.) Dltkhi Ram Birai tv D. N. U'. 
Railway, 73 I. C, 440 . 1923 All 145. 

Measure of — Wrongful detention by 

Railway Co, and its servants or passenger lor le- 
fusal to pay excess fare. Sec Tort. 

1923 Bom 172 

" '•'Negligence — Injuiy io workman on 
account of negligence of employer— Measure of 
damages^ 

The defendants (employers) foi the purpo-cs of 
their own business used a method of breakuig up 
caste iron which consisted of dropping a heavy 
weight on pieces of iron on a bed of iron with tile 
intention that these pieces should be broken into 
smaller pieces. The weight was dropped f.om :i 
height ot 35 feet with the me' itable result that 
pieces of iron flew about It was found that the 
iron pieces habitually flew to distances of tour or 
five yards from the pit. The fencing a''oand 
the pit was only three feet high and in &pite of it 
iron pieces were flying about The plaintiff’s 
husband who was employed under the defendants 
was working at a distance of 70 to 30 yaids liom 
the pit was huit by a piece of iron and kdled. In 
an action by the plamtiff fur damages held that 
the defendants owed a duty not only to the puolic 
but to their servants to take adequaie piecaution 
that the pieces of iron shall not cause in jui y, and 
that they weie obv ouslv negligent m nutting up 
an inadequate screen round the pit. The deleii- 
dants were therefore liable m damages, and they 
could not succeed on the plea of lolenti non fit 
injuna as they failed to piove that the person in- 
jured knew t f the danger, appreciated it, and volun- 
tarily took the risk As regards damages the High 
Court increased the award of the lovvei Court by 
giving three yea* s’ wages instead of one \ ear's 
wages awarded by the lower Court. {Sir Walter 
Schwabe. C. J. and Wallace, J.) South Indian 
Industrials v. Alamelu Ammal. 

45 M. B. J. 53 : (1923) M. W. N. 344 : 72 I. C. 63S . 

17 B W. 495 : 1923 Mad. 663. 

Nominal— Trespass— Use of fotce—Xo 

loss to reputation or to person, 

Wher? a person was given a slight push on ih 
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DAMAGES 

wronq t’’ it he v. I', a tre-pa'^ser hixt it 

is ioi’Ofl I'e has t siifte'-cd m pt;rs«ja cr ni repu- 
tiHOa, he ertil’acd 'vij ^’nma'^es, 

i\ewbaai a‘iJ Panlo i, Jf FCMiu Kan i 
Ciivf:m!)i i<TJ\ r. BibA*oLiJ 3ti^3 Cal 300 

Pi?zv— fh' <ve^th"gfe'-CI urn as aLeirati.c 

to claim i'3i rt’ea^e. bee Dig Cri 

SncK'iTE" Ai\cnn>E» V SEc\, cr Si \ti 

32 M. L T. ?P C ^ 81 : 27 G. W N 551 : 

11933 M, W. H. 846 18 1 W 66i 

Slipping— Wan a \y of smzcoilh ~~ 

Xufned of Canaan 

Cader S 9Ji t the* Canada Slnpi'iire a 
contract for a aam^di \cSael e^clacc^ar-y i ephed 
warranty and damaj^es to: ^^ence would 

he liinrt«.d to ihe eattnt specified in the sec^ic. , 
[Ljfd iPuIitmoie.' PoiM' Anne Qt \aR!i:s, Ltd r 
Thl Sh^p M. h\ WHiLi N. 32 M. I. T 190 iP. C.) 

— SA?/nf Ty t/.u.A — each—Cot f^uaiii h — 

L.iitiiiiy 

Tne C-'nua:alH(a of the City ol Montieai was 
entrusted by statute wdda the dut> uf proviuu.g 
sewers and drams toi tiw streets. Owing to it*: 
iaiUire t'l prueide seiety \ahes ioi the '»e\vers and 
as a result oi extiao»'Gma’'y ram, tne plaiiititi’s 
cellars were Hooded la a suit P r darnage-* against 
the corpoiation, Held that though the unusual 
rain might be described as fo)te majitft, still as 
the eorpoiati an might ha\e a\oidLd the iloodmg 
by proper means, it was liable to the plaint ft lor 
the damages caused. \^Lord Dnnediu,) The City 
OF Montreal r. Watt, 32 M 1 T. (P. C.) 36. 

DECLAEATION — Suit for^ that certain deaees , 
were illegal — Maintainability —Decree for profih \ 
by Revenue Court m favoui of recorded ro- | 
sharer^ ^ 

H mortgaged certain property to four persons, 1 
one of whom was the predecessor of defendant 
B. B. transferred a part of his share to his wife 
and both B and his wife afterwards sold their 
share to S and another. Possession was however, j 
not given as the whole of^tiie purchase money | 
was not paid B and his wife sued S and another : 
for the unpaid purchase money obtained a decree 
which was discharged m 1913. Their names < 
were on the revenue papers before that date and i 
they sued iambardar, who was a rcpresel^tatl^e 
of the mortgagor, for their share of profiisi for 
those years obtained decrees in 1913 aad 1915 
and reaUsed the amounts decreed. In 1911 the 
representatives oi H had dero>iied the mortgage 
money in court for payment lu Mr. and Mrs B 
but on the court refusing to order pavment, as 
there was a dispute between B and S. had with- 
drawn. The mortgagors then redeemed their 
property fiom S, and another and sued B and his 
wife for refund of the proftis paid to them under 
decrees of 1913 and 1915, on the ground that the 
decrees were unlawful Held, that Band anoiher, 
being recorded co sharers on the dates in respect 
of wh ch decrees for profits i we^-e mad-, the 
decrees were good and the suit was not maintain- 
able. {Baner^i and Wallace, /A) Makabir 
Bras ill v, Basakt L\i.. 70 1. 0. 444. 

DEC&EE--* Compromise — Setting aside— 
iippreftensiou of counsel— Effect 


DECREE. 

\V‘'x*rc under a bona fide mistake, the counsel 
I'l .i ca>e cNicrcd mto a compromiEe, and before 
die decree u aa di awn up they \\ anted lo w ithdraw 
pica ciinccnt, the court will allow it and rehear 
the matter If ti,e decree is signed, a fresh action 
IS nsu dly nc^e^saiv to set it aside. [Heaton A, C. 
/ and blilltC \ f.\ J jl iNhOROJI V. SORABJI 

Niovo’i. 25 Bom L, R. 1137. 

Con^tf netton — Den ec fot sale on a 

moftiiage — Dcscnption of pi opei ty the body of 
the nioitgage deed and in the schedule — Mort- 
ga’4e of a Zcmiudan village — Risnicntial build- 
ings if t minded, 

k inmtg.ige decree diiected the sale of a Zemin- 
daii \ilLige as described in the mortgage deed. In 
the body oi the mortgage the property was thus 
deseribed '* We (the mortgagors) have mort- 
gaged to veu for Rs 15,000 the village oi K. 
which IS included in the four boundaries given 
below and w Inch is attached to our Zemindan and 
which ancestrally belongs to us and is m our 
enjoyment . ... i . and which is 

capable of } iplding an annual melvaram kist of 
Rs 3, UOO’h At the fi'ot of Ahe documein was 
given a specitication of the mortgaged property 
in these terms . The four boundaries of 
the village (A K attached to Zemin. (Then follow- 
ed a descr’ption of the boundaries. The village 
of K sBuale within the fr.iir boundaries is inclu- 
sive o! poramboke. nanja 52 veils (and odd 
puniah 204 veils (and odd). The total of 
nanjih aid punjah is 256 velis (and odd) exclud- 
ing the landi sold up to d.Ve, the remaining lands 
and all the rights and pnMle<ges I possess in the 
waste lands, poramboke ard otl er lands attached 
thereto all kinds of trees, topes, wells, ponds 
tankbunds, etc. have been given as security. 
On a question arising as to whether the residential 
buildings of the Zannndar situate m the village 
ol K and within the foui boundaries above-men- 
tioned, were included in the security, Held (1) that 
I the specification at the foot of the mortgage con- 
I trolled the general words in the body of the deed, 

■ (21 that the words “ and oibei lands attached 
thereto'* occurring m the specification of the pro- 
pe ty were e/nsdtfn gtneris with waste lands and 
poremboke, etc, enutr crated previously; and that 
the residential buildings of the Zemindar did not 
pass under the mortgage. [S fencer and Venkata- 
subbiZ Rao, JJ), R\jagop\la Pvndakather v. 
Thiruiuthi 44 M. L. J 285 : 

(1923) M. W. N. 230 • 72 I. C 258 : 

1923 Mad 511. 

[ Cohsimctton-Cosls-Ordei for— Several 

respondents. 

It costs are awaided against a number of res- 
pondents without indicating the proportion in 
which those costs shall be borne by the different 
respondents such an order is always taken to 
mean that the respondents are jointly and sever- 
ally liable for the costs, and the order for costs 
may be executed agaoist any one of them, who 
will have a right of contiibiition against the 
others [Dawson Mdler, C. J, and Mullick, J.) 
Thi: Midn\pore Zemindary Cq. -z'- Madan 
I^fARWADi. (1923) Pat. 17 : 70 1. C. 782 . 

1923 P. 215 



613 


OF INDIAN DECISIONS. 


614 


DECEEF, 

'Coustiticiion — Initr't'hl tliaf^etiblc 

under deacc — Calculation of. 

When uiulcr .1 decree the ctiiithwtu.il fiitc 
interest ceases to be payable at a i;nen date and 
tbc court rate i** substituted lor it theie tiom up to 
the date ui realisation, the court i ate \\ ill be cnar- 
geable on the whole amount clue with uderest at 
the contractual rate up to that guen date. {Adi- 
ivorth and i^tinphjUj JJ.) Nawab Mir/a FaGH- 
FUR Mikza V. Khushal Cham), 26 0 C. 59 : 

74 I. a 246* 1823 Oudh 241. 

— Const} uction-^ .Vo/ t^a^c — Fireclosut e 

decree — Village -'•Khudkasht la nd. 

Where a foreclosure decree in lespect of a 
whole village specifies particular khudkadit fields 
by their number the decree holdei cannot claim 
other Khudkasht lands not specilied in the decrees 
as falling within the general djscnption of lands 
held in khudkast right, {kolwah A J. C.) 
Hazari Lal c. HAzvRiMAh 1923 Nag 130 

— Constfuciion — Mortgage — Redtmfiiou 

— Decree for redemption on payment oj moitgage 
money m chadra of any yeai — Rtght:> of parties 

A consent decree was passed m a suit for re- 
demption of the year l-SSo in these terms The 
plaintiff (mortgagor) do pay to deits 2 and 3 
mortgagees) Rs, 55 m respect of the ckbt on, 
mortgage in the month of Chaitra of any year and 
the plaintiff do obtain possess on of the lands m 
suit considering the same to have been lecteemed 
from the mortgage. It should be under stoed diai 
plaintiff is not entitled to take possession of the 
lands in dispute m any other month except the 
month of Chaitra The plaintiff applied in 1819 
to execute the deciee and claimed in the alterna 
tive that the applic.ition be treated as a suit Held 
that the effect of the decree ot 181^6 was not to 
put an end to the mortgage, that the relationship 
of mortgagor and mortgagee continued to exist 
between the parties and only the amount due was 
ascertained. E\en if the application of 1919 be 
considered to be one for the execution and as 
such barred under S 48 C. P. Code still it cculd 
be converted into a suit for redemption under 
S, 47 C. P. Code. [Macleod, C. J. and Ci umpy J ) 
Hanmant Anant ic Shidu Sambhu 

4T Bom. 692 : 25 Bom. L R 358 • 
72 I. C.556: 1923 Bom. 300‘. 

Consiruttion — Mortgage — Sale of 

interest of Judgmcnt-deltor- pjioi ity setup but 
negatived — Rights of paitics. 

The owner of a Milage mortg.iged it subject to 
certain alienations ot the Kudivaram interest 
already made by him. The mortgage itself as 
well as the alienation where made to discharge a 
decree on a prior mortgage. The mortgagee 
brought a suit to enforce his mortgage and claim- 
ed priority over the ahenee of the Kudivaram 
interest The alienee who had purchased the 
Kudivaram interest set up his own priority as 
regards one of the Items but’ said nothing as to 
the other two. fh^ 'priority set up b> the alienee 
was negatived and the ettoee directed the sale of 
the right Uile and iiitere^it of the mortgagor. The 
alienee took objection in execuficn proCeeduigs to 
the sale of the whole property inclusive of the 
Kudivaram interest. Held that as regards one of 


DECREE. 

the items m respcLt ui v iach the ahtnee set up 
his priority there was an adjudication negatning 
his claim and that that item was liable to be sold 
lu execution As regards the ether tw o item^, theie 
was no claim negativing the prn r;ty set up by the 
alienee and that the decree should be construed 
strictly so as not to affect the interest of the 
alienee {Spenui a' d Venkata^nbLa Rao^JJ.j 
Sami Gurukival I* T:mi>l'paihiya Pillai. 

18 L. W 288 , 72 I, C 798 

Consti nraoH — Reci procai reliefs. 

A decree provided “that the planitiif’s claim 
be and IS hereby dccieed foi cancellation ol the 
bond in suit but the defendant shall have tte 
r?ght to recover Rs. 5C00 from the plaintiff’s 
property’’. Held that the latter portion of the 
decree was not a mere declaratoiy decree 
incapable ot execution and that the dekndant 
could execute it. [Kanhaiya Lal, C. J | Jhaxdv 
S iNuH V, Axu AR Kh v\ 1923 Oudh 160, 

Selling asiile — Grounds foi — Perjury. 

h'alse evidence in a suit viciild not be fraud 
vitiaUng a decree unless the eitect ot that false 
eiideiice was to p’ event the other party froni 
putting his case before the Court {Piatt, J.) 
GoKLLDAS PitVMBER D. ODHUJI GiG\BHAI. 

25 Bom L R S93 

E ffect of — Deti cc not put into e \ccuUon. 

— Lapse of time — Declaration, 

Where the plaintiff’s title was established by 
a decree of 1907, the fact that the decree was 
not put into execution cannot affect the declara- 
tion of title made therein. The decree would 
only cease to ha\e effect if it was set aside and 
otheiwise it is erroneous on the part of the Court 
to go behind the decree into the question of title 
again [Ross, J ) Jhlmak biNUU s?, Mahindra 
Singh. 71 I. C. 560, 

Ficlttioits dcc) ee — Effect of, 

A decree which is fictitious docs not require to 
be set aside ; for a collusive and fraudulent pro- 
ceed ng in a court lo not a judicial proceeding 
and IS to be treated as availing ncthingtotbe 
party who sets it up, [Guaves and Cuming, }] ) 
SosHi K umar a. Chandra Klmar. 

1923 Cal. 204» 

-Setting aside — Consent decice — Mistake 

—Vnilateial mistake — Effect of revival of suit. 

The law requires men in them dealings with 
tach other to exercise proper \xgilance and to 
apply their attention to those part»culurs which 
may be supposed to be within the reach of iheir 
observation and judgment and not to close 
then eyes to the means of information which are 
accessible to them Where two parties are at arms 
length, either of them may puma facie remain 
silent, and avail hmiseif of his superior knowledge 
as to tacts and circumstances equally open to the 
observation of both or equally within the reach of 
theii ordinary diligence. A consent decree could 
be set aside only on a ground which would justify 
a cancellation of ihe agreement on wh’cb the 
decree i ' passed. Though a suit dees not he to 
set aside a decree in a previous suit on the ground 
that the judge in passing that decree made a 
mistake, yet as an agreement may be rectiiied for 
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a’T lipj G i %:c a. aMka vj may ako ths consent 
a,, „L r*ieJ apin ruch agreement. A 
t a '.a tic " o. Mijc p'irty only^ not caused 
r I i ^'^k 1 * lJ h/ the act of the other party 

. 1 . o. ia,.v'.da‘c the agi cement or the decree 
::erc)n. 43 C 217, 34 C. L. J. 257 8 C.l 
\V Nh 473 34 C. 70 3 Pat. L J 465 Ret When 
ac dec'CK. la set as de. the effect is to 

r.u' c the u’ i^m d suit which was terminated by 
Oie CO c-r decree 2 C. 484 ; 6 C, 687 9 C. 
n: 3 , il C* L j 45o , 15 C. L. J. 217 ; 22 C. U J 
313, 3*> 'd 1*^23 R.-i { Uooke* and ChoLnet\ JJ) 
a V. V Kukumaki. 

27 G. W N, 575 : 72 I. C. 33 : 1923 Cal. 645 

— r i’^iiiL—Comcnf of piUtics — 

t' i cf ^ at 

\ \ib.ie t pt.wer to o"*' rect ik own 

, ' :ev. x\hv'i ’t .s ^ itislicd t ‘at III p.i'.sio^ a 
p t, ( i d.i, I tk‘i ua^ misled by oneot the parties 
A d w bi> diavvn between fraud prac- 

: ’ .pci 1 1 *. Coji*-, where the question is 

\\ .w . » \va^ a consent m tact of the parties 

ts a ds>'. t'ei<.-is poivei to investigate tiie 
JO a p’ op.,rIy con .titutccl application and to 
... .is'Jc tne tke.ee i! ->atistied that a party never 


j be set adde by a separate suit acd if stands on a 
[ diflerciii footing irem a decice obtained by 
I purjury. {Chatterjee and Ftaihon, JJ ) lui- 
‘ Ikdia Provident Co. Ltd i \ Govindv Chandra 
I Dis. 27 C W H. 359 : 

: 1923 Cal. 425 

I — asule fraud — Kaiure of. 

A decree can be set aside on theguundof 
I fraud, if the fraud is extraneous to the suit Hut 
I one Court cai not entertain a suit to set as’de a 
I decree of another court, wiien the sole point is 
} whether the latter comt erred m believing the 
I evidence before it \Bchsley J ) Musthak 
I Babu .^^0HE^DR\ Nath Singh. 1 Rang 500 

•-^Siifuig aside — Fraud — Xo i'bf^rvtce of 

summons 

I A suit to set aside an tu /< d/^ decree on the 
ground of non-service of summons is noi main 
lamable when the same ground was taken unsuc- 
cessfully m an applimtion under O 9, R LL bit 
if O’ her grounds of fraud are alleged, it will he 
{Mullick and Buck mil, JJ ) MahaNth Rvmrup 
Goshain V, Mahabir Shah, 2 Fat 833 : 

74 I C 825 


. 1 touTenlcJ to it , but where t ‘cre was a 
. J k^r^e in lact but a party alleges his con- 
T-i.t wa. p uvured b> tiaud, the Comt cannot 
iiu .stigace the lact either in leview or in exercise 
Hi Hi i.ihcient povver and tae only remedy is by 
^uit. Ih '.die** woidsthe iactuin oi consent can 
be niv^^tig.ikd m sammaiy proceedings, but not 
so th. reality oi the consent. (Das and Kidwani 
Xihd\\ JJd Sadho Saran Rai V Anan’t Rti. 

(1923) Pat. 197 : 2 Pat. 731 1923 P. 483. 

Setting aside— Constructioi— Aulad — 

Cleaning of. (1922) Dig Col. 536. Mt. 
Saidxn 0 Fa2La. 69 I. C. 177. 

— Setting aside — Ei parte dctfec — Fraud 

—Xon senicc of summons. 

The mere lact that an exparte decree has been 
passed d^es not show that there was no service of 
sLimiuons on the defendant and if anything, the 
preaum,)tioa is that the Court passing the decree 
satisfied that there had been a proper service 
ot summons It is incumbent on a person seek- 
ing to set aside the exparte decree in a subsequent 
decree to prove that it was obtained by baud 
Hoss, J.) HARNXRilN Pandey V. Xand Keshwar 
Pandky, 1 Pat. I R. 127 ; 71 L C. 573 : 

1923 P. 406. 

" — I'cUing aside — E’t parte—SwjSjj^rasto/* 

of summons-^ I ncom pie k statement in plaint. 

To scl aside an ex-paite decree on the ground 
oi iraud in not serving the summons, there must 
be a finding that there was a traudulent auppres- | 
si:m 01 uimmon * at the infatance of the plaintiff. ' 

An inc nnpletc statement ol a proposit'on of 
law in the plaint d >es not constitute fraud. {Ohose 
and Panton, JJ,) AUhadlb Prasad v. Mahabir 
PiUS\D 1923 Cal 669 

— Setting aside^ Fraud --Eli decree 

^Suppression of summons. 

Wi^re a decree is obtained cx parte after 
suppa'abionof summons and on a mistepresenla- 
liyU ui the Cac‘'i to the Court, such a decree can ' 


— Setting asidi— Fi a; d - Non service 

summons — Delibe ate siippres> on — Effect. Sro 
Fraud. (1923; Pat 33G 

'Sethng tisile — Fiaiui — Plea tu dcfeuce 

^■^Drciee acted upon. 

Where a decree has been obtained by fraud, 
a party to the decree as a deieudant in a subse- 
quent suit can plead that the deciee was vitiated 
by fraud and therefore iiDt b’nding on him even 
though |he had not sued to avoid the decree 26 
C. 891 . 27 C. 11 Rel. It hDwever he had acted 
in accordarcc with the decree, he cannot be 
allowed to challenge its validity imless he proves 
specifically the circumstances wh ch co^stit> tc 
the alleged fraud on him of the Court [Mooke*- 
lee and Choizner^ JJ ) puLiN BfhvRi Det r. 
Satya Chandra Dey, 70 1. C 548 ; 

1923 Cal. 79. 

aside — Fi aa Su pprcssion o / 

evidence — If amounts to. 

Suppression of evidence in a case where the 
onus of proof is on the o.her party does not 
amount to fraud on the basis of wh’ch the decree 
could be set aside. (Macleod C, J and Crump,J,) 
Shriniwas Sarjerao Narat ANR VO Navloh- 
RAO. 1923 Bom 379. 

— "Seiitng asidt-~-Frand — Suppie S’on of 

evidence— ‘False claim. 

The mere fact that a notice of a suit was i nt 
served on a party is not necessarily fraud, li, 
on the other hand, it is shown that there was any 
deliberate suppression of no* ice particularly in 
order to give effect to any scheme such as that 
alleged, then such suppression of notice wmuld be 
clearly fraud. Further it is not necessarily 
fraud on the part of any person to put forwaid a 
claim which is in fact unfounded . in law. A 
person may make a claim to which he is not 
entitled and hit, conduct is not iraudulent meiety 
on that ground It must be found that there 
were circumstances which establish that the 
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ovcr-eUim, \i thcic be one, was made with 
knowledge and for a iraudulent purpose. ! 

{Wooihoffc and Snhrawardy, JJ) Jogesh j 

ClIWDlU GllOSE PROSANN.V KW AR T \LUKD VK. j 

71 I C. 962 i 

Selling aadc—Pi aud—Whai conUUutci> 

^PtiKidiiu oit sctfia^ ai>idc decree* 

The test as to whether a suit lies to set aside a 
decree IS whether there was fraud practised in 
relation to the proceedings in court by wh’ch the 
deiendant in the original suit was prevented from 
plac ng hi3 case before the court. 

Where a decree is set aside as fraudulent, the 
suit cannot be re-heard. Where a suit is brought 
to set aside an e\ parte decree as fraudulent, the 
onus IS upon ihe plaintiff to show that the sum- 
mons was suppressed, and he can show that the 
claim was false so as to lead to an inference as to 
the fraudulent suppression of summons It is not 
upon the defendant to show that his claim m the 
prev'ous suit was a true one, {Das and Bttcknill, 
JJ .) D\mooa.r Prasad r R^m&arup Kumar. 

4 Fat. L T. X02 : 71 I C. 843 1923 P. 327 
(1923) Pat. 137 

Scliin^ aside— Grounds for — Snppres- 

HJn of evidence* 

A Slid to set aside a decree on the ground that 
11 ) the former suit accounts were suppressed is ^ 
not maintainable. 45 I C. 775 foil. [Pratt, J ) 
Ahuandu u. C. T. a. a. L. Sithambaram Chettv 
74 I. C 278 : 1923 Bang 82 (1) 

Setting aside — Gtotntds for — Reliefs 

going btyoud the prayer tn the plaint. 

In a suit to set aside a decree in a prior suit as 
having been passed without jurisdiction the facts 
found were these, In the plamt in the previous 
suit it was alleged that a cei tain lease hold pro- 
perty was pledged as security for the unpaid com- 
mission or royalty and though no specific prayer 
was inseited for enforcement of that charge, the 
facts upon which the charge might have been as- 
ked for were stated in the plaint. The plaintiff 
prayed for a much wider relief namely possession 
ot the 1 easehold property according to the terms 
of the kabuHyat which gave him a right to reenter. 
I he Court passed a decree lor a certain amount 
and directed that in the event of the same not 
being pa'd within a certain tune, the lease-hold 
property was to be sold. Held that in the prior 
suit a case bad been made which could serve as a 
ioundatiou for the relief granted in the prior suit, 
though it bad not been specifically asked for con- 
sequently it could not be said that the relief was 
not wiihm ihe scope of the prior suit and that the 
decree in the pnoi suit was not without jurisdic- 
iion, Under O. 7 R. 7 C.P.C. it is competent to the 
court to grant a geneial or other lelief even though 
it had not been asked for. [Miller C. J. and Fos- 
ter,!.) Satvataran Chaxjdhury y. Jyoti PRO- 
SAO SiNHA DEO. (1923) Pat. 153 : 1923 P, 386 

—-Setting aside — Inconsistent leltif 

A person cannot sue to set aside a decree 
against a firm on the ground that he was not a 
member of the firm and tnat the deciee was 
obtained against the firm by fraud and collusion 
{ Har > non , JJ \ Jawah.ar SiKQH v . Sassoon & 
Co. 75 I. C, 165 : 1923 Lah. 290 


DEED, 

Setting, as'dc — Juf isdivtion — Void and 

Voidable diet ccs— Distinction htDocen — Absence 
of Jill isdahon -Incgulai assumption of jiinsdtc- 
tion — Minor — Guani,un—Aptomtmeni of. 

There IS a clear distinction between a judg- 
ment which is voidable and that which is void. 
An eironeous judgment is a voidable judgment 
for the argument that a judgment is erroneous 
assumes both the legulantv n the procedure and 
the jurisdiction of the couit to rerder it An 
erroneous judgment iscnewtich, though regu- 
laily rendered, is contrary to law or facts, and is, 
iheretcre liable to be levcrsed bv an appellate 
tribunal. An irregular judgment ’sahoavcid- 
abie judgment ; but the distinction between an 
eironeous judgineiU aisd an irregulai one is this, 
that whereas an erroneous judgment will alwavs 
be reversed by an Appellate Court, an irregular 
jiidgmei.t Will be reversed in appeal or ignored 
in a collateral proceeding only when it is shown 
that the irregulaiity in the proceeding has affect- 
ed the merits of the case between the parties. 
A void judgment on the other hai d, is a judg- 
ment where there was a total lack of jentd chon 
; in the Court to render it Such a judgment is a 
' mere nullity. It is not necessai> to set jt aside. 
It can be completely disiegaraed whenever it is 
pleaded in support of a claim or in answer to a 
clam. There IS also a distinction between exis- 
tence of j'misdict on and exercise of jurisdiction. 
Where there does not exist any juiisdiction to 
try and determine ihe cause, the judgment is 
VO d, and it can be impeached collaterally. But 
where there does exist such a jurisdiction, but m 
the exercise of the jurisdicaon, ihe Court has 
acted illegally or w ith material irregulaiity, the 
judgment is voidable, and it can be vacated in an 
appropriate proceeding either by the Court which 
rendered it, or, under the C P. Code, by the 
Appellate Court, either in appeal or in revision, 
(1905) 33 Cal. 66; (1920) 24 C W N 723 followed. 

juiisdictiud IS of four kinds : — 

Ji). Territorial jurisdiction (2) Peuiniary 
jurisdiction (3) jurisdiction of the subject-raatier, 
and (4) jurisdiction of the person, 

Jurisdiction as to perscii is con.^erred on the 
Court by suing the person in a court competent 
to try the cause as against that person betoic the 
Court Where the conditions tor the assumpimn 
of jurisdiction as against a person exist, the 
authority ol die court to tiy and determine the 
cause as against bun is coaiplete, and the mode 
which the court adopts to bring that person be- 
fore it affects the exercise of jurisdiction, and not 
its existence. A judgment will cot be regarded as 
a rmllity, altiiough it has been rendered m direct 
contravention of a statutory provision. (1893) 21 
C. 66; (1901 25 Bum. 33?, (1920) 24 C, W, N, 723 
followed. [Das and Adamic JJ } Pande Satdeo 
Narain V. Ramayan Tevvari. 4 Pat. L. T. 147 : 

71 I C. 705 2 Pat, 335 : 1923 P. 242 (2). 

Setting aside—-]Minor— Mortgage suit— 

Negligence oi guaidian -OmiSMOn to raise valid 
plea— Necessity, ec (1922) Dio, Col. 535. 
Chunduru Punnayyah V. Ragam Viranna 

70 I. 0 668. 

DEED— Coil's/^ 

Adeediecitcd that theie was originally one 
house and it then proceeded that three houses vvere 
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afterwartK built ant w .uul ’‘au ^ tst»h} is^U! t > >.iu 
■with the TVjJn q\ and duoti;!! the 

mam and i;ivta o.t! lo ;>>ur 

Then folluvved tht p.i*'acu!ar'5 » { b^an'tlarits, 
Then a clause “thtu an open Cb.a^vK btluni*mg 
to these three houstn and ui ii uit . ' tht d oi td 
my other hoi'^c, Ail ma. itst ihc ^aid Chou k 
according to the liiiuu ‘U then lespvUn.i houses 
and the inmates id all »hi h‘ur have the 

rii^ht of egress and nagrt>.'» thruoith the mam 
Kadki door”. Held that ih^ woid^^’Open Chfjwk 
Wemgiing to t^c^e inrce houses” i« not ai,can 
having regard i>> the co: text that U.o ( h-.uk was 
to he to the exelu^ixe owi5<.rsinp .ux! ^‘ssiorj 
of the three ^ou*^es, Tlu u. ui, ** di u. t.. uae the 
said CliOW'k” uu'ant all ioir 1 u*se~ lad that they , 
have the •^ame mean.ng a» ’h. , a *'at^s xu all the ; 
four hoaxes” nterrei to la : i x..\i sentenee. 
The Wi>rds “aec^jrdiu^ tj the ii:nt» of then 
rcspectne hou^ea'* me»iu • oi .ill uiij^ht use the 
Chowk and this nn. n-s i t wh ue Choak {Mdrttu 
and Fawtett, i/J biu biLAKumu- a. Suva 
Gcntatkam. 1923 Bom. 281. 

— Consiftufion, 

Clanse 2 ot the docament provukd that t’ c 
vendor shall draw upon the purcuawsers Uaough 
any bank in sterling lor the total amount uf ‘he 
invoice at days sight tree oi ii'tere'^i, tlic bill 
of lading and shipping dOcUfi’Cids t * handed 
to the purchasers en paymiur'ii U'e drait. The 
purchasers furtliti bind UKins.i.c-. Iw accept su* * 
drafts upon presen la’hon and pay at maturity not- 
withstanding any oDjxctiou tae^ mav have un 
acixmnt of any Kinalioi! whatever trom the te.ms 
of the indent, such objections it any, to be settled 
privately or by arbitration”, Claubc 8 contain- 
ed the provisioas as to arbu ration and commences 
with the statement th v the purchasers slrall not ' 
raise aoy claim in respeU of the transaction iinlesb 
they have accepted arui retued the draii or drafts. 
Held upon the true constroctnn of that agreement 
that purchasers are bound to acc'upt the drafts , 
npOfi presentatmn or tender of the bdia of lading ; 
and shipping documenis and that no chim by fhe 
purebaser.s can be raised, nor arbitration invoked, 
until such payment has been made. {Shudi Lai \ 
and Fforde.J) Bobby Hokpv vnd C<c 
V, HEitri AKU Co , 4 Lafe 215 * 73 I, C. 421 : 

1923 Lab. 541. 

*— Const ructt 0 n--Cvnsi deraiton. 

h, sale purported to be for a sum ot Ks* l,2fKk it 
was recited in the sale-deed that a sum ol U&, 550 
was being left with the purchaser to redeem 
a^riof mortgage and the balance of Ub. 650 wa^ 
before the registering officer. It was 
ioiifpi that' the money was handed over to the 
before the registering ohiter but that alter 
it had beep so inade over it was returned again to 
the pofcbaser. U was found that the market 
vi^us of that property sold was not more than 
; held that if % thin transfer the vendor 
vUitt rid the hability to pay a sum ol 

Iti’.CiinRol be said that there was no con- 
te Mio transfer . f Li ndsa^ and Snlai - 
CliANll V. Ciui uic. 


DEEO, 

Where «i (bcunieiU is ambiguous, it is always 
to cui:>truc‘ it by showing how the parties have 
acied uudci the document {Wacir Hasan A. 
J C.| Shlikh Ali Abbas i\ Raja Kumar Shrk 
Bvii^urn SiNoti. 9 0. & A, I R. 815 : 

75 I, C. 267. 

ConstrucUun— Aulad — Meaning of. See 

il‘U2) Dig. Col. 535 Mr. Smdan v. Fazla. 

69 I. C. 177. 

Construction — Boundaries and area — 

I Conflict between— Land found to be of less area. 
See {N22) Dig. Col, 536 . Hakain Das v. 
J v\v AHiK Singh. 69 L C. 827. 

Construction-Clause altering rule of 

-iUicession and restraining alienation — Effect, 
'^'ct {1*^22; Dig Cul. 536. Mt. Mahadai Kuak 
ByGLbHAR Ku 691. C. 777. 

Consttuciion — Conflict between area 

titul boiindanes. 

Where a deed contains an adequate and suffi- 
c ent dehniUon of the property intended to pass, 
any eironeaus statement contained m it as to the 
dnnenMon or quantity of the property wdl not 
\itiate the description. {Das and Poster, JJ) 
Linton Mole^worth anu Co. v. Jagannath 
j i^UPAKAR 1 Pat I E, 377, 

Const) liciion — Consequence. 

‘ A dccument purporting to be an adoption deed 
j Contained the following words, “you (theadopted- 
bon) alone are ihe full owner of my moveable and 
immoveable property.” Held the executant in 
executing the deed, which was to evidence the 
previous adoption did not intend to transfer 
thereby all his immoveable and moveable proper- 
titis unless he used in the document words ot 
conveyance or transfer, [idacleodi T, and 
Crump,!.} Shidapfa v Santawa Kom. 

1923 Bom. 302, 

— Ccnsiriiction — Ocsc) tplion uf property — 

Co iflictin^ description. 

When the premises is sufficiently described, as 
by giving the particular name of close, or other- 
wise, an erroneous additional description will be 
rejected as a * false demonstration’, but if there is 
not this certainty in the first description as if it is 
expressed in general terms and a particular <ies- 
cription is added, the latter controls the former 
and limits the generality of the earlier description. 
Where there is a conflict between the two des- 
cripfions, the question which the court has to 
consider is, whether the words constituting the 
second description, should be rejected as a false 
description, or whether they should be read as 
word? of restriction. The test is ihis, if the first 
descriptim is sufiicient in itself to identify the 
land which is conveyed, then, if there is a conflict 
between the first description and the second des- 
cription, the second description ought to be re- 
jected as a false description , but if the first des- 
cription IS not sufficient by itself to identify the 
lands intended to be sold, then the second des- 
cripMon ought to be read as restricting 
operation ot the grant. The question lhen!ife 
this: is the first description suffiicent in itsell jffi 
idoblify the lands in dispute ? (Dus and Ktdwod^ 
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Sahay* JJ.) Gop\l Missek v. Pakt\i' 

4 Pat. L. T. 652 72 I, C 643 

—Consb action — E m ioi i>€ me n h 

Ai-i endorsement appended to the Registrar ot 
Sunads will not be a sufficient pi oof that the 
property is vatan property. 25 B ^^70 Fell. 
{Macleod, C, J , and Cramps J.) Dulxxhi Kom 
V. Mahomed Hanif* 1923 Bom. 296 (1). 

Construction — Evidence of acts and 

conduct of par ties. 

Evidence of the acts and conduct of parties is 
inadmissible to show that document Is not what 
it purports to be, namely, that U is not a mort- 
gage but really a sale. (Wtdmshy and B B 
Ghose, JJ.) Kama LA. Kant\ v. Axnada Coandk \ 
Chakraburty. 71 1 C, 1030 

Construction — Fixed rent. 

A document purporting to be a lease pro 
vjded. “ You will eajoy from geneiation 
to generation keeping intact the bound- 
aries as before. The piofit and loss arc 
yours. You will on no account be entitled to 
claim a reduction of rent. When required by 

me you will submtt to Janp Jamabandi ..!i 

any new imposition be made by the Govern- 
ment yoil^WilKdHy^ 4 !^be the Jama of this 
hdd that the lease was rrot one lor fixed 
^ymtiiChatter^ea and Pearson JJ ) Krishnexpha 
Sarkar V, Rani Kamani Debi. 

1923 Cal, 351. 

Construction — Further Charge— Pescrip- 

iton of properties — Sufficiency. 

Where a mortgagor took a fresli advance under 
’the terms of a document styled a mortgage and 
the document gave the boundaries and description 
of the properties as in the original mortgage, Held 
that the document constituted a deed of fui ther 
charge. 64 I A 83j 20 A L. J. 601 , 6 A L. J 
256; 31 A. 482 ReL {Simpson, A J C.) Gaya 
Prasad v, Rachpal. 70 I. G 66 . 1923 Oudh 24 

— Construction of — General rule. 

(1922) Dig. Coi. 538. Raja Bhupekpra 
Narayan Singha Bahadur v, Mipxapore 
Zemindary Company Ltd- 37 C. I. J. 556. 

— Construction — Gift to adopted son — 

Adoption invalid — Effect, 

Where a testamentary disposit'on contains a 
^ift to an adopted son, but the adoption lads 
4ipbfts have to consider whether under the cir- 
of the particular case whether the 
adopribii ms the reason or motive for the gift oi 
' whether PtolSoa of the donee adopted son 

ms teerdf tieScriptioiSi in which latter ca4a he 
wotdd stii fafee {Shadi Lal^ C. J. and Lumsden, 
IsHER Singh v. Surat Singh. 

4 hah. 356 : 74 I. C. 294 

— ^^ConstrticMoin — Gift by husband to wife — 
Provision in favour rf 

his 

wife, makings her ahd full owner 

‘malik mustakil Kanfii^^tihl late a' ftnat clause to 
the effect that if a sorr of is hoifi and 

lives at her death* that % to he the per- 

or full owner. i ^ ^ ^ 


BEEB. 

Held, the deed bhould he viUhstrued as a whole 
and iht meie ir.e of ihe vvordb ‘‘mahk rnustakU 
Kamd' uid net cmifcr an ah-»ulut8 estate* as it 
would he mc'^asiit-ai with Ihe la^l clause. Taking 
the document as a wh it conferred only a life 
interest. {Coults nnd Ro^s, JJ.) Soraujit PaNPE 
r. Rvi Kum\k l^V’vDi: 69 I. C. 957 (1) : 

1923 P. 87. 

—CondrtiAi^JU G.;/ of oatipancy and 

mam riida^ 

In a gilt deed uf mam lands the Inamdars 
stipuLited that the laudb were free irom assess- 
ment and undcunoK to bt‘ liable for the same, in 
case the douce Ind So pay it Held, it was a gift 
of uccupancy and inaiu rights and the donors 
and their heir^ were liable m lespect of the 
stipulaiiuii {Shah A. C. J. and Coyajee, J.) 
Ramciiaxpr \ M \I>H wrao V. Trimbar Shridhar. 

25 Bom. L, R. 1074. 

Condi action— Gif I or icdl 

A document though called a will, if the inten- 
ticn as gathered is to make a transfer m praesenti 
is really a deed cf gift, [Abdul Raoof, J.) Mt 
DURGO V. Pkem Singh 74 I. C, 663. 

CoiibtUietion — Gift or will. See (1922) 

Dig Col 539 M\homki> Abdul Gvxi Khan ii. 
Fakhr JaH4N Bfgam. 37 C I. J. 1 {P. C.). 

——Construciion — Heirs and t epreseniatives 
— Meaning of. 

Xu construing an instrument carrying out a 
decision of court, the maxim ut ves magis vaXeat 
quam pereat should be borne in mind. The 
words ** heirs and representatives ’’ are words of 
limit ation and not ol purchase and following 
words conveying a life estate, are intended to 
convey an absolute estate. {Lord Phillimore). 
Lal Ram Sixgh v. Depl iy Commissioner of 
rARTABG\R, 45 A. 696 21 A. L. J. 777 : 

26 0. C. 257 : 88 M. L. T. 366 (P. C.) : 

8 0. & A. li E. 746 *. 50 I. A. 266 : 

(1923) M. W. K. 591 : (1923) P. C 160 (P. C.). 

Construciion— intention of parties^ 

The mtentiop of the parties to a document must 
be gathered irom the terms ot the deed itself and 
oral evidepce is excluded by S. 92, Evidence Act. 
[Ryves and Danieh, iJ ] BishambhaR Nath v, 
Muhammvd UbaidlllahKiun. 

45 A. 681 : 21 A L. J. 503 : 

L, E. 4 A. 433 ; 1923 A. 586. 

Const ruction — Inteniian of parties — 

Subsequent admissions— Value of. 

Whatever title may have vested in a mortgagee 
from H tenant must be traced to the mortgage 
bond and cannot be rested on an admission of the 
tenant Ipias^lf. The question clearly is not, what 
tire tenant intended to mortgage, but what was 
conveyed by vutue of the description actually 
insert^ therein. The admission of the tenant 
cannot be utilized to contradict the d<x:oment, and 
it would be dangerous to allow outside evidence 
to show the intention of the writer, which is Sot 
disclosed biy the authorised chaimei. namely, the 
words which he himself selected [Mookeryee and 
Mankin^JJ,] Manmatha Nath Kar v. Probodh- 
ChaNPRa» 37 0. T. J. 52 : 73 I. e 416 : 

. i923%hlf2. 
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ConAt uciion-^kiii -'Meaning of. 


Held On the interpretarion of the document lu 
quehiioa that an exempticu from liability to pay 
any K ar covered revenue, rent or any kind of tax 
including road cesh* {\ewhould ami Ctiimng^ JJ ) 
ANNADA CHAIUN DE SAKKiR V. HABIBULLA. 

1923 CaL 283 (1). 

Com>tfuction-~Leai>( or mortgage. 

Where the coubideration lor a document is an 
old debt and posbcasion of the property was 
given over to the other party for a fixed period 
ol time but th^re weie no lenui* making him 
account ible lur profits or for the repayment of 
the delP, the document is a lease and not a morl« 
gage. {Batten, f, C ) Bhickv v. Shaik Amir. 

19 N. I R. 1 : 69 I. 0. 511 : (1923) Nag, 60. 

-Cjwsirtn tion—Lea:^e or stde deed-^Terms 


BEEB. 

circumstances existing at the time of its execution 
and fuithcr by the conduct of the parties since its 
execution. {FremanUe, S, M. and Barn, J, M ) 
Mr. Kausii t; Rai Bxjrang Bahadur. 

E. E. 4 A, 142 (Eev.). 

-Consii uction — Limited owner—Gift hy— 


What passes. 

When a limited owner recited in a dt'cuinent 
that she had a limited interest m the property 
and gifted it to another, what passes is only her 
limited interest. {Ashwoithy A J. C.) Mt. 
VlAHESHA V, RaMESHAR. T4 1 C. 205 

•^Coiisiruciton — — Gift to uoife. 


and conditions, 

A document purported to be a peipetual lease of 
5 bigha-5, 5 biswas and 8 dhurs for a premium of 
HS" 493, the rent reserved being Rs, 5-5-0. The 
lease went on to provide that the lessee, gener- 
ai'on after generation, shall be entitled to remain 
in possession ot the leased property as pattadar 
and would have the right to have his name re- 
corded in the revenue papers as tenant and per- 
petual pattadar , that he would be liable to pay 
the rent reserved year after year and instalment 
after instalment ; m the event ot the rent f illhig 
m arrears, the lessor would have all the rights of 
an owner with respect to its realisation, but that 
there would be no right to have the lease ciincelled, 
the rent enhanced or to eject the lessee. 

It was clear that the lessor and bis represent- 
atives would foi all time to come have the right 
to im^ver the rent reserved though it may be 
mail. They would also under the law have the 
light of reversion tp case the line of *he lessees 
bwame extinct. As under the terms of th s 
dcKiumeni the proprietory interest of the lessor, 
Iwi not ceased, there could possibly be bo 
escheat to Government. The liability to pay 
^ 0#femiijent revenue rested on the les^r, smd he 
^ 'lAct 'escape it 

" " It hot be open to any of the repre 
' ^ llie ie^e to deny that the tr ins- 

tVto anything other than a lease or to 
refn^to th ^ite of the direction as to 

ncai-eni^nceTOnt ^ tenli ^ dear t W if 

“ reyAaie 

fd tnerwfe' ymM 

' ';ttlfc4er seciitm 49 ol die Agra ' T^enupoy Act to 
submit to an enhancement Of In'’ all0’6v the 

lease to be avoided. So long as the^ rights are 
'‘•i^earved to the lessor it was impossible to hold 
tot this transaction was an emt and out sale. 
(lindsmy ami Sttlaim m, J,J,) Bhairo Tewari 
lAk&SATH Ral 21 A. B. X TM : 

B E. 4 A. §20 : t§ I. €. 404. 

estate &r estate e/iw- 

Bawame, 

Is ho doubt the same ^Ing as a 
aa^ in order to the 

it II conveys a life estate or e^ate 
must arrive as well as if 
of the ptttks to be col- 
from lb® tetm^ of the iiis- 
^ Certain extent also fmm the i 


Toe words or ^'malkiyaV' in a formal 

document imply an absjiute estate unless there is 
something lo the context to qualify it. and deeds in 
favour of femalxs must be interpreted in the $i1ne 
w'ay as any other deeds [Scott Smith, J ) Mr 
Mohammvdi lu Karam Bakhsh. 72 I. C, 977. 



Construction — Meaning of words — Ques- 
tion of inference from words used — Distinction 
between. 

The distinction as to how far a decis'on upon 
the contents of a document is a question ol law'' 
and how far it is a question gP kxCt ;n-j2yvbt thus 
stated. The expression “construction'' as applied 
to a document, at all events as used by English 
Lawyers means two things ; first, the meaning of 
the words ; and secondly, their legal effect* or the 
effect which is to be given tq the^c%, 
ing of the words is a question of 
oi'the words is a question of {Slmrtf J,) 

SitBIKH MUHAMIiAI> SHAKUff V* Abd0L GHANI. 

7i: f ^0. : 1023 A. 

— Cq ms^i^hi^MMtgage---No provi s,mi 

for pa^eMof ififtehsi'^BedempUon 

in A <kedo£ mortgage there were four condi- 
tio^ ; (1); that yrithm three years the mortgage 
would TO redeemed on payment of the mortgage 
naOBCy namely Rs 180; (2j that the mortgagor 
would pay interest at the rate of one rupee six 
annas per cent , (3) that the mortgagee wodld 
retain possession of the mortgaged property and 
(4) that the mortgagee would be responsible for 
repairs, Beld^ on a c:jnai ruction of the mortgage 
that cond tion as to redemption on payment 
mortgage money was complete i« itself and 
,^||he condition as to payment of interest 
constituted a separate A0<^onnt and there was 
nothing ia the deed which. made it obligatory on 
the mortgagor to pay interest as a conddion 
precedent to redemption. [Scott Smith,!, on a 
difference of opinion between Mar liman , cm d 
Marnson, JJ,) Jwala Singh v Teja SinctH. , 

7i L (k ^1. 

■^Construction— Object of instrument — 


Statutory proiisions — Relevancy of, 

Wh«rc there is more than one possible intei^^e- 
tationof a deed it is proper and necessary 
to the statute by which the form and purpo^Adf 
the instrument are prescribed to £ixi — 
construclion whkh is consistent withal 
(Sir Henry Duke,) The Unixeo 
ANU GUARiHTEE Co, V. THE Mi'mh '^1 
3^ 
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CmstrucHon — Other deeds of similar 

charaefer. 

Tdc construction placed uoon an instrument in 
one case doss not neccssanly determine tUe 
construction to be placed upon a different instru 
meat in another case, even where the expressions 
used are similar. {Lhandrasekhara Atyar^ C. /. 
and Ramaitwamy Iyengar ^ 7.) Ekegowda v, 
Marappa. 1 Mys. It. 2. 84. 

Construction— Pattah— Increase of rent— 

Accretion. See (1922) Dig. Col. 5.-i9. Parbatj 
Charan Saha v, SBCREtARy of State for 
India. 69 I. 0. 188. 

- ConstrucHtm — Possession of land in- 

cludes possession of superstructures also. 

In a suit in ejec ment ot the defendant# 
from certain land on which there were some h^. 
The huts were found by the lower Cou/fs to 
belong JO the plaintiff. There was no reference to 
the huis in the plaint hut the decree was as tol 
lows* ** The suit being decreed with cnsts and 
interests, the plaintid will get khas possession of 
the disputed land on ejecting the defendant there- 
from, as prated. The defendant himselt must re- 
move all his personal properties fiom the disputed 
land within ope moutfei, In default the plaintiff 
will have to remove the same with the help oi the 
Coifn attd he wid get khas possession oi the said 

Held that the decree directing khas possess*on 
by ejecting the de.endant, would necessarily give 
the pU nil If a tight to kha> possession as against 
the defendant in respect of ihe huts als i.fCtoifer- 
jee ami Cuming, JJ,) Jnane.ndra Nath Mooker- 
JEE V, BkAHMAPADA PRAMANICK. 

1923 Cal. 704 

Construction — Potoer of attorney — // 

amounts to disfost ttm. 

Where a body executed a mukhlearnama ap- 
pointing somebody manager ajsd general agent 
till a minor grandson attained majority^ there is 
no convevance of tide to the grandson, imr could 
it be treated as a will or declaration of trust 
{Bucknill and Ross,Jj}, Ram Bahadur Sen 
Ganesh Bhagat 2 Pat. 554 : 73 I. 0. 542 : 

1924 P. 49. 


— Construction — Release of a share- 

Father^s property— Share of brother's properly on 
his death— Estoppel. 

Plaintiff at the time of partition with his bro- 
thers for a certain sum ol money released his 
share in his father’s propeity in lavour of his 
orothers. On t re death of a brother (one of the 
releasees) he sued for his share. The deed of 
release ran as follows : ** Said releasor Jplaintiff) 
ior himself, his heirs, executors and administra- 
tors relmquisies all his right, title and mteiest in 
and to ihe firm of “ M. Hakimji and all the re- 
maining move^le and immoveable proper! ies 
hereunto joirmy owned and possessed by the 
said relea^ and the said releasees (his brothers), 
or tojjim ownership or possession of wh ch they 
Mfmow or hereafter be entitled as heirs of the 
Tite Seth Mamoonji and propr’etors of the sa d 
firm of M Hakimji.'’ Held it is clear that what 
the plaintiff was relinquishing was only his 
claims as an heir cf his deceased father and as 
joint owner of the firm M. Hakimji. Had it 
been his intention to give up any future rignt of 
inheritance that might accrue to hnnfnmthe 
death of one of the releasees this would have 
been expressed in the deed. Plain' iff was not 
estopped by the deed of release. Halsbury’s Laws 
of England Vol. X page 461 F ; 20 Cal. .-173 Bis*'. 
'Martineau and Campbell. JJ.) Seth Yusaf Ali 
Mamoonji v, Seth Ali Bhoy. 1923 Lah, 8. 

Construction— Relation of principal and 

agent — How created. 

, Where a d 'Cument did not say that a person 
was appointed an agent to carry on the bus' ness 
of another or an agent with full power to repre- 
sent II, but merely ‘as agent in the share broker- 
age bu^iness’^ the document read as> a whole was 
Construed to m‘'an only relati ni of sub-broker and 
broker. [Fawcett and Coyaje^, JJ.) Morarji 
PREMJI GoKULDaS V. MULJI RANdhHOD VED & 
CO., 25 Bom. I. B. 1014. 

Construction— Rule of. 

According to the general rule of construction, 
m part of a document should as far as possible 
be left out as redundant, (Abdul Raoof, J,\ Mt, 
OURGo o. Prem Sinoh. 74 1. C, 059. 

— Construction — Sale or lease. 


r~ Consiruetton— Principle of, 

, ^^ge^eral rule can be laid dowm with regard 
nohstinfu^on pi documents and each docu 
Ifle^reted according to its own 
feini' and Dalai, 4. j/C.) 

tor4frALi #.'‘ifAH0MEp ZArnm %m 
■ ; ^ ^ 1928 0udli47 

pfoperiy — CpmfUchng 

there n a tiisarepdacy between ope speci- 
^ ^^npther in th^e same 

stable,, and 
"s alien or 1 n sen ed 
Jff it sufficSeutly 
'WJ%2ni 17 0.€. 



Fml 

Inao^ erten I'ly 
idei tifies the suD|bqt|i» 
256 referred to, ' 

P^A$AD p. Secretary 6 

: 741.0 

YD— 40 



ill 


where a lease deed conferred on the le^^see very 
extensive rights including the right to sink a well 
or 10 construe a house and no right ot re-ettiry 
was reserved. Held that these are sufficient 
grounds as between parties to the document for 
holding that ihe lease is a lease hula sale. 
(DakMsf j.) INDER Deo Rai t. Ram char it- 
TER Rat. 74 I 0. ^1 : 1923 A. 560. 

— Construction — Sale of staircase— Land- 
ing if included. 

‘ Held that a sale of a staircase included also 
the ‘‘tharri*’ or laading since no one would buy a 
share merely in the.slaircase if the purchase did 
, dot* include a fig lu to go over the landing at the 
foot c|f the staircase. (Martineau. J.\ Shambhu 
SABAI^,,Gaman. 6 Lah. L. J. 73 

\lirT^^S^^^^^tioH—SetiUment of prfipefM.m 
of absoiu'te estate. ^ 
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DEFENCE OF INDIA RDDES, R. 25. 

favour of the plaintiff-respondent’s father without 
their permission and consent' {Moti Sagar.J) 
Chhitru t?. Chhajju. 1223 Lah 611. 

Execiition~~‘Non^appearancc to admits tf 

amoiifits to dental. 

It is doubtful if the non-appearance of a party 
to admit execution of a document is equivalent by 
itself to a denial of execution. [Abdul Raoof and 
Mott Sugar t JJ.) Uttam SiNoa v. Mx. Ruttan 
Devi. 5 lah L J. 217 : 

74 I. C 688 : 1224 Lah. 28. 


Execution — Formalities — Corporation-^ 

Execution of deed on behalf of. 

Where by the constitution of a corporation any 
special mode of execut’on of its deeds is prescri- 
bed or any partrcular formality is required to be 
observed in a65x!ngthe corporate seal, every deed 
of the corporation must, in order to be comple- 
lely binding be executed in the manner or with 
every formality so prescribed. A public corpora- 
tion should comply st ictly wilh provision ^ m the 
statute regarding execution of contracts, 3^ C 103 
Ref {Mookerjee and Chotznsr, JJ.) }. D. Ezekiel 
V. Amkj>A Charan Sen 60 i ah 18CH 

70 L C. 704 : 1923 Cal. 35. 


—Material alteration— ‘Suit on. 

A material alteration in a bond does not destroy 
the original debt if the saine can he proved to 
have not merged in the bond, in which cu'-e an 
action can be brought on the debt apart from the 
bond [Newbouldand Rankin, 7 J.) DULA MEAH 
V Moulavi Abdul Rahaman 28 C. W. N. 70, 


defamation— of— Essen Uals. 

An action lies for the malicious publication of 
statements which are false in "fact and injurious 
tc^aiic^ha^ unless they are fairly made by a per- 
sou iti the discharge of some public or private 
conduct, of his own affairs. In the 
laffef class of cases the occasion prevents the in- 
ference of malice and a qualified privilege 
attadies to the statements made it fairly warran- 
ted by any reasonable occasion or ex gency and 
honestly made or made m good faith. Thtee ele- 
ments are necessary to make the defence of quali- 
fied pnvelege good i, e, the occasion must be fit, 
the matter mutt have reference to the occasion 
and it must be publtsbed from right motives. If 
a msto cofnes to know of the commisbion of a 
crime, he owes a duty to society and the state to 
communicate ft ti the authorities and he cannot 
he liable it turns out the person is g^uilty^ 
(Kanhatya ted, J. C.) Kishori Lal v. Moosa 
RaZA. 9 0. & a. L. R. 

DEFKI^E— extract capable of specific perfoi?^ 
i ance— li ca# be set up— Part performance. See 
t P. Act, S.‘54 45 M. L J. S28. 


DEEBN® OF INDIA RULES, R 25 --Material ah 
Uratwn'—Suti on original consideration— Main- 
MimlnUtf. 

Though a bond is materially ahered by 
‘<ifion im the ^ount dne thereunder, t^' 

^c^ld succeed on proof of the loan by p 
evidence and obtain a decree fpr f^ 
ol ©le loan. 5 C, W. N. 56 Ref^, 

Jf.) Khosal t 

PgAlCANlB:, ' * I j 
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DEKHAlf AGEIG0LTUEESTS’ BELIEF ACF, S. 3. EIVOECE. 


EEKBAH AGEICELTEBISTS' BELIEF ACT, S. 2 
^^Agncultun^t^To st of— Joint family. 

If a iamily is joints the only way to test if the 
members are agriculturists is to ascertain what is 
the joint income of the family provided they are 
living together. If the income from the land can* 
not amount or falls far short of the real income, 
they are not agriculturists within the meaning of 
the Act. (Maclood C. J. and Crump, J } NaRayan 
Bapulal V SONUSINGH, 1&23 Bom. 383. 

S. 10 ASutt by ward after majority— 

Transaction a sale and not mortgage — Ltmita- 
tion Act, Art, 44, 

More than 3 years after a minor attained 
majority, be brought a suit tor a declaration 
that a trail saclion entered into by his mother was 
not a sale but a mortgage. Held, he was entitled 
to do it undei S. 10 A of the Act, and the sml 
would not be governed by Art, 44, Lim. Act. 
{Shah, C. /.) Shivbasappa Ningappa v, 
BaLappa BasaPpa, 25 Bom. L E» 1209. 

11 and 20— Ex parte decree— Execu- 

tion proceedings — Application for instalment’i, 

, A decree for money was obtained exparte on 
the Original Side of the Bombay High Court 
against the defendant who was described as a 
merchant in the plaint. During the course of the 
metcdkm ^of the ckseree deft, applied for instal- 
ments on the grouatlfje was an agriculturist. Held 
d^endant cSOnld not raise the plea that 
he WAS an agricuhirist in execution proceedings 
as the point must be deemed to have been decided 
against when the original side of the High Court 
enteitaioed the suit and decreed it. If he were 
an agriculturist the High Courc would not have 
had jurisdiction to enteitain the suit and as the 
deft, was not an agriculturist at the date of the 
decree he could not raise the plea in execution 
proceedings. 37 B, 486 Ref. {i>hah, A, C. /. and 
Crump, J 4 Muui Pursh^ttam.z/. Govekdhan 
Dass. 1928 Bom. 36. 


rg. 15— Decision that plaintiff is an agri- 
culturist— Whether a preliminary decree. See 
(1922) Dig, Col. 544# Jaishingrao v, Ve^jkata- 
RAO. to I. C. 728. 

^ — i5 B — Decree under^lf to be made 

absolute, 

A mortgage decree passed under S. 15 B, of the 
Dekhati Agr. Relief Act need not be made final. 
iShahj A C. /. and Crump, J,) Suklya Jairam 
F lMUL iy. SlJKLAL MOTICHAND VANI. 

,, 25BO'm«I># B* 1214* 


properly, of agricul- 
•and sale in of imoney 

See (19221 Dig. 
iiABAU Totre ii, Martand 
? (47 Bom. 44 ; 69 J. C. m 

.2$ ojf 4ecree far 

afjitdgment- 

iCpalpst. whouia money 
np .order ca4 he 
Pekhah Agsh Rel 
^l>roper% : 



decree had 
passed under t4. 
Act against 


Iteands id the he^s 0# i 


/. and Crump, J.) HiRachand Motichand ti, 
Hansabai Ganpat Rao. 47 Bom. 627 : 

26 Bom. L. B, 76 : 72 I. C. 62 : 1923 Bom. im. 

gg, 43^ 44 and Ab— Award by conciliator 

not Oiccepied by the oourt-^ Smt on 
Maintain abdiiy.. 

Plff. a mortgagee from an agricuitunst, with a 
view to enfoice his moitgage applied for a 
certificate to the conciliator. Subsequently the 
parties agreed to have their dispute settled by 
arbitration and appointed the conciliator as their 
arbitrator. He made an award on ihe same day ; 
the plff. applied to the court for filing the award 
and a decree thereon but the court refused to 
file the award after heaiirg the other side. The 
plff. thereupon sued to eniorce the award, Held, 
that having legard to Ss. 43 to 45 of the Dekhaa 
Agr’cuhunsts' Kehef Act the award could not be 
treated as a valid award, {Shah, A, C. J.) 
Sakharam Mahuti V, Rajmal Girdharlal, 

47 Bom. 298 : 25 Bom. L. B. 62 ; 

1923 Bom, 173. 

DEPOSIT— Forfeiture of— Breach of contract — 
In.erterence with forieiture— Penalty, See CoN 
TRACT Act S. 74. 1923 Bang 47. 

DIV OBOE — Adultery — Proof, 

Per Macleod, C. J,:— The mere fact that two 
people of opposite sexes are together under tlie 
same roof is not sfficient proof of adultery from 
the repoits of divorce cases, it has always been 
considered that there must be some evidence that 
they occupied same xt.om. {Macleod, G, J. 
Marten and Crump,].) Alfrid Wilknson 21 . 
Wilkinson. 47 Bom. 843 : 

26 Bom. L. B. 946 I 1923 Bom 321, 

Adultery— Proof of — Corroboration- 

Necessity lor. See (1922) Dig. Col. 545. Collard 
V, Marie Agn]%s Collard, 69 I. C. 679. 

Cosfs— Practice— Liability of husband 

Rule as to — Exceptions — A ppcaU 

A wife who is charged io a Divorce couit, is 
entitled to be provided wnh funds by her husband 
for pm poses of her defence and the only excep- 
tions are il) where she has ample means of her 
own and (2) the sol citor wno is employed 
IS guilty of misconduct. But when a decree 
nisi is passed and she appeals but fails, the hus- 
band is entitled to his costs. {Schwabe, C, J, and 
Ramesam, J,) Pritchard v, Pritchard, 

45 M. L. J, 327 : 18 L. W. 854 :,f4 I. (?. X39, 

/ u risdkiion. 

Pet Macleod, C J, x — ^Jurisdiction in matrimonial 
^ses was not based on h so-called matrimonial 
tonidlc when the Indian Councils Act was 
passed in 1861. 

The Indmn DiYoibe Ac£ does not confer juris- 
diction Of the Courts to dissolve the marriages of 
non domiciled parties. Relief not involving ihe 
Status ot the Pitres may be granted under the Act 
if the conditions df residence is satisfied. Un- 
<R)>u]^diy a coantry by its Municipal Law may 
My down *tts own teits for creating jurisdiction 
wulHirlts own boundaries even in cases where the 
status o| the parties »s involved. When thb 
lutlsdiewmof the Court is exercised according lb 
Inte^natkml Law, as inf the 
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DIVOECB. 

where the parties have their domicile within its 
Corum bS deciee dissolving their marriage ought 
be respected oy tue Tribunatt> of eveiy c»vilued 
country. The Court in considering a peiltion for 
divorce will follow ihs ptuciples ot International 
Law, whatever doubts may ha^ e been felt on he 
tjuesiioQ until the d=cii»ioa in Le Mesurter v. Le 
Mesu*ier 1895 A. C. 5l7. As the legislature has 
not d leC'ly given lo the Indian Couits the power 
to dissolve marriages bttvveen non domiciled 
paities. the Di^tcicc Court has no power by 
impl canon even tf roe argument that ret,idence i 
has beea made ihe test of jurisdiction was a I 
sound one, | 

ifnrtfiw, /: -^Jurisdiction over residence, wi'h 
reierencu lo |ud ial bcparations as oppObcd to 
decrees lor dissiluuonoi the maniage itself, is 
now well recogn sed by the E^gli^h Courts as a 
principle of private Inter national Law and a 
sirauar jurisdiction is excicised by the Bomiba> 
High Cuuic or its piedecessor the supreme cour 
for 100 years* History oi tne Court fur dn^rce 
ai d matrimonial causes in Englai*d discussed. 

T.ie Court has not any juriadict on to dissolve 
the marriage by reason of the appearance of the 
parties without protest, Tue High Court has no 
jurisdiottoii to dissolve their mar-iage, iiotwith- 
stand ug ’.hat it was soleinnued in India and that 
adul cry wa» commuted in India. But on the 
o*her hand ttie court has juried ctmn t<i giant the 
husanda decree i or ludicial separation and to 
provide ior the cubtody ol tue cliildren. Th s 
because tne word ‘leaide’ in S. 2 of the Divorce 
Act should be construed as such» and nut as 
ineaumg ‘domiciled*, and because under S 7 the 
priiciptes of the English Courts should be appli- 
ed which in such c^ses wiU gram jud cial separ- 
ations to »on-domiCiicd parties Having regard 
VO S, / Indian Courts give or withhold rel ef on 
the principles oi Juiisdictmii now finally establish- 
ed in the Engl'sh Courts and it is no objec ion to 
their so do ug. that those princif Jes as now 
enunciated are uoi the same as those enunciated 
in the Eughsh Court of Appeal in Ntbo^at v 
Nihoyet 4 P. D. 1. The jur sdiction to dissolve 
a marriage as opposed to granting a judicial 
sepa»a iun, did not esisir until it was given by the 
M4trimnnial Causeb Act, 1^57. 

The jurisd ciion, whatever it may 
be, IS conferred by the Aci in expiess terms, and 
the provisions v;?hich confer that Jurisdict on are 
not in any way subject to uuy rules or princ pies 
which may from time to t‘me be laid down by 
Erighsh CouTis, Those piovisions. confer upon 
the Courts in India jurisdiction to give decrees 
for dissolution ot marriage between Brit’sh 
sublets domiciled in England who in other 
resects a^"® witnin the cond tions prescribed by 
the Act. \Mackodi C, J* Marten and Cramp, 
IS 1 Alfred Wilkinson tc Wilkinson. 

4r Bom. 843 : B5 Bom. X. E, 945 : 1993 Bom. 321. 

— Matrinmmal sml — Costs — Security 

fw^Omhsim to furnish-^Procedure. 

,5 If a luairimcmial suit the husband is ordered 
p semrity for the wife*s costs and fads to 
g’vy m tlwa where the himband i$ the petitioner 
shauid be stayed and not dismissed. 
Where wile mtfae pemmner, the husband’s 
^fence he struck put h® shoidd.be * 


BIYOECE ACT (IV OF 1869). S- 2 

proceeded against for contempt if he is proved to 
be able to pay but contumaciously refuses to do so. 
{Maften,J) WiLHKLMiNA CoDD V Bertie Elijah 
CoD 0 . 47 Bom. 664 : 25 Bom IL IE. 339, 

Practice — Evidence of adultery^ etc , — 

Corroboration. 

In cases of divorce, the evidence of the husband 
or wife alone should never be accepted without 
some corroboration either by a witness or by 
strong surrounding circumstances, as otherwise 
collusion W'll become easy {Sthwabe, C, J 
Coutts Trotter and Ramesam, //.) AkulanandaN 
V. Arul Pakkiam. 44 M- L. J. 385 : 

17 L. W, 235 : 32 M ?I. X (H. C.J 245 
72 I, C. 134 (2) : 1923 Mad 375 l2r 

(IV OF im]— Validity of the Act 

Per Marten^ } . : — The Indian Divorce Act- 
1809 is, and always has been, wi hin the legiblae 
live powers couteried upon the Indian legi&latur. 
by t le Indian Councils Act. 1861. {Macieod C, 
7, Marten and Crump, JJ.) Alfred Wilkinson 
V, Wilkinson. 47 Bom 843 . 2a. Bom L B. 945 . 

1923 Bom. 32L 

8. ii— Christianity — Person professing — 

Meeitng-Ex communication by Sect, or Church to 
which a Christian belongs— Effect— 'Hindu Law 
-- Marriage— Dissolution — Convetston of either 
party to Christianity — Effect— R alive Converts 
Marriage Dissolution Act XXI of 1886. 

A person does not cease to profess Christianity 
wi hin the meaning of S. 2 of the Indian Divorce 
Act of 1869 merely because she has been ex- 
c mmunicated by the sect or the Church to 
which she belongs. The question of profession of 
Christianity is a que^iion of her own action and 
not of the action of her Church. 

The conversion to Chrisdanity of one of two 
mat Tied Hindus does not d shelve the marriage. 
The convert can, under the Native converts’ 
Marriage Dissolution Act of 1866, obtain dissolu' 
'ion ot the marriage by applicaiion to the Court 
first of all for restitution of conjugal rights and 
then a'ter the lapse of a year for dissolution of 
the marriage if conjugal lights ate reinsed. 
{Schwubc C. J., Oldified and Ramesutn^ JJ*] 
Pakkum Solomon v. Chelliah Fill^i 

45 M I J 208 : - i M I. T iH. C.) 231 : 
75 I. C 17 : 46 Mad. 839 : 1924 Mad 18. 

Ss. 2 and 7 - iPersons domiciled in 

England — Power of Indian Courts to grant 
divorce. 

The Courts in India are not empowered to 
decree dissulutioo of the. 'marriage between 
I persons not domicled within their jurisdiction* 
it is no doubt true that sec 2 lays down that 
relief may be granted where the petitioner pro- 
fesses the Christian religion and resides in India 
at the time of presenting the petition and t^at, in 
alditioB, in the case of dissolution of marriage, it 
may grant decrees where the marriage has been 
solemnised in India or where the adultery com* 
plained of has been committed in India. In spite 
of the decision of their Lordships of the Privy 
Council in Le Mesurier v Le Mesurier (18^ 
A C. 6i7 the courts an India have consideredi^ 
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DIVOBCE ACT (IV OF 1869), S. 2 

they had ludsdictioa to graot decrees ot dissolu- 
tion 01 marriage. 

While it is true that the Co arts in India are 
directed to ** act and give relief on principles and 
rules, which in the opinion of the said Courts, are 
as nearly as may be cotdorma jle to the priaciples 
and rules on which the ^ ourt for Divorce and 
Matrimonial Causes in England for the time 
being acts and gives relief,” t.^is is ouly to be the 
rules Sdoject to the provisions contained in the 
led an Divorce Act. 

The provisions of Sec 2 as to residence, oo 
doubt, apply to cases when the parties are domi- ; 
ciied in India, but where the parties are domiciled 
in England they cannot over ride tne express pro- 
visions m Sec. 7 of the Act {Robinson^ C. J,, May 
Oung and Basley^ JJ ) A H. D. JONfiS v, 
K. Jones. 2 Bar L J. 106 : 1923 Bang. 223. 

S 2 — Reside — Meaning of. 

Per Marten, J — Tne word “res de” in S 2 of 
the Divorce Act should be construed as such and 
not as meaning ” domiciled”. {Madeod C»J 
Marten and Crump, JJ.) ALFitED Wilrinson v, 
Wilkinson. 47 Bom. 843 ; 2d Bom. L. B 945 : 

(1923) Bom. 321^ 

Ss. 4 and 7 — Suit for declaration 

of validity of marriage— Maintainability of— 
Letters Patent {Patna} CL 27, 

A suit for a mere declaration that the plaintiff’s 
marriage with her deceased husband’s brother is 
valid and illegal is not sustainable on the matri- 
monial side ot the Pa na High Ccurt. The juris 
dicnon of the Patna High Court in matters matri- 
mon^al is only such jurisdiction as is comprised 
within the provisions not the Divoice Act. 
(BuckmiUJ*) Adelaide Christiana Lish v. David 
Lish, (1923) Pat. 127 : 1 Pat. L. E. 129 : 

72 I. C 657 : 1923 P. 301 

WYOECE ACT (1869, S. ^—Procedure --Decree 
nisi — PeitUonet to go into the witnesses box. 

In all divorce cases the petitioner must come 
into the witnesiS box, petitioner must be sworn, 
and he must prove his case because, among other 
things, the judge has to satisfy himself whether 
there is any collusion between the parties and he 
has fui tiler to satisly himself as to the complete 
truth and honesty of the petition. Where this 
procedure had not been followed, the High Court 
set aside the decree nisi. {Mears, C. J. Walsh 
and Kanhmya Lai, JL) Howard v* Howard, 

I. B. 4 A. 1 : 69 I. C. 509 : f 1923) A. 43. 

S. 7— ‘ For the time being^ meaning of. 

Per Crump, /. (cmitra Marten, J.) — There is 
the possibility of reading into S. 7 of the Divorce 
Act an intention on the part of Legislature to 
adopt whatever test the Court of Divorce in 
England might from time to time lay down upon 
the matter of divorce but , that is.a forced anu 
unnatural construction. Also it would be neces- 
sary to omit the words ‘Subject to the provisions 
contained in this AjU/ Had the Legislature 
Infefeiiided any such result^ it would have been easy 
to say m express terms that the provisions of the 
Act must be read as subject to the rules and 
principles apphel frutu time to time by the 
Matrimonial Courts in Engtead, They have 
Chosen to say precisely the contrary. Any such 


DIVOBCE ACT (XV OF 1869), S. 15. 

construcuoa would introduce an element of 
uncertainty wheie ceitaimy is essential. The 
doctrine ot English Courts has varied from tune 
to lime upon this point since 1895 domicil alone 
IS recognued as coni erring jurisdiction. 

S. 7 is a lesiduary secuon intended to provide 
for any matters which by inadvextance or other- 
W‘se are not expressly dealt with m .he Act, It 
IS not unusual in statutory drafting to insert 
provisions ot this nature ex majore cautela mure 
especially where an attempt is being made to 
codiiy in this country an uofamiUar oranch of 
English Law The expression ‘ru'es and piinci- 
ples* points rather to the rules and priiicipks on 
which ihe Courts deals with these matrimonial 
cases in requiring a certain degree of ev idence 
and other cogiiate matters {Madeod, C. /. 
Marten and Lrump, JJ.) Alered Wilkinson v. 
\\ ILKINSON 47 Bom. 843 : 25 Bom, L. B. 945 : 

1923 Bom. 321. 

S. T —Proceedings for divorce— Uncorro- 
borated testimony — Charge of adultery against a 
known person — Necessity of impleading him as 
respondent. 

In proceedings for divorce the evidence of the 
husband or wile alone ought never to be accepted 
vviibout corroboration eitner by witness or at 
least oy strong surrounding circumstances. Where 
charges of adultelry are made against a known 
person, be ought to be made a co-respondent un 
less the judge should otherwise direct. {Sir WaU 
ter Schwabe C. Coutts Trotter and Kumara- 
swamy basiri, JJ.) PendURTI Joseph v. Pen- 
durii Ramamma. 1923 Mad. 9, 

Ss. 7 and 17— Decree nisi for dissolution 

of marriage— No proof of service of petition — 
Couhrmation by High Court— Proot of cruelt* . 
bee (1922) Dig. Col 546. Payne v, Payne. 

70 I. C. 43 (1). 

S. 15 — Suit for divorce — Counter claim 

by husband alleging adultery on the pari of wife 
—Jurisdiction to add foreigner as co respon- 
dent. 

Speaking generally, agmlty party cannot obtain 
relief by way of judicial separation any more than 
she can obtain rebel by way oi divoiee. Desertion 
10 justify judicial separation must be a wilful 
abstention by the husband against the wish of the 
wile. 13 P. D. 141 ; 17 B. 624 Ref Where a 
wile sues her husband lor divorce on the ground 
of his adultery it is open to the husband m his 
written statement to counter- petition for a divorce 
on the ground oi his wife s adultery It is not 
necessary that the husband should take an in- 
dependent proceeding. Where a husband alleges 
adultery on the part of the wife with a foreigner, 
the Court has jurisdiction to add such foreigner 
at> a co-respoudent to the proceeding. 1913 P. 75, 
1910 P 271 Ref. (Marten J.) Rose Hill v. 
Luke C, Hill. 47 Bom. 657 : 

25 Bom. L. B. 289 : 73 I. C. 304 : 1923 Bom. 284. 

Ss. 15 and 37— Sait for dissolution of 

Marriage on the ground of wife's adultery— Dn^^ 
missal of suit — Grant of alimony — Order ultra 
vires. 

Where a husband’s suit for dissolution of mar- 
riage an the ground ol his wife’s adultery is 
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BIVOECB ACT (IV OF 1809), S. 16. 

m*ssed on the ground that the adultery alleged 
was not proved, it is not competent to the court as 
part of the decree in the suit to grant permanent 
ahmon to the wife. {Kr i^hnan anti Ramesam^ 
IJ ) UEVASAHAYAM V. UevamoNV. 46 Mad. 133 : 
L. W. 90 : (1923; M. W. N. 184 : 69 I. C. 994 : 

1823 Mad. 211. 

S. 16 — Decree m$i for divorce -^Resets- 

ston oj decree rmi, 

A decree nisi was passed exparte in a suit for 
divorce. On an application to make ihe decree 
absolute the respondent tried to show toat the 
peiitionor had been guilty ot adultery and that 
he was not entitled to relief. Held that it was iii- 
cuinbent on the court to inquire into the truth of 
the Allegations and examine the evidence in sup- 
port 01 them even though the respondent was not 
entuled to costs under S. 16 of the Divorce Act. 
{Marten, J.) Wilhelmina Good v. Her tie 
Elijah Good. 47 Bom. 664 : 25 Bom, B. E. 339. 

S, 17— Scope of. See (1922) Dig. Col. 547 

Garlinge V. Garlinge. 44 A. 745. 

— ’S«- 17 and 44 — Decree nisi — Death of 

pelt twner after decrcC'-^Confirmaiton . 

Where a person had obtained a decree mst for 
dissolution of marriage and custod> of the cnil- 
dren and dies beiore its coufirmaiion by the High 
Court under S. 17 ot the Divorce Act. the Court 
has no Jurisdiction lo confirm the decree for dis- 
solution of the marriage or to make any order as 
regards the custody of the children: Stanhope v. 
Stanhope 11 P D 10.1 loliowed. {Sander son^ C. 
/. Woodroffe and Richardson, //.) Butter- 
field P. Butterfield. 50 C. 153 : 

74 I. C. 250 : 1923 OaU 426. 

^S. 37 — Application for alimony— When 

to be made — Order made several years after 
confirmation uf decree. See (1921) Dig.Col. 515 
Llovd V. Lloyd. 69 I. 0* 746. 

EOCEMEKT— Material alteration — Effect on 
rights,, 

Any material alteration in a document after its 
execution and without tae privity of the party to 
be affet ted by it, is fatal to its validity and the 
right ot action based tnereon is destroyed 
{Prideuux, A. J. C.) Panduraxg z?. Kisuan. 

19 E. L, E. 79 : 74 I. C. 20 : 1923 Nag. 295. 

BOMinlUE— Commercial domicile— Prize of war, 
Ste (1922) Dig. Col. 1039. Socrates Atychides 
^ Secy, of State for India. 

32 M. I. T, (F.C.) 81 : 27 C. W. B. 567 : 
18 L W. 664 : (1928) K. W. B. 846 (F. 0.) 

BASEMEBl!— Air — Access of mind. 

There is no easement for the free access of 
freeze. v. Bird 13 C. B. N. S. 841 Rel. 

{Moc^rjee and Cholnner, //.) Sarojini Debi 
% Kbibhka Lax Haldar. 72 1, c. 576 : 

•' 1923 081. S&6. 

., 4, ^•Cust&fmry easement — DishmUm be- 

^§er$, i. :-^The distinction between a 
cusaomaty right and customary easement is seen 
ferSO Mad Bo&W perrod is laid down by 
tO;^^iaW*h tlie former. idyHttg 


EASEMENT 

Odgers, JJ .) Taluk Board, Dindigul v, 
Venkatrama Aiyar 46 Mad. 866 : 

45 M. L. X 333 : 18 L. W. 366 : 

33 M. I. T. (H. C.) 40 ; 75 I. C. 38. 

Customary easement'- Power to take 

earth for repairs of house. 

A custom by which earth is taken from a piece 
of waste land to lepuir houses in a village alter 
inundat’ons is not unreasonable. On the con* 
trary, it seems to be an emmently reasonable 
custom that the people of the village should take 
earth from a ditch which serves no other pur- 
pose, in order to repair their houses. It was not 
shown that it was destructive of the subject- 
matter. (Ross, J ) Babu Bikoo Mahtun V. 
Narayan Sahu. 72 I. c. 481, 

Customary right — Right of way — Local 

cusion — Prescription— Lost grant, 

A customary right is net an easement m the 
legal sense of that term. Customary rights have 
tneir origin in grant or prescription but it is not 
necessary that m every case there should be evi- 
dence fiom which a lost grant may be presumed. 
Nor is not necessary that the custom should be 
traced back for the whole time necessary to make 
It immemorial [Rtehardson and Suhramardy^ 
JJ ] Ali Mahomed V Sheikh Katu. 

70 I C, 263 • 1923 Cai. 200. 

^Extt notion. 

An agreement to build a common wall with 
boles indicating permission to end tne rafters of 
the next storey which may be constructed, does 
net imply consent to close ventilators by building 
such next storey. {Martineau, 7.) Nandu Shah v. 
Sant Ram ms Bah. 249. 

Bxtingutshment — Merger — Landlord 

and tenant — Purchase of holding by landlord— 
Tenant continuing in possession at enhanced 
rent — Effect of. 

The unity of the dominant and servient estates 
in the same person extinguishes the easement 
appurtenant to the dominant estate for no person 
can have an easement in land which he himself 
owns. But unity of title of the two estates will 
not extu gaish an easement, unless the ownership 
of the two estates be co extensive, equal in vali- 
dity. quality and other circumstances of ngnt. If 
there has been unity of possession merely and 
not unify of seisin for estates in fee simple an 
easement which has been thereby suspended will 
revive on severance qf tne union but if there has 
been unity ot seision for estates in fee simple and 
not unity of possession merely, all easements are 
absolutely extinguished and will not revive, unless 
they are recreated on severance of the former 
dominant and servient estates. Where though 
there was an execution sale of the tenancy and a 
purchase by the landlord the tenant contiimed in 
occupation in the undisturbed enjoyment of the 
right of irrigation and the only visible result of 
the sale was that the rent was substantially en- 
hanced Held, that the right of irrigation from the 
landlord’s tank possessed by the tenant was not 
extinguished but momentarily suspended and 
levived. (Mookerjee and Choizner, JJ,) TiNKARt 
Pathak V, Ram Gopal Pathak? 60 Cal ; 

70 I* C. 663 ? 19j^ 
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— Grant — Long user — Presumption, 

Contmuous and peaceable user of an easement 
of light and air for more than 20 >ears may give 
rise to a presumpuon that it existed with the con- 
sent of the owner of ihe servient heritage. 6 C. 
394 referred to. {Halhfaz^ A, /. C.) bONBA v. 
Dattatraya 6 N. E. 59 . 71 L C. 831 : 

1923 Nag. 192. 

Landlord and Tenant — Acquisition of 

easement nght-'Grant ^User — Right to tafie 
water. 

Although a tenant cannot acquire a prescriptve 
right of easement in land belonging to his lessor 
he may claim a right ot easement based on imme- 
morial user, as there is no reason why an owner 
of land should not grant any privilege he pleases 
to his tenant Where the enjoyment of a right to 
take water from the landlord’s tank was continued 
uninterrupted for a long senes of years such en- 
joyment should be attributed to a legal origin and 
the court should presume a grant of an agreement 
A tenant can establish his right to irrigate lis 
field from his landlord’s tank by proof of open 
and continuous user from time immemorial. 29 C. 
363: 38 M. L. J. 28 , 6 C. 394 , 4 C. 633; 30 C 281 
Keh 

If the user of the easement had actually com- 
menced before the property over which it was 
Claimed passed into the possession oi the lessee, 
the mere ^act of the intervention of such tenancy 
should not be sufficient to defeat the right acq- 
uired by the lapse of time, unless indeed, it is 
further shown that the landlord, up to the time 
he granted toe lease was in ignorance that a^y 
such rignt was claimed, [Mocker jee and Chotzner^ 
JJ ) Tinkari Pathak V Ramgopal Pathak. 

50 Cal. 356 : 70 I. C. 663 : 1923 Cal. 8 

Light and air — Obstructidn — Injunction 

— Form oh See Injunction. 25 Bom. L. E. 239. 

— Light — Extent of. 

As regard an easement of light, there is no 
rule defining the measure of the dominant owner’s 
right or requiring an angle of 450 through which 
the rays of the sun are to be received, To sustain 
an action, there must be a substantial privation of 
light enough to render the occupation of the house 
uncomfortable according to ordinary notions, 
{Walsht J.) Mt. Chandan Kunwar v. Narain. 

73 I. C. 631 : 1928 A. 542 

— Natural right-^Trees --Damage Caused 

shade-- Liability, 

A plainti6f cannot claim damages for injury 
caused tb’ the crops on his land by the shade 
caused by trees standing on his neighbour’s land. 

If Cannot be said that every owner of a field has 
the right to have the sun’s rays fall on it from 
every possible direction. There cannot be such a 
right for if ic were allowed the use and enjoyment 
ctf Jthe adjoining fields by their owners would be 
togely restricted (Kt^wal, AJ.C.) Guman 
Rao Singh, 19 n. L E 191 • 

^ ’ 761. G. 659. 

Origin of— Lost grant— Presumption 

from long user — Way (f nemssiiy ^Ificonvemence. 

Where it is found that the plaintiffs have used a 
path-way, without interruption,, peacefully^ pub- 


EASEMENT. 

liciy and as of right, it may be presumed that the 
user had a lawiul origin, although the circum- 
stances relating to the o^ig n of this user may 
not be known. It may be presumed in such a 
case that the origin is traceable to a lost grant. 
As regards easement of necessity the general rule 
IS that there cannot be such an easement in res- 
pect of a right of way if there is an alternative 
route or way. But where the ahernative route is 
extremely inconvenient, there may exist an ease^ 
ment of necessity in respect ot a more convenient 
path-way. (C. C, Ghose and B. B. Ghose, JJ.) 
Kali Pada Bose v. Fani Bhusan Roy. 

70 I G 173, 

Permissive user— Bar to acquisition of 

right 

Where in a suit for a declaration of a right of 
easement and for demolition of a certain building 
erected by defendant so as to infringe the right it 
was lound that the user of the del endant's land 
by the plaintifis for ihe purposes of procession as 
alleged by them was with the permission of the 
defendant. Held that no question oi easement 
could arise, as the user of the defendant’s land 
was permissive. [Baneiji and Gokul Prasad, JJ.) 
Panna Lal V, Bohra Panna Lal. 

21 A. L. J 436 : L E. 4 A 274 : 

74 1. C. 481 : 1924 A. 60. 

Right by custom-’ Right by prescription 

\ — DUtincticn between. 

What may suffice to establish a customary 
easement may be wholly insufficient lo establish 
an easement by prescription and vice versa^ The 
two rights are different although ihe result may 
be the same. Consequently where a claun of 
easement is based on a prescriptive title it is not 
open to the appel ate Court to treat the case as one 
based on custom {Broadway and Abdul Qadir, 
JJ ) SiTARAM V, GhanNo. 69 I. C. 528, 

Right to dram water on lower lands. 

Where through his own fault flood water 
accumulate on a main's land, his neighbour has a 
right to put up bunds to piotect his land. The 
former cannot claim a right of natural drainage 
and restrain the latter from putting up the bund 
[Duckworth, J) Moksodau Ma Hli. 

1 Bang. 427. 

Right of the public — Grant — Prescription 

—Dedication. 

The public as such cannot acquire the owner- 
ship of immoveable property or an easement on 
such property by prescription But the user by 
the public mav be evidence of a dedication. A 
dedication to be valid must be to the public at 
large and not to any section of it (Oldfield and 
Ramesami JJ) Ussam Kasim Sutv. Secy, of 
State, 44 M I, J. 638 : 11923) M. W. N. 316 : 

17 L. W. 610 : 74 I. C. 25 * 1923 Mad. 624. 

Bigjti of way— Prescription— Proof of 

claims 

It is not the law that because there is no regu- 
lar or defined pathway over the waste land of 
the defendants which is said to be the servient 
tenement, BO right of easement can be acquired 
by the dominant owners. If the plaintiffs claim- 
ing the right of way by prescription stop the two 
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termini of tbe path-wav their suit ought to fail on 
the ground hat the pathway passtd over a oiece 
of waste land in different tracks. 2^ C. W. N 
922 referred to. (9. B Ghose, i.) Haridas 
G rfOSE MRtDHA V . Goum Charan Ghose. 

n I. 0. 309. 

fltpanan nghts — Acquisition of. 

Even riparian rights can ba acquired by pres- 
cription as an easement {Shadi Lai, C. /. and Lc 
RossignoL Bali Ram Bela Sin'gh. 

1923 Lab. 594. 

Saif for--PariieSt 

It cannot be disputed that, as a general rule, 
where a person claims a right of easement on a 
servient tenement all the owners of the 
servient tenement ought to be made parties, as 
any decree in the absence ol a necessary party 
declaring a right oi easement would be infructuous. 
Bu there a-'e cases which may welt be tdken as 
exception to the general rule, such as where an> 
of the co-sharers took no part m obstructing the 
plaintiff’s rignt. [Ghose, J.) AmritaHath Biswas 
V. JOGENDRA CHANDRA BHATTACHaKJEB. 

69 I. C. 183 (2). 

Water supply'-Right to dam Channel-- 

Burden of proof. 

A right to dam a cha^mel against the will of 
the owner ot the adjacent land can only be a 
right by u^er or prescription and it is incumbent | 
oa the plaintiff if he claims any particular right, 
io prove that he is entitled to it 

The question in each case must be, what is the 
exact nature ot the right which is shown by the 
evidence to have been acquired by tlie party ? 
(Pfulltps and Demdoss, JJ.} Hota Veera* 
BADRAYYA VENKATAKRISHNA RAO. 

(1923) M. W, 3J. 454 : 18 L W. 404 ; 73 I. 0. 68 : 

1^ Had 674. 

mBmmtB act (V of lassh S. tSasement— 
Smirfmcr ma*er —Bight to collect and use— Bight 
to let water on lower land — Rights of servient 
. owner 

Every land-owner has a natu*-al right to collect 
and retain upon his own land the surtace water 
not llowing in a defined channel and put it to 
such u-'C as he may desire. He may also allow it 
to flow away m the usual course of nature uoon 
the lower lands of his neighbour aad cannot be 
bound to prevent it irom so doing He cannot do 
this, however by an artifical discharge upon his 
neighbour’s land unless he has acquired an eate- 
meu^ which his neighbour is bound to submit to. 
If he should acquire such an eisement the owner 
cl the servient tenenJent acquires no reciprocal 
tights as tlw owner of the dominant tene- 

ment with regard to the flow of surface water, 
tbit is, water not passmg througi a defined 
ctiamiei. The owner of the servient tenement 
compel the owner of the dominant teoe 
to continue rhe exercise of his right even 
vrbeis^tbdr^bl has been exercised uninterruptedly 
20 years and even it its exettdse should 
to t^e i^vieat teaement ArhigfU v 
; |I ^ Shremstf By. 

Co. E. t. 6 2 ah. Ui ui m. 


EASEMENTS ACT (V OF 1882), S. 13. 

{Miller, C. /. and MuUick, /,) Mt. Sarban v. 
Phudo Sahu. 4 Pat. L. T. 81 : 2 Pat. 110 : 

69 1. C 947 : 1923 P. 65, 

-Ss 7 and 13 — Natural right— Bight to 

lt9.ht and air -—Privacy— Easement by implication 
— Partition, 

Every one may build upon or otherwise utilise 
bis own land regardless of the fact that his doing 
so involves an interterence with the light which 
would otherwise reach the land and budding of 
anotner person On the other hand, every mao 
may open any number of windows looking over 
his neighbour’s land, for the interference with a 
neighbour's privacy or with his prospect does not 
by itself, give the latter a cause of action, is the 
absence of other circumstances. If windows are 
opened, the neighbour may, by build' ng on his 
own land obstruct the light which would otherwise 
reach them. Whether a grant of an easement 
arises by implication on a conveyance of land 
depends on the intent of the parties, whmh must 
clearly appear; in order to determine »he inient. 
the court will take into consideration the circum- 
stances attending ihe transaction, the particular 
situat on of the parties and the state of the thing 
granted. This principle holds only where there is 
no express contract relating to the matter for, 
where theie IS a valid expiess agreement fairly 
made the law does not indulge in piesumpiions 
and the rights of the parties will be upheld accoi d- 
iDg to the terms of such agreement ; in suen cir- 
cumstances, no question arises as to grant of 
easement by implication. 

\Vbe»'e the owner of an entire tract of land or of 
two or more adjoining parcels employ a p-irt 
thereof so that one derives from the other a benefit 
or an advantage of a continuous and apparent 
nature, and sells the one in favour of which such 
continuous and apparant quasi-easement exists, ihe 
easement being uecebsary to the reasonable enjoy- 
ment of tbe^ property granted, will pass to the 
grantee by impiica ion Ewart v Cochrane, (1861) 
4 Mac. H. L 117 Wheelden v. Burrows, 12 Ch D. 
31; Bayley v. 0. W. Ry. &Co. 26 Ch. D. 434 ; 
Brown v. Alabaster, 37 Ch, D 490. Wait v. Kelson 
6 Ch, A. 166; Swan v. Cotton, (1916) 2 Ch, 459 
Rel. 

The same principle has been applied to parti- 
tion of joint properties. On a severance of 
tenements by a pan ibon of joint property, and 
in the absence ^f a contrary intention, expressed 
or necessarily implied, all such easements as a^e 
apparent continuous and necessary for enjoying 
any cf the undivided shares when the partition 
w^s effected, pass to the co-parceners lo whom 
such ^hares are resoecU'ely aiiutted in severalty. 
14 C. 797 ;26 C. 516 ; 8 B. H. C. R. 181 ; 14 B. 
452, 28 M. 495 [Mookerjte and Ckoizner^ JJ,) 
Sarojini Debi n. Krishna Lal Haldar. 

72 I. C. 576 : 1923 Cal. 256. 

S, 13 Bight of way — Apparent and 

coniinmus easement, 

A person cannot claim a right of way on the 
ground of convenience if he has other means of 
access available An easement of necessity is an 
easement without which ihe pioperty sold could 
*t 0 t be used at all, and not one merely necessary 
for the more convenient enjoyment eff the pro^ 
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EASEMENTS ACT (V OF 1882). S. 13 

perty. An easement of necessity contemplates 
that there must be an absolute necessity, not re- 
iiioveable by anything, which the dominant owner 
can be reasonably expected to do before the law 
Wilt Compel an adjacent propiietor to submit to 
so detrimental a right as an easement on his land 
imposed against his will. 15. A. 270 : 33 A 467; 
19 B 79 , 28 M. 495 referred to. {Kanhaiya LaL 

C ) Kunj Behari V. Bhuta 72 I. C. 199 : 

9 0. & A. I. E. 381 : 1923 $udh. 250. 

— S. 13 {h)— -Easement of necessity — £a> 
istence of vents— Continuous and non-copttnuons 
— Distinction. 

The existince of vents through which adjoin- 
ing lands were being irrigated is evidence of 
an apparent, continuous and necessary easement 
which passes to the transferee under S. la (/?) of 
the Easements Act. 

An act dcme tor the proper enjoyment of an 
easement such as closing the vents after irriga- 
tion or in the course of the enjoyment of an ease- 
which is continuous would not make the 
easement a non-continu us easement. [Dcvadoss, 
and Coleridge, n ) MORLA Gangulu Thata 
Jagannattam. 45 M. I. J. 724 

"S. 13 (e) and {t) — Scope of — Partition — 

Right to casements. 

There is a distinction between the cases falling 
under S. 13 cl. (e) and cl. (f) of the Easemc.nts 
Act Under the former the plaintiff has to prove 
that the easement claimed was necessary for the 
enjoyment uf the property allotted to him by 
partition and under the latter be has to prove 
lour things (1) that the easeineut was apparent 
(2j that It was continuous (3) that it was neces- 
sary for enjoying his share after partition as it 
was enjoyed at the time when the partition took 
effect and (4) that no intention inconsistent with , 
the easement claimed was expressed or neces- 
sarily impbed in the partition. No right of 
casement after partition arises on the ground 
that tiie easement* is necessary for enjoying a 
share as it was enjoyed immediately before 
partition, {.hlnvorih^ A. J. C.) Bkij Mohan 
LaL V. CUANDHIKA SiNGH. 70 I. C. 930 : 

1923 Oudh 67. 

S. 15 — Right by ptescriftioii — Irrigation 

-—Interruption. 

The enjoyment necessary to qualify ior a right 
of^sementis something different from ad:ual 
user. In order ta establish a right to an ease- 
hrent, the enjoyment of it must continue for 
twenty years ; bat in the case of discontinuous 
easements^ tiiis does not mean that the actual user 
IS to continue for the whole period of twenty 
years. On the contrary, there may be daj s and 
weeks and months, during which the right may 
not be exercised at all, and yet during all those 
days and weeks, and months, the person claiming 
Weight may have been in full enjoyment of it 
necessary ; 30 € 1077 foil. 

’Where ’ the ^ water of the plaintiffs' well was 
always uabd for irriga^ng tie defendant’s lands 
and there was a user by defendant whenever 
it was necessary for a period more than twenty 
years, the right to irrigate^ the well would 
lie deemed to hai e been subst^^tf^jr en jojed for 

Y. D--41 


EASEMENTS ACT (V OF 1882), S. 59 

he requisite 'period* {Kanhaiya Lai, I.) Ski 
K\m V. U\xi Ram. 21 a L J, 569 : 

I 1 R. 5 A 24 ; 74 I. C. 922 

S. 16 f5) — Meaning of. 

Under S. 15 (5) plamtiff has to show a period 
of 20 years continuing up to some point within 2 
years before the institution of the suit The 5th 
paragraph of S. 15 of the Easements Act seems to 
render it impossible to acquire statutory prescrip- 
tive title to an easement, unless and until the 
claim thereto has been contested in a suit. {Stmp- 
son. A, J. C.) Bvsdeo Singh v, Bhagwat, 
Prasad. 72 I. C. 909 : 1923 Oudh 29. 

: — S. 1%— Customary easement — Right of 

way — Zemindar*s right to close. 

A customary easement is not limited to ease- 
ments of a kind which could not be recognised 
at all apart from official customs. Any kind of 
easement recognised by the custom of a province 
will fall within the term. Thus the Zemindars 
in U. P. cannot arbitrarily close a right of way 
used by occupancy tenants for more than 30 years 
(Daniels, J.) Karan Singh v Dal Chand. 

74 I. C 703 (2). 

S. 22— Extension of easement right — If 

allowed^ 

Under S. 22 of the Easements Act the domi- 
nant owner must exercise his right in the mode 
which is least onerous to the servient tenement 
and cannot impose any additional burden on it. 

Where the easement right is only to use a roof 
as an open space, the holder cannot build over 
that portion. {Abdnl Qadir, J,) Hans Raj v. 
Malawa Mal. 69 I. C. 406. 

8, 27 — Under gioiind water -flowing m 

defined channel — Interference with — Injunction. 

Where water flowing underground in a defliied 
subterranean channel which torms the source of 
supply for the plaintiff’s springs, is abstracted by 
the defendants by cutting off a channel on their 
own land very near the springs. Held that the 
plaintiff haiing acquired a right of easement to 
the supply of water through the subterranean 
channel, could restrain by injunction any 
attempt to divert the underground channel or 
dimitiish his water supply. [Pratt and Faw Celt, 
//.) B4BAJI RAMIING V. APPA VlTHAVJI. 

25 Bom. E. E. 789. 

S. ZQ-Division of dominant heritage 

— Right to easements 

When a dominant heritage is divided between 
two or more persons the easement becomes 
annexed to each of the shares, provided that such 
aanbxation is consistent with the terms of the 
m^trottient under which the division was made. 
(BtUlips and Oemdoss, JJ,) Hota Veera- 
BADRAYYA t?. VeNKATAKRISHNA RaO. 

(1923) M. W. N. 464 : 18 L, W, 404 : 

73 X. C. 66 : 1923 Mad. 674 

hd— License — Enjoyment for a long 

itme — RevocaHan. 

A licensee cannot by enjoying the license for 
any leng^ of time acquire rights adverse to that 
of the licensor. Where ceitain tenants of a 
Zammd^r built thatched $heds on waste lands 
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with ills permibsioii but these sheds were not title he alle|,^ecl {Mr, Ameer Ah,) Rkj\ 
appurtencuifc to their holdinj^s, the tenants did not ji r iU r w Bah vduk S\hi v, Amar Singh. 
acquire a nqht advcisc to the Zenvndar and the i 45 M. E. J. 878 : 2 Eat. 

latter could rcvn’ic the license at his pleasure U 33 M. L. T. 233 (E. C.) : 18 L. W. 728 

t , J. i 7 ud (rokul^ JJ,) BhoJ I 25 Bom E. B. 1259 t 28 C. W. N. 277 


44 A. 726 : 
1923 A. 140 (1) 


45 M. E, J. 878: 2 Eat. 6*^6: 
33 M. E. T. 233 (E. C.) : 18 E. W. 728 : 
25 Bom E. E. 1259 : 28 C. W. N. 277 : 
4 I C. 747 : 50 I. A. 188 : 21 A. E. J 884 : 
4 Eat, E T. 447 : L. E. 4 E. C. 123 : 
1 Eat. E. E. 345 : (1923) E. C. 128 (E C.) 


-^^'S SO-^Eiccnce itdien revocable — Ltccti'icc 

whether liable la ejectment on denying Licensor* s -PossessoJy not proved, 

A suit based on title could not succeed on the 
A * licensee m possession does not, like the ground of possessory title in case plaintiff failed 
tenant. h\ denying tide of the grantor to prove his real title. {Gokiil Prasad. J.) Wali 


of the license forfeit the license and become 
habl^ to ejectment, 15 A. L. J R 592 Ref. 
{Stuart. /.) M r. Dvnuk v. B4BU Ram. 

75 I. C. 696 : 1023 A. 403. 

EJECTMENT— Failure to comply with terms of 
lease — Relief against forieiture— T.P. Act, S. 114. 

f 1 922) Dig. Col. 554. AhixdraNath Chat- 
TLK JEE V, Twiss. 70 1. C. 78. 

Idcntificaiion-^Test of* \ 

The criterion regarding identification of plots in i 
ejectment cases is not whether the plot or plots 
are demarcated on the spot hut whether they are 
capable of demarcation or identification on tne 
ground. {FremantiCf S, M. emd Burn. J, M.) 
JAINTI PRVSAD V, MATHXJBA 

E. E. 4 All. 415 (Eev.). 

landlord and tenant — Trespasser — 

Riilht of landlord to sue. 

It is open to a landlord, where las title is in 
jeopardy irom the aggression of a neighbouring 
/emindar and where !us title may be damaged by 
a denial of his rightj» over the land, to bring a 
suit for the purpose of being put into possession 
oi the land as against them. 10 C. 1076 foil. 
{Mooker/ee a net Choizner. JJ.) Raj Kumar, 
M \NDAL V. Au Mia. 37 C. E. J, 94 : 

70 I. C. 792 : 1928 Cal. 192. 


to prove his real title. {Gokiil Prasad, h) Wali 
Muhammad v Antoo Koeri, 72 I. C. 924 , 

1923 All. nr 

— Possessory title — Smt on — Transfer. 

A person having a possessory title to immove- 
able property or a transieree from such persons 
can maintain a suit to eject a trespasser. {$ch- 
^ wabe. C, J. and Wallaces J.) Parthasarathy 
Iyer v. Subbara\a Gramany. 

45 M E. J. 175 : 17 E. W. 763 : 72 I. C. 558 : 

1924 Mad. 67. 

Proof of idle— Effect. 

In a suit for possession where plaintiff proves 
his title, but the defendant who is in possession 
failed to prove a title by adverse possession, the 
suit must be decreed 13 A C. 793 foil. {Pratt. 
J .) Kali Mutu Asari ty Meera Hussain. 

1923 Bang. 23 (2). 

Szijf for — Demarcation of land. 

In suits in ejectment the question is whether 
the land is capable of demarcation and not whe* 
ther it is actually demarcated. If the land is 
capable of demarcation the plff. is entitled to a 
decree. (Hopkms.S.M. and Fremantle. J. MA 
Chandra Seehar v, Lala Kanji Mal. 

E. E 4 A. 7 (Eev.) 


>e ana Lftotzner. jj.} kaj Kumar, Suti for— Parties to Suit— Pei son tn 

V, Ali Mia. 37 C. E. J, 94 : receipt of rents and pi of its. 

70 I, C. 792 : 1928 Cal. 192. All persons who are actually in physical posses- 
sion of the property should be made defendants 

landlord and tenant — Trespasser— to a suit for ejectment. It is neither necessary 

Right of landlord to sue in ejectment, nor proper to join any person who is merely in 

It IS open to a landlord to sue to eject a tres- receipt of the rents and^profits of the land. [Ross. 
passer even though the tenancy subsists. UN. 3.) Babc Poonit Singh v. K \mal Singh. 

L R. 124 , 18 N. L. R 82 referred. {Batten. J, 721. C. 1038. 

C ) UEBCRAM t, PAHLAD PRASAD. T,th-Po.^t^srOn-P, Oof Of. 

69 I. C. 559 |1) : (1923) Nag. 79, wiiere the action is in ejec ineot it is incum- 
bent upon tbe plaintiffs not only to ^ prove their 
Lease the basis of suit— Failure to prove title but also they have been in.possession within 
ecree on title If can be awarded, twelve years of ibe date of the suit. [Das and 

ejectment is based seJely on a Kutwani Sahay.JLl Babu Chatrapat Pratap 
I Court Fee is paid only cm a year's rent Bahadur Sahi v C G, Lees. 1 Eat tE. E. 822 : 
e Court Fees Act, if tbe plaintiff fails to 72 j, c. 648. 


lease— Decree on title — If can be awarded. 

Where a suit in ejectment is based soJely on a 
lease and Court Fee is paid only cm a year's rent 
under tbe Court Fees Act, if tbe plaiotiff fails to 
pror^e tbe lease relied on, be cannot claim a 

decree on the basis of tide, {Suhbanna and Title— Possession— Proof of— Presump- 

Ramaswamy Iyengar. JJ.) Linganna Mamoo twn, 

Sabi. l My#. E. J, 1^. It is only in cases where there is no evidence 

^ _ of the plaintiff as to dispossession or, what 

“Onus'— 'Cr, P.C,. S. 145 — Survey proceed- amounts to the same thing, where the evidence is 

r M J . valueless, that the plamtiff fails to make , out 

“ ^ere glamnff faded in proceedings under , his case by merely proving that he bad an ante* 

S. 1-|5 Cr. P. Code to prov.i possession and also in cedent title and possession. 

If from the evidence given by both sides the 


dkIJW id tbal the de^n<6nt w2|S j Court has a difficulty to come to a definite cqiaclu* 

not in posswion of fbe properties by virtue of the f slon or if tffe Court considers that evidence Is rjof 
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EJECIMENT. 

altogether satisfactory, in such circumstances, the 
Court can give weight to the probabilities of the 
case or to any presumption which m glit pioperly 
arise from Jie fact that the plaintiff had previous- 
aly been in possession and hal title. 
and MuUick, J ) Matuk Singh v. Tian Sahu 

2 Pat* 1. 

Title — Ptoof u/— Plea of tenancy not 

proved. 

In a suit for ejectment based on tule a person 
alleged to be a tenant dented the plaintiff’s title 
At the trial the plaintiff proved his title but was 
unable to prove the tenancy alleged by him. Held 
that the plaintiff was nevertheless entitled to a 
decree f3r ejectment {Gokul Prasad, J.) Lach- 
MAN Das V. MyLCHAND. 71 I. 0. 441 : 

.1923 A. 411. 

Trespasser — Compensation-^N o duty fa 

pay. 

Where a person trespasses on the land of 
another and spends considerable money in effec- 
ting improvements on thit land, hs is not en- 
titled to compensation from the true owner when 
the latter seeks to eject him. [Chevis and Har- 
rtson, JJ) W\ziRi M^l v, G\nga R\m. 

69 I. C. 573 

KLE0TION — Petitions if to be verified. 

An election petition need not be veufied as in 
the case of plaints unless the particular Act under 
which the petition is put in specifically requires 
it. {Mcars, C. J. and P/ggo//, A) Suraj 
Narain V, Jang Bahadur, 45 A. 687 : 

74 I, C. 2. 

Temple committee-- Meeting — Notice of 

— Want of quorum — Adjourned meeting. 

With very limited exceptions where a 
special raeeting of a committee or any other body 
has to be specially convened for a particular pur- 
pose every member ol that body ought to have 
notice of and a summons to the meeting. The 
election, being by a definite body on a day of 
which, till summons, the electors had no notice, 
they were all entitled to be specially summoned 
and if there was any omission to summon any of 
them, unless they all happened to be present, or 
unless those not summoned were beyond sum- 
moning distance, as for instance, abroad— -there 
could not be a good elec'oral assembly A meet- 
of a temple committee for the election of tlus- 
tees for a temple was adjourned for want of 
Quorum ^nd no notice of the adjourned meeting 
was , given to the other members of the 
ccfumittef . On the adjourned date the election 
was heldv Held that the election was invalid for 
want of notice of the meeting to the members of 
fhe pomjmttee, (Marten and Fawcett, JJ.) Nil 
KANTH DEVRAO v , MuRARI GoVIND. 

. I* . I . 25 Bom JL, E, 315 t 73 I. C. 178 : 

. 1923 Bom. 272. 

tmfle ■ tmsteesr-EHgh'sh law-Appli- 
tabitity—Ve^rs" lists. 

The common law of England relating to Par- ' 
liamentarv elections should hot be appliedto 
regulate the election of tetnple trustees m India, 
though the principles \vMcft underlie that law 
may be invoked if they appear lo Ihd court to be , 


EQUITY* 

in conformity with the rules of justice, equity and 
good consemnee. 

The fact that persons \\ hose names were not 
in the list of voters participated in the election 
did not invalidate the election in the absence of 
anything to show that the right depended on an 
entry m the voters’ list (Mookence and Chats - 
ner, JJ.) Raghunath SAR^^A v. Jiban Chandra 
SAK.MV. 27 C. W. R 312 . 50 Cal. 202: 

70 I. C 874 . 1923 Cal 467. 

— Who can challenge. 

It is only a person who has actually contested 
an election and who claims to have been \alidly 
elected or a body of electors who can challenge 
the validity of an election. (Meats, C, J.and 
Piggotij J.) Suraj Narain v. Jang Bahadur. 

45 A. 687 : 74 I. C 2. 

ELECTION OE HBMEDl'ES-Convet sion-Creditoi ‘ s 
petition tn insolvency based on — Effect of ad-' 
judication — Mainlainabtlity of suit to recovci 
aiitcle pledged, 

A person who had lent a ring to another pre- 
sented an insolvei cy petition to have that other 
adjudged insolvent, and proved in lusoUency a 
debt based on the \alue of the ring The nng had 
been pledged to a third party a few days alter 
the petition was put m. The plaintiQ failed to 
get anything for his debt in the insolvency pio- 
ceedings, and then brought a suit against ihe 
pledgee for return of the ring or its value 

Held, in treating the value of the ring as a 
liquidated* debt for purposes of the insolvency 
proceedings, plff. had alieady elected to abandon 
all rights to the ring and as isiich the action was 
not mamtaiuable. Moreover the pledgee had 
obtained a good title on the prirciple of estop- 
pel leading the title. (Scluoabe, C J. 01 field >uui 
Ramcsam,JJ.) Sinnan Chetty v. Alvgiki 
AiyaR, 45 M. L. J. 516 : 

46 Mad. 852 • 18 L. W. 645 : 

(1924) M. W. N, 6 (F. B.) 

ELECTRICITY (ACT IX OF 1910} Sch. Cl. 6 (2) (c) 
— Seals of cut out not in good order — Dtsconltnu’' 
ance of elctric supply. 

It was found as a fact that a part of the 
electric apparatus on the appellant’s premises, 
namely the seals of the cut-out were not m good 
order and condition. As a result cf this defect 
there bad been a leakage of energy, whether by 
theft of the current or otherwise. Held that such 
a state cf things must certainly be deemed to hs 
I likely to affect injuriously the use of energy by 
I the licensee or by other persons," and accor* 
dingly, the Electric Supply Company weie 
entitled, upon discovering this condition of things 
to discontinue the electric supply. [Scott Smith 
and Fforde, JJ.) Karori Mal v. The E T and 
Lighting Co. Ltd. 4 Lab 182 ; 75 I. C. 466. 

EQUITY— Gran for derogahng—Applicability to 
B. T. Act. . , 

The equitable principle that a person cannot 
derogate from bis own grant does not apply to the 
case of a surremeter by a ratvai after he has sold 
a portion erf the non-tuinsferable holding to an- 
other. The B T. Act governing the case restricts 
powers^^ surrender only to cerfain specified 
instaft^ssft. The equities are all in favour* of the 
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ESTOPPEL. 

a ftdlord, beciusc the tr<insfer from 
inu^t have kuewn the precarious title he was 
purcha'i ( Milltr, C. /. Mulluk, Jwt^ta Prasad, 
Faster and Miupherson, JJ.) Mt SheoRAJI Kuer 
th Dhani Miam. 4 Pat T. 6Sl *. 

1 Pat. L. E. 402 . 1923 Pat. 305 : 1924 f. 1 (P.B.) 

ESTOPPEL- Aiqutescence — Planting of trees— 
Efedmmt 

A grove holder at ter cutting the trees in the 
grove was allowed to remain in possession on 
payment of rent. He planted fresh trees and for 
3 or 4 jears, the ISemindar did nothing to pre- 
vent It. Held, he was estopped by his inaction 
from ejecting the grove holder. {Fremantle^ S. 
di.) Ram oivgh v. Hannu 

I E. 4 AU 352 (Kev.) : 9 0. & A. L. K. 1087. 
Attestation of document — Effect — Know- 
ledge of contents. Sec Evidence Act, S. U5- 

1923 A. 28 

Auction sale — Failure of judgment 

debtor to appear and help in the fettling of sale 
proclamatum — Effect ^e C. P. Code O. 21, 
R. 66. 1923 Pat. 283. 

Compromise — Ttlh— Recognition of 

— Proceedings under S. 145. 

A dispu e under S, 145, Cr. P. Code relates only 
to the possession of the properties and con 
scqaently a compromise of the proceedings decs 
not estop a party from denying the title of the 
other. {Banerji and Goknl Prasad^ //.) Gopi 
Dass p Madho Lal. 45 A 162 :.1923 A. 77. 

... CondUi I, 

Where a person gels another’s name recorded 
as owner of a inoietN of the property, and on the 
laitb of that another purchases it at an auction sale, 
the tormer cannot later on claim ownership of 
the same. {Ry^s and Daniels^ Jj.) M.^thura 
Prasad u. Anandi Kunwar, 21 A. L, 3. 498 : 
L. E 4 A. 555 : 74 I, C. 9U . 1924 A. 63. 

Conduct — Admission of adoption^ in 

documents, Effect 

Where a person executed a registered docu- 
ment declaring he had adopted another, aad in 
mutation proceedings described himself as the 
guardian ot such adopted son and even entered 
into a compromise wherem for valu^le 
considerat’on be gave up all intention ^ of 
repudiating sudi adoption, lie would be estopped 
from alleging there was no adoption. 
{Rafigue and Piggoit, JJd Kunwar 
Narayan Singh v Divan Rakdhir Sii^h. 

A, 4(8. 

' ■ •^Conduct — Agree meni regarding divmon 

property — Enjoyment of benefit thereunder— 
Effect of. 

Where an agreeme.i relating to division of 
family properties is entered into and the parties 
enter into possession tt the propeiUes allotted 
and occupy it for a long time, they are estopped 
from setting up their indepeudent rights dehors 
the agreement and from denying the rights of 
the pstrtles. (Ryves and Gdeul Prasad, Jj] 
BAimilOR r. Ram Bahadur. 

A. m : 21 il, L. 149 : L. B. 4 A, 105 : 

71 1. C. 405 : mz A. m 

€0*skarer'^£^slt tig with common land 

0 S km omm fropertyr^PaftHion—rAimmenU 


ESTOPPEL. 

Where a co- sharer bad been allowed by the 
other sharers to treat certain land as his evclusivL 
holding and he grants a perpetual lease oi a small 
portion of the land so as to confer occupancy 
rights on the tenant and at a subsequent partition 
the land was allotted to another c .-sharer held 
that the go sharers were estopped from disputing 
the title of tbe occupancy tenant to the land 
(Burn, S. M. and Pearson, J, M ) Tej Singh v 
Munshi. L. E. 4 A. 54 (Esv ' 

9 0. & A.L. K. 435. 

Criminal trial ■— Non-payment of 

license fee of Munic'pality —Failure to appeal to 
Standing Committee-Effect. See Madras City 
Municipal Act, S.:2S8 45 M. L. J. 731. 

— Equitable estoppel— Doctrine of— Con- 
version of land g»*anted for a certain use— Stand" 
ing by. See Evidence Act, S. 115. 

1923 All 11 (1). 

E veoH Hon — Objection — Declaration of 

judgment debtors interest — Junsdiction to sell— 
Bundlekhand Land Alienation Act, 

The deree holder being resisted in execution, 
obtained a declaratory decree that the property 
belonged to tbe judgment debtor The latter 
then objected that it could not be sold under the 
Bundlekhand Land AHneat’On Ac% Held, he was 
not estopped from raising it. [Sutaunan, J,) 
Satdhar V Ram Chandr\. 21 A. L. J 917 . 

L. E. s All. 607, 

Exeenbon — Purchaser subject to niort 

gage— Estoppel affecting mortgagor— Purchaser 
if bound, 

A purchaser at an execution sale is bound by 
the same rule of estoppel as the judgment-debtor 
and consequently he cannot dispute the validity of 
a mortgage wh’ch ihe mortgagor himself is 
estopped from questioning. 22 C. 909 , 10 C. L. J. 
150 ,21 CL, J. 441 Rel. [Mookerjee and 
Cuming, 31.) Nanda Lal Agrani v. Jogendka 
CfiANDBA Datta 70 I. C 960 : 1923 Cal. 63. 

- Execution sale— Decree-holder selling 

his own properties by mistake — Purchase in 
execution— Subsequent setting aside the sale. 
See (19J2 ) Dig. Col, 558, R^maswami Konan v. 
Kolandaivelu Pillai 70 I. C. 669 

Feeding of title — Doctrine of. See 

Election of Remedies. 

. 45 M. L. J, 516. 

Grantor— Not permitted to derogate ft om 

kis grant— A ppiicabiltty of The fnncifle. 

The rule that a person cannot be permitted to 
derogate from bis own grant, is not of universal 
application and certainly cannot apply to the case 
of a landlord where, by a bona fide surrender by 
the tenant, be acquires statutory right of re-entry 
into the land whn^h was originally dismissed in 
favour of the tenant. (Jwala Prasad and Ross, //,) 
Ram Or AON v, Doman Kalal. 2 Pat, 898 : 

4 Pat. L T. 662 : 76 I. C. 209. 

— Incomplete engagemeut'-Power to resile 

— Pari performance doctrine. 

Though a party has complete power to resile 
from an incomplete engagementi such a powpr 
will be denied when the actings and conduct of 
tire panics have carried the incompletely executed 
engagement into effect. Tire doctrine of pa^t 
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ESTOPPEL, 

pcrionnaiice doch not apply to a case where a 
Hindu widow e\en though purporting to relin- 
quish her estate remains in possession thereot 
ll>as and Kui want Sahay, 77.) Rao Bahvdur 
Mam Sinoh v Maharani Ma\valakhb\ti. 

2 Pat 607 : 4 Pat. L T. 335 : 731. C, 822 : 

1923 P. 492. 

Landlord and tenant—Admission into 

land on receiving fees— Effect— Absence of 
forma! lease. See (1922) Dig Col 559. Raja 
D uRGA Naraix Singh v. Jodha. 

9 0 & A. I R. 57. 

Landlord and tenant — Relationslnf — 

Grajit of recetpls. 

The granting ot receipts in the ordmarv course 
ol business by a landlord to his tenant is not an ad- 
mission of such a formal and deliberate character 
as to prevent the former from den>mg the rela 
tionship oi tenanev. {Fremantle, S. M, and Biirn^ 
J M ) Habib v, S\l<vmat Khan 

I. R. 4 A. 174 (Rev.). 

Landlord and tenant — Rent decree — 

Pm cha^iC of pro pit ty subject to second decree — 
Effect. 

A decree-holder landlord who in execution of a 
rent decree purchases the holding subject to Iiabi- 
Iny for a second rent decree is not estopped from 
proceeding against o her properties in execution 
of the latter decree [Mullick and Maepherson, 
7/,) Jugal Kishohe Narayan Stngh v. Bhatu 
M >Di. 1 Pat L R. 311 : (1923) Pat 205 : 

4 Pat I. T. 640 : 2 Pat. 720 : 1923 P. 517. 

’^Landlord and Fenani— Silence of land- 

iQui — Conduct cf lessee. 

Where the tenants knew perfectly well what 
their rights were and they were not deceived or 
eiKouraged in any way» the mere silence of the 
landlord or h»s inaction does not create an 
estoppel against him. Further to create an 
estoppel it must also be shown that he was 
aware of what his rights were and that he had 
the power to prevent tenants from building. 
[Miller, C J. and Mulhck,J.) Budhan Teli v. 
Mad^nmohan L4L. 1928 P, 111, 

Landlord and tenant — Standing by — 

Wliai amounts to — Execution of buildings. 

In order that a tenant may avail himself of a 
pica of acquiescence or estoppel against his 
iapdlord, he must show that in erecting buildings 
of a permanent nature, he acted in the bona fide 
belie! he had a permanent right to the land and 
that the landlord knowing he was acting m that 
belief stdod by and allowed him to go on. {Ghose 
and Panton, JJ.) SvEp An Kazemini MaNik 
Chandra Pramanik. 27 C. W N. 969. 

■^•^^Lessor and lessee — Stains of parlits. 

It is not open to the representatives of a lessor 
lo prove .that the status of the original lessee was 
what was described in the lease deed. 
iliaokerfee and Ranhn, JJ.) IswAR ChaNDRA 
Nath r;, Gour Sundar Hath. 1923 cal 608. 

Minor — Fraudulent representation 

as to age— Equity. See MiMor 

1923 Lah. 511. 


ESTOPPEL. 

Mis’Slakrncnl of fad — knowledge — 

Effect. 

A mis-st<itement oi tact v\ Inch is iahe w itlun the 
knowledge ot bo.h parties w ill not act as es oppel , 
so also a statement ol surrender \v hich is not 
acted upon- {JEfctnanlie, S. ili Burn, 7. M.) 
TORIA V, Klxvvak Obaidi LI \H Khax 

L. R 4 A, 185 (Rev.) : 9 0. & A. L. R. lOli, 

Moi tgagor and moiigagee^ — Mortgage of 

endowed profei ty—.Moi Igagor tf estopped from 
denying iitle 

Where tne mortgage deed clearly purports to 
be executed by the mortgagor as the proprietor of 
the property in his own interest, he is estopped 
from denying the interest which he represented 
as his own proprietary right in the deed. He 
cannot set up against the mortgagee the para- 
mount title of a third party even though the latter 
might eventually prove a right to recover the 
property. If the Hindu pubheor anybody else is 
interested as proprietor of the mortgaged property 
or has a paramount title adverse to that of the 
mortgagor, the decision m the mortgage suit will 
not be binding upon such a person and it is 
competent to such person to take proper steps at 
the proper time to protect h's interests 
The mortgagor's plea that the mortgaged pro- 
perty is held in trust for the Hindu public is 
I clearly outside ihe scope of the mortgage suit, sjo 
far as u asserts a third person’s title. [Dawson 
Miller, C. 7. and Foster, 7*) Babu Brij Ratan 
Das V. Raghunandan Gir. 

(1923) Pat. 49 : 71 I. C. 944 : 1923 P. 203. 

Mortgage— Denial of title— Dscrec. Sec 

(1922) Dig. Col. 1090. Bholanath Sen v. Bala- 
RAM Das. 27 C. W. K 607 : 18 L. W 48 : 

(1923) M. W. N 525 • 70 I. C. 932 (P, C.). 

-^Nature of —When not allowed. 

Estoppel is an equitable relief and a party who 
has cheated another of his' righttul claims cannot 
be allowed to raise an estoppel to deprive him 
fuither of his rights. [Ayiing and Odgers, JJ.) 
Kokumanu Kotayya V Pedui Veerayya. 

(1923) M. W. N. 679. 

Party to fraud or wrong doing— Debar- 
red from setting up his own wrong. Sec Hindu 
Law— Adoption. 32 M L, T. 349 (H. C.)* 

— Pre-emption suit. 

In order to maintnn a plea of estoppel in a 
pre-emption suit, it must be proved that the 
plaintiff behevd the representation made and 
brought his suit on the basis of it [Daniels, A. /. 
C.} Banke Behari Lag Manna Lal. 

9 0. & A. L. B. 79 ; 73 I. C. 372. 

Question of law, 

A representation as to a question of law can- 
not give rise to an estoppel [Ayhng and 
Odgers, JJ,) Rajambal Ammal v Shanmuga. 

79 1. 0. 653 ; 1923 Mad 11. 

— Representation — Necessity for — Suit in 

ejectment by landlord against tenant^ See (1922) 
Dig. Col. 56L Damodar Narayan Chowdhury 
V, S. A. Mitxer. 27 C. W. N. 461 : 

4 Pat. L T. 199 : 21 A. L. J. 365 : 

44 M. L. J. 723 (P. C,)^ 
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Jfttih iubivii to fariiCi* — EfUti 

Nm estoppel t.in a’ 5SC wheic i-> kii^wn to 

ItM.h parties. {Dii^ and krfiwani Sjkay, fj | 
jA<»r>iP Pius\5i SvHf i* Mr» Ki ER* 

2 Pat 685 • (19331 Pat 177 *4 Pat. L, T. 631 . 

. 1923 P. 464. 

EVl BBlSf GE—Jrct?/n*/ tuieied by 

Mnmm bcfotc whom mO‘hy wa^ not pani 
The the in an btuk 

Kept regularh b\ ^Jnnl}n in wht>Sw pre->cncc tlie 
money was untpaid h not e’lidence fittean, 

J.) Firm ut Gokul Mai* K^m Ciund r. Fiavi 
01 ' 1923 Lah 431 (It 

— — Admissibilit} — fc))ect'ncnt sait—Com 
promise — Temibout&idc scope ot suit — Xon- 
rcgistratiun'—Piffi.ct. Sc^ Kh»istk\tio\' Act S 
49. I. E. 4 A 1 i21 (Eev*). 

Admi^iiibility — Judgment of fro 

bate Court, 

A jiid^^msnt of the probate com t is ina'innssible 
in evidence in .i prf^ceedmg under S 193 of the 
Indian Penal Code ior pcruir> committed in tiic 
testamentary smt {Gimc and Cnmim^, JJ,] 
Oort'S lu Emperor. 38 C. L. J. 163. 

Admissibility—Objection raised but not 

pressed in courts below — Etfect i^ee PmcTiCE, 

1923 Lah 21. 

— Admissibility— No objection taken in the 

court of first ms ance— If can be raised for the 

Jirst time m api>eal, Su Appell vte Cocrt 

69 I. C. 331. 

■ — Admnsibihiy — ObjciUoi io — Warocr 

•^Ob^eciion on afptal. 

The question ol the mode of proof is a qtes 
lion ot procedure and is capaole ot being waived 
by a party. Where the qiiobtion ot the aomissibi- 
hly of a document was not rai-^’d beiwie the 
Court below by the oetendantb, the appellate 
Court would take it they waived their objection 
to the mode of proof adopted by the plaintiif. It 
is not open to the defendants on appeal to raise 
the question of the proper proof of these d cu- 
ments. {Da^i ami Adamt JJ) Mr Bioi Kwi/ 
ZM'HAB Ih SVED Mobarak Ht»r>bViy 

72 I. C. 748. 

Admissibiiiy — Power of court to refer io 

documentary evidence not exhibited — Op for- 
imrtty to parties* 

No court has a right to look at any document or 
^aiiy papers other than those on the record unless 
be gives to the parties tolhc suit an opportunity 
of being heard and making their submissions 
with regard to what is contained in documents 
rmfsidc the record to which the ludge desires to 
refer. {Greaves and PatUou, JJ ) Aktap Ali 
G apPHapEYi?. SRiMATI J\rina BiJtl. 

1923 Cal. 194. 

^Adsilssibihty**Hedemrtioii suit -Validit> 
of iborffni^ d^e4-*-Prtvion*i pre-emption suit — 
|«iigi»en^lH^v far— Conclusive. See Morioaoe 
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EVIDENCE. 

Admissibility— Report of Cliemical Exa- 
miner — Not tendered in the Trial Court — Appel- 
late Court sencing f.,r it and not recording 
groandb under S. 428, Cr, P. C. See Cr. P. Code, 
S. 428. 21 A, L. J. 869. 

Admissibility — Weight — Distinction- 

between— Absence of entry in a document — Re- 
leratuy of. 

The absence of enfry in a document in which 
one would expect an entry is relevant, though the 
weight due to such fact is one to be determined 
in the light of the general evidence in the case. 
45 C. 878 ReL The question whether a docu- 
ment is admissible in evidence as a public 
document is distinct from the question whether 
the contents are binding on persons not parties to 
it. {Mookerjee and Choizner^ JJ.) Taka Kumar 
Ghose IK Kumar Arun Chandra. 

74 I. C. 383 : 1923 Gal. 261. 

Agreement to pay dower. 

The materiality of evidence regarding social 
posi ion and customary dower if an agreement 
ab:mt dnwer is clearly proved, is not obvious, but 
it affords some test of the reliability of the wit- 
nesses oi the party alleging agreement if the 
conclusion on the agreement was unfavourable to 
her. In the case of an agreement entered into 
37 years back the oral evidence of the agreement 
m iSt be clear and convincing in order to estab- 
Ij-ih a claim against the estate of the man who is 
s^ul to have been a;party|Jto it. {Lord Salvcsotu) 
(Mt.) Hai'i.5an Bibi V , Mt Suba Bibi. 

44 M, L. J. 714 : 37 C. X J. 461 •* 
27 C. W N. 854 : 18 X. W. 670 : 
X. E 4 P. C 95 : (1923) P. C. 29 (P. C.), 

Appreciation of —Falsity in portions — 

Credibility of fhe rest of Uxe evidence. 

The maxim fatsus in unofalsustn omnibus 
IS a maxim of ancient origin which is not now 
implicitly followed by courts in the appreciation 
of e\idence. It is the duty of the court to silt 
the evidence and separate the truth from the 
falsehood if it can. {Manng Ktn. J.) Maung 
Po Gyaw u. Maung So. 70 I. C. 902 : 

1923 Bang. 30. 

Appreciation 

Where a witness states that he could see and 
did see, in apparently very short time, thi^ a 
cerhiin qiuintity of land had not been cleared, the 
statement can be disbelieved as being improbable 
only li cross examination is directed to the im- 
piacUcabihty ot terming a judgment by mere 
inspection even with the aid oi glasses, as to the 
proportion cleared. {Viscount Haldane*) 
Na BAKU MAR DAS V * RuDRA NaRAYAN JaNA. 

45 M* X J. 438 : 33 M. X. T. 309 (P. C.): 
(1923) M. W N. 622 • (1923) P. C. 95. 

— Batwai a papers— Writs of attachment 

— Admissibility. 

Writs of attachment issued in 1792 and 1797 
and prepared when the collector took possession 
of a Zemindari for non-payment of revenue and 
Batwara papers are admissible in evidence to 
show the non-existence of tenures. {Mo he' ft e 
and Choi^ner, JJ .) Tara Kumar Ghos? v. 
Kumar Arun Chandra Sixgh. 74 1. C. 383 : 
* 1923 Cal. 261. 


21 A. X 793. 
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EVIDEKCE. 

’■Comftieitcc of witness — Ohj€i.tu>n — 

When to be raised. 

The proper time to object to the cuoipctence oi 
a witness is when he is tendered fur examination. 
But this does not mean objection cannot be raised 
during the course of the defence argument. 
(MearSi C, J. and Piggott, J.) Emperor\». Har 
Prasad Bhargava. 45 A, 226 : 21 A L. J. 42 
L. E. 4 A. 19 (Cr.) * 1923 A. 91. 

-Con^ectutes, 

The mere fact that the promissory note is 
stamped with a King Edward stamp does not 
prove that the note was executed in 1911 and not 
in 1915, in the absence of any evidence that there 
were no King Edward stamps inexistence in 1915 
(Moti Sagar, J,) Mt. Chando v, Siri Rvm. 

1923 Lah. 607 

Credibility — ■ Plaintiff contradicted by 

his own witnesses^ 

Where plaintiff's evidence as to a transaction 
is contradicted by his own witness~a sciibe who 
was put forward as having written the instrument 
— a dercee cannot be passed on his evidence 
[Dalai, J. C.) Dayal v. Bhimma. 

9 0. & A L. R. 1045. 

- C tedihihty — Tiiai judge's opinion oj 

witness when open to criticism in appeal. 

Where the trial judge, who has seen and heard 
the witnesses corner to the conclusion that they 
arc credible and are uttering the truth, it requires 
circumstances of exceptional character to justify 
a court of appeal in coming to a different conclu- 
sion. [hold Parmooi) Ma than Than v. Ma 
PWA Thit. 33 M. L T. 361 (P. C.) : 

2 Bur. I. J. 260 : 1923 P C. 156 (P. C.) 

• — Criminal case — Deposit ion of witnesses 

taken in a previous trud — Admissibility — Cou' 
viction. 

The accused and his father were placed to- 
gether on trial but after the trial proceeded toi 
sometime, it was decided to hold two separate 
trials and the judge then began the trial of the 
accused and exhibited the evidence already given 
at the joint trial. Then that judge ceased to hold 
office and his successors decided to hold trial de 
novo but exhibited the depositions of witnesses in 
the previous trial without examining them dc 
novo. Held that in doing so there was an irre 
gulanty in the procedure which would vitiate the 
proceedings and that the consent of the accused 
woulH not cure such irregularity, 12 C W. N. 140 
foil, fn such a case the appellate court has not 
plenary discretion to decide whether the accused 
has been prejudiced by the irregularity. 39 M 
449 Ref* (Oldfield and Ramesam, JJ.) Kottam- 
MAL K. tJMMAR Hajee In re. 46 Mad. 117 : 

1923 Mad. 32 : 63 1 C, 636 : 28 Cf. L. J. 748. 

' Decree in favour of co-sharer — Parttlicn 

co-sharers ami opponent 

Whe^e tfeere, was a decree lu favour of a co 
sharer against Government followed by a pai li- 
tion in accordance with the decree between the 
co-sharers and Gkivemi^ni Held^ the decree 
being followed by parwop,^ is relevant and is an 
important piece of evjdpn^. (Doril PhtlUtim^) 


EVIDENCE. 

Naremi Nakanan Roy n. Slcv. of Staie fivr 
iNDi 50 Cal. 446 ; 45 M.L. J. 444 ; 

(1923) M. W. N. 511 : 50 1. A. 121 : 
32 M. L. T. (P. C.) 162 : {1923) P. C. 1. 

Deposition — Value of. 

A few {sav two) casual and somewhat ambigu- 
ous phrases m a deposition cannot destroy the 
very clear ehect oi the whole deposition [Batten^ 
J.C, and Halifax A J.C) Kushibai rv 

Mwrakhvn 1923 Nag, 265. 

Docunitjit—Xot acted upoU'—Admissibi- 

Hiy 

A document is obviously inadmissible, if it is 
not given effect to and the object fer which it was 
executed* namely, the proposed compromise in a 
suit, fell through, as then the document has not 
the force of a decree [Iwala Prasad and Adamt, 
JJ ) SiTA Ra\i Tewari r. Gaya Prasad. 

1923 P, 37* 


Pitigei punts — Value of-— Duty of 

Court. 

There is nothing in the so-called science of 
finger prints or the qualification of an expert in 
it which prevents the court from applying its 
own eyes and mind to the evidence and verifying 
the results submitted to it by experts. The 
argument in finger print cases rests on a simple 
deduction from a number of observations of the 
similarities and differences between the finger 
prints in question. 27 L C. 900 Ref. {Oldfield 
and Ramestini, JJ ) Public Prosecutor v. 
ViRANNA 69 I. C 374 : 23 Cr. L. J. 694 : 

1923 Mad. 178. 

^^EngUsh and vernacular — Record--* 

Depositions^Wei ght . 

In cases where evidence is given by a witness 
in his own language, the vernacular record is 
always treated as more reliable and entitled to 
greater weight but this maxim could not always 
be safely applied in cases where a Magistrate 
who is taking down the evidence simultaneously 
m Enghah understands the language as well as 
hb reader. [Abdul Qadtr, J.) Sadhu Singh v. 
The Crown 73 I. C 513 : 24 Cr. L. jr. 625 : 

1923 lah. 167. 

Entry m the account book of co- accused 

—Admisstbihty, 

In the case of several accused persons, an 
entry in the account book of one that he paid rent 
on behalf of anotlier, is not evidence agamst that 
other. [Krishiian^ J ] In re SamaCHari. 

46 M. L J. 728 : 18 D. W. 743 : 

33 M, 1. T. 182 (H, C.) 

Hearsay evidence — Statement of 

kanungo. See [1922) Dig. Col, 564. Hukum 
Chand V. Balwant Singh. 9 0 & A. L. B. 25. 

Inadmissible evidence — Consent of 

parties. 

Statements which are not admissible in evi- 
dence cannot be leadered admissible by consent of 
patties* [Martnicau ami Zafar Ali,JJ.) Sunder 
Sham Sinoh }9^3 Uh 
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KVIDENCE. 

— - — — Judgment — Admisbihiliiy of—txUni oj 

The producfion judgment m a previous case 
merely established tiie fact that there has been a 
judgment but it does not prove the correctness of 
the previous decision. {Moaker^ec and Cuming, 
//.) Baidya Nath Dutt v, Alef Jan Bibt, 

70 I. G. m . 1923 Cal. 240 

]udgmtni'---Rcutals. 

Where a judgment is admitted in evidence to 
prove that there was litigation which terminated 
in a certain way, all the recitals in the judgment 
do not form part of the e\ idence. {Uookerjee and 
Rankin, ]],) Abdul Latif Kazi v, Abdll Huq 
Ka/u 28 C. W. N. 62. 

Maps-'Thak and Survey maps— Admis- 
sibility tn t vide nee, 

Thiik and survey maos are not conclutive as to 
wheiher lands which formed part of the bed of 
the 1 iver were included in the permanent settle- 
ment of 179-1 it IS not permissible ior a court to 
act on the assumption that in 1793 a state of things 
exis ed different from what appeared from any 
evidence before the Comt. 2 C. 91 Rel, [Modker- 
pc and Cuming, JJ,) Secretary oi- State for 
India v, Upendka Narain Roy. 71 L C, 849 : 

1923 Cab 247. 

• Pnlwari's rcccrd — Value of , 

Patwari’s papers though not conclusue, are 
good e\ 'denct* uf the matters contained therein 
and the onus is on the part\ who disputes them 
to pro\e the same. {F remanile, S, M) Sarji 
TewaRI V. Hira Lal. L. E. 4 Ail. 414 (Kev.) 

— Pleadings— Snhstance tn Judgment, 

The substance of the pleadings narrated in the 
judgment furnishes evidence of the aHegations 
made by the part’es on that occasion. {Mocker Jet 
and Cuming^ i/.) Kailash Chandra Nag v, 
Bejoy Chandra Nag. 72 I. C, 680 ; 1923 Gal. 18. 

Pleadings— Substance of, leproduced in 

Judgment- 

The substance of the pleadings narrated in the 
judgments may furnish evidence of the allegations 
made by the parties on that occasion. 9 C. 586 , 3 
C. L. J. 521 ; 16 M. 19 ; 15 M 378 ; 18 M. 73 Rel 
Modkerjee and Cuming, JJ.) Kailash Chandra 
Nag V. Buay Chandra Nag. 72 I. c. 680 : 

1923 Cal. 18. 

- — .—,.Pohcc diaties— Right of accused to 
inspect. 

An investigating officer examined as a witness 
te ibe prosecution was asked about a certain 
date and the names of certain persons. There 
upon the Court directed him to give out the 
pirtioalars from a reference to his diary. Held 
that the accused was entitled to an inspection of 
that portion of the diary from which the witness 
refreshed his memory and not of the rest of the 
doemraent {Coutts and Das, JJ,) Lachmi Singh 
..fl 2 Tat. 74 

Prior deposition of witness— Admis- 

^ Fwmer^ statement of witness can be used In 
i€iirhdn to txiotradilct or corroborate 

they dmsmk be used as substantive 
evidence and Cuming, JJ,) Oates tl 

gUFfeROR. 38 G* Ii. J. 163. 


EVIDENCE. 

—Recitals in will — Value of. (1922) DiG. 

Col. 565. Promotha Nath Mullick v. Pro- 
DYUAXO Kl MAR MULLiCK. 69 I.,C. 900 

“ Rejection of—Powei of com t—Reftisa 

to examine witness. 

Any particular answer given by a witness, 
may after it is given, be ruled out as irrelevant 
but no court can say beforehand ihat all the 
evidence not yet taken is going to be irrelevant 
and the court’s belief that the evidence is biassed 
is not a \alid ground tor refusing to record it, 
{Baltt n, J, C. and HalhfaA, A J. C.) BhagchaND 

V. MUSaji 1623 Nag 58. 

Releva ncy, 

A Kabuliat executed by the plaintiff’s lenure 
holder in favour of superioi landlord was used as 
evidence in the case against the defendants. 
Held whatever might be the effect of the kabuliyat 
as regards the relation of the plaintiffs to their 
own landlord it cannot have the effect of affect 
ing the defendants’ state in any way which existed 
before the date of the Kabuliat {WalmsJcy and 
Ghose, JJ.) Bhajan Sheikh v Balai Sarkar, 

1923 Cal 375 

Pehahihty of witness, 

Prima facie lambai dars a,Te reliable witness- 
es, where the only ground \\ hich the lower Court 
has gi\en for disbelieving them was that they 
were Brahmins, and that the deceased was a 
woman and that the witnesses did not considei 
the death of a mere woman— of any importance 
compared with the lives ot some Brahmins who 
were accused of her murder. Held the mere fact 
that they were Brahmins was not suiBEicient 
reason lor rejecting the cMclence ol witnesses 
who are pnma facie reliable. (Scott Smith and 
Moti sugar, JJ ) Sheo R vm i\ Emperor. 

1923 Lah. 436 

Suspicion — Not a ground for judicial 

decision, 

A Court should not rest its decision merely on 
suspicion unsupported by legal testimony. 25 C. 

W. N. i09, {Mookerjee and Chotzner, JJ.) 
Promode Kumar Royu. Kali Mohan Saha. 

27 C. W. N. 305 : 70 I. C 555 t 1923 Cal. 220. 

Thak maps — Value of — Revenue register 

— Possession — Evidence of, 

Thak Maps are good evidence of possession at 
the time they were made* but they are no evidence 
of liOe acquired by prescription or adverse pos- 
session- The object of the Thackbust Survey, 
which preceeded the Revenue Survey, w^as to 
ascertain the position of the boundaiies and 
area of estates and villages and it was no part oi 
the duty of the Revenue Officers con- 
ducting the Thakbust operations to record the 
prescriptive rights. (Das and Kulwant Bahay, 
C JJ,) Chattkapat Prat \p Bahadur Sahi v. 
G Lee. 4 Tat. 1. 1, 487 : 1923 P. 558 : 

1 Tat. L. R, 322 : 72 I. C. 648 

Thumb impression — Value of— Forgery, 

A court should exercise great caution in arriv- 
ing at a conclusion by a comparison of thumb 
impressiems. The positive evidence of witnesJses 
who were undoubtedly present and eye witne^es 
to the trans^iction shoidd not be lightly brushed 
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aside. 1 C W. N 339 Ref. Mooktrjee and 
Cnmmg, JJ ) Baidya N^th Dutx v. Alef Jan 
BIBX. 70 I. G. 194 : 19S3 CaL 240 

Weight due to Evidence oj faH^-QueS' 

iion of onus. 

The weight to be attached to the evidence of a 
party is not governed by any such consideration 
as that of the burden of proof but depends entirely 
on the intrinsic evidence. {Koiwal^ A, /. C.) 
GOVVRDHA.NDAS V. HARLAL RaMSUKH. 

69 I. C. 641 : 1923 Nag. 62. 

Witness — Reliabiliiy. 

Where a witness keeps quiet tor many da^s 
after the occurrence and comes forward alter the 
police had made a discovery he is not reliable. 
[Shadi Lal^ C.J. and Zafai Ai, J] Rullu 
K\m V Emperor 5 Lah. L. J. 325 : 

1923 Lah. 438 (2). 

EVIDENCE ACT (I OF 1872), Ss 9, 11, 31- Scope of 
— If cont foiled by the Or. A Code. 

Ss. 9 and 11 read along with S. 21 of the 
Evidence Act amply justify a cuuit in admitting 
into evidence all previous statements made by the 
accused which have a bearing on the question of 
his guiit and whether the previous statement is 
made to a police officer or to an officer or to a 
third party is immaterial if the statement^ is rele- 
vant to the iact m issue. Ihese sections are 
not controlled by the Cr. P. Code. [Mnllick and 
Thornhill^ JJ,) Madan Guru v. Emperor. 

4 Pat I. T. 381 : 73 1. C. 963 . 

24 Cr. L. 723. 

S. lO—Forgery — Letter wntien by a 

third party to a stranger— Admissibility against 
accused — Fioof of conspiracy. 

The accused was tried on a charge of forgery 
of a will and the prosecution tendered in evidence 
a letter purpoiting to be written by a person who 
had no hand in the forgery to his brother The 
writer of the letter was not examined but the 
letter was admitted in evidence, Held that the 
letter was not admissible in evidence in the 
absence of proof that its writer was a party to a 
conspiracy to forge the wdl {Scotty C.J, and Shah, 
/.) Emperor v, Keshav Narayan. 

25 Bom. L R. 248. 

Ss. 11, 13, and 32 (2) — Deed— Recitals 

as to boundaries — Admissibility of — Persons 
parties to deed living. 

Documents between strangers containing re- 
citals as to the boundaries and throwing light on 
the ownership of the properly in dispute are not 
admissible under S, 11 or 13 but are admissible 
under S* 32 {2| ‘of that Act. 5 C. L. J 55 ; 14 C. L. 
J. 167 (4910) U. W. 664; 19 C. W. 468 Ref. 
{PridemiXt A. J. €.} Trimbak v. Ganesh. 

1923 Nag. 22. 

— Ss. 11 ^ 13 Z2 {^}—Docunienls not 

ptrUs-^^ReoUal of boundaries — Adniis- 
in mitdenve. 

' Idjbonfi^aries in- documents between 

third parties kre not admissible m evidence under 
Ss, II and 13 of the Evidence Act but they might 
be admitted under S. 32 (3> wlien they are the 
statements rpade by persprfs of the character 
described in the opening words of that section; 

y. D-42 


EVIDENCE ACT (I OF 1^72), S. 13, 

[that IS to say, lursoiii w!;o aie dead or who 
cannot be loand nr fm of*er rcasjos theic stated 
cannot be examined as v\ itnes*.»es. K5 C L J 19 ; 
14 C. E. J. 467 ; 15 C L ] 7 Kci cxvbould J.) 
ABpi L Rahim K\^r v. ]oN\aA!.i Sirdar 

1923 Gal 299. 

— Ss. 11 and 41— JiidiimeiJ —Recitals— 

Admisstbiltty of — Family custom 
Though tbs recitals n, a juagmesu cannot be 
UvSed ah evidence, still the judgment is e^.idence 
as a relevant iact in is-aie or as a tra’ saction. 
Evidence adduced to prove the cast an prevailing 
in connected families ma> be admissmle to prove 
the custom in the iamiiy in qiiehhon in a suit 29 
C. 313 referred to. {Mookcijee a^id Cuming, JJ j. 
SaRADA PR4sANN\ ROi' Uma 1Cvnt\ H\/AKr. 

60 Cal 370 * 37 C. I. J. 233 : 1923 Gal. 485. 

Sb 11 and 13— Lindlmd and tenani — 

Evidence of rcUdionship —Ex parte decrees, 
Exparte decrees for icid obtained by a landlord 
against the heirs of a tenant and sstisficd by 
the latter are evidence of the exisieiice of the 
tenancy at the date oi those decrees, {Greaves 
and P amt on, JJ ) Axukll Chandra D ur v. 
Kamala Kanta Ro\ . 1923 Cal 270. 

Ss,ll (2) 21 (3) and 32 {b)—Datc of death 

— Document by son afta father's death. 

Where the question to be decided was as to 
when A died, a mortgage executed by his sou in 
which the father is described as dead is admissi- 
ble. {Mnkerjee and Rankin, JJ,) Sayeruddin 
Akonda v. Samiruddix Akonda, 

72 I. C. 985 . 1923 CaL 378. 

S. 13 — Document not interpartes- Admis- 
sion of plfTs rights— Admissibility, S^e (RG2) 
Dig, Col. 567, Sabran Sheikh v, Odoy M vhxo. 

1923 Pat 125 :70l, C. 18. 

S. 11 — Evidence of iiansacii v; — Admis- 

Sion of document— Recitals if admissible 

Where a document has been admitted in 
evidence as evidence of a transaction the parties 
are often apt to refer to the recitals therein aa rele- 
vant evidence, but the recitals arc not evidence 
especially it they are meie assertions by a person 
who IS alive and who might have been brought 
before the court; as a witness. [Mooketjee and 
Chotzner, JJ.) NihaR Bewa v. Kade^ Baksh, 

1923 CaL 290. 

Ss 13 and 50 — Mnt'ition applica- 

hon — Legiltmacy. 

When the question is whether a certain person 
IS a legitimately born s m aypiicdtion lor mutation 
with regard to revenue pa^ii'g properties would bo 
admissible under Ss. 13 and 50, Evidence Act, as 
assertions ot his right as a legitimate son. So 
also a judgmertrelating to a transaction in which 
he set up a claim as legitunate son rvonld be 
relevant under S 13 {Simpson, J. C. and Dalai, 
A. J. C.J GaLSTAUH V MlRAA Abid Husmin, 

10 0. L J. 263 ! 78 I. C 428 : 9 0. & A. L. R, 282 : 

1924 Oudh 19. 

Ss. 18 and 32 (7)— Right to properly — 

Assertion of title in a mortgage deed— If rele- 
vant as evidence of title of mortgagor — Recitals. 
See (1922) Dig Col, 530. Nallasiva Mudaliar 
V. Ravan Bibl 70 I. C. 389. 
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EVIBEKCE ACT n OF 1372 » S 14, 

— — —Ss 14 and lb- Minder --Eitiknce if 

oiht I 

In .t c.i^u inardcr admmi'.kTiui; sweet- 
mvdU, tile lact that the accu^L‘U oitcrecl swee'- 
meats r<> bo^'> and thus poisoned cineoi them is 
not e\Hlcnce under S, 14 E\idcncc Act, but it 
uoidd be lelevaut under S. 15 to show that the 
admimskati<»a was mtentiuual and not aceidental 
Batten, J. C and HaHifax^ J. i. Cd K\sHik%m 
2*. EuvhKOii 6 H. L, J, 144 : 73 I C. 262 : 

24 Or. L. J, 566 : 1923 Nag. 248. 

Ss. 14, 25 and Offences under Ss, 

^00 and 40i, Pena! Cade—Evideuce of previous 
o ffences— Self exculpatory statements'— Jdnussp- 
biiiiy e/ 

la tue case of a person accused under S, 400 I. 
P, C, a pre\ious cotniction ci dacoity is admis- 
sible under S U of the Evidence Act. A previous 
oonvictiun of theft or a order to give security on 
the ground of being an habitual thief, is admis- 
wbie* against him m a case where he is charged 
under S. 401, 1 P. C. i. e., belonging to a g^ng of 
persons associaied for the purpose of habitually 
committing theft or robbery. In these two cases 
such evidence clearly falls under S. 14 of the, 
Evidence Act as showing a disposition on the 
part of accused towards the particular conduct 
alleged against hmi in the charge, namely, a habit 
of committing dacoity and theft* But it in order 
to establish a habit of commuting dacoity the 
prosecution yely on evidence that the accused had 
previously committed thefts, they no doubt 
produce evidence which may show a disposition 
towards conduct of a similar description to that 
m question, but not of the e^tact description in 
issue. It is little if anything, more than evidence 
of bid character which is excluded by S. 5i of the 
Act. In a case where the accused are tried for 
being members of a gang of dacoits and simple 
theft or bad livelihood in which the order for 
giving security is based on evidence meiely that 
the accused habitually commits theft ^as opposed 
to dacoity and possibly robbery) it is not evidence 
indicating an intention to commit the particular 
crime of which the accused is charged It at the 
most merely indicates a disposition to commit 
crimes of a similar class. A statement of a self- 
exculpatory kind, which, if true, is m favour of 
the accused, is admibSible, in spite of the fact that, 
if it IS shown to be false, it raises an inference of 
guilt ; and distinction must be made between such 
statements and statements which, although inten- 
ded to he made m self exculpation and not as a 
confession, nevertheless contain ao admission of 
an incriminating circumstance on which the pro 
secution relies. The mere fact that the accused in 
making the statements may have intended them 
to be self exculpatory is insufficient The real 
test is what is its effect. 19 Bom. L R. 363 : 34 
Cal. 46 followed, {pawcettt J.) Emperor v i 
HaiiSHBR Muhomed. 

25 Bom. t, E 214 *. 75 I. C. 67 : 
m Cr. J. 867 and 75 T C. 70 : 24 Or, B. J. 870 : 

{1923} Bom. 65 and (1923) Bom. 71. 

15 — Maiim ar preparation —Dacmty 

Iheaocsaed who were charged under S. I 
389 I. R Q» pkad that their presence in company j 


j EVIBENCE ACT (I OF 1872^ S. 21. 

’ and armed at a spot was accidental and innocent, 
; it 1*1 open to the prosecution to rebut this theory, 
and to produce evidence that in tl’e same locality 
taich have t-iken place in which one of the gang 
had been concerned In the case of actual dacoity 
the prosecution is bound to prove the accused’s 
commission of all the acts which constitute the 
offence. S. 15 of the Evidence Act admits the 
production of any evidence which would deter- 
mine the construciion to be placed upon acts 
which in themselves might or might not be the 
preparation for dacoity and evidence that one or 
more members of the gang had been concerned in 
previous and similar offences committed at the 
same place is admiss ble in evidence for the pur- 
pose. {Ptpon, J.) Khwaja Hassan V. Emperor. 

71. I. C. 360 : 24 Cr. E. J. 136. 

S Vt— Erroneous admission. 

An erroneous admission does not bind the 
person making such admission. {Batter ji and 
Gokal Prasad, JJ,) Mvngru Rai z/. Shivanand 
Lal. 1923 A. 575. 

S. Admission. 

Statements made by persons from whom the 
parties to a suit have derived their interest are 
admissible as admissions only when the admis- 
sions are of a date prior to the date of their 
deriving interest. Statements made by persons 
in possession of property and qualifying or affect- 
ing their title thereto are receivable against the 
party claiming through them by title subsequent 
to the admission. (Simpson^ ). C. and Dalai ^ A, 
J. €,) Galstaun v. Mirza Abid Hussain. 

10 0. U J. 263 ; 73 I. C. 428 : 
9 0. & A. I. B 282 : 1924 Oudh 19. 

S 18 — Admissions — Co-defendants — 

Admission by some when binding on others^ 
Where there are several defendants jointly 
interested in a particular matter, an admission by 
some of them is relevant againt all the defendants. 
44 C. 133 ; 45 C. 159 Ref. \Le Rossignol and 
Marttneaii, JJ.) Bhika Mal v. Puran Mal. 

1923 Lah. 123. 

S* 18 —Admission by Makhtear. 

A party is not bound by the statement or ad- 
mission made by his Muktear Aam. unless it is 
shown to have been made within the scope of the 
autiiOrity conferred by the Mukhtearnamah. 
{Jwala Prasad and Adamic //.) Sita Ram 
Tewasi V. Gaya Prasad. 1923 B. 37. 

— S. 18 — Admission in a previous suit by a 

not- party to present suit. 

An admission in a previous suit in favour of 
plaintiff-pre-emptor by another pre-emptor not 
party to present suit is not admissible in a suit 
between plaintiff and the present vendees. 
{Campbell J.) Ahmad Khan v. Jawahar SiNgh. 

1923 lah. 16. 

S, 18'— Customary easement — Grama- 

natham — Rights in — If can be acquired by user 
on the part of villagers. See Adverse Posses- 
sion. 45 M. I.. J. 3^3. 

— — S. 21 — Admission — Evidentiary value. 

In 1903 the plaintiff’s predecessor^-in-title , 
made an admission in a case brought by 
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EVIDENCE ACT (I 01 1872), S. 24. 

against their step-mother to the effect that a door 
existed at A in the court-yard now in dispute and 
that it had been opened by the father oi the present 
defendant. Held that this admission alone was not 
sufficient to prove that the door was opened by 
defendant's lather at any time prior to 1903 
[Moti SiXgar, J.) Hira Nanu v, Ahmad Yar, 

1923 Lah. 608 (1). 

.-S 24 — ‘ * A p fears ’ ' ^ — Mea in ng of. 

It IS not possible for a Court to say that the 
making of the confession ‘"appears” to it to have 
been caused by any inducement, threat, or pro- 
mise except upon evidence which is befoie the 
Court. The inference may be suggested by the 
confession itself, or by the evidence of the 
prosecution, or by the evidence adduced by the 
accused person, or by surrounding circumstances 
which the Court is always bound to take into 
consideration : but the ccnclusion cannot be 
reached on surmise or conjecture. {Das and 
Adanih JJ>) Emperor v, Dewankahar. 

4 Tat. L. X. 186 : 72 I, C. 961 . 24 Cr. I. J. 497 : 

1923 P. 13. 

24 and ZQ-— Confession^ Comaaused — 

Inducement of pardon — Admissibility against 
Co-accuscdi 

In three cases, each of them nuolving a large 
number of alleged dacoitics, the accused were 
tridd together for participation m three sepaiatc 
dacoities, committed at daffrent times, and at 
different places, but round about the same season 
and round about the same neighbourhood. One 
of the accused was informed by the magistrate 
that it be made a voluntary confession which was 
found to be full and true, his prayer for being 
made an approver would receive due consideration 
and eventually he made an elaborate s atement 
amounting to a confession under S. 164 Cr. P. 
Code. He was subsequently tried and convicted 
and his confession was used not only against him- 
self but against the other accused. Held that the 
confession was inadmissible under S. 24 of the 
Evidence Act and as it formed the main reason 
for the conviction of the other acccusd, their 
conviction could not stand- {Walsh and Kan- 
hatya Lai, JJ.) Tara v. Emperor. 

45 A. 633 : 21 A, L. J. 585 . 
74 I, C. 529 : 24 Cr. L. J. 785 : 1924 A. 72. 

- S. 24 — Confession to panohayatda) s— 

AdmisstbtUiy. 

A confession made to pancUayaidars is admis- 
sible* as they are not persons in authority with- 
in the meaning of S. 24, Evidence Act {Krishnan 
and Wallace, JJ,) ;Mulimavandi THEVANj In it 

45 H. D. J, 845 : 18 I. W, 886, 

— Si. 24 28 — Confession — Persons in 

aut k on iy-^Punchayal — I mproper mdti cement — 
Ci^cesim to Magistrate — Inadmissible, 

IS no definition in the Evidence Act of a 
in authority'* These words have been con- 
Id and the test which has been 

is this: had the persons authority to in- 
terfere In the matter The mere fact that the accused 
thought that the persons vstem he addressed were 
persons in authority woiAd not be sufficient to jus- 
tify the Court iu holding that they were persons in 
authority within the meaning of S. 24 of the Act. 


EVIDENCE ACT (I OE 1872), S. 24. 

A collecting panchayat and an assistant panchayat 
who have taken part in holding the enquiry into 
the circumstances under which the offences has 
been committed constUute ‘‘persons in authority” 
within the meaning of S. 24 of the Evidence Act. 
Where in answer to a question to the accused 
whether he would be sa\cd from the consequence 
of his act if he confessed the assistant panchayat 
gave him an assurance that he would be let off 
if he disclose e\erytlnng and the conlession by 
the accused was made as a result of such assur- 
ance the confession is inadmissible in evidence. 
The accused in this case made a confession to the 
assistant panchayat befoie his arrest, on first 
January 1922 1 he accused was thereupon kept 

m custody till then e\t day when the Police for- 
mally arrested him and sent him before a Magis- 
trate. The Magistrate recorded his confession on 
the 4th of January. Hc/tf that the improper influence 
of tlie assistant paiichyat continued up to the time 
when the coniession was made and it was conse- 
quently inadmissible in evidence, [banderson^ C, 
J and Panton, J) Emperor v. Ganesh Chandra 
Godar. 50 C. 127 ; 74 I, C. 264 : 

24 Cr. L. J. 760 . 1923 Gal. 458, 

S. 24 — Confession to Police — Admission 

— False defence. 

Held the fact that the accused did not claim 
a piece of cloth as his own before the Police but 
admitted at that time that it belonged to ihe 
deceased might have been due to this that the 
defence is not always stated during the Police en- 
quiry and any statement made to the Police to the 
effect that an article produced by suspected 
men really belonged to the deceased would 
amount not to a confession but to an admission 
{Chevts and Abdul Qadtr, JJ,) Shua Din v. 
Emperor. 6 Dal. L. J. 128. 

S. 25 — Confession to police can be used to 

contradict judicial confession. 

All that S. 25 lays down is that a confession to 
the police shall not be used as against a person 
making it. It does not lay down that such a con- 
fession shall be inadmissible for all purposes. 
The confession to the police may be used for the 
purpose or arriving at a conclusion as to whether 
a subsequent jud cial confession should be be- 
ihevedornot {Scott-Snnfh and Zafar dli, JJ,) 
Gulab V, Emperor. 75 I, G. 693 : 

1923 lah, 31S. 

S. 24 — Confess I on-- Re traded — Confes- 
sion — Value ofi as evidence. 

It cannot be laid down as an inflexible rule that 
a confession made by a prisoner cannot be accept- 
ed as evidence of his guilt without independent 
correfaorative evidence. The weight to be g.ven 
to such a confession must depend on the circum- 
stances under which the confession was originally 
given and the circumstances under which it was 
retracted including the reasons given by the 
prisoner for its retraction. It is unsafe for a 
court to rely on and act on a confession which has 
been retracted unless after a consideration of the 
whole of the evidence in the case the court is in a 
pos^ioB to come to the unhesitating conclusion 
that the confession is true, that is to say, usually 
unless the confession is corroboiated by credible 
independent evidence, A retracted confession 
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sLQu’.K.an t actiCrJIy no weight as agamst a 
pc.r^ n cthe^ than i > maker. {\ey iould and 
Pciii -.n, Jj:‘ rMPe^KUK r Bltl-^XKAR Dey. 

I. C. <iDT 24 Cr. L J. 145 : 1923 Gal. 217 

— -S ^^--Confc&^ion idmcted— Proof of . 

\\ iidc a co'iie.'.Mdi '■> icti acted both beiore the 
comnnttu'g in i-’stia^c and at the sc-^^iuns trial, 
U tann"t u*t.d unless t! e court is nUierwise 
tat'shed 01 iK truth and vnUmtary character 
{knhhnaii an i WaUaceJJ,) B^sireddi X\ri\pp\ 
a Emplkok. 45 H, L. J. 613 ; 18 L. W. 607 : , 
33 M. L X. (H, C j 77 : 33 H. L. T (H. v.} 156 ♦ 
(1923) M. W. N. 697. 

S. gl — loii/esi/an— is— Accused on 

irui— k< hL^ti.L of idcnUjication, 

A cuiucssiuii made volunhadly in the sense j 
that d wut made ■>pojitai»tousiy and without any 
inducement acamssible in e\idence under S 24 
ni the cmcIcuck. Act Slice an accused person 
cannot puc idc'tct a bile un his trial secondary : 
cudeiiCL 1,1 .d'lumcatjon fay him is in admissible, 
{tl’tas/i J ; KiiETAL Emperor. 

45 A. 300 . 21 A. L. J. 143 . 73 I. C, 62 , 
24 Cr. I J, 626 . 1923 A. 352. 

S, 21, 30 - Rehadcd tunf^sswn — Waghi 

of 

If cannot he laid daw n as an absolute rule oi 
law tlut a Ohfessiou made and subsequently 
retracted fay an aceased caiinct the accepted as 
evidence ot guiU without mdependent co robor- 
ativQ eade.ice. In e>ery c^se the credibility of a 
confessit)!! i3 a matter to be decided by the Court 
in the wircumstaiices o. each particular case. 

A coaicssioii can be used agamst co-accused, 
bat by usen u is not sutficient evidence for a 
conv ctiom (iru-.o Hasan A, J, C ) Manma Lal 
V, Empefuk. 9 0 & A. E. B 947. 

-'Ss. 25 and 28— Pu/ice Officer— Frontier | 

ionstabiihiry—Conjcssion. | 

Far the purpose of Ss. 25 and 26 of the Evi- j 
deuce Act a member of ti,e Frontier Constabula y j 
is a police officer and confession made to him | 
while the accused was in his custodv and not in I 
the presenco oi a Magistrate is indimssibF, The I 
term Police ulticer -m this inspect must be con 
strued not in any strict technical sense but ac- 
cording to its most Cumprehensivt and popular 
meaning- The mere fact that the powers oi the 
police uificcrs ha\c n A been actually conferred on 
cerfam memb^'is oi the iiuutiei constabulary does ■ 
not make th^m any the less police oHkers. {Pipon 
A C) ivHwajA H \sbAN’ lu Emperor, 

71 I. C 860 : 24 Cr, E. J;, 136. 

S. 2^S{ofL\ 

An incimmating statement was made to a 
witness in the absence of the police and subse- 
quently repeated before him and the pohee officer 
Held the co nfession is uDd.aibtedly admissible 
but the weight to be gwen to it is a matter for 
consideration. {Bioadmay, J,) Waohawa Singh 
u. te^E^tOK. ' 1923 hah. 889 (2). 

***** ** M 74, and 80 —Confession recotded 

ouisdik Bt, India—AdmtssikHHy. 

inS. 26of the Evidence 
Act *tecl»d@»‘llaislstr^es in Native Slate and a c<»i- 


fession made before such a Magistrate is admis- 
sible III evidence certainly under? S. 74 as against 
the persons by whom they were made. {Ballifax 
and Macnatr, A, J. C) Govikda. v . Emperor. 

69 I. C. 257 : 23 Cr, L, J. 673. 

S. 21 --Con fession to Police — Use of* 

The use that can legitimately be made of a 
confession to Police is that when direct evidence 
i‘> given against the accused at the trial it is open 
to tiie defence to check such evidence e, g. the 
consistency of an approver's story. It is of 
course information which leads to the discovery 
of the accused. [Walsh, 7.) Subeoar v Em- 
peror, I. E. 4 A. 210 (Or.) 

; S. 27 — Confession — Stalcnieni that 

articles were stolen— If admissible, 

A confession which led to the discovery of the 
articles is admissible under S, 77 but a statement 
that they were stolen articles does not lead to dis- 
I CQ^'ery of the articles and hence is inadmissible* 
[Wazir Hasan, A. J. C,) Mann\ Lap in 
I Emperor. 9 0. & A. L. E 947. 

I S, 27 — Infoi mation by accused — Dis- 

I coveiy — Arms Act, S 20. 

Petitioner was neither accused nor in custody 
when he gave information which led to the dis* 
covery of a title, One of the prosecution wit- 
nesses deposed that the petitioner said where 
the rifle had been buried the other deposed that 
he said 'T buried it.” 

Held, in the absence of any other evidence of 
passession by the petitioner it cannot be presum- 
ed that because he knew where the rifle was he 
had concealed it himselt, [Campbell, J.) Khuda 
Bakhsh V. Emperor. 1923 Lah. 238 (2). 

S. 27— 

If arms are recovered in consequence of in- 
formation supplied by the accused, the stkements 
made by them are, admissible undei section 27 of 
the Indian Evidence Act. [Moti Sagar, 7). 
Ali Ahmed v. Emperor. 1923 Lah 434. 

S. 27— Statement of accused in the pre- 
sence of police leading to discovery of material 
fact See (1923) DIG Col. 533 Nainamalai 
Koxan In 7C. 69 I C. 377 * 23 Cr I. J. 697, 

S 80— Confession — Co^accused — Ad- 

mtssibiliiy of statement, 

^ In a criminal trial it is the duty of the prosecu- 
tion io prove all lelevaut racts essential to esta- 
blish the guilt of an accused person. A statemeiit 
I made under 3. 364, Cr. P C. by a thief in bis own 
defence is rot admissible against arother person 
charged; with being thq receiver of stolen property* 
The expression “proving a confession” is inappli- 
cable to ^he questions and answers under S. 364, 
Cr, P, Code (Walshs 7.) MAHADEo Prasad v* 
Emperor. 

45 A. 323 : 21 A. L J. 179 ,* I*. E. 4 A. 67 (Or.) : 

1928 A. 822. 

30 — Confession — Co-accused — Con^s- 
sion when admissible. 

It is not the law that unless a confessing 
soner implicates himself as fully as his ooa* 
accused the staiement will not be admissible^ the 
principle being there is no guarantee tl^t ih, 
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inAker of tht con*‘ebsion ib speaking the truth. 
All that is required is that the confession shall 
substantially implicate i*s maker in regard to the 
crime with winch he and his co-accused are 
charged It is not necessary that there should be 
an admission r.f actual guilt The admission may 
establish constructive guilt. S 30 of the Evidence 
Act applies to confessions made to the residents 
ot the same village as the accused. {Mullick and 
Bitcknil Jj,) SuKA Raut V. Emperor. 

4 Pat. L. T 505. 

S, 30— Confession of co-accused— When 

can be used against others— Joint trial — Confes* 
bion by one accused— Confession of the offence 
charged if essential — Retracted confession — 
Corroboration See (1922) Dig. Col. 535. 
Manicka Padayachi In re* 12 I. C. 497 • 

24 Or. L. J 385. 

S. 20— Confession implicaiing self only 

tn respect of robbery* 

A confession by each of co-accused implicating 
self and co-accused as regards robbery but throw- 
ing entire burden for murder on the other is 
admissible as regards former and but inadmis- 
sible as regards the latter. {Scott Smith and 
Harrison^ JJ ) Mian Khan v. Emperor. 

1923 Lah. 293. 

— — S, ZO— Confession made before magis- 

irate tn Native State--If can be used against cO' 
accused. 

Confessions recorded in the manner provided 
by the Cr. P. Code, even though made to magis 
t rates outside Br. India if proved against the per- 
sons who made them, may be taken into consi- 
deration against others who are being tried jointly 
for the same offence. {Hallifax and Macnair, 
A.J L) Govinda V. Emperor. 

69 I. C, 287: 23 Cr. L. J. 673. 

S. ZO— Confession— Value of — Coitobora- 

fion — Motive if amount^ to. 

If confession of a co accused must be of the 
same crime of which the accused are being tried 
unsupported by other testimony its evidentiary 
value IS very weak. The motive for the crime will 
not be corroborative evidence of the confession. 
[Dalai, J. C and Cnming, A. J*C) ShFo Ambar 

Emperor. 9 0. & A. L. R. 836. 

S, Z%—Ceriiflcale of guardianship — Age 
of minor — Dispute as to — Recital as to date of 
births 

A certificate of guardianship is neither a book 
nor a register nor a record kept by an officer in 
accordance with any law but is a certificate as it 
professes to be, of which there is only one record 
and which is not a public record or register of 
any kind but is a document issued to a particular 
person, givi^ to that particular person and only 
to him. a kind of particular authority. On these 
the certificate could not be regarded as 
©^l^i^etof minority under S. 35 of the Evidence 
* C 849; 18 A 478 referred to. Orders for the 

llBMwn^otand discharge of a guardian could 
tn evidence to prove the date of 
the birth of tBls^ defendant from the recitals con- 
tained therein. (Mbdh^Jee and Chot^ner, JJ.) 
Hara Kumar Be v, JogeIiIjRa JCrishna Roy. 

38 C. IL. Itl86 ; 71 1. C. 336. 


decisions, 

EVIDENCE ACT (I OF 1872), S, 32, 

S. 32 — Deposition in prior case — 

WiinessCb dead 

Quaere whether depositions of witnesses who 
are de«id in an old case bearing on a question of 
custoin are admissible m a later case {Abdul 
Raoof and Campbell^ JI) Ram Narain p. MT. 
Har Narinjan Kvar. 4 Lah. 297. 

S S3— Dying declaration — Proof by a 

witness present. See (1922) Dig Col. 572. Em- 
peror V, Balakam Uas, 71 I. C. 685 , 

24 Cr. L. J. 221. 

Ss. 82, 159 and 160— Ho; oscofe- Evidence^ 

of age — Date of birth— Proof of horoscope. 

Under Ss. 169 and 160 of the Evidence Act a 
horoscope can be used to prove the date of birth 
stated in it if the person who wrote it or who read it 
soon after it was written is examined as a witness. 
S. 32 of the Evidence Act does not make relevant 
the statements of date obtained m a document like 
a deed of adoption or initiation of a chela. [Hahti^ 
fax, A. J. C.) Shankergir v Chinnuji. 

6 N. L. J. 1 : 71 I, c. 140 . 1923 Nag. 164. 

S 32— Gestures of wounded person — 

Admissibility— Interpretation. See (1922) Dig. Col. 
S. 573 Chanorika Ram Kahar v. Emperor. 

(1923) Pat 26 . 1 Pat. L. B. (Cr.) 77 : 
71 I. C. 353 : 24 Cr I. J. 139. 

S. 32 (1)— Dyf;/g dec’ a ration— What is 

—Statements prior to ocurrence causing death — 
Admissibility, 

Dying declarations are statements made by a 
dying person as to the injuries which have 
brought him to that coiid'tion or the circum- 
stances under which the injuries were inflicted. 

! Statements made by a deceased long prior to the 
occurrence resulting in death are not dying 
declaiations and not admissible under the 
Evidence Act. {Broadway and Fjorde, JJ ) Autar 
Singh v* Emperor, 4 lah. 451, 

S, 32, Cl. 3 — Statement by accused— 

Death of maker of the sta iemen t — Admisst bih ty 
tn evidence* 

On a trial for forgery one of the accused who 
had made a statement before the enquiring Ma- 
gistrate died before the commencement of the 
trial. The statement was admitted by the Ses- 
sions Judge under S.32, Cl, (1) of the Evidence Act. 
Held that the statement was inadmissible since its 
maker had already rendered himself liable to 
Criminal prosecution at the time it was made. 
[Scott, C, J, and Shah, J.) Emperor v* Keshav 
Narayan. 25 Bom, I. R. 248^ 

S. 32 [b) —Pedigree— Admissthtli ty. 

Before a pedigree is admitted in evidence, it 
must be shown they were made by a person who 
had special means of knowtedge of the relation- 
ship. Where it purports to be based on an old 
genealogical tree which no longer exists, the 
person who was responsible for the old document 
must be indicated. {Das ami Uaepherson. JJ*] 
Jhobah Rai V, Sakhi Kai, (1923) Pat. 266 : 

1923 P. 585. 

— — S. 32 (6) — Pedigree filed m Court— Proof 
of— Knowledge of relationship See (1Q22) D IG 
CoL„ 574 Bhimma Singh v. Mt* Sundar. 

26 0. C. 109 : 69 I. C 421, 
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S8,32 (5) and HS^Reaiah in guardf-in- 

^htp petition^When admissible m evidence* 

A recital as to the date oi biith in a guardian- 
fehip appheation is not by itself admissible in e\i* 
deuce bat if the person who made the statement is 
dead, or cannot be found or had special means oi 
knowledge it will be admissible— If he is examin- 
ed as a witness his credit may be impeached by 
producing the same. {Mookerjee and Rankin^ 
JJ*) PROHLAU Chandra Chowdhury v, Ram- 
SAKAN ChOWDHUKY. 38 C. E. J. 813. 

S, ZZ— Conditions before admitting 

evidence 

Per Maw Oting, J. The power gi\en by S, 33, 
Evidence Act, requires to be exercised wiUi great 
care and the Court must insist on strict proof 
before holding that ihe requisite condit;ons have 
been satisfied. The Court must also in the judg- 
ment Or preferably in a separate order, rccoid the 
reasons for doing so. 

Per Lenta tgne, J . — It is a far preferable and 
safer precautoin that the Couit should record its 
re^uions tor holding that the necessary conditions 
of S. 33 haxe been complied with, prior to admit- 
ing such deposition into exidence. The section 
pre-suppases a consideration of the grounds prior 
to the admission ot the e\ idence and if the 
reasons too are recorded prior to the admission, 
the order would constitute a more convincing 
proof of the considered adequacy of the grounds 
than a passage in the judgment subsequently 
written which may easily assume the appearance 
of a subsequent statement of excuses for a 
previous ill— cons 'dered action. {May Oung and 
Leniaignet //.) Nga Nvo v. Emperor. 

X Kang. 512 : 2 Bur. E. 7, 205. 

• ——.-8, 38 — Criminal trial — Evideace in 

acicther case, if can be imported. See (1923) Dig. 
Coi^ 574, Dwarka Singh p. Emperor. 

24 Cr L, 7. 828 : 74 I. C. 860 “ 

— — - — -S. 34 — Entries — Past transactions. 

In a suit for recovery of water cess, bah% entries 
showing that in previous years the defendant 
has been paying cess at the rate demanded, are 
admissible in evidence. (3/aft Sagar, J ) Prabhu 
Biyal V, Ram Chander . 1923 Lab. 595 (1). 

S. 35 — Assessment rolls— Entries m — 

Relevancy of. See (1922) Dig. Col, 574, Abdul 
Ha?j V, Firm of Shivh Ram Khem Chand. 

71 1. C. 269. 

S. 34$--^Assessment rolls—Enirtes in^ 

Relevency of. 

Entries in assesment rolls are relevant ev’denee. 
(Bmkworih ami PratL //.) Mg. Po. Lun r, Ma 
E. Mai. 74 1. C. 47 ; 1923 Sang. 57. 

— — Ss. 35, IS — Bit I war a Khasra — // a 
remrd^Admtss ibt hty* 

A^balwara Khasra is not a record within the 
of S, 35 and a» entry made there in the 
a tenant in possession is not admissible 
l« witieiice under S. 35 of the Evidence Act, but 
^ If can be put in to show the history 
ims i® <pWtioii before the creation of the 
leitancy. (Adami, #4 Sabhu Sarak 5c Ambika 
IM* 1928 F. 163 


Ss. 35 and 14 — Confession— Record of, 

' by Magistrate— Voluntary nature of confession. 
See (19. 2) Dig, Col. 575 Nar Singh v, Emprror, 
73 I. C 257 : 24 Cr. L 7. 561. 

8. Zb— ‘Partition topers — AdmissiHltty 

of. 

Much w'eight cannot be attached to a partition 
paper m the absence of detailed information 
as to the history oi the document, wlien it was 
prepared, by whom, in whose presence and for 
what purpose. {Mookerjee and Ckoixner^ JJ,) 
Tarv Kumar Ghose a/. Kumar Akun Chandra 
Singh. 74 I. C 383: 1923 Cal. 261. 

S. 35 — Record of admission made before 

a court. 

The statement of a Court that a person admitted 
I the claim of another person in a case pending 
belore it is relevant under S. 35 of the Evidence 
I Act as the statement foims part of the record. 
(Ashworth and Simpson^ A J, C.) Thakur 
Rudra Prataf Narain Singh v. Thakl r NirmaN 
Pkvsad Narain Sjngh, 74 I. C. 225 : 

1923 Oudh 61. 

S. Z5— Report made by 'iahstldar to 

Collector tn land Acquisition case — Admissibility, 
A report made after local enquiry by a Tashildar 
under the orders of the Collector in a land acquisi- 
tion case IS admissible in evidence under S 35 of 
the Evidence Act, {Knsknan and Ramesam^ JJ,) 
Rathanamasari V. Secretary of State eor 
India. 44 M L 7. 132 : 17 L. W. 415 ; 

32 M. L. T (H, C.) 279 : 72 I. C. 214 • 
1923 Mad. 332* 

, S. Zb— Revenue registers— Extracts pom 

Admissibility. 

Extracts from Rex enue registers Nos. 1 and 5 
and a map showing the party in possessisn as 
mortgagees and the claimant as mortgagor, though 
relevant J rc not sufficient bv themselves to prove 
I the existence of a mortgage {May Oung and 
‘ Duckworth, JJ,) Ko Po Maung v, Ma Mein 
Gale. I. R, sgg, 

S. Zh— Revenue register No, F//, entry 

i n — Re lev a ncy—Presum pHon, 

Under S. 35 of the Evidence Act, the entry in 
a Revenue Register No VII is a relevant fact. 
Although such entry in the register recording on 
the alienation does not prove the alienation or the 
oxynership of alienor at the time it was made, yet 
It does create a presumption that a report of the 
I alienation in the terms recorded was made by the 
'parties to the alienation. [Pratts J,) Maung 
HLAiNG V, Maung Chit Su. 1 Bang. 135 : 

‘ 1923 Bang. 196. 

I .-S. 35 School Register, 

I Certain entries from a school register at Bika- 
neer which were not proved, are not sufficient to 
show that the defendant was actually at Bikaneer 
at the time of the entries. {Motisagar, J,yMt» 
Chando V, Sri Ram. 1923 Lab. 607. 

8. 35— Thakbast kbasra — Preliminary to 

survey— Entries by Amin— Evidentiary value of^ 
See (1922) Dig. Col. 576. Jagdeo Narain Sing 
V. Baldeo Singh. 2 Ptit, 38 : 45 M. L. J. 4^ ; 

^ 0. Vr. H. 925 : (1923) M. n, 361 : 

^ 32 M, L, T. (P, 0.) 1 t 71 1. C. 984 (P, 0.), 
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S. 86 — Document referred to tn a state- 

went -‘Documents not produced^Admissibthty \ 
of the statement. 

Where a certain map was referred to in the 
report of the Commissioner but the map was not 
produced, their Loidships of the Privy Council 
received the report of the Commissioner as ad- 
missible inasmuch as no objection was taken to 
the report and the Commissioner himself was - 
neither examined nor cross-examined. {Lord { 
Philltmore) Naresh Narayan Roy v, Secre- i 
TARY OF State for India. 

45 M. I. J. 444 : 50 Cal. 446 : i 
(1923) M. W. N. 511 : SO I. A. 121 : 1 
32 M. L, T. (P. C.) 162 : (1923) P. C. 1. ! 

S. ZQ— Entry iw-'Tbakbast map-Pre-^ 

sumption of correctness, I 

Entries in a thakbast map are not sufficient to * 
enable a court of fact to hold that disputed lands j 
were really included in an estate at the time of the , 
Pcrminent Settlement. They ma^^ be good evid ! 
ence as to what the boundary of a particular plot 
was at the time of the permanent Settlement, | 
No general rule can be laid down as to the | 
weight to be assigned to a survey map as a piece 
of evidence. It is good evidence of possession , 
according to the boundary demarcated thereon > 
and may be taken to have been admitted by those 
concerned and in each case if must be decided 
upon the circumstances if it raises a reasonable 
presumption of title. Revenue survey maps are 
not conclusive and may be shown to be wrong. 
{Jwala Prasad and Ross^ JJ,) RamNANdan SaHAY 
V JAIGOVIND Pandey. 2 Pat. 839. 

— -Sa 42 and 41 — Remarks without a find^ 
%ng not admissible. 

Remarks made incidentally about another plot 
which was not then in suit are not admissible. 

proper way to prove it is to produce the 
witness who stated this, (Campell, J.) Banwari 
Lal V, Sheo ChaND. 1923 Lah, 384. 

*— S. 44 — Fraudulent decree. 

Under Section 44 when a decree which has 
been obtained by fraud is sought to be used 
i^ainst a person, be is entitled to show the true 
nature of the decree, not witbsta iding the fact that 
he has not previously taken steps for cancella- 
tion of the decree. But he cannot be permitted to 
challenge the decree unless he sets out specifically : 
the circumstances which constituted the alleged 
fraod on him and on the Court. [Mookerjee ami 
JJ,} PuLiN Behari Dey » Satya 
70 I. C. 548 : 1923 Cal. 79. 

udgmen t--~Decree^A vosdatice of 

— ne^igence 
Gross neg^gence on tlie part of the next friend 
or guardian-a^’litem of a minor party to a suit 
stands on tlie footing as fraud or collusion 
ar^ff is open loa defendant to impeach a prior 
JuAppiit on the grofmd of gross negligence of bis 
27 C, 1} ; .p i. C. 543 Ref. Where 
Mgros^,aeg|igpi:^-as avoi<Sng a prior 
ju%r5^i not ta^fn specifically and in dis- 
tinct language but the issues framed by the court 
were wide enough to coyeg such a plea, and the 
parties adduced evidenc^, on it, it , is not open to 
the Court thereafter to ro^se ,to consider the 


EVIDENCE ACT (I OF 1872), S. 58. 

pica. [Oldfield and Veukaiasubba Rao^ JJ,} 
Kvrki Bvi'Vxna V Si'NKARi Yekramma. 

33 M. L. T. 46'{H. C.) : 18 L. W 49 : 

(1923) M. W. N. 452 : 74 I. C. 218 : 

1923 Mad. 718. 

'S. 44 — Judgment — Validity of adoption 

—Bvidenee of. 

Where a Civil Court has decided , about the 
truth and validity of an adoption, the judgment 
of the Civil Court is not admissible in a subse- 
quent suit between third parties in proof of the 
adoption. The judgment is neither a judgment 
in rem nor does it constitute res judicata 
{Miller, C, J. and Mulhek J) Guru Mahadeo 
Asram Prasad Sahi v. Jagatraj Kuer. 

71 1. C. 929. 

S, ^^-^Handwriting experi-~Valne of 

report — Sanction to piosetuie. 

The report of ihe Goveiument expert, who never 
came into the witness-box and \vho'>e report is not 
supported e\en by an atiidavit is inadmissible in 
evidence and should not form the basis of the 
order directing the prosecution on a charge of 
forgery. A sanction, based on a piece of evidence 
that can in no circumstances be called legal 
evidence and especially when there is positive 
legal evidence against it is illegal, {Rafnpte, J.) 
Peary Lal v, Kidarn.4th. 1923 A. 601. 

s, Qf experts— ‘Medical ex- 

aminatton and report — Report when admissible. 
Where in a criminal case the prosecution 
tenders in evidence a certificate granted by the 
Professor of Anatomy in a Medical College as 
regards the bones submitted to him for examina- 
tion, the certificate by itself is not admissible in 
evidence. It must be proved by the person who 
gave it as a witness m the case. (Marten and 
Crump, JJ ) Emperor v, Ahilya Manaji. 

47 Bom. 74 : 1923 Bom. 183, 

— Ss 56 and 68 — Gift deed — Proof of attes- 

tation-^ Admission of execution— Effect of. 

It is open to a party to waive formal proof of a 
document even when it is required to be proved 
m a certain way. But although proof of the 
document may be waived, this does not affect the 
validity or legal character of ths document as a 
gift or mortgage. {Miller, C. J. and MttUick, J,) 
Baijnath Singh v, Mt- BiraJ Kuer, 

2 Fat 52 : 4 Fat. Ii, T. 239. 

S. 67— Signature of judicial or executive 

officer — Proof of--Judicial‘ notice. See Cr. P. 
Code, S 196. 44 M. L. J. 557. 

— —Si. 58 and 70 — Admission of execution— 
Proof of attestation. * 

Under S. 70 of the Evidence Act, the admission 
of execution of a mortgage document is sufficient 
proof as against the executant himself, but there 
is not authority for the proposition that the docu- 
ment is for that reason binding upon ihe other 
defendants who were not parties to it. As against 
the lafter the document must be proved according 
to law unless S. 58 of the Evidence Act applies 
to the case and relieves the plaintiffs from the 
harden of proving attestation in respect of any of 
the defendants who have admitted the fact of the 
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attestation. {Muliuk and Ross, JJ.) AkjinS'\hc 
T. Kelii Rath. 2 Pat. 317 * 

74 I. C 150 . 1923 P. 430 

S. bB-'-Copy admitted without objeciton 

in lower Court, 

A certified copy of a written statement was put 
in the lower Court in the presence of plaintiff's 
counsel and without objection by him. 

Held, he cannot be permitted m the High Court 
to object that only the original could have been 
received as proof. (Martineau and Campbell, 
SJ.) The Firm of Durga Dat Jagan Nath of 
Delhi z. The Firm of Ram Partab Sokh Dayal 
OF DELHI 1923 Lah. 188. 

Sa. 58, 63 and 65— Copy of document— 

Admission without objection — Secondary evidence 
— Powers of appellate court. See (1922) Dig. Col 
577. Ram Lochan Misra v Pandit Harihath. 
Misra, 1 Pat. 606. 

S«. 68t 91 c^nd\d2— partition admitted — 

Vnrtgisteted deeds-— If admissible. 

Where the fact of a prior partition having taken 
place is admitted by both parties, the same need 
not be proved and the fact that the instrument in 
writing is not registered will not make the instru- 
ment inadmissible for a collateral purpose, {Heald 
and Lentaigne, //.) Maung Po Kin v. Maung 
Su WE Bv.v, 1 Bang. 405. 

S. 59 — Mortgage — Attestation — 

Proof of — Attesting witnesses — Examination — 
Presum ption^ 

In the absence or death of witnesses puma 
facte the presumption is that the testator signed 
in the joint presence of the two persons and that 
they subscribed in his presence. 

Where there was the affirmative testimony 
of one attesting witness that be was present, 
saw the execution and became an attesting 
witnes », the testimony of another witness 
that at the request of the mortgagor, he 
ttecame an attesting witness, and the farther fact 
that, on the same day, when the document was 
later on presented for registration, this second 
witness identified the executant, who m his 
presence, admitted execution before the registering 
officer, and at that time the signature of these 
witnC'.ses appeared as those of attesting witnesses 
on the face of the document presented for regis- 
tration Held in these circumstaheos, the Court 
legitmately drew the inference that the require- 
ments of the law were fulfilled,, (Mookerfee and 
Rankin^ JJd Benoy Bhushan Ray v, Dhirendra 
Nath Dey, 38 C. L. J. 114 : 74 I. C, 178 

S. 59— Mortgage — Want of proper 

atUstuhm— Effect of, 

A mortgage bond is not duly executed and Can- 
ute Operate as a moitgage unless it is in fact 
signed by the mortgagor in the presence of at 
two witnesses who sign the document as 
sdlestliig witnesses : [Mookerfee and Rankin, //.) 

BHosan Ray Dhikehdra Nath Dey. 

^ ^ 36 0. L J. 114 : 74 I. 0. 178 

L. . 

^^i^Seomdary evidence— Kinds of— 
ludgment not inters 
517 Jagannadha 
Haw Sepristaii? m . Statist n i. q. 107. 


EVIDENCE ACT {I OF 1872), S. 65. 

S. 63 (6) — Secondary eivdence—Oral evi- 
dence of contents of document. 

Under S. 63 Sub-S, (5) of the Evidence Act only 
a witness who ha? seen the document and who 
could have read the document in its original state 
is entitled to give oral evidence of it. [Daniels, J ). 
Ramji Das v. Mihix Lal. 71 1. C. 654 

1923 A. 441. 

S. 63 — Meaning of— ‘Illiterate 

Witness, 

As regards the letting in of secondary evidence 
the word “ seen” in S. 63 (5) includes also **read 
over” in the case of a witness w^ho is illiterate and 
as such cannot himself read it. If it is read over 
to him it will satisfy the requirements of the sec- 
tion, [Walsh, E) PuDAi Singh v. Brv Mangvl 
73 I. C. 654 ’ 1923 A. 612. 

S. 65— Loss of document-^Sccondary 

evidence. 

If It is found that a document has been 
lost secondary evidence may be given and 
whether proof is sutficient in a case is a question 
of fact. {Burn^J. M) Bibi Sighri Beg\m v, 
Angad Gir. L. E. 4 A. 201 (Rev ). 

S. 65— Or <7/ evidence — Entry in Settle- 
ment — Original or certified copy. 

An entry in a public document such as a settle- 
ment record can be proved only by the original 
or by a certified copy, A finding on a statement 
which is not admissible to prove the entries can 
be contested in second appeal. (Martineau, /.). 
Ram o. Malik Ghansham Das. 

71 I. C 825 : 1923 Lab. 150 (1). 

-S. B5—0>al evideme of persons who 

heard, judgment pronounced— Admissibility, 
Statements of persons who merely heard judg- 
n^ct pronounced are not admissible in evidence. 
What is required is an oral account of the con- 
tents of the judgment or decree by some one 
who had read the one or the other. [MaccoU, A, 
J, C.) Maung Chit v, Maung Tha Ku. 

1923 Bang. 113. 

Ss. 65 and *t^—Pabltc documents— Canal 

Parchas — Evidentiary value of. 

Canal parchas issued to tenants giving the 
name of the tenant in connection with his holding 
come under the definition of public document 
and can be proved by production in original. 
They are of course not conclusive evidence of 
the facts which they record nor is there neces- 
sarily a presumption that they are correct. 
[Bnru, }. M ) Chattarpal v, Lachmi DhaR- 

L. R.4A. 152(Rev*)r 

S. B5— Secondary evidence — When 

admissibtle— Discretion of trial Court, 

Secondary evidence of a document may be 
given when the party offering that evidence can* 
not, for any reason not arising from his own 
default or neglect produce the original in reason- ' 
able lime. The question of allowing secondary 
evidence depends upon the discretion of the 
Court and where it has been decided by ihe ‘ 
Judge of Fir^ Instance his conclttsion shouM 
be over-ruled except in a clear case of 
carriage of justice Produetiou of se^ondi£ry^’ 
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evidence does not dispense with proof of the 
execution of the original document. (Sir Shadi 
Lal^ C, J. and Fforde, J ) Chuha Mal v. Rahim 
Baskh. 71 1, c. 568. 

S. 65— Suit on lost bahi— Loss of bahi 

how proved—Police report. See (1922) Dig. Col. 
Baku v Sukha Singh. 69 I. c. 1008. 

— Ss. 67 and 68 — Attestation — Pi oof of — 

Attestors dead— Effect of See (1922) Dig, Col. 
552, Namberumal Chettiar V. Raghavachari- 
AR. 711.0.891(2), 

Ss. 68 and 69 — Mortgage deed — Attesta- 
tion — Proof of — Attestor admitting attestation by 
him but not by another— Onus, Sec (1921) Dig. 
Col. 614. Thanneru Gangayya v. Bommade- 
vaRa Subbamma. 69 I 0. 284. 

;Ss. 68 and IQ-^Morigage— Execution-- 

Attestation — Proof — Admission of execution — 
Dental of proper attestation — Procedure, 

Where a mortgagor admits having signed the 
mortgage sought to be enforced but couples it 
with a denial of the presence of the attestor at 
the time of signing the mortgage must prove the 
execution of the mortgage by calling at least one 
attesting witness to prove the attestation The 
admission, qualified as it was, did not entitle the 
mortgagee to the benefit of S. 70 of the Evidence 
Act. 

No admission of execution is effectual under 
S. 70 of the Evidence Act unless it amounts to an 
acknowledgment of the formal validity of the 
instrument. The execution of a document 
means something more than the mere signing by 
the party. It includes delivery and signing in 
the presence of witnesses where witnesses are 
necessary. Where the admission of execution is 
unqualified it may well be an admission of due 
execution or a waiver of proof of due execution 
within the meaning of S. 70 of the Evidence Act. 
[Richardson and Suhrawardy^ JJ.) Arjun 
Chandra Bhadra v. Kailas Chandra Das. 

27 C. W, H. 268 ; 70 I. C. 682 : 1923 Cal. 149 (2), 

S. 68—’ — One of the two witnesses not 

called, no presumption against mortgagee. 

The production of one attesting witness satisfies 
the requirements of S, 68 of the Evidence Act, 
and from a mere failure to do more than is 
required of the mortgagee and to produce both 
tffe witnesses even if he knows where the other 
is^ it qaunot be inferred that the mortgagee is 
ititentloi^Iy keeping back the other and that 
therefore his evidence would damage the plaintiffs 
case. [Battm C. and Hallifax, A. J. C,) 
LACHH5aHABAYa,M MOULVI ZaHIRUL SaiD 
Alyl 1923 Eag. 322. 

’ — — — S. of execution. 

, ’^^ere there is no proof of exteution of a will 
of die- handwnttng of the attes- 
Wfs not prove mention by the testator. 

CampbeU, JJ.) Kahan Chand 
1923 lah. 174. 

— S. 70 — Admesion; of mortgage— Proof of \ 

attesiaUon — Legal represeniaUves. l 

Section 70 provides thai admission of a par- 
ty to an attested document* of Cisecutlon, by 

Y. D— 43 


i evidence act (I OE 1872). S. 7L 

himself, shall be sufficient proof of its execution 
as against him, though it be a document required 
by law to be attested. The section speaks of an 
admission by a party to an attested document of 
its execution by himselt; that is, of its execution 
by the party concerned. An admission by the 
representative of a party to an attested document 
of its execution by the party cannot be treated as 
an admission of the party to an 3tte.^ted document 
of its execution by himself. Where a person ad- 
mitted execution of the mortgage but specifically 
denied that the bond had been duly attested as re- 
quired by law, in such circumstances it is incum- 
bent upon the party who relies upon the mortgage 
instrument, to establish that the document was at- 
tested as required by law. (Mookerjee and Ran- 
kin, JJ ) Benoy Bhushan Ray v. Dhirendra 
I Nath Dey 38 C. L J. 114 : 74 I. G. 178. 

S. 70 — Document required by law to be 

attested — Admission of execution— Proof of 
attestation* 

Where a party to a document has admitted 
execution, it is sufficient proof, even though it be 
a document required by law to be attested. II 
the admission of the executant has not the effect 
of dispensing with proof of attestation, there is 
no necessity for the enactment of S. 70 at all, as 
recourse may be had to the general provisions of 
the Act relating to admissions, if the admission of 
execution is to be used only m the sense of an 
admission of signing only. The executant's 
admission may be made antecedent to the ins- 
titution of legal proceedings. (Duckworth, /.) 
Aung Rhi v. Ma Aung Krwa Pru. 1 Bang. 667. 

. Ss. 70 and Mortgage— Attestation — 

Proof of— Admission in pleadings — Execution if 
includes attestation. 

A mortgage could not be held to be invalid for 
absence of proof of attestation where there is 
nothing in the pleadings to show that the plaintiff 
was put to the proof of attestation 44 B. 405 
Ref. The admission of a party to an attested 
document of its execution by himself shall be 
sufficient proof of its execution as against him, 
though it be a document required by law to be 
attested. 

Per Crump, The word “execution*' in S. 70 
of the Evidence Act means that the j>arty by 
affixing his signature or mark has signified his 
assent to the contents of the document, and if a 
party admits that he has done this, he admits 
execution. The admission of execution cannot be 
taken to mean an admission not only of the 
signature or mark in token of assent by him, but 
also that all the legal formalities connected with 
the document have been complied with. There 
is no reason for holding that where a party 
admits execution within the meaning of S, 70 he 
must necessarily be taken to admit that the 
document has been attested as required by S. 59 
of the T. P. Act. [Shah, 4. C. /. and Crump, },) 
Iaganath Narsingdas V, Ravji Tglsiram, 

47 Bom. 187 : 1933 Bom. 89. 

S. A (testation denied — What is to 

be proved. 

Where an attestor denies attestation and the other 
attestors are dead, what is required under S. 
71 Evidence Act is only proof of execution and 
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Qot execution m the presence of the attesting 
witnesses. (Ryves and DameU, 7/.) Lalta 
Prasad v, Darshan Singh. 74 I. C. 839. 

-S. *il^AtUdQis dead of proving hostile 

— Proof of document. 

If the attestors of a document are dead ox 
prove hostile S. 71 requires evidence to prove the 
execution of the document, it is not necessary to 
prove execution in the presence of attesting 
witnesses. {Ryves and Daniels^ JJ,) Palesh- 
wARi Prasad zu Shankar Dayal. 

74 I. C. 969. 

S. 71—Mortgage— Proof of execution. 

See (1922) Dig. Col. 580. Lakshmak Sahu v, 

. OoKHAL Maharana. 70 I. C. 298. 

S. *tZ'-^Ftnger impression — Power of 

Court io direct accused to give — Admissibility. 

A court has power to dnect an accused person 
to make a finger impression and the same is 
admissible in evidence. So also is the evidence 
of an expert concerning the finger impression. 
Noting., O, C. J. Heald and May Oung, /i.) 
Emperor v Nga Tun Hlaing. 

2 Bur. L, J. 270. 

S. 74 — Confession made before a magis- 
trate emtside Br. India— Admissibility See Evi- 
dejsw:e Act, Ss. 26, 74 and 80. 68 1, C. 257. 

8. 74 — Registers under the Land 

Regisira iwn Act — Ad missibih ty. 

Registers preposed and kept under Land 
Registration Acts are public documents and 
admissible in evidence. [Jwala Prasad and 
Boss* JJ>] Ramnanden Sahay V. Jaigovind 
P&NDEY. 2 Pat. 839. 

Sb. 76 and 77 — Public documents— 

Canal Jamabandis— Admissibility of Sre (1922^ 
Dig. Col. 580. Umrao Singh v. Ram Singh. 

9 0 &. A. L. E, 184 

S. *ld--Ceriificate of registration — Pre- 
sumption of genuineness. 

The registering officer's evidence n not neces- 
sary to prove the certificate of registration the 
genuineness of which is to be prtsumed under S. 
79 of Evidence Act. {Uariincau, /,) Muhammad 
Hassan V, Sohara, 71 1. C. 805. 

S. 80— Confession made before a raagis- 

trare in a Native State — Admissibility. See 
Evidence Act, Ss. 26, 74 and 80. 69 I. C. 257. 

— S, Ancient document — Presump- 

tion — Period how counted, 

Phe period of 30 years mentioned in S. 90 
Evidence Act is to be reckoned from the date 
when its genuineness is put in controversy and 
,not from the date when it was exhibited in court. 
if^at^neau and Zafar Alt* JJ,) Dadha Singh v 
Ur, UBKAM Devi* 4 Lah.238 : 75 I. C. 67 
* " 

— S. &b--Copy of doomneni— Presumption 

1# ^pkeaMe to. 

Where there is no evidence at all as to the mak- 
wpf oi document mors than 30 
ipaitkjf wotiid be nece^ry that it was 
isi^wre^’irlththe origtnai before jt would be 


admitted m evidence (Phillips and DevadossJJ,) 
Hota Veera Badrayya V, Venkata Krishna 
Rag. (1923) M W. N. 454 : 18 L. W. 404 ; 

73 I, 0. 66 : 1923 Mad. 674. 

S. 90 — Copies — Presumption as to — 

Document more than 30 years old, 

The presumption as to genuineness of docu- 
ments more than 30 years old also applies to 
copies coming from proper custody. {Spencer 
and Devadoss, JJ,) Jakkam Reddi Seshadri 
Reddi V, Sir S. Subramania Aiyar, 

32 M. L. T. (H. C.) 89 : 74 I. C. 36 : 

1923 Mad, 103. 

S. Q0‘—Document more than thirty years 

old — Execution by a person professing to he 
agent of another proof of authonty— Presump- 
tion. 

Where a document more than thirty years old 
purports to be signed by A as agent of B. all that 
S, 90 of the Evidence Act dues is to raise a pre- 
sumption that the document was signed by A. 
The fact that A had authority to sign the docu- 
ment as agent of B could not be presumed under 
tbe terms of the section. The authority must be 
proved by the person relying upon it. (Walmsley 
and B. B. Ghose, JJ ) Ramani Kanta Ray v. 
Bhimnandan Singh, 

60 Cal. 626 . 1924 Cal. 82 

S 90 — Document over thirty years old — 

Genuineness — Presumption — Disci etion — Inter- 
ference os appeal. See (1921 Dig, Col 546. 
Vaidyanathaswami Iyer v, Natesa Malavara- 
yan. 69 L C. 289. 

8 90 — Execution suspicious — Deliberate 

delay. 

A will purported to be executed in 1887 was 
brought to light for the first time in 1907 when it 
was produced in a Court, of Law In 1910 as 
application for probate in respect of it was made 
but it was ultimately withdrawn. At that time 
only one of the attesting witnesses was said 
to have been alive. Yet no further attempt was 
made to bring the will into Court till some ten 
years later w^hen even that witness was dead. 
There was no reasonable explanation about the 
delay after 1910 in making the application for 
probate. There was no evidence as to the custody 
of the will before 1907, held that the applicant 
cannot get the benefit of S. 90, Evidence Act, 
(Pndeaux and Koiwal, A. J.C) Channulal ti. 
Mt. Puna 75 I . C. 660 : 1923 Nag, 169. 

S, 90— A'fld/n receipt — 40 years old. 

From Kabja receipts, tbe Court is entitled to pre* 
sume that the person named therein as purchaser 
had obtained possession through the Court. When 
that document was over 40 years old, although it 
is possible that physical possession of the land 
may not have been given to the purchaser, there 
IS no reason why the Court should presume that 
no possession was given. (Maoleod, C. J, and 
Crump, J.) pandurang Wash dev v. Basappa Bm 
ShiddappA. 1923 Bom. 364, 

^S. BO— Old document — Conduct of par- 
ties. 

Assuming that a document which is firoduced 
apparently from proper custody, wa^exe^ufed-. 
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sail if, there are ciicumstances which show that it 
was not acted upon as one would have expected a 
document of that nature to be acted upon, the pre- 
sumption as to the title created by such document 
falls down. [Macleody C, / and Crumps /.) Maha 
DEO Ramchandra Patkar V Raghoji Jijyvji. 

1923 Bom. 293. 

S. 90 — Presumption under— Copies of 

document. 

The presumption under S 90 of the Evidence 
Act applies to ancient documents, if it is proved 
that the copy is a true copy. (Sir Walter :>chwabe^ 
C. Oldfteld and Coutts Trot Ur » JJ ) Sub Ra- 
man ya Somayajulu V. Seethayya. 

46 Mad. 92 : 70 I. C. 729 : 1923 Mad. 1. 

— r— S. Qd—PtesumpHon under — Executant 

iUiUra t e-^Reg is tration— Bf feet. 

In the case of a document more than 30 years 
old executed by an illiterate persou but registered, 
there is from these two circumstances a presump- 
tion of its being genuine. [Dalai, J, C ) Bhim 
Shankar Datt v. Manx Ram. 

9 0. & A. L. E 893. 

S* 90 — Presumption — Extent of. 

The presumption that arises under S 90 of 
the Evidence Act only extends to the genuine- 
ness of old documents coming from proper 
custody , it does not further go to the extent of 
holding that the documents were in fact executed 
by persons possessed of the requisite authority. 
{Mookerjee and Rankin, JJ,) Tarakeswar Pal 
V. Srish Chandra Ghosh Mandal, 

27 C. W. Bf. 964. 

S. BO— Presumption — Scribe signing for 

the executants. 

Although in the case of sale deeds more than 
50 years old the presumption of law was that they 
were, executed by the persons who purpoitedto 
execute them, there was no presumption that the 
scribe who signed these documents for the exe- 
cutants had authority from the executants to do it. 
15 A, L .]. 121 and 60 I. C. 90 Foil. [Gohil Pra- 
sad, J ) Haji Shaikh Boodha v. Sukhram Singh, 
1923 A. 420 (2) : 73 I. C. 989. 

— S- 91 — Deposition — Not read out or ex- 

plained to witness — Admissibility, 

Even if S. 91 of the Evidence Act be construed 
so as to apply to the deposition of a witness, it 
merely excludes oral evidence of its contents and 
does not make the document itself inadmissible 
nor prevent its being otherwise proved. 45 C. 325 
referred 42 561 dissented. {Daniels, A. /. €,) 

* Mt. PerqZa Jan V, Mirza Amir Ali. 

9 d. I. 593 : 9 0. & A. I. E. 103 : 
74 I. C. 4^5 ; 24 Cn L. J. 781 : 1923 Oudh 119, 

^—^.91 — Lease deed — Admission of other 

evfdepiee to prom tenancy. 

» Where a tenant as a defence to a suit in e^ect 
ineiltSby the landlord sets up a permanent tenancy 
not produce the settlement and bando- 
the onus is on the tenaot to prove the 
'ffeifejtow'fciracter of the lease and in view of 
S. 91 of the Evideahe Aoh no evidence other than 
the Settlement papem ^was admissible to prove 
the character and terms of ^e lease. {Miller, C. J, 
and Uuliick, J) BdDHan 'feii T#, Madanmohan 
Lal. > ^ i 1923 P. 111. 


EVIDENCE ACT (I OF 1872). S. 91. 

— S. 9i^Orn/ evidence. 

The rule with regard to writings is that oral 
proof cannot be substituted for the written evi- 
dence of a Contract which the parties have pat 
into writing. And the reason is that the writing 
is tacitly considered by the parties themselves as 
the only repositary and the appropriate evidence 
of their agreement. {Lord Carson) Subramanun 
V. M. L. R, M Lutchman. 

60 Cal, 338 ; 38 C. L, J, 41 : 44 M, 1. J, 602 : 
18 L W. 446 : (1923) M. W. K. 762 : 28 C. W, N. 1 : 

1 Eang. 66 : 60 I. A. 77 : 2 Bar. L J. 26 : 

32 M, L. T.(P.C,) 184 : 25 Bom Z. E. 582 : 

71 I. C. 650 (P. C ) : (1923) P. G. 50, 

S. 91 — Partition— Absence of registra- 
tion — Oral evidence— Part performance — Effect 
Where a document of partition is unregistered, 
it is inadmissible in evidence, nor can oral evi- 
dence be let in to prove the partition, But if the 
arrangement has been acted upon and there is part 
performance by the party seeking relief and he 
could mamtam a suit lor specific performance, 
proof of the arrangement can be let in. {Das and 
Maepherson, JJ.) Hand Lal Mahton v, Dhanu- 
kdhari Mahton. 4 Pat. L. T. 657. 

S. Bl—Pat iihan—U nregtstered deed— 

Oral evidence — Scope of section, 

A partition can be effected orally, but if the 
parties put it into writing but do not register it 
even though the properties are worth more than 
Rs 100, it is wholly inoperative. S. 91 of the 
Evidence Act precludes oral evidence being given 
In such a case. It is true that relationship s'uch 
as partnership. landlord and tenant, etc. may be 
proved apart from documents embodying such 
relation ship, but net so the facts and terms of a 
partition deed, {Duckworth and Pratt, JJ.) Mo. 
Po. LUN V. Ma E Mai. 74 I. C. 47 : 

1923 Bang. 67. 

S, 91 — Pfe-exisiing debt— Promissory 

note — Suit on original consideration. 

If a creditor has a cause of action for the reco- 
very of money for which his debtor has executed 
‘ a promissory note, separate from ana independent 
of the note he can recover upon such cause in 
case the note for any reason as for want ot 
being properly stamped cannot be put in evidence 
34 A. 158 foil, (Ryves and Daniels JJ,} Kashi 
Prasad v, Panna Lal, Z. E. 4 A, 377 : 

741. C. 369:1928 A. 629(2). 

g — Scope.— Proof of fact of^ partition 

S. 91 excludes any evidence other than the in- 
admissible document of the terras of the disposi- 
tion of property made by the parties on the 
occasion to which the document relates but oral 
evidence is admissible to prove the fact of the 
the separation 41 Bom. 466 foil, {CampbeU, J,) 
Narsingh Das v. Uttam Chand. 

1923 Lah. 302. 

S 91 —Unregistered lease— Admissibility 

in evidence — Collateral purpose. See (1922) Dig. 
Col 583. Jasoad Nandan v Mt Ram Kuar. 

9 0. & A. L.E. 41. 

— S. 91 — Unregistered leau— Oial evi- 
dence— Inadmissible. 

An unregistered lease is inadmissible m evi- 
denioe in proof of the tenancy and its existence 
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precludes the parties from giving other oial evi- 
dence of its terms. Nor could it be relied upon to 
support a claim for Specific performance. {Hath- 
jaxt A, J, C.) Chagan Lal v, Kashi Ram. 

71 1. C. 33 1 1923 Nag. 76- 

Ss, 91 and 92 — Unstamped receipt^ 

Proof cf payment by other evidence » 

The mere existence of an unstamped receipt 
which is inadmissible in evidence does not prevent 
other evidence being given, to prove discharge by 
payment, {Hath fax, A. J C.) Ram Prasad v, 
Nathu Ram. 1923 Nag. 82. 

Acknowledgment tn wf%ting hut 

unstamped — Parol evidence. 

Parol evidence is admissible to prove a debt^ 
acknowledged in writing by the debtors, when 
such acknowledgment being nustamped is in- 
admissible in evidence. {Lc Rossignol,J>} Tikhan 
Ram V, Lal, 74 I. C, 939 (1| : 1928 Lab, 301 {II 

g. ^2— Agreement complete in itself. 

A contract for sale of land was enteied into by 
means of a writing appearir^ in the books of one 
of the parties. It was signed by both parties and 
witnessed. The defendant said that the agreement 
appearing in the book did not contain the whole 
of the agreement arrived at between the parties 
but there was an oral agreement that if any body 
else per chance offered more than Rs. 500 to the 
1st defendant above the agreed amount before the 
expiry of the period in the agreement, the agree- 
ment with the plaintiff was to be treated as null 
and void. Held the evidence about the oral agree- 
ment was not admissible. It may very well be 
that a writing may be an imperfect agreement of 
which a Court cannot decree specific performance, 
but if on the face of it, it contains all the terms 
which would entitle it to be considered as a per 
feet agr^menS which could be enforced, then un- 
doubtedly no parol evidence could be adduced so 
as to alter or add to its terms unless they came 
within one of the provisos of section 92. {Maclcod 
C.J.and Crump, J) Tukaram Mahadappa v. 
JAGANNATH. 1928 Bom. 286 \ 

—8.-92 — Bond in writing — Oral evidence 

io vary terms^Bxecutant claiming to be surety. 
Where a person has executed a bond as the 
principal debtor he cannot adduce oral evidence 
to prove that he was merely a guarantor. {Maung 
Ktn, /.) Maung Kva v. Peria Kuhpan Chettv, 
1 Bur. It. I, 167 : 70 I. C. 872 (1) : 

1920 lEtang. 16 (2) 

— — S. 92— Conduct of parties i$ show con- 
Praci wa^ not intended to be acted upon— if ad- 
mismbU, 

Evidence of acts and conduct of parties to show 
that certain terras of a contract were never 
iiiten<W to be acted upon from their begin- 
ning IS not precluded by S, 92 of the Evidence 
Ad iCkatierjee and Panton, JJ.\ lAkmm'Rk 
Lax Ehak v, Bhoi*a Math. 

^ , Srr C. W. N. 336 : 1923 Cab 417, 

92*rl>e!#4 unregistered and unetamp 
6d — Or^ evidence-— Admi^biltty. See (1022, 
$i3i jAt Eaw 3[>as V , Raj Najrain, 

46 A. 21 : » 0. A Iti. B. 6 : 79 1. 0. 063 (2). 


'S. 92— Evidence of Act and conduct of 

parties Admissibility. See Deed Construction, 

71 I. C. 1030. 

— s, 93 — Evidence of subsequent conduct to 

prove contemporaneous agreement not admitted. 

In Order to prove evidence of contemporaneous 
oral agreement, oral evidence of subsequent con- 
duct can under no circumstances be admitted. 
(Broadway and Harrison, JJ). Fitzholms v. The 
Bank OF Upper Indl\ Ltd, 4 Lah. 258 : 

1923 Lah. 648. 

Ss. 92 and 93 — Extrinsic evidmee*- 

Tenancy — Lease — Existence of— Identification of 
property Where there is dispute as regards 
the identity and extent of the land leased, the 
court can look at the correspondence that pre- 
ceded the lease {Raftque and Stuart JJ.) Sital 
Prasad v , Badri Prasad. 

69 I. C. 647 : 1923 A. 63, 

— S 92— Lease — Mistake in period — Oral 

evidence io prove lutenfion. 

Where by mistake of parties the duration of a 
lease was wrongly entered in the written instru- 
ment evidence can be let in to prove the leal in- 
tention of the parlies. {Fremantle, S.M.and 
Burn J.M ) Durga Prasad Panday v , Husain 
Musalman. L. E. 4 All. 302 (Rev ). 

-S. 92— Oral agreement — Admissibility. 

If a document is formally drawn up, it would 
not be open to the parties to adduce in proof of 
a contemporaneous oral agreement. 18 C. W. N. 
1261 and 9 C. L. R. 501 Ref. [Cuming, J,) Moti 
Biswas v, Haripada Pal. 1923 Gal. 402 : 

70 I, a 790. 

S. 92— Ora^ evidence^ Admissibility — 

sale — Mortgage — Agreement ihnt exfacie sale is 
to be treated as mortgage. 

Where there is an out and out sale under a duly 
registered document, evidence of a contemporane- 
ous oral agreement to the effect that the parties 
agreed to treat it as a mortgage is admissible, 41 
236 dist. {Macleod, C. J. and Crump, 7J Talak- 
CHAND BHERAJI V. ATMARAM KeSHAV. 

25 Bom. L. E. 818 : 1924 Bom. 58, 

S. 92 — Oral evidence regarding what 

took place at the time of deed. 

Where the plaintiff contended that the two 
documents which formed the foundation of the 
suit, formed a completed contract ; whilst the 
defendant vendor urged that it was only a provi- 
sional arpngment conditional to the preparation 
by a vakil of a formal ^ gcum^ pt- evideijcing the 
contract, held, oral evide555'"'!o show what actually 
took place on the occasion when the parties 
entered into the agreement relied upon by the 
plaintiff is irrelevant and inadmissible. (Mr, 
Ameer AH.) Harichand Mancharam v. Govind 
Luxman Gokhale. 44 M, L. J. 008 : 

47 Bom. 335 : 28 C. W. N. 73 : 

50 I. A. 25 : 17 L. W. 572 : 

32 M. L. T. (B, C.) 175 : L. R. 4 P. C. 84: 

37 C, L. L 440 : 25 Bom, L. Ei 531,: 

7tl. C* 763 : (1923) P. 0. 47 (P, 0.) 
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S. B%—R€citals lit documents — Oral 

evidence to contradict — Admissibility » 

Where there js a duly signed receipt for the pay- 
ment of rent oral evidence could not be admitted 
m supersession of the recitals in the receipts. But 
if the case is that false entries were niade m the 
receipts there is a question of fraud and oral evi- 
dence IS admissible under S. 92 proviso (1) of the 
Evidence Act. {Wazir Hasan, J.) Kunwar 
Behari Lal 2 ;. Kalka. 1923 Oudh 46. 

. S. d2^Sale deed — Considcration-V ana 

tton of terms. 

Though want of consideration or failure of 
consideration or difference in the kind of con- 
sideration may be proved evidence to vary the 
amount of consideration in a registered sale deed 
is inadmissible. If such a course were permis- 
sible the protection intended by the Legislature 
to be afforded by the adoption of the rule embodi- 
ed in S. 92 of the Evidence Act would be com- 
pletely nullified. {Mookerjee and Chotzner, JJ.) 
Annada Charan Sil V, Hargobinda Sil 

27 C. W, N. 496 : 37 C. L. J 662 : 

75 I. C. 567 . 1923 Cal. 670. 

S. 92 — — Sale or Mortgage — Deed appa- 

rmily a sale deed^Evidenoe to show that it was 
a mortgage admissible^ 

Evidence is admissible to show that a sale deed 
IS not in fact a sale deed but only a mortgage de^d. 
S. 92 prohibits only parties. 44 I A, 236 Foil 
{Maoleod^ C. J and Crumps J,) Hiraji v Vishnu. 

1923 Bom. 429. 

S. 92 — Sale-proof that the consideration 

was less than that recited in the deed 
Evidence to show that the price for a sale of 
property is less than the amount recited in the 
sale deed is inadmissible. 38 M. 514. followed. 
{Walsh,}.) Lala Singh v, Basdeo, 71 1. C. 768 ; 

1923 A. 429 (2). 


8 92 — Froviso (3) — Oral agreement — 

Condition precedent to the attaching of any 
obligation. 

An attempt to show that the agreement reduced 
to writing is not what it purported to be but 
something different is opposed to S. 92 (3) of the 
Evidence Act but oral evidence of an agreement 
constituting a condition precedent to the attach- 
ing of an obligation under the insirument could 
be proved. {Batten, J, C.) Tatia v, Sawanu, 
71 I. C 477 . 6 N L J 21 : 1923 Nag. 136. 

S. 92 (Proviso 8) — Promissory note — In- 
demnity— Proof. 

In a suit on a promissory note the defence was 
, that the promissory note in the suit was passed to 
’ secure the plaintiff-mortgagees against any claim 
: that might be made by their prior mortgagees who 
; had been paid off and from whom the defendant 
i has not ebtamed a reconveyance. Held that this 
I alleged agreement amounted to a suspension of 
j the obligation attaching under the note until the 
; necessity for enforcing the indemnity arises. It 
I was not an agreement to postpone payment of an 
I existing liability but one by w^hich the note is to 
' have no legal effect until the eventuality to guard 
against which it was passed arises. Under the 
I circumstances the alleged agreement may be 
I proved under proviso (3) to S. 92 of the Indian 
Evidence Act. {Shah, A.C, /. and Kemp, J ) 
Ahmed Saheb Bapu v. Ubhaiya Harsi. 

26 Bom L B. 867 : 1924 Bom. 44. 

3. 22— Proviso Z— Promissory note — Suit 

based on — Admtssion of execution-— Plea oj want 
of constderaiton. 

It is open to a person who admits the execution 
of a'^promissorymote tolplead want of consideration 
therefor .{Ryves, J). Lallu Max. v. Reoti R.am. 

46 A. 679 : 21 A. I. J, 669 • 

, 9 0. & A. L. R. 674 : 74 I. C. 353 (1) : 1924 A. 70. 

S. 93-*Prov. 3— Scope of — Condition 


S. 92— Suit for pre-emption— Vendee if 

can prove document was not a sale. 

In a suit for pre-emption on the ground the 
defendant had taken a deed of sale from ’ the 
owner the vendee can adduce oral evidence to 
^ow the document was not a sale. S. 92, Evidence 
Act does not apply as the pre-emptor is not a 
party to the written iahtrument or the represen- 
ta^ve of either of the parties to it, {Undsay and 
Sutaiman, JJ.) Bhulian Singh p. Khushi Ram. 

21 A. L. J 932. 

— ^ ^ ykoriMa {$) — Scope of. 

Where the plaintiff’s evidence proved that the 
written agreemto about ’supply* of consignments 
by defendant was incomplete and that there was 
a supplementary oral agreement, 

it would n0t be inconsistent wub the 
^ titei^oithe jcfecum^t that there should have been 
f aas^a^peement that the oon^gnmei*ts should be 
' wiie»#ie plali^tifif ordered or requested that 
they^oi^Msient laadthatthe defendant was not 
bound to oenslgiiments without deffnite 

orders. {Batten,, Sbth Laxmiohand 

Shaikh SHAHABUDinm.^,) . ^ 70 I, a 844 : 

im Nag*^ 


precedent — Proof of — Rate of interest— Evidence 
as to. See (1922) Dig. Col 685 Habib Ali Khan 
V. Lala Ram Narayan. 26 0. C. 36. 

S. 92 (4) — Mortgage — Oral agreement as 

to terms of redemption — Admissibility. 

Where the parties enter into a contract, they 
can substitute another in its place and the sub 
stituted contract is the one to be looked to, not 
the one which was first entered into. If the law 
requires that the substituted contract iiall be 
made only in a certain way and in compliance 
with certam formalities such as writing and 
registration then unless it is so made, it cannot 
take effect and the old contract subsists. {Maung 
Kin, J.) U.Kyov Mg. Pan. Yo. 

74 I C. 164 : 1923 Bang. 102 (IL 

^S. 92 {6)'PromiSsory not— Interest— Rate 

not specified— Bvtdopce — Adm issibih ty. 

Where a promissory note recited that interest 
at the rate of p. c. was payable, but it was 
not menttoed there as to whether the rate of in- 
terest aforesaid wiIPbe per meaiiem or. per anniw®r 
Heyk the\teimmt was tte»fose,, 
el«ia^6«of Section 92 
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no evidence could be given to clear up that ambi- 
guity Ufwala Pranad and Ross //.) Sakju Sahv 
SlTKHi Lal. 4 Fat I, T. 577# 

S. 95-^Lateni ambiguity temoveable. 

When a description is partly correct and partly 
incorrect and the former part is sufficient to 
identify the subject matter intended while the 
latter does not apply to any subject, the erroneous 
part will be rejected on the maiim that a false 
description will not hurt when it can exist with 
the subject itself, i Raymond and Madgavkar^ 
A . /. C.) Naraindas o. Tekchand. 

1923 S 42. 

Ss, 95, 96, 97 — Mortgagee — Etroneous 

descfiption of the property — RecUfwahon of 
mt stake* 

111 here a mortgage deed by a mistake described 
the mortgaged property as bearing Tauzi No 
6607 but it was found that the mortgagor owned 
Tauzi No 9^7, held that it was open to the 
mortgagee to prove by evidence what the property 
actually mortgaged was and that the mortgagor 
could not claim any exoneration on the ground of 
misdescription of the property. {Jwala Prasad 
and RosSi //.) Mt. Wajibunnissa Begam v* 
Valmiki Sahay. I Fat. L. R. 80 : 71 1. C. 589. 

S# BQ-^Laient ambiguity’— Admnsibdiiy 

of evidence. 

When an instrument appears on it« face to be 
free from ambiguity, but upon the endeavour being 
made to apply it to the persons or things indicat- 
ed, it transpires that the words are equally applic 
able to two or more persons or to tw# or more 
things, this is called a latent ambiguity. In such a 
case extrinsic evidence is admissible to resolve it. 
The principle that when an instrument contains 
an ambiguity, evidence of user under it may be 
given in order to show the sense in which the 
parties employed the language used applies to a 
modern as well as an ancient instrument. (1919) 
A. C. 533 ; 1906 A, C. 92 ; 7 H. L. C 650 Ref. 
{Mo<dierfee and Ckoizner, JJ) The Chairman 
Serajgunj MrNicipALiTY V The Chittagong 
Co. Ltd. 72 I. C 696 : 1923 Cal. 32. 

- — —- 8 . 101 ^ — Burden of proof tmmaienal 

when evidence adduced. 

Where the def endants led evidence on the issue 
as to notice they cannot be said to have held back 
their evidence because oi the imposition of the 
onus on the other side 46 I. C 65% I L. R. 29 
Ail, 184. Fol 25 I. C. 648 Fol {Campbelh Jd 1 
Ladha Ram o. Jinda Ram, 1923 I,ali. 339. j 

1 

XBl— Consideration — Registered deed ! 

consider aiion not received by him, | 
Where plaintiflf recited and admitted the rece»pt < 
of a Slim in the registered document the burden i 
ci prbof to show that he did not receive it is on ' 
Mfflu {Le Rossignal and Harnson, JJ,) Mangali 
^ ItoHA LaL 1923 lah 404. ! 

101— of proof, 
fe W it fee the decree holder to clearly establish 
tw Itoproiiierly Ijelongs to his judgment-debtor 
lobe told execution of the ' 
Mmit /Jj. Tshar ' 

i mm Lak. 522, 


EVIDENCE ACT {I OFT872), S. 107. 

— S. 101 — Scope 

Where the accused gave the deceased a beating 
the previous day and were seen by various persons 
on the occasion . it wa« highly improbable that 
they would murder the person next day, {Scott 
Smith andUoitsagar, JJ.) Sheo Ram v. Emperor. 

1923 lah. 436. 

S# 101— Some defendants not admitting 

execution. 

Where a document was couched in the 
following terms 

“ Undersigned promise to pay to A the sum of 
Rs 1 , 000 payable during th e period of one year 
without interest. ** Held that the burden of proof 
was on the executee to prove consideration, 
where executant admitted only execution 
while the other members of the family of the 
executant denied both execution and considera- 
tion, 100 P. R. 1915 Dist. {Abdul Raoof, and 
Mott Sagar, JJ.) RaghO Nandan v. BUdhO 
Mal. 1923 Lah. 346, 

S, 105 — Exception — Prosecution for an 

offence-- Burden of proof. 

The incidence of the burden of proof means 
that the person on whom it lies must prove that 
fact, But the meaning of the expression ‘ prov- 
ed*' as defined in S. 3 of the Evidence Act, is m 
no way affected by the incidence of the burden 
of proof. When evidence has been given by the 
defence to support the defence of an exception, 
the burden of proof is discharged if the evidence 
is believed and the jury have their ordinary duty 
of deciding a question of fact on the evidence be- 
fore them. {Newbould and Suhrawardy, JJ.) 
Mahomed Yunus i; Emperou. 50 Cal, 318 : 

1923 CaL 517» 

S. 105 — Exemptions — Presumption— 

Burden of proofs 

The law requiries that the onus of prov- 
ing circumstances which give the benefit of 
the general exceptions in the Penal Code to an 
accused person lies on him, and in the absence of 
evidence the presumption is against the accured 
But this does not mean tnat the accused must lead 
evidence. If it is apparent from the evidence 
on the record whether produced by the prosecu- 
tion or the defence, that the general exception 
would apply, then the presumption is removed 
and it is open to the Court to consider whether 
the evidence proves to the satisfaction of the 
Court that the accused comes within the excep- 
tion. {Walsh and Ryves^ JJ.) Mt. Anandi v. 
Emperor 45 A. 329 : 74 J. C, 689 : 

24 Cr, L. J. 225 : 1923 A, 327 (2), 

Ss, 107 an^ IBS— Constructionm-Presurnp- 

(ion under. 

Ss. i07 and 108 only relate to the date when, 
the suit was brought, that is to say, as to whether 
a man is alive or dead as the case may be at the 
date of the suit, and not at some particular 
period anterior to the suit The decisions also 
establish that there is no presumption as to 
whether a particular person was dead at any tfeae 
within the period in the question. (Marten cmd 
FawoMt, JJ.) Ramachandra Saoashiv v. 
DHoNi>U. ' 1923 Bom, 208 
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Ss. 107 and 108— Presumption — Death — 

Person not heard of for more than seven years— 
Time of death. Se£ (1921) Dig Col 553. Bal 
Naicken zf. Achama Naicken. 69 I. C. 835. 

S. 108— EvuUfsce of relatives 

Where the near relatives deposed that they had ; 
not heard of the persons in question for seven 
3 ears. Held, the presumption under S. 108 of 
Indian Eviderce Act should be drawn. (Broad- 
way and Campbell, JJ.) Khan Chand v. Mt. 
jAwANDi. 1923 Lah. 174. 

S, 108 — Fact of death— PfCi>HtnpHon as 

to. 

What the court may presume under S- 108 of 
the Evidence Act is confined to the factum of 
death. It cannot presume that because a person 
has not been heard of, he died at any particular 
moment or in any particular way, or from any 
particular cause 34 A. 36 Ref. (Walsh and Ryves, 
JJ.) Rekhab Das v. Mt. Sheobal. 

45 A. 466 : 21 A. L. J. 393 . 

L. E. 4 A. 532 : 74 I. C. 666 
1923 A. 495. 

— S. 108— Presumptton as to death— Suit 

by Hindu claiming as heir of a deceased person 
— Father of plaintiff unheard for 10 years 
before suit— Hindu Law rule — AppUoabihty of. 

In a suit by plaintiffs for the recovery of the 
properties of one T, as the persons entitled to 
them as his heirs or nearest reversioners, 
they alleged that their father K. had not been 
heard of for nearly 10 years before suit and that 
they were thus the nearest reversioners. Held 
that the rule of Hindu Law that at least 12 years 
should elapse before a man unheard of should be 
treated as dead was inpphcable to the case but 
that the 7 years’ rule under S 108 of the Evidence 
Act applied and that as he had not been heard of 
for 10 years before suit he must be presumed to 
have died on the date of suit. The rule of Hindu 
Law referred to is only a rule of evidence and is 
not applicable after the passing of the Evidence 
Act. (Krishnan and Venkatasubba BaOy JJ.) 
PONDURI ADEYYA V. JaLADI BUREYYA 

32 M L. T. (H. C.) 6 : (1923) M. W. N. 49 : 

71 1. C. 305 . 1923 M. 182. 

— — ' S, 108 — Presumption of death — Person | 

not heard of for seven years. 

S 108 of the Evidence ‘Act has no reference 
Whatever to the date of death of a person who 
has not been heard of for 7 years. The date of 
death must be proved by the party who is interest- 
■ed in establishing that a person died on or before 
a particular date. (Shah. A. J. C. and Crump. /,) ' 
Gopal BhimJi Avte V. Manaji Ganujl 
47 Bom. 451 : 25 Bom. L. B. 134 : 1923 Bom, 163. 

— .-9 no — Converse if true 
r Tbe presumption that plaintiff having the title 
also has possession can properly be made, in the 
case of jungle or waste land where there is no 
proof or very little proof of acts of ownership 
having been exercised on either side, or where 
the evidence as to such act or such ownership is 
very nearly equal. Though S, 110 of the Evidence 
Act recognises a presumption that the persqq in 


EVIDEKCE ACT (I OF 1872), S, 114. 

possession also has a good title there is no corre- 
sponding section saying that the person with the 
title should be presumed to be in possesSion. 
This presumption is one that can only [come 
under S. lU of the Evidence Act which allows the 
court to presume the existence of any fact which 
it thinks likely to have happened regard being had 
to the common course of natural events 
(Marten and Fawcett. JJ) Kashi Nath v. Ganesh 

1923 Bom. 361/ 

S. 110— Possession — Title— Evidence 

evenly balanced. 

Where there is stiong evidence of possession 
on the part of A opposed by evidence apparently 
strong also on the part of his opponent B, in 
estimating the weight due to the evidence on both 
sides, the presumption may well be regarded that 
possession went with title. (Mookerjee and 
Chotsner. JJ,) Promode Kumar Roy v. Kali 
Mohan Laha. 27 C W. N. 305 : 70 I. C. 555 : 

1923 Cal. 228. 

S 1 12 — Legit i maoy—Presump 1 1 on. 

Before a presumption of legitimacy can arise 
under S. 112 of the Evidence Act, all the facts 
specified in the section must be proved, (Halltfax. 
A, J. C.) Maroti V. Bhagi/ 1923 Nag. 43. 

S. 112*™Legitiroacy— Presumption— Rule 
as to, if supersedes the Muhammadan Law on 
the subject. See Mahomedan Law— Legiti- 
macy, 73 I. (J. 983. 

s 114 — Co'Owner waiving claim — Pre- 
sumption. 

By taking over the sale and paying the fu II 
price a co*owner waived hzs own claim to sue 
Held such action on the part of the co-owner is 
presumptive evidence that the sale by an other 
co-owner was not bad for want of necessity. 
(ScolLSmith and Fforde JJ.) Mt. Basanti 
Chanda Singh. 

1923 Lak 502 (2) 

— S. 114t— Corroboration 

Without jnateriai cerroboration there should be 
no conviction, when accused can explain the 
presence of the articles found with them. (Broad- 
way. J.) J- SULEM4N V. Emperor. 

1^3 Bah, 885. 

S. IVl—Deed in possession of mortgagor 

— Presumption. 

The mere fact that the deeds are in the pos- 
session of the mortgagor does not itself prove 
that the mortgagee was a mere benamidar for the 
mortgagor- (Madeod. C. J. and Crimp. J.) Hiraji 
V. Vishnu. 1923 Bom. 429. 

S. 114 — Document creating obligation 

produced by obligor— Onus of proof— Shifting of. 
See (1922) Dig. Col. 582 Ram Nath v. Raggha 
Sah, iO 0. B, 169. 

— S. 114 — Entry m revenue records as to 

joint property. 

An entry in Revenue records raised apresump^ 
tion as to ! joint family estate. (MoH Sager. 
Balbie Singh v. Gobind, 18^ 
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-S. 114 --Exercise of powers of revision 

by Board of Revenue — Reasons not given— Pre - 1 
sumption of exercise of powers. See 

Madras Board’s Standing Order O. 16. 

18 T. W. 623. 

S, 114 lUustration^Scope of. 

Tbe illustrations! appended to S. 114 of the 
Evidence Act are not statements of the law , 
Qnalifi^ only by particular exceptions. They 
are merely what they call themselves, illustrations 
or instances of the application of certain maxims 
out of many possible instances, {Halit fax. and 
Umamr^ A, J. C.l Govinda v. Emperor. 

69 I, C. m : 23 Cr. L. J, 673. 

6. XV^—’K on- production of account books 

— Presumption, 

Where the plaintiffs case was that a partner- 
ship had been dissolved, but he failed to produce 
the account books which would have clearly shown 
the same, the presumption can be drawn that if 
produced they would have gone agaio’^t the 
plaintiff, [Moil Sagar, J,) The Birm Jowala 
Das, Parmanand v* Uttam Chand. 

1923 Lah 585. 

S. 114— Official acts — Presumption — 

O^jecUon to jurtsdtciion. , 

The presumption is that official acts are legal- 
ly performed and where the jurisdiction of a 
settlement officer has not been questioned in the 
trial court, it must be presumed that he acted 
regularly and within his jurisdiction. [Contis and 
Ross, //,) Babu Baloobind 0 , Rai Behari Lal. 

1923 F. 96 (2), 

. — ‘S. 114 — Pedigree table Presumption 

from. 

The mere mention of a* common ancestor in a 
pedigree table is not of itself sufficient to prove 
that all the land m the possession of his descend- 
ants descended from that common ancestor. 4l 
P. R. 1914 Diss, {Scoit-Smith, and MoH Sagar, 
Kartar Singh v. Labh Singh. 

6 Lah. I,. J. 190 : 
741. C. 685!* 1923 Lah. 856. 

S. 114 — Presumption of accuracy of > 

surmy records* 

The presumption in favour of survey records of 
rights cannot be displaced by Batwaia or irriga- 
tion maps. [Jwala Prasad and Adamic //.) 
SiTA Ram Tewari Gaya Prasad. 

1023 F. 37. 

.. — ..g, lH---Presumptton---ConUnuance of 

state of things. 

Pnoof of the existence at a particular time of a 
fac^ o4 a continuous nature gives rise to a rebixtt- 
abfe presumption within local limits that it 
e^ted at a subsequent time or has previously 
The limits of time within which the j 
poe of condnuance possesses sufficient pro^ i 
|j|fc tD be relevant must obviously vary 
wSi eitm ease — always strongest in the begnning 
diminishes m force with 
iapfse erf time at a rate proportionate to the 
^ l^longing to the fact in 

upil ^ opr perhaps is so^lanted 

opposite ipfei^ce* To put the 
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matter shortly, it will be inferred that a given set 
of facts or set of facts whose existence at a parti- 
cular time IS once established in evidence, con- 
tinues to exist as long as such facts usually exist. 
The inference of continuance, whether backwards 
or forwards, whether upwards or downwards, is 
an inference of fact and may therefore be re- 
butted. (Mookerjee and Cuming, JJ.) Secretary 
OF State for India v. Upendra Narain Roy. 

71 1. C. 849 : 1923 Cal, 247- 

-S. 114 — Presumption from non-produc* 

Hon of document’— Old document — Probability of 
loss* 

Where a document is a very old one the 
possibility of its having been lost and being no 
longer in existence is naturally much brighter 
than in the case of a document of recent date. 
Consequently the presumption arising from the 
non-production of the document is not quite a 
strong one in the case of an old document as in 
the case of a recent one. [Daniels, J,) Ramji Das 
V, Mihin Lal. 71 1. C, 654 : 1923 A. 441. 

S. 114 — Presumption as to ordinary 

course of business* 

Where sums are paid before the presiding offi- 
cer of the Court at the time when a receipt was 
Civen for them, the presumption under S 114 of 
the Indian Evidence Act is that the ordinary 
course of business was followed in the case in 
question. The mere statement by appellant's 
Counsel that these sums are not always paid at 
the time when the receipts are given was sufficient 
to throw the onus on the prosecution of proving 
that the plea was wrong. (P. 567, C. 2 ) {Soott’> 
Smith and Fforde, /7,T Emperor v* Amed Shah. 

1923 Lah. 566. 

S. 114 — Statement after suit — Value* 

The making of a statement m the document 
after the suit had been launched and was pend- 
ing is very different from stating on oath in the 
witness box and the Court will not attach much 
weight to the statement even if it is admissible. 
(Krtshnan and Ramesam, JJ.) TadEPAlli 
Lakshmi Narasimham V- Rukmaniamma, 

1923 Had. 225. 

— — S, 114 (Ulus) {a) — Possession of stolen 

arhcles-‘^Presumphon. 

If the possession of a stolen article is proved 
the court may presume that the person in posses- 
sion soon after the theft is either guilty of theft 
or of receiving the goods knowing them to be 
stolen, unless he can account for his possession 
[Sulaitnm, J .} Bharos v* Emperor, 

21 A. L. J. 836 : L, E 4 A. 245 (Cr,). 

S. 114 (a)— -Presumption — Possession of 

stolen article — Murder Sec (1922) Dig. Col. 654 
Nainamalai Konan In re. 69 I. C. 377 : 

23 Cr. L. I* m* 

0. 114 (III. a) — Presumption under— 

When arises* 

The presumption under 111. (a) of S. 114 
Evidence Act does not arise until it is clearly 
proved that the article belongs to the complainant 
and that it was stolen. {May Oung^ J,) 

Gyi V* Emperor. % 
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S, 114 (b) — Corroboration 

The accu&ed was charged with dacoity. The 
af*P«*ov8r hirnscli at fir-^t stated most definitely 
that he did not recognise the accused as being 
one of the paity concerned m the dacouy. He 
subsequently retracted irom this statement and 
declaredthat he did recognize him ; but that was 
only after he had b^en pressed by the prosecution. 
Held the statement first made should be accepted. 
Where tne only corroboration was the recovery 
of certain articles, alleged to be some of the arti- 
cles stolen and subsequently produced from tne 
house of the accused, his house w’as searched in 
his absence and he was given no opportunity of 
checiing the results of the search or giving any 
explanation as to bow the at tides came into that 
house, and there was no evidence as to waere the 
respective ornaments were found, nor was any 
thing said as to who produced them : Hold that 
there was no sufficient corroboration, {F fords, J,} 
Saudagar Singh v. Emperor. 1923 Lah. 683. 

S. 114 liln (b)— Testimony of accom- 
plice — Corroboration — Necessisy tor — English 
and Indian Law. See (1922) Dig Col, 590 
Kishan V Emperor. 6 N. L J, 62. 

S. 114 Illn [o)--Judgmeni silent on point 

raised tn the memo of appeal — Presumption, 

' Where an appellate judgment is silent on a 
point which is specifically mentioned in the 
grounds of appeal, inference can be drawn that it 
was given up. To hold otherwise would be to con- 
travene S 114. and to presume that the court 
failed to do its duty, {Ahdul Raoof and Barn- 
son, JJ.) Abdul Karim v. Thakur Ram Jaggu 
Ram. 1923 lah 124. 

S, 114 Illn, (e) — Presumption— Regular- 
ity of judicial and official actsShensiadar of 
Court signing process by order. 

Where the sherishtadar of a Court signed a 
warrant oC attachment of moveable property in 
execution of a decree and the sberistadar signed 
** by order” of the court. Held, that the presume- 
tlOQ in S 114 Illn, {e)of tbe Evidence Act applied 
to the case and that, in the absence of anything 
to the contrary, it could be presumed that he 
was the officer to sign the warrant as required by 
0. 21% R, 24 {2/ C. P. Code. {Newbould and 
Sukrawardy, J J,) Girdhar Sarkar v, Harish. 
CfiANDRA ChowdHURV. 37 0. L. J. 331 . 

‘ 27 c, V. K. 1042 • 78 I. C. 328 12) i 

^ I 24 ur. I. J. 684 : 1^ Cal. 584,* 

li# tf)— Fosffttg of letter— Presump 

Um ofreachi^g addressee* 

The posting of a letor, if proved and if the 
same is not returned by the Dead Letter Office, 
raises tbe presiimption that it must have r^ched 
thb addressee, fSchmabe, C, J* and Krhknan J,) 
M0M3BAMUkL V. QWWlClAh ASSIGNEE, MADRAS. 

iHn H, £, J. gx7 : 19 X W. 54 : 

" ^ ^ S81I.X,T.1H. C.) 217. 

— — — S. 114 Illn. (h)*^Cfmn—Non-produciion 
of material emdenoe* 

Where the Crown withholds relevant docu 
noents In its possession, Ih© Oimrt draw an 

y. D— 44 
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inference adverse to it. 40 M. 402 Ref. {Meokerjee 
andChoiznsr, JJ ) RajaSreenath Hoy r. Secre- 
tary OF State for India 60 C&l 276 : 

70 I. C. 510 : 1923 Gal. 233 

-S. 116 — Acquiescence* 

"Where a person objected to ancther putting up 
a structure on his land and objected Oe^ore the 
Municipal authority who however retusedtogo 
into a quebtion of title, he cannot in any sense be 
held to have acquiesced in the act 21 All. 49b (P 
C.f folid. {Gokul Prasad, J.) Mt Kokla Kumar v. 
Kalian Mal. 1923 All, 453 

5, X X6 — A dopU on —Represenfa hon. 

Representation on a matter of law, i. e., as to 
the validity oi an adoption creates no estoppel. 
{Ayltng and Odgers, JJ)* RajaMBal Amma v 
bHANMUGA MUDALIAR 70 I. C 668 ; 

1923 Had, 11. 

S lib— Attestation if consent* 

The mere tact ot attestation docs not raise any 
presumption tnat the attesting witnesses were 
aware of the contents of the document, and hence 
a plea of estoppel cannot be founded on the fact 
alone. {i>tuart and i^ulatman, JJ,\ Udai Bhan 
Singh v, Gajendra Singh. 70 I. C. 816 ; 

1923 A. 28. 

S. 116 — Decree obtatned in a previous suit 

as son of a partiuUlar man— No objection by co^- 
plaintiff as to paternity— Effect* 

Where plaintiffs allowed one S. to join with 
them in a suit against another person and to 
obtain a decree as the son ot a paiticular man 
wiihout objecting that he was the son of the man 
and had no rigut to sue> they should be estopped 
from disputing his pro.ierty in a suit by them 
for possession against paternity {Martineau, J* 
Zafar Alt JJ,) bUNDAR Singh Sham Singh. » 

1923 Lah. 636 

8 l\S— Equitable estoppel — Imffiied con*. 

sent* 

In a suit for demolition of certain constructions 
erected on the plaintiff’s land, it was found that 
the Plaintiffs tried to prevent the defendants Irora 
erecting them, and that the defendants had no 
reasonable belief that they were the owners of the 
disputed land on which the constructions were 
made. Held, that it is impossible to bring the 
case within the principle of equitable esioppe) 
laid down in 2l All. 490 (P, C) {Daniels^ /.) 
Maola V. Bahoru. 1923 A, 667. 

— S. 115 — Estoppel— Budding on land — 

Sileme — Duty to speak— Negligent omission* 

The acquiescence or estoppel which will depri- 
ve a man ot legal rights must amount to fraud 
A man is not to be deprived of his legal rights un- 
less he has acted in such a way as would make 
it fraudulent for him to set up those rights. The 
element or the reqmsLes necessary to constitute 
fraud of that description are these: — In the first 
olace. the plaintiff mast have made ,a mistake as 
to his 1^1 rights. Secondly the plaintiff must 
have expended some money or must have done 
some act tnot necessarily upon the defendant's 
land) on the faith of the mistaken relief. Thirdly 
the defendant, the possessor of the legal right, 

’ know of the existence of his own tigfci 
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which IS ificoasistent with the right claimed 
by the plamtiff. If he does not know of it he 
is in the same position as the plaintiff and the 
doctrine of acquiescence is founded upon conduct 
with a knowledge of your legal rights. Fourthly^ 
the defendant* the possessor of the legal right 
must know of the plaintiff*s mistaken belief of his 
rights. If he does not, there is nothing which it 
calls upon him to assert his own rights. Lastly, 
the defendant, the possessor of the legal right, 
must have encouraged the plaintiff in his 
expenditure of money or in the other acts which 
be has done either directly or by abstaining from 
asserting his legal right. Where all these 
elements exist, there is fraud of such a nature as 
will entitle the Court to restrain the possessor of 
the legal right from exercising it but nothing 
short of this will do. Where the defendants 
as in the present case were under no mistake 
about their rights, they were perfectly aware 
that the land belonged to the plaintiff and they 
wrote a letter to the plaintiff asking for permission 
to construct an over bridge, there is no room for 
any estoppel. (Chatterjee and Cuming, JJ,) 
Hemahgini Devi v. Raja Bejoy Sxngh Dudhuria, 

73 I, C.233, 

— S. llo — Ext of pel by conduct. 

In a suit for rent, defendant objected to the 
non*inclusion of certain plots whereupon plaintiff 
included the same reserving right to sue upon title 
afterwards. He then brought a suit in ejectment 
based on title. Held there was no estoppel by 
conduct {Das and Adami, 12], Chowdhuri Ram 
Prasad Singh n. Ram Chandra Rai 

4 Pat. L. T. 730. 

S. lib'— Estoppel by conduct— -Bmldtng 

m land of another — Standing by. 

If a stranger^ builds on the land of another, 
although believing it to be his own, the owner is 
enitled ;to recover the land with the building on 
^unless there are special circumstaaces amount- 
ing to a standing by so as to induce the belief 
that the owner intended to forgo his right or to 
an acquie^nce in his building on the land. It 
has to be decided in each case whether the 
special circumstances of that case do or do not 
amount to such a standing. {Halifax, A. 2. C. 
Ramratan if. Shiodattarai. 73 I C. 137. 

S. 115— Estoppel by conduct— Building 

on land — Knowledge — Improvements— Silence by 
landlord. See {1922) Dig. Col. 593. Ralliv. 
Forbes. i Pat, 717. 

— S' 115— ^Estoppel — By conduct— Judicial 
miet — Batty taking benefit of, estopped ffom 
impeaching it. 

Where a party has adopted an order 
the Court, and acted under it he cannot 
alter he has enjoyed a benefit under the order, 
ctmiend that it is valid for one purpose and 
for another. The plaintiff appealed again- 
IlieidecFee in so far as it disallowed compound 
A£k;r the appeal had been filed, against 
decree which disallowed compound 
accepted the costs (deposited by the 
lespondeaill and whKdr was decreed by the lower 
Ctwt 0® the iKtsis of simirfe interest as to which 
iliitmmmm topnle and which, the plaintiff 
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would have got in any event whether the appeal 
succeeded or failed. Held in these circumstances 
the principle of estoppel did uot apply to the 
present case and the plff. could prosecute the 
appeal- (Chatierji and Cuming, 22,) Jogendra 
Nath Banerji v, Khoda Buksha Biswas. 

72 I. C. 564, 

S. 115 — Estoppel by conduct — Statement 

before revenue officer in mutation proceedings — 
Effect of, 

A statement m the Court of an Assistant Collec* 
tor during the mutation proceedings to the effect 
that the plaintiff and two others were in possession 
oi the property in equal shares and that muta- 
tion of names may be made accordingly, does not 
prevent the plaintiff from asserting his right to 
the entire property m a civil court subsequently. 
{Dalai, AJ.C,) Ram Ratan v. Binda. 

9 0. A A I. R. 20 : 72 I. C 832- 

8. 115 — Estoppel — Minor — Execution of 

pronote represenhug himself to be major — Suit 
on pronote. 

If it IS proved that the defendant represented to 
the plaintiff that he was a major, and the plaintiff 
acting on that representation lent money on the 
promissory note, then the Court is entitled to 
consider the question whether m a suit on the 
promissory note the defendant is estopped from 
pleading his minority. That, of course, would 
depend upon the etn deuce and facts of the case 
{Macleod, C, 2. and Shah, 2.) Jasraj Bastimal v. 
Sadashiv Mahadey Walekar. 1923 Bom 169. 

S. 115 — Estoppel — None where truth is 

known to both parties. 

A person who knows the truth can hardly be 
allowed to rely upon an estoppel arising from a 
false representation. No estoppel can arise where 
^ the truth is known to the party who claims the 
estoppel 30 I. A. 114 foil {Krishnan and Rame- 
sam, 22*) Venkatachala Pillai z>. Ardnthava- 
THACHI. (1923} M. w. N 225 

17 L. W. 765 : 72 I. C. 648 : 1923 Mad- 568 

S. 115 — Estoppel— Person claiming title 

under another — Representation of fact — Know- 
ledge. See (1922) Dig Col 593. SaRoda Prosad 
BANERJEE V GOSTO BEHARf HaZRA 

27 C. w. K, 943 : 70 I. C. 386. 

Ss. 116 and 91 to 94 — Estoppel — Scope of 

the sections. 

Section 115 of the Evidence Act may no doubt 
override sections 91 to 94 because the law of 
estoppel is one which must prevail against a rule 
of procedure only. If a person has by , his act 
permitted the other party to believe that the 
agreement was other than that embodied in the 
document and has caused him to act upon that 
belief he cannot fall back upon the provisions, of 
I section 92 and thereby escape from the consequ» 
ences of bis owh actions. But this is a different 
thing from holding that when such conduct does 
not amount to an estoppel it may be proved in 
evidence or in order to show that the intention of 
the parties* was something other than that 
expressed by them in the written docuna^L If 
the written document is perfectly clear in^ifs 
terms and applies to existing facts, evsidew? td 
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show that it was not meant to apply to such facts 
is distinct!? excluded by section 94 of tbe 
Evidence Act. {Pipon. /. C ) dhanna Ram v, 
Chhabil das. 72 1. C, 931, 

S. 116 — Facts known to parties— Effect 

—Act upon suck belief —Meaning of 

Where all the facts are within the knowledge of 
both parties there is no scope for the doctrine of 
estoppel- The language of the section extends 
to the encouragement of an erroneous belief as in 
Ramsden v Dyson, 

The phrase “ act on such belief ” means that 
the party must have altered bis position with refe- 
rence to the subject matter of the representation. 
{Pratt, J.) William Jacks & Co v. Joosab 
Mahomed. 26 Bom. L. E. 1170. 

S. 115 — Land — User of — Conversion — 

Equitable estoppel. 

The defendants, having been granted a user of 
certain lands for certain purposes, used it for 
purposes other than the purpose for which it had 
been granted, by digging a baolt which was used 
by the public, Held there was no question of 
the owner standing by watching the construction 
of the baoh being made by a person who was 
under a mistaken belief that the Und was his 
own property, in order gain an advantage, 
The defendant could not have believed that the 
land was their own property and there was noth- 
ing to show that the plaintiffs had any sinister 
motive in abstaining at the time from protest. 
{$tuarfj,) Maulvi Mahomed v, Mahabir Das. 

70 I, C 8S6 (1) : 1923 A. 11 (1). 

S. 116 — Minor — Contract— Estoppel, 

A minor is not estopped from setting up his i 
minority. As judicially interpreted the Contract 
Act makes Contract entered into by a minor 
void and the court should not be com- 
pelled to pronounce them valid by the provisions 
contained in the Evidence Act. It is not ap- 
parently the case that the word * person ' in the 
section does not include a minor or certified 
lunatic other person under a disability to con- 
tract owing to imbecility of judgment. But it 
might be held tbat such a person could not be 
held to have intentionally caused anything. 
When the law of the contract declared that an 
infant would not be liable upon a contract or in 
the statute of fraud in connection with a contract, 
he cannot be made liable upon the same contract, 
by means of an estoppel; in other words there can 
be no doubt about the general law tbat the prin- 
cipal of ^toppel which is provision of adjective 
law cannot be invoked to defeat the plain provi- 
sion of a statute. 

Per Raimondf A, L C. — There is no distinction 
in principle b^^en a minor plaintiff and minor 
defendant and if in the case of a contract entered 
ic^p by 31 minor the principle of cstoppi is to be 
apjgili^ to him whether he is the plaintiff or 
il would be tantamount to binding 
him by an agreement which the legislatute has 
declared te be vdid smd henpe unenforceable. 
{Kennedy, 7, C., Raimomd and Kemp, A* J, C,) 
Mt. Hdri u, Roshan KmiiWiW 

1923 Sind 6 : 16 S. I*. 3^. 119 : 71 1 0, 161. 
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S. 116— Minor — Misrepresentation as to 

age— Contract void— No duty to restore benefit 
See Contract Act, S. 11. 69 I C, 643. 

S. 115 — Monopoly — Validity — Prior 

holder if can question. 

In a suit for damages by the holder of a 
monopoly for a certain year against the prior 
holder for infringement of his rights, the latter is 
not estopped from contending that the monopoly 
itself is invalid. {Martineau, J,) Ramh Das v, 
JAI Gopal. 69 I C. 431 . 1923 Lab. 244, 

— — Ss 115 and 116 — Mortgage} and mort- 
gagee — Estoppel — Dental of title. 

Even where the mortgagors are trustees acting 
in a public capacity and not for their own benefit 
they are estopped from denying -their title and 
cannot set up as a defence against the mortgagee 
that the property so mortgaged is trust property 
which the mortgagors had no right to mortgage. 
{Miller. C. J. and Foster. J) Bru Ratan Das v, 
RaghuNand Gir 1 Pat L. B. 226 t 

4 Pat. t, T. 467. 

S Re presentation — Recognition of 

occupancy tenancy — Misdescription of tenant's 
status. 

The mere fact that a tenant’s status is incor- 
rectly described in rent receipts issued by tbe 
Zemindar does not estop him from denying the 
tenant’s status. An occupancy tenant against 
wbom there was a decree for rent died and the 
Zemindar applied for execution against the 
daughter’s son of the tenant who was an infant 
at the time and the agent of the Zemindar stated 
^ that if half the arrears were paid, the daughter's 
son would not be ejected. Held, that the state- 
ment did not estop the Zemindar from assarting 
that he had no occupancy rights, {Burn, J, M,) 
Partab Singh v. Raja Durga Narain Singh. 

L. E. 4 A. 8 (Bev.), 

— S, 115 — Unnecessary pleas raised and 

decided — No estoppel, 

A plea unnecessarily raised by a party and 
decided by the Court also equally unnecessarily 
does not estop the party from putting the same in 
a later suit, {Campbell, J,) Sohan Singh v. 
Jawala Singh 73 I. c. 864 : 

1923 Lab, *248. 

g 110 — beginning of the tenancy 

The words in S. 116 ’* at the beginning of the 
tenancy” only apply to cases m which tenants 
are put into possession of tenancy by the person 
to whom they have attorned and not to cases in 
which the tenants have previously been in posses- 
sion* Where there was no proof of any rent ever 
having been paid or tbat the defendant^ was in- 
ducted as a tenant by the plaintiff and the parties 
were brothers and admittedly the house was 
once joint property. Held m these circumstances 
the defendant was not estopped from denying that 
he was the plaintiffs tenant. {Campbell, /.j Rishi 
Kesh V, Mela Ram. 73 l. c, 466 : 

1923 Tab. 483. 

- — S. 116 — Denial of landlord's title — 

A tenant is estopped from denying the title 
his landlord, however defective it may be, 
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as he has not surrendered possession to him. | 
Basan, A, J. C.| Shamshlddin Khan v j 
Agha SVifD Fateh Shah. j 

9 0. A A. L. E, 1041. j 

S. llQ--Estoppel — Landlord and tenant j 

— Execution of lease i 

Whatever may have been the nature of a j 
person’s possession prior to a lease, once he takes ! 
a kase-deed in respect oi the land from another, 
he is thereafter estopped from denying the title oi 
hiS lessor. {Rafiq and Stuart, Sital I 

Phasad V, Badri Prasad. 69 I. C. 647 : j 

1923 A. f 3. 1 


-S. 116 — Estoppel — Tenant 


A tenant cannot deny the right of the person I 
trom whom he took the tenancy. {Fremantle I 
S. M. and Burn, J. ^1/.) Janki v. Ram Sahai. f 
L. E. 4 AU. 398 fEev.). j 

i 

S. 116 — Landlord and tenant — Estoppel j 

-—Denial of title— Admission through mistake or j 
Ignorance, j 

Though, under section 116 of the Evidence Act 
no tenant can deny his landlord's title existing at 
the commencement ot the lease, ihe rule only 
applies where the tenant has been let into posses- 
sioa by such landlord. It through ignorance or 
mistake a tenant has executed a rent-note and has 
not been put in possession by the lessoi it seems 
that he can dispute the lessor’s titte. {Pndeattx, 
A. /. C.) Mr. Laxmibai v. Devi. 72 I. C. 855. 

S. 11^— Landlord and tenant— Kabiih^at 

— Possession taken under-- Denial of hiie of 
Landlord— BstoppeL 

Where the detendant has executed a Kabuliyat 
in favour of the plaintiff and obtained possession 
of certain lauds as tenant on the strength ot that 
document, he is estopped from denying the title 
or possession ot his grantor in a suit for rent and 
from setiing up that the plaintiff is merely a 
benamidar tor some other person. (C. C Gliose 
and Punton, /J.i Prabhat Chandra Chatteui 
I f. Buoy Chand Mahatap. 50 C. 572 : 

75 I, C. 89. 


I evidence act (X OE 1873), S. 133 . 

i evidence given, it is 

idle to suggest that he could have been other than 
thoroughly satisfied as to the capacity ot the child 
testimony. {Buckmll, /.) 
PajjchIj CHouDHRy Emperor 

1923 P. 91. 

Code S 302 husband— Penal 

>DCrmiinat.ng nature made 
by the appellant as to her gmlt under S. 302 
I. J C to husband could be received in 
^idence. {Broadway and Marttneau, JJ,) 
Mt. Ihsanan V, Emperor. 1923 40 

“Ty ^ S. Admissibility of documents 

Ob^echon-Pnvihge— Waiver. 

h secondary evidence of certain documents 

bad b^n admitted m the court belor without 
ubiection on the ground of privilege bv the 
Government it is not open to the Government to 

S m n't \hT appeal und« 

•if“rr5,s' 

17 L. W. 415 : 32 M. I. T. (H. C.) 279 : 
^2 I. C. 214 . (1923) Mad. 332. 

i '^^^;-Oo-accused %n another trial— 
If tan be cited as witness. 

of fhfrf ‘f “"der S. 3 

of the Gamblmg Act has every right to cue as his 

witness another person who ,s a co-accused L.th 
73 I. C. 521 : 24 Cr, L. j. 633. 


Testimony— Cor • 


llZ— Examination of witness of 

— Procedure. 

It is of very great importance that when the 
evidence of a child of tender years is adduced 
the judical Officer should, for the sake of pre- 
caution, ascertain as a preliminary measure, by 
means oi a few simple questions, whether the 
inielHgence of the child is such that {whether 
sworn or not) it is capable of giving testimony 
which is paient oi credit ; and it is desirable that 
soarething snould, at the commencement of the 
record of the evidence of the witness of this 
ch aracter be eniered to show that such a test has 
b^n in fact made. It may turn out in the course 
^ the examii.ation at the trial that the test has 
a faitacious one and that the ei idence which 
ss not intelligible and in such a 
Judicial Officer to 
accept the evidence which the 
CTffd^^iyiOg, On the other hand there is no 
OPtWic^ by law upon a judge definitely 

io laai^M ^ reco*d any eadorswuent of Jus 
IWN^ 5^ a ehiud*® oapasolty and when has 


— S. 133— A ccomplice- 
roboration —Pracitce, 

evidence of 

an aMompltce by jtscit is enough for a conviction 
but It 1, a rule of pract ee founded on experienw 
that in every case where an accomplice has given 
ev.dence. the court must raise a presumption ihat 
he IS unworthy of credit unless corroborated in 
material particulars Failure to raise this presum- 
ption IS an error of law, but in each cas. th. 

weight to be attached must depend on the parti- 
wlar circumstances. (Uulhek and Thornhill'jh 
Madan Guru ii. Emperor 4 Pat. L, X 'sgl - 
73 I. C. 963 : 24 Cr. L J. 728.' 
Corroboration 

the evidence of an approver if beliPVArf 
sufficient foundation whereon to repose a convic- 
tion, but in praciioe. ihe Court m LTort cZuL 
-n.ists upon corroboration of the app?overs5 
statements in material pardculars. [Le JifssilZt 
J.) roTA SINGH t>. Emperor. 

69 1. C. 462 : 23 Cr. L. J. 734. 

■ ^®®-Co'-''o*oru/io« 0/ accomplice- 
an accused 

person is that he has produced stolen property 
Mt of a place Which is not in his own possession! 
hat CTrfence is not sufficient to support a 

Eut'/lff proper^. 

But th© production of the propertv is 

dence against the person "^prSn^* 
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EVIDENCE ACT (I OE 1872). S. 133. 

material corroboration of the evidence of an 
acconiphce who has deposed that that person 
joined him m committing a ciacoity or a burglar) 
or a theft The discovery of stolen property out 
of a house jointly occupied by himself and his 
uncle, is corroboration of the approver's story 
against the accused. Such production nright not 
be sufhcient evidence of itself to support a con 
victiun lor being dishonestly in possession of 
stolen property but it certainly is evidence against 
the persons producing it. The value of the evi- 
dence IS another matter, [bcott Smith, /.) 
Khushal Singh v. Emperor. 

1923 Lah 835. 

— -S* 183 — Corroboration by an approver — 

Legal. 

There is nothing in S. 133 to suggest that the 
statement of one approver cannot be regarded 
as corroboratipg tnat made by another approver 
Ko doubt if it could be showii mat the approvers 
had ample opportunity oi consultation, this corru 
borative value would be greatly diminished 
{ Lmmden , J ,) Emperor z?. U ary a Singh, 

1928 Lah. 666. 

S. IZZ— 'Corroboration not possible — 

¥alue of evidence, 

Tne uncoiroborated evidence of testimony 
cannot sately be ihe basis oi a conviction. If in 
tire nature ot things corroboration is not possible 
in a particular case, then tne accompUcc>» 
statement must be treated as unworthy of ciedit. ; 
HiS demeanour in the witness box cannot be a 
substitute for corroboration. {Waztr Hasan, 
A. J, o.) Manna Lal v. Emperor. 

9 0 A A. L. E 947. j 
. 1 

233 — Evidence of approver — Cor^ I 

roOOration— Crtminal P. C. Ss. 395 and 396. ' 

The approver referred to a story by one A j 
who mvited dim along with appeiiauts to join in 
the dacoity; the inciacnt of tne story told by the 
approver turned out to be true on pohee inquiry 
Appellants were seen with the approver at bukno 
and arrested in his company at Mandra. The 
posses&ion of the three tickets all from Chakaia 
to Mandra and bearing consecutive numbers wa^ 
strong corroboration of the approver’s story as 
to the appellants having accompanied him to the 
scene oi ibe occurence. 

the guilt oi the appellants had been 
es^iblished beyond reasonable doubt by the 
evldow of the approver whicn had been amply 
corroboran ts against them. {Broadway and , 
Hakim v. Empbror. 

1928 Eah. 158. 

w~S. is an accomplice, 

who depo^ that he only helped the 
acc*ieed in dispu&mg of the body of the deceased 
fee, was kiBed oy the accused is no aoootn- 
Mosstgnol and Zafar Ak^ JJ.) Jehana 

EMFEROeR, 78 I. C, 506 : 

84 Or. £ 4. 61$ ; IS^ Xali. $45. 

S, 186-->Ca«rHr<^ ofr-Omustn appeal-^] 

Wiinest disbelieved mmkmlsiiblc emdmee^ 
Effect ' 


EVIDENCE ACT (I OE 1872), S. 154. 

in ordinary cases the question of onus is not 
of great importance in appeal where both par- 
ties have produced the whole of their evidence 
upon au labile. But where witnesses have been 
disbelieved oa niadmissable evidence, e g , certi- 
hed copies of judgments put in without examin- 
ing the witness under S. 136, the effect is that 
the decision is vniated. [Campb^ltJ) :;ohan 
Singh v. Santa Singh. 1923 lah 491, 

S. 138 of. 

It is certainly implied by S. 138 of the Evidence 
Act that a party must have had an opportunity to 
cross-examine and does not mean that merely a 
right to cross examine a witness without an 
opportunity being offered for cross-examinati on 
IS sufficient compliance with the requirements of 
the law. {Jwala Frasad and Coutts, //,) MoTI 
Singh v, Dhanukdhari Singh. 73 I. c. 389 : 

24 Ur. 1. J. 596 : (1923) Eat. 63. 

S. 145 — Absence of note about directing 
attention See- (1922) Dig. Col. 1091. Baikuntha 
Nath Chattoraj v. Prasann^moyi Dabya. 

44 M. L J. 699 : 27 C. W. N.*797 : 

9 0. & A. L E. 501 : 72 I. C. 286. 

— S. Documents tendered after evi- 

dence, 

A witness cannot be disbelieved without his 
attention being drawn to the documents inconsis- 
tent with his deposition even though the docu- 
ments were produced after his examination. In 
such a case he should be recalled for further cross 
examination. {Viscount Hatdane,) Naba Kumar 
Das V Rudra Narayan Jana 45 M. L. J. 433 : 

38 M. L. X. 809 (E. C.) : (1923; M. W. N. 622 ; 

1928 E. C. 95. 

.-Sa. 146 and 148 to 162 — Scandalous ques- 
tion — Relevancy, 

During the examination of one of the defen- 
dants by plaintiff a question was put whether she 
was made pregnant by a certain person. The 
question was objected 10 but the plamtiE con- 
tended that it was relevant, his case being that 
the witness did not inherit the property by reason 
of her uncfaastity during the lifetioie of tier 
husband. If the plaintiff’s case was that she did 
not inherit the property of her husband by 
leason of her unchastity during his lifetime, ihen 
the quettion would be relevant. If however, it 
was asked for impeaching her ciedit as a witness, 
the Court will have to consider the provisions of 
v>. 14b and 14c> to 152 of the Evidence Act. 
{Chatterree and Pearsan. JJ,) SUBALA Dasi 1 ?, 
iNDRA Kumar Haxzra. 

1028 Cal, 315 (2). 

S» 164 — Hostile witness — Ctoss-exatHi-^ 
nation — AdmisstUhty of evidence. 

It IS not open to the prosecution in a criminal 
Inal to cross-examine their own witness unless 
the Court declares him to be a hostile witness, 
unless this is done the answer to questions 
would not be admissible in evidence and the 
Court should not allow such questions. CouUs 
and Das^ T/,| Jagdeo Singh u. Emperor. 

^ IBat. 768:4EatL. 

24 Cr. X. J. ^ : 71 1, c. 117 : 1823 E. e|. 
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jS?IDSHCE ACT (I OF 1872), S. 155. 

g. 155” Recital of age in guardianship pe- 
tition — If admissible in evidence Sec Evidence 
Act Ss. 32 (5) and 155 38 C. L. 1. 213. 

s. —Deposition before committing 

Magistrate — Corroboration — Statement before 
inoestigatmg officer — Admisstbthiy — Cr. P Code^ 
S. 283- 

The efiect of S. 288 Cr, P. Code is to place the 
deposition of a witness befoie the committing 
Magistrate exactly on the same footing as the 
deposition m the Sessions Court. It is ** testi- 
mony’’ within the meaning of S 157 of the 
Evidence Act and statements made by the witness 
belore the investigating officer are admis^ble for 
the purpose of corroborating such ** testimony’’. 
It is in the discretion of the Sessions Judge to 
believe and act upon the statements before the 
committing Magistrate in preference to contradic- 
tory statements made before himself on the ground 
that the former are coiroborated by the state- 
ments made before the investigating officer. 
[Ayling and Odgers, JJ,} Velliah Kone In re, 

72 I. C, 629 : 24 Cr. L 3. 417 : 1923 Mad. 

S. 167— Petition— Contents of— Admis- 
sibility. See (1922) Die. Col. 597, Emperor 
RajaNi Kanti Bose. 71 1. C. 81 : 24 Cr. E J. 33. 

'S. 159— Fflcf of deaih-^Date of death 

A reference to old document— Admissibility 
The plaintiff in order to show that his father 
died before the property had been acquired, 
produced a mortgage bond which had been 
executed by him on the 28th October 1892 in 
which he was described as the son of Khan 
Mahomad Akonda deceased. Held the deed is 
admissible to refresh memory as to when the 
iEa^her died. {Mookerfce and Rankin^ JJ,) Saye- 
RIIDDIN X?, Samiruddin, 

72 I. C. 985 : 1923 Cal, 378. 1 

— Production of documents by a 

party — Inspection by plaintiff — Admission of 
dbcuments and evidence 
In a pending trial the defendant produced 
certain account books ard gave inspect ’on of the 
same to the plaintiff on his request. The plaintiff 
however did not admit the genuineness of those : 
accounts. The Court admitted the documents in 
evidence without proof and asked the plaintiff 
to adduce rebutting evidence if any, held that the 
procedure of the lower Court was not justified 
S. 153 of the Evidence Act. S, 163 does 
wJt render proof of the document to be executed 
tmnecesSary or alter the normal incidence of that 
Inir^tai. Quaere, Whether S, 163 of the Evi- 
dence Act is applicable to accounts produced 
under the procedure for discovery or only to 
accounts produced after the trial has begun. 
^bdfieid emd Venkatasubba Rao^ 7/*) Ra|a- 
^FALA AlYENQAR V, RaMANUJA AIYBNGAR. 

; (1923) M. W. K, 293 ; 72 I. G. 459 : ; 

*-'t . IS L. 'W. xe$ 1933 Kad. 607. 

^ t > * 

164— "Hostile mitmss-^Coniradictory 
dm to, 

% jthatatthe trial before the Sea- 

witness tells a different 
feoirt itoivrowded the Police after the 
jgcnrrcnce does n^ necessarEy fnake the witness 


^EXCISE ACT (XII OF 1896), S 60 

a hostile witness. 13 C. 53 ; 24 C W N. 860 
referred to. Where a witness called by a party 
is cross examined by him his evidence cannot be 
believed in part and disbelieved as to the rest but 
it must be rejected m toto. {Walmsley and 
Pearson, //.) Emperor v. Satyendra. 

37 C. L J. 173 : 71 1. C. 657 : 

24 Cr. L. J 193 : 1923 Cal. 463. 

S. 165—’* Any witness ” — If includes 

court witness— Right of cross-examination. 

The words **any witness ” in S. 165 Evidence 
Act include a court witness, Quaere how far the 
right to cross-examine such a witness is aa 
absolute right or requires the leave of court. 
{Simpson, A. /. C.) Makund Singh v, Mt. 
GhafOR-un-nissa 9 0. & a. I. B. 649 : 

74 I. C. 108. 

S. 165 — Power of court to call for and 

admit evidence. 

Even though a document is not produced at the 
first hearing of a case the court can call for the 
document under S 165 of the Evidence Act 
{Ashworih, A. J, C.) ShaNKar Lal v. MahbUB 
Shah . 70 I. G. 278 : 1923 Oudh 69. 

EXCESS PEOFITS BBTY ACT. Ss. 6 and 16— 

Increase of capital— Exemption from tax. See 
(1921) Dig, Col. 565. Deputy Commissioner 
AND Secretary to the Chief Commissioner of 
Income-tax, Madras v, S, Hajee Abdulla 
Sahib and Co. 70 I. C. 30. 

EXCESS PBOFITS DOTY ACT (X of 1919), S 18— 
Proceedings for the recovery of duty — Limitation 
Rules framed under the Act, — Rule 24. 

Rule 24 (1) describes how the Excess Profits 
duty IS to be recovered when default has been 
made in payment This is the only rule dealing 
I with mode of recovery, and the subject of the rule 
[ is entered as ** mode and time of recovery.” Also 
' Rules 23 and 24 of the rules made by the Govt 
under S. 18 (1) and (2) of the Excees Profits Duty 
I Act are classed under the heading “ recovery of 
duty.” whilst rule 13, which is the rule providing 
for a notice of demand being served on the person 
assessed, is put under the heading *' demand” 

I From this it is evident that the demand made on 
the assessee is treated in the rules as something 
quite distinct from the recovery of the duty, the 
proceedings for which begin when default has 
been made The same distinction is made in the 
Income Tax Acts, VII of 1918 and XI of 1922, 
where the notice of demand is provided for in a 
chapter the subject of which is ’* Deductions and 
Assessment,” whilst there is a separate chapter 
dealing with the subject of the recovery of the tax. 

The words in sub-rule (3) of the rule 24 ’’pro- 
ceedings for the recovery of any sums mean the 
proceedings taken under sub-rule (1) of that rule 
after default has been made in the paym^t 
( Marttneau , J .) Gian Singh Bahadur Singh ©. 
Emperor. 4 hah. 165 : 73 I. C. 106 : 

1924 Lah. 54« 

EXCISE A<^ (Xnofl896) S. 60 is)— Possession 
of liquor— When an offence* 

Where the fiinding of the magistrate waa to. 
accused had in their possession two bottles 
liquor, but there was no finding as regar&'fe 
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MXECmim COUBT 

capacity of the bottles or the strength of the liquor 
a conviction under S, 60 (a) of the Excise Act is 
bad {Dalai y A. J. C.) Emperor v. Sarju. 

9 0. & A. L. B. 482. 

BXEGOTIKG COVni— Decree— Vahdtiy of— When 
open to question in executing court-- Remedy 
by suit. 

An executing court cannot go behind the decree 
or enquire into the jurisdiction of the court which 
passed the decree. 43 M. 675 foil. 44 C 627 not 
foil. Where after the preliminary decree is 
passed the mortgagor dies without bringing on 
record his legal representative a final decree is 
passed, the decree is a nullity and its validity 
can be impeached in a subsequent suit for decla- 
ration and injunction. 13 L. W. 290 , 21 A 16 , 
4 Pat. L J. 240- Ref. (Ayhng and Odgers, JJ.) 
Sami Mudaliar v: MUthiah Chetty. 

69 I C 465 : 1923 Mad. 212 

Poarers ot — Adjustment, See (1922) 

Dig. Col. 598 Suradhani Datta v. 
SiToo Sheikh. 27 C. W. B. 280 : 38 C. L. J 17 . 

71 I. C. 378. 

Power to go into — Validity of decree. 

See (1922) Dig Col 599 Rajakoti Kumar 
Mookerji V. Tincowri Chakravarthi. 

70 I C, 293 (2). 

Powers of — Mortgage decree— Death of 

party. 

If a decree is passed against a dead person, the 
executing court can treat it as a nullity. Where 
a decree for sale is objected to in execution on 
the ground that it was based on a preliminary 
decree passed against a dead person, the execut- 
ing court cannot treat the decree as a nullify, i 
though it might be a good ground for setting 
aside the decree. {Piggott and Wahhy JJ.] Ram 
Sarup V. Naraih Das. 48 A. 198 : 

9 0, & A I E. 182 . 69 I. C. 944 . 1923 A. 141. 

EXECUTION— execution — Legality of 
— Execution %n several courts. 

Both under the Civil Procedure Code of 1908 
and the previous C. P. Codes the legality of the 
concurrent execution has been recognised though 
in practice it is not generally carried out. On 
principle there is no difference between a con- 
current execution after transfer in another court 
afid a concurrent execution in the Court in which 

decree was passed. That the present C. P, 
&ile'<iqes not view with disfavour concurrent 
exect^idns ia among other sections indicated by 
S, 46- PWthet separate and successive applica- 
tions for execution giving reliefs of different 
character may always be made. 8 Cal. 687 , 1 C. 
L, J. 315 ; 37 M. 232 ; 18 C. 515 ; 19 A. 98 referred 
to. (MuUick ^ and Bui want Sahay^ J/.) Ram 
SUMRAN Prasad v. Babu Ram Bahadur. 

,4 Eat, E. T. 99 : (1923) Eat. 61 : 
nu g jjjg ; J (, J . jggs P 384. 

on ateard— Court -fees. 

Where a proper complete decree had been 
drawn up on the award and.the execution Court 
dismissed the applicatfou ' executicm on the 
ground that there was ud werde^ias necessary 


I BXECTJTIOir. 

court fees had been paid held, the order dismiss- 
ing the application for execution was wrong. 
{Shah and Crumps JJ) GaNdhi Vadilal v* 
Gandi Maxeklal 1923 Bom. 41 (2). 

Decree — Contents of must be known 

before ordering — Decree— C. P. C 0. 21, R. 5- 

It is necessary to prove the exact contents of 
the decree, which is alleged to have-been passed, 
before ordering execution. {Maccolly A.J.C.) 
Maung Chit v. Maung Tha Ku. 

1923 Bang. 113 

Decree— Objection to legality of — If can 

be raised in execution, bee C, P. Code, O. 34. 
Rr. 4 AND 5. 4 Eat. L. T. 811, 

Decree for i possession— Second applica- 
tion if lies. 

Where an execution application for delivery of 
of possession is ineffectual, a subsequent applica- 
tion lor the same relief is maintainable {Spencer 
and Venkaiasubba RaOy JJ.) Venkatalakshmi 
Ammal V. Sadasiva Aiyak. 18 L. W. 888. 

Decfee — Power of Court to whtchldecree 

has been transferred for execution. 

The Court to which a decree is sent for execu- 
tion retains its jurisdiction to execute the decree 
until the execution has been withdrawn from it 
Or until it had fully executed the decree and had 
certified that fact to the court which sent the 
decree, or until it had failed to execute the decree 
and certified that fact to the Court which for- 
warded the decree. (Macleod, C. J. and Crumps 
J.) ViTHU Daulata V. Ganesh 
25 Bom. h. E. 453 : 74 I. C. 149 : 1923 Bom. 396. 

Instalments conditional on secu- 
rity Awarded^ 

Where by the award the Judgment debtor was 
I allowed to pay up the amount by instalments on 
I giving security and if he failed togue the first 
instalment in time it was to be paid along with 
the second but he failed to give security and on 
his failure to pay first instalment but before the 
time of the second instalment decree-holder filed 
an application for execution for the first instal- 
ment : Held the payment of the first instalment 
along with the second was conditional on the ex- 
ecution of security and the application was pro- 
per. {Matitneau, J.) Bhagwan Das v. Mut. 
Saddi Lal. 1923 jDah. 446 {!). 

Maintenance decree — Charge on im- 
moveable properties — Suit if necessary after 
exhausting hypotkeca. 

A decree for arrears of maintenance and for 
^ future maintenance was passed and the decree 
holder after the hypotheca was exhausted, pro- 
ceeded against other properties belonging to her 
deceased husband in execution. Held she was 
entitled to do so, without the necessity of having 
recourse to a suit, as the decree was not a mort* 
g^e decree. The charge created was merely a 
a lien not antecedent to the decree but created by 
it and it cannot be said there was a mortgage on 
the property. The procedure in execution is not 
limited to O. 34, C P. Code. [Mulhek and Buck- 
miU^JJ.) Siashachari Peari Ram Kishori 
Kuer.^ . 2 Eat. 796 : 74 I ! C. 8W 
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BXECUTION. 

Objection to attacbment and sale — Decla- 
ration obtciined lhar property belonged to debtor 
— jurisdiction to sell under Bundeikoand Land 
Alienation Act, See Estoppel. L E. 4 All. 607. 

Payment order — Stay of — jansdtehon, 

W hen tbe money was received by the Lahore 
Branch of the Bank from the KasauU Branch 
where it was attached by order of execution court 
of Lahore as the agent of the decree- bolder Held 
the money when received by the Bank in Lahore 
belonged to the decree-holder and it is no longer 
within the jurisdiction of the execution court in 
Lahore to deal with it in any way, e, g issu ng 
prohibitory Older for not paying to decree holders 
fScott Smith, J .) Fitzholmes t;. Warvam Singh* 
75 I. C. 419 : 1923 Lah. 514. 

Right h apply— Bene fiaal owner of 

decree. 

Where the beneficial owner of a decree applies 
to be made a party to a pending execution appli- 
cation presented by the nominal decree-holder, 
on the ground that his rights were not properly 
safeguarded, the Court is bound to implead him 
as a party. 26 C. 250 ; 44 M. 919 Ref, {Krishnan, 
j .) Bukmaniammal 0 . Ramachakdra Thon 
BAMAK SAHIB, 44 M. L. J 122 : 17 I W. 67 ; 

72 I. C. 874 : (1923) Had. 317 (1), 

When ceases — Confirmation of sale 

Though the decree-holder-purchaser is unable 
to obtain possession that would not entitle him to 
take out further execution for that portion of his 
purchase money which is represented by the 
property purchased by him. Execution comes to 
an end with the sale of the property and whether 
or not the auction purchaser obtains possession of 
the property sold is wholly immaterial for the 
purpose of the decree and it does not in any way 
a0ect it. (Dos and Adami, JJ.) Triloke Nath 
JHA Bansman }ha. 1 Pat. L. E. 6 : 

2 Pat. 249 : 72 I. C. 938 : 1923 P, 22. 

— — Order in— Notice to parties — Necessity 

pr. 

Ho order to tbe prejudice of a party can be 
fussed without giving him an opportunity of 
being heard. {Jwala Prasad and Buckntll^ ]J.\ 
GoUR Chandra Roy v, janardhan Prasad 
ThakUR. 4 Pat. h t.m: 1923 P. l80. 

2gXE€TOI0K SAL'E-Adjournment-^Damages if 
can be awarded — Order tf executMe^ 

Op the appheation of the judgment debtors an 
exs^tioo safe was adjourned on terms and the i 
order further provided that if any further ad- 
asked for the party would have to 
psay toaages : Held the order was illegal as it 
aiit^ded damages for an event which may or may 
(2) that even if it was a valid order it 
by itself an executable order ; (3) even if 
^ application for extecu^ion made 
adjournment 
be barred, {Das and Kuh 
Ahmad v. Babo 
J., ^ Pat. 2^ : 72 1.C. 1035 : 

1923 P. 40t, 


EXBCirpION SALE. 

-_ Bona fide Purchasers — Protection to. 

Courts will as far as possible protect innocent 
purchasers trom the consequences of irregul inties 
and delects of procedure at such sale for the 
reason that strangers are to presciibe that pro- 
ceedings are regular ; but such help cannot be ex- 
tended to the overlooking of patent want of m- 
heient jurisdiction on the part of tbe executing 
Court {Spencer and Devadoss, JJ.) Maharaja 
OF jEYpoRE V, Raja Lakshminarasimma Garu 

IS L. W. 747. 

—Bundelkhand Land Alienation Act — 

Objection to sale — Sale held and confirmed- 
Effect of 

In execution, an objecticn was raised»that under 
j the Bundlekhand Land Alienation Act propert'es 
j could not be sold but this was dismissed for 
default and the sale took place and was confirmed, 
j in appeal the order of dismissal was set aside and 
the matter remanded Held the effect was to 
revise the objection and if the same is upheld, the 
sale and confirmation would fall to the ground as 
being io contravention of the Act. {Sulatmaity J ) 
Satdhar V, Ram Chandra L. E. 4 All. 607 : 

21 A. L. J 917. 

— Completion of — Bids — Knocking down of 

pi operty— Acceptance of bid by Nazir— Resale 
of property -Order foi — Propnety of. 

An execution sale was held by a Court Nazir 
who accepted a bid and the deposit of 25 p. c. of 
the purchase money After the property had 
been knocked dow n another bidder applied to the 
court which ordered a resale. Held that the sale 
was not concluded when the property was knocked 
down and the deposit made and the court had a 
discreiion to order a resale. [Newbouldf J.) 
FaZIL ME4H V pROSANNA KUMAR. 

1923 CaL 316 (1). 

— — — Jurisdiction of court — Agency court tf 
can sell property outside. 

A court has no jurisdiction in execution of a 
decree to sell property over which it had no 
territorial jurisdiction at the time it passed the 
order ol sale. Thus an Agency Court has no 
right to sell the right to collect kattubadi in 
villages situated beyond its territorial jurisdiction 
{Spencer and Devadoss, JJ ) Maharajah of 
Jeypore V. Rajah Lakshminarasimma Garu. 

18 L. W. 747, 

—Legality of —Major deft treated as minor 

— Knowledge of proceedings— Estoppel. See (1922) 
Dig. Col. 601. Radhakrishnaswami Naidu v. 
Ann AM* LAI Chettiar. 70 I, G. 365. 

^Mortgage decree — Interest of purchaser. 

The interest of a purchaser at a sale held in 
CKecution of a mortgage decree is certainly more 
than merely the interest of the judment-debior- 
(Aylmg and Venkatasubba Rao, JJ.) Tan jo re 
Palace Estate by its Receiver Sundaram 
Iyer v. Thiyagaraja Pillal 

(1923) Mad. 160 (2). 

^Objection to — When io be tafmi, ' 

The objection if any. should have been^l^^ 
before the Court proceeded to sell tl^ proiiedy 
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Tlie property havintj been sold the execution cast 
was at ao end; and it cannot now be iir^ed Uiat 
the objection to the sale is a question that arises 
in execution, {Das and Knlwant Sulim, JJd 
Hirh Jivraj v, Ramjas. 12 I. 0. 670 (1) 

Purchaser-Title of — If subject to equi- 
ties. See (1922) Dig Col. 602 Udai Kum^r Das 
V. Katyani Debi. 49 Cal, 948. 


—Setting aside- Fraud— Plea of purchaser 

without notice— When a bar to application See 
C. P. Crete, S 47. 37 C. E. J. 14$. 

— •— ’^Setting aside— Power ofCmtrt — Inherent 
power — Abuse of the process of Court — Suppres- 
sion of facts — Leave io bid— Matters to be 
cansidere-4 in granting leave* 

The Court has inherent power to refuse to 
confiim an execution sale if it is satisfied that it 


—Rent decrees— Sale of property under 

earlier — Subsequent decree li can be executed 
personally. Sec (1922) Dig. Col. 600. Ratan Lal 
Biswas v, Nafar Ghandra P\u 70 I. C. 45X. 

— •Rights of purchaset —Crops on the land 

— Delivery of possession. 

The sale of a plot of land m execution of a 
decree would pass to the pm chaser the crops 
growing on the land unless they had been exempt- 
ed from the sale by not'fication. {Ross, JJ,} 
Dhobi Roy v. Mahadeo Singh. 

4 Pat. L. T. 318 : X Pat. L. B. 269 : 

73 I. C. 451 1923 P. 355. 


' was misled either m gti.ing leave to bid or in 
I fixing the real price. The Court will not how- 
I ever exercise the inherent power unless it has 
: had all the tacts fully before it and is satisfied 
I that it has been misled. In order to show that 
ihe Court has been misled, it is necessary to show 
! either actual misstatements to the Court or non- 
I disclosure to the Court of relevant facts unknown 
' to the Court and which there was a duty to bring 
I before the Com t 23 Mad. 217 followed. On an 
’ application for lea\e to bid the main question 
lor the Court to consider is whether it is to the 
I advantage of every one concerned in order to 
obtain the highest put e that the plaintiff should 
be allowed to bid or not In this case their Lord- 


Riihts of purchase} — Propei ly pui chased 

subject to encumbrance — Effect of. 

Where a purchaser at an execunon sale buys 
the property subject to an encumbiance, he must 
be deemed to accept the burden of the encum 
brance and cannot thereafter escape from it 
merely because his purchase has not been profi- 
table. 31 M« 439 • 40 B. 646 ; referred to 
{Halhfax, A, /, €,} Panpukang v. Nakayan, 

6 E. I, J. 78. 

^•——Sale subject to incnmhumces— Rights 
of purchaser. 

On the sale of the property subject to ei cumb- 
rances the vendor gets the price of his interest, 
whatever it may be whether the price settled by 
private bargain or determined by public competi- ^ 
tion together with an indemnity again^ the I 
encumbrances affecting the land. The contract of 
indemnity may be express or implied. If the 
purchaser covenants with the vendor to pay the 
encumbrances it is still nothing more than a 
contract of indemnity. The purchaser takes the 
property subject to the burden attached to it. If 
the encumbrances turn out to be invalid, the 
vendor has nothing to complain of. He has got 
bargained for. His indemnity is complete 
pick up the burthen of which the 
lana4^ relieved and seize it as his own property. 
The after the completion of the sale, the 

purchased 1$ In some way a trustee for the vendor 
of the amount by which the existence or supposed 
existence of encumbrances had led td a diminution 
of the price and liable therefore, to account to the 
vendor for anything that remains of that amount 
after the encumbrances are satisfied or disposed 
is without fomidaticm. .After the purchase 
is ocunf^ed the Judgment debtor has ^ no claim 
to j^riicipate in any which the purchaser 

may derive from his purchase by reason of the 
incumbrance beir^ less onerous than it was stafeed 
to be IKoixmiand Pridmgjs}^ AJ*C,) Mitsui Bus- 
SAN KAISHA Ltd. n. FAP4«4f,FDLCiWD* . 

e K. 1. J. 817 : 78 1, a ^ i |883 Kag. 219, 1 

Y. D— 45 


I ships set aside an execution sale by reason of the 
deliberate suppression by the decree holder in his 
affidavit before the Registrar on the Original 
Side ot the facts that the properties were put up 
to auction before and that the Court had fixed a 
very much higher reserve price and that a bid 
for a much larger amount was not accepted. 

Per Wallace, J. .—Order 21, R 92 of the Code 
of Civil Procedure does not oust the inherent 
power of a Court to interfere to cancel the sale 
even though no party has applied for cancellation 
when the Court discovers in the course of the 
j proceedings, that the decree-holder auctiou- 
I purchaser deliberately misled it and profited 
1 thereby to the disad\raatage of the judgment^ 
debtor or the judgment debtor’s creditors. 
{Schwabe, C, J. and Wallace, /.) Raghava*: 

' chariaR I* Murugesa Mu DALI. 46 Mad. 583 : 

' 44 M. 1. J. 680 : (1923) M. W. N. 388 : 

32 M, L. X. (H. C.) 286 : 17 L. W. 760 : 

72 I. C. 646 ■ 1923 Mad. 685. 

Setting aside — Sale in defiance of injunc- 
tion— Effect of See (1922) Dig. Coe. 602. 
Maharaj Bahadur Singh v. A. G. Forbes. 

1 Pat. 662 ; 70 I. 0. 394. 

Setting aside — Suit against two sets of 

defendants. 

Where the suit was brought against both sets 
of defendants if the plaintiff was wrongly given 
possession contrary to the decree, it was open to 
either of them to apply for restitution. Camels 
/. C,) Dori Lal V. U% JAmaga, 72 I, 0. 879 : 

1923 Oudh 16. 

Validity ^ Nulhly and irregularity — 

Di s tin ciio n — Test . 

ft cannot be maintained on principle that be- 
cause, a sale has been held in contravention of a 
statutory provision, it must necessarily be null and 
void. Aa irregularity is a deviation from a rule 
of law* whidh does not fake away the foundation 
or authority for the proceeding ; whereas a 
nullity is a proceeding that ia taken without ' 



707 


THE yearly digest 


708 


EXlCtJTIOH SALE. 


foundation ur is so essentially detcctue as to be 
no a\aii or effect One test is to see it the 
party can waive the objection. If he can, u 
amounts to an irregularity , 11 not, a nullity. A 
provision based on grounds ot public policy can- 
not be waived ; but il it is tor the benefit ot the 
indwiduai he can. {Mookerjee and Ckotzna JJ,\ 
R\ji\r Kaxtv Ghose p. Sheikh R.vhal\j,vn* Ga;!L 
27 C. W. K. 765 : 37 C. L, jr. 447 


aiuuty-^Fui chaser's rights-^Pro petP 
sold clearly identified but inaccurately descttbii 
tn documents relating to sale— Effect 

the land comprisec 
m it as Nanja 55 ; and the land was so disenb 
ea in the decree passed in a suit upon the mort- 
gage, the notice of sale in execution of that decre< 
and in the certificate of sale. The land was ii 
tact puiija and not nunja ; but there was no othei 

^^at the wore 

•« deed, in the decree and 

to the execution sale 
was merely an inaccurate description of the 

identified. 

and that the execution sale was valid and convey- 
itd M Purchaser, {Schwahe, C. /. 

t. y.) VENK4TARAMA AIVAR ElU- 

MALAI NaICKER. 44 T 35iy , 

17 L. W. 402 ; (1923) W. K. 217 : 
3211. L T.(H, C.) 246:bl.c:464: 

1923 Mad. 442 (3). 

held by Court without 
JF'sdjCtion-Sale invahd-ObjecHon 

sl 20 AKn Waiver. S« C. fl Code 

s>s. 20 AND 21. 27 C. W. H. 542. 


I FAMILY ARRAKTGEMENT. 

j was^to pass ihe interest oi all the membcib uf the 
j lamily in the piopeity. though it may be open to 
other members oi the family to dispute that inten- 
tion and to sabhfy the Court either that the aliena- 
I hon w.is not binding on them that the debt incurred 
b\ their father was not binding on them oi on anv 
other ground that then interest in the joint 
family propertv had not passed to the auction 
purchaser, 4i I A 1 Hel {Macleod C J, and 
Crump J ) Dada Jin vpp\ r. Yesu S vkhobv. 

25 Bom L, R. 494 * 73 I C. 402 : 1923 Bom. 450. 

• —When complete— Older of Coiut neces- 
sar>— Acceptance oi deposit—Eflect. SecC,P, 
Coi>F O. 21 R 34. 

(1923) Pat. 190. 

EXECUTOR — Liability to render accounts — /?£?- 
iention of assets^-Debts—Onus. 

Where an executor is sued for accounts, the 
onus lies on him to prove that he was a creditor 
of the estate of the deceased testator at the time 
of his death and that he was consequently entitled 
to retain the assets of a portion of them towards 
j the debt. {Mooketjoe and Chotzner^ //,) Pulin 
: Behari Dey V, Satya Charan Dey. 

70 1. C. 548 : 1923 CaL 79. 

Minor legatee — Deposit of sum in Bank 
—Breach of trubt by executor — Liability of Bank 
—Limitation. Acf^ Arts 48, 60, 120. 

Where in pursuance of the directions of a will, 
the executors deposited a sum of money in a Bank 
to accumulate until the minor legatee attained 
majority, but some time before the event, drew 
out the amounts : 


'yynai passes at sale. 

° ba reconciled 

rt" “ M khewat and where the words 
Panch gunda Minjumie das gunda Pokhta’'* 
were used m execution pioceedings. Held • The 
action purchaser would ho entitled to five gJudas 
village. {Cmtts and AdZTjT) 

^m cSDHD8r"“ 8o' 


The test is what the Court intends to sell and 
what purchaser uaderstands that he bought 
t^questi<m of what the Court could, or ^ould 
have sold does not arise, lo Mad 241 tp n- 

f G^TAhlf C-) SaSaH^- 

K.GmBAi. 1083 Hag. 8S8. 

■—■—What Passes undet-Bonse and site— 
SaU of hmse without siU—R,gfits of iurckaser. 

_ Where in execution of a money decree a honst* 
la without ttw site on which it stands the 
poig^ser cannot get possession of the house 
W^Bt ^getting pension of the site. (Bat- 
tm,J. CJ Sauasa p. Oambhir Chandsa. 

6 H. II. J. 25 ; 6S I. 0. 500 : Hag. 140. 

Hindu family 

efagamst father-son’s interest when pas- 

i *”? objection % any 
joint family proper^ 

a^retwip^plitfetrcd that 



. , ‘-'J agcajttiov HAC 

ior tne amounts thus drawn out, in the absence 
of notice, actual or constructive, that the depo- 
sitor were acting as trustees in the matter, the 
mnk was not privy to any breach of trust , that 
deposited as executors and as 
such the Bank was entitled to deal with them. 

For purposes of limitation, the suit must be 
^G&ted as one for conversion in which case Art, 
48 would apply or for money had and received 
foT plff’s. use in which case Art, 62 would apply, 
but not Ar.s. 120 or 133. (Macleod, C. /. and Shah, 
J .) Bank oe Bombay p. Fazulbhoy Ebrahim. 

1923 Bom. 166. 

K-PBOPEIEXAET EIOHTS-ioss of— Mortgage 
of proprietary rights. ^ 

Where the proprietary rights are mortgaged 
the ex-proprietary nights are lost if not claimed' 
wthin one year of the mortgage, and Act IV of 
1921 does not keep them alive. [Fremantle, S. 
M.) Abdul Majid Khan p. Sundar L-il. 

L. R. 4 A. 316 (Rev.) : 9 0, & A. L. R. 881, 

FAMIXY ABRAK0EMENT — Binding nature of — 
Principles applicable to 

A fair compromise of family disputes will be 
upheld by a Court though resting on grounds 
wftich as between strangers may not be satisfact- 
ory. The rights compromised should be of such ‘ 
a nature that they could at least have formed the 
subject matter of a claim, though a doubtful one 
^ limited owner, in order 
to bind reversioners, it must be a fair and honest 
ope repr^enting the estate and for its profehtion. 
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The principle applies not only for presciving the 
peace but also for pre-^erving the property. In the 
absence of proof of mistake, inequality of position, 
undue influence, fraud etc. a family arrange- 
ment made in settlement of a disputed or doubttui 
claim IS valid and binding and cannot be set aside 
merely on the basis that one party got more or 
less than that he would have legally got. 

Wnen minors are sought to be bound, it must 
be shown it was for their benefit. (Bncknill and 
//.)Ram Bahadur Sex Ganesh Bhagat, 
2 pat. 564 : 73 I. C. 542 : 1924 P. 49. 

FAMILY SETTLEMENT— 4 — Whether tn- 

forceable as a family settlement, 

A family settlement implies a mutual settlement 
by certain contending parties belonging to the 
same family of some disputed claims and rights 
and an award of aibitrators is not a settlement of 
that character, It is the decision of a tribunal 
constituted by the contending parties for the 
settlement of their disputes and in so far as it is a 
valid and lawful award, it is binding on the 
parties to the arbitration proceedings and their 
successors. Whether such an award is binding on 
persons whose interests are analogous to those of 
the parties to the arbitration proceedings is a 
matter which is not capable of an inflexible 
answer. In each case it has to be determined 
whether the person who agreed to the reference to 
arbitration was seeking to assert a right common 
to himself and others and had acted fairly in repre- 
senting those whose interest he had undertaken to 
protect, {Kan Zaiya Lai and Dalali A. J, C») 
CHAUDHR AIN Z ARIF UX-NISSA ChAUDHRI SHA- , 

Figuz Zaman. 26 0. C. 133 : | 

75 1 C 626: 1923 Ondh 185.' 

Setting aside. 

A bona fide settlement ot a tainily dispute | 
which has been fairly arrived at and acted upon 
cannot be set aside by a minor party unless 
vitiating circumstances are alleged and proved 
(Darnels, /.) Radha Krishax Shukul v, Kokh 
DAL Shukul. 31 a. l. j. 488 ; 

L. R. 4 A, 481 : 74 I. C. 964 : 1923 A. 666. 

FATAL ACCIDENTS ACT (ACT XIII OF 1866), S. 1 

— Damages-^Qnaniurn-Sasis of assessment. 

In a claim tor damages under the Fatal Acci- 
dents Act the reasonable expectation of pecuni- 
ary advantage by the relatives remaining alive 
may be taken into account by a Jury and damages 
'^'alsessed as the probable pecuniary loss thereby 
* bppasloned. 

l^iact that the deceased in some way pro- 
yoked tlw quarrel as a result of which he died, is 
immaterial so far as regards the claim for dam- 
ages under B* I of the Act. (Abdul Raoof and 
Abdul Quadr, JJ.) PuRA Ram v. Behari Ram, 

09 I. C, 364. 

1— Danrages awarded— Courts’ power 

bitdistribute. See (1922) Dig Col. 905, Syed 
RmA V, IChosh Mohini Dasi. 

71 1. C, 346. 

FOREIGN aD39GiE13^-Sf«^ cur* 

renoy-^Decree-^RaU of e^cohange. 

Where a suit is broughi In India on a foregin 
Judgment awarding damages in sterling the rahe 


FRONTIER CRIMES REGN. (XII OF 1901), S. 8. 

of exchange to be adopted should be die rate 
prevaling at the date of the judgment of the 
English Court, {Fawcett. J.] Madhavji Visram 
v, Ramniklal. 47 Bom. 487 : 26 Bom. L. R. 173 : 

70 I. C. 474 : 1923 Bom. 437. 

FOREST ACTf Ss. 6, 7. and 9— Applicability, 
Where the land is part of a permanently settled 
estate it is a private property and not the Govern- 
ment property within the meaning of the Forest 
Act and therefore cannot legally be subject of 
reservation under Chap II of that act. 

Ss 6, 7, and 9 equally refer to land which is of 
the description metioiied in S. 3, that is the pro- 
ceeding taken in respect of such land. (Woodroffe 
and Suhrawardy, JJ,) Secretary of State v. 
Abdvl Rahaman. 1923 Gal. 877. 

FRAUD— Co W«sxo«-iVa/Mf^ of —Proof necessary^ 
Charges of fraud and collusion must, be pro- 
ved by those who make them by established 
facts or inferences legitimately drawn from those 
facts taken together as a whole. Suspicions and 
surmises and conjecture are not permissible 
substitutes for those facts or those inferences, but 
that by no means requires that every puzzling 
artifice or contrivance resorted to by one accused 
of traud must necessarily be completely be un- 
ravelled and cleared up and made plain before a 
\cTdict can be properly found against him. 
(Lord Askinson.) Satish Chandr\ Chatterjre 
V Kumar Satish Kanta Roy, 

45 M, L. J. 383 : 33 M. L. T. 325 (P.C.) ; 

73 I. C. 801 : 1923 P, C. 73. 

Nature of — Setting aside cteicree — See 

Decree— Setting aside. 1 Rang. 600. 

Setting aside decree — Kotf'Service of 

Summons. 

Where an ex parte decree is passed and a suit is 
brought to set it aside on the ground that the sum* 
mons was deliberately suppressed with a view to 
prevent the party from defending the suit, there 
is a fraud committed and the court can set aside 
the decree (Das and Maepherson, Jj.) Maharani 
Janki Kuer r, Babo Thakur Rai. 

(1923) Pat. 336 : 76 I. C. 343 (2), 

Setting aside decree — Suppression 

of Summons — Incomplete statement of law 
in plaint — If amounts to See. Decree— Setting 
aside. 1923 Cal. 669. 

■"—Setting aside decree— What is necessary 

for— Suppression of evidence— Effect. See De- 
cree-Setting Aside. 1923 Bom. 379. 

FRONTIER CRIMES REGULATION (III OF 1901) 
Ss, 8 and 60 — Pendency of suit — Proceedings 
under S. 8^ 

A decree passed under section 8 of Regn. Ill of 
1901 whether passed wrongly, or rightly is an 
actually subsisting decree and, under section 60 of 
the Frontier Crimes Regulation, it cannot be 
called in question or set aside by any Civil Court. 

The decree certainly cannot be set aside by a 
Civil Court. Even if the finding of the Civil 
Court conflicts With that decree, the decree could 
not be finally extinguished unless and until the 
Chief Commissioner had set it aside in the exer- 
cise of the powers of the revision. This hoWWer 
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is not the same thing as holding that the tivil i 
coart cannot proceed at all wxth a bint whkh ts j 
before it* simply because some illegal proceedings 
under S. 10 has been taken aftei the suit. What j 
the Civil Court is entitled to do is not to call in ! 
question the proceedings or the \alidity of the t 
decree^ but simply to ignore them. It is perfectly j 
clear, that S. 8 cannot, in any circumstances 
legally come into operation at all when a civil 
suit 18 already pending. The civil court has 
entertained the suit s?ith jurisdiction, so far as 
this question is concerned, to entertain it, and no j 
illegal proceedings by any outbide authority in ' 
contravention of the provisions of law could ' 
possibly effect itb jurisdiction to continue the . 
hearing of the case. 

An illegal proceeding under section 8, Frontier 
Crimes Keguiation, cannot in any circumstances, 
oust the jurisdiction of a ciul court to continue 
the trial of a civil amt which has been legally 
iastiiuied before it prior to any proceedings under 
section 8 Frontier Crimes Regulation. [Pipon, J. 
C.) Firm of Sham Das Bhim Sai^: p* Firm ot 
Kalu Ram Bashe^^hak Nath. 72 I. C. 927. 

GAMBIiIire ACT (III of mD—Dtsconnt on aids 
— [f gamings Implemenis not actually used— 
Ptcsumption, I 

A mere discount on odds does not corae within | 
the meaning of commission so as to nuke it an j 
offence uader the Gambling Act. ^ I 

The presence ot implements oi gaming, winch 
were not actually being used at the time, docs nut ; 
give rise to a presumption that the house was a j 
common gaming house, (Ryrts, J.) Dcrga 
Prasad v. Bmveror* 

45 A. 258 : 21 A. I>. J. 38 . 

9 0, A A. L. B. 318 . 1923 A. 192. 

Sb. 3, 4aiid 18-Ci. P. Code S, 562— 

Applicability of— Warrant of search and arrest 
nc^ addressed to mdividual— Gambling in public 
place. See (1922) Dig. Col. 607. Emperor r. 
Shankar Dayal. 9 o. L. j . 667 : 

24 Cr. I. 3, 14 : 71 I. C, 62. 


does not apply to the Contract Act winch was 
enacted earlier. {Sanderson, C. J and Richard- 
son,]) Rash Behari Kakuriv. Narain Das 
Dorilil. 60 CaL 399 : 27 C. W. N. 231 : 

1923 Cal. 182. 

S. 3 (31) — Magistrate — Meaning of — 

Inapplicable to the interpretation of Martial Law 
Ordinance See Malabar Martial Law Ordi- 
nance S. 4 (2) (b), 44 H. I. J. 428. 

S. 3 (39) — Person— Meaning of — In 

eludes Corporation. See CR, P. Code S. 250, 

1923 Lah. 31 (1), 

S, 2B- Criminal trial — Xo two Punish- 
ments for the same act. 

Where either of the two offences under the two 
different Acts arc constitued by the same acts, the 
offender cannot be punished for both. Zapr 
All, Jj Hvkim Bahadur Singh v. Emperor. 

1923 Lah. 342. 

GOEAKHPUR GOEAET ACT (I of 1919) S. 8-Rc- 

SI gnat ion — Nomination of heir. 

Where Goralt on becoming too old for work 
was allowed to produce his grandson and get 
him appointed as his heir, it is a legitimate infer- 
ence that he resigned his place in favour of the 
heir under S. 8 of the Act. {Pearson, /. M.) 
Krishna Kishoke Chandra v, Bhagelu- 
lhamar !«• 4 A. 40 (Rev.). 

GOVERNMENT OF INDIA ACT, S. 106, SUB, S. 2 
— Powci of High Coiiit to compel Revenue 
authonty to do its duty. 

The order of a High Court to a revenue officer 
to do his statutory duty would not be the exercise 
of “original jurisdiction in any matter concerning 
the revenue” within the meaning of S. 106, Govt 
of India Act. (Lord Phillmorc) Alcock Ashdown 
and Co. Ltd. v. The Chief Revenue Authority 
OI Bombay, 47 Born* 742 : 

45 M. L. J 692 : 33 M. L. T. (P.C.) 267 : 
L, R. 4 P. C. 188 : 18 L W. 918 : 75 I. C. 392 : 

25 Bom D. R. 920 : 21 A. D, I. €89 : 


S. 6— Money on the person of utcuseff— 

W&rfeitun. , 

S* 5 of the Gambling Act authorises only the 
seizure of money found therein. Money lound 
on search of persons is not authorised to be seued 
and cannot be forfeited, {Kotwal, *4. /. C'.) 
CmAWRBmi V, Emperor. 1923 Nag. 66. 

— S Public placeShnd alley removed 

Jrompubhc road. 

Where a blind alley removed a considerable 
4istoce from a pubbe road and approached only 
by a'dfcnitdns lane is not a public place^ within 
thh n&eaning of tixe section and a conviction for 
jgambfing in a public place could not stand. 
{AMal Quadif, /J Muhammed Ali v. Emperor, 
^ 1923 Dab. 278 (2). 


16— Public place— -Meaning of— 

and surroundings. See (1922) Dig. 

Bashir. 26 9. 0* 41. 

ACT, 8. 3 (20)— failH— 

Pff 4e6,«itipn of "'good 

i 4' I <S®n«i;^ 'Clauses Act 


I 


(1933) M W N. 557 : 50 I. A. 227 : 

(1923) P. C. 138 (P.Cd* 

S. 107— Agency Court— Power of High 

Court to transfer case from Agency Court — 
Vizagapaiam Agency RuleStR* 14 
Under S. l07 of the Government of India the 
High Court has power to transfer a case from ibe 
Court of an Agency Commissioner to an equal or 
superior court. The Court of the Agency Com 
mission er is subject to the Appellate jurisdiction 
of the High Court. The District Court is not a 
Court equal or superior to that of an Agency 
Commissioner and the transfer of a case from 
his file must be to the High Court. (Oldfield 
and Venkatasubba Rao, J/,) MAHARAJAH OF 
JEYPORE V. Ganqa Raju- 46 Mad. 726 : 

46 M. I. J. 8 ; 17 L W. 51t : 

(1923) M. W. N. 277 : 32 M. L. T. (H.C.) 289 : 

72 L C. 745 : 1923 Mad. 604 

— S 107 — Order purported to be parsed 

under S. U4, Cr. F. C.— Absolute want of i^r^s- 
diction —Powers tif interference, See Cr., P* Code 
a 144, IPaLL. R.m ()03:.K 
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— S. 107 — Powers of superintendence-^ 

High court— Grounds for interference. 

Though the powers conferred on the High 
court under S. 107 of the Govt, of India Act arc 
extensive enough to authorise the Court, in the 
exercise of its "discretion, to send for the record of 
such a proceeding in a Subordinate Court, namely 
the record of an enquiry conducted by a District 
Judge wuth a view to drawing up a list ot persons 
proved to be louts, and to examine such record 
and thereafter issue such orders or instructions to 
the District Judge as might appear to be proper, 
the High Court would not interfere in the 
exercise of its powers of superintendence, where 
the sole ground upon which interference was 
asked for was that the decision of the District 
Judge was against the weight of the evidence. 
{Piggott, J ) Kashi Nath v. Emperor. 

45 A. 678 : I. a. 4 A. 317 : 21 A. L. J. 671 : 
9 0. A A. B. 606 : 74 I. C. 11 : 1924 A. 69. 

-S, Kyt— ‘Proceedings under S, of 

the Cnmtnal Procedure Codc^Abuse of the 
process of Court — Revision — Interference. 

Where proceedings aie taken under S, 145 of 
the Code of Criminal Procedure which amount to 
an abuse of the process of Court and the object 
of which is to harass or annoy a successful party 
in ®rior possession proceedings, the High Court 
Wia interfere under S. 107 of tbe Govt, of India 
Act (Ghose and Chotzner^ //.) Aran Sardar 
Hara Sundar Majumdar. 

27 C. W. N. 171 : 37 C. L. J 39 : 

71 I. C. 225 : 24 Cr. L. J. 97 : 1923 Cal. 95. 

-S. 107 — Rateable dt sir tbui ion— Order 
defecHve — Interference^ 

Where an order under S 73 C P.C. is hopeless- 
ly inadequate and does not rcter to the claims of 
parties, arguments advanced and reasons for the 
conclusions arrived at, the High Court can inter- 
fere under S, 107 G, I. Act (MuUiok and Bucknill, 
JJ,) Babu Bishcn Mohon Sahay V . Narayan 
Prasad Asthana. 74 1. G. 140. 

S. 107-“f?e«f Controller— If a court — 

Superintendence— Powers of — Calcutta EentAct 
III of 1920. 

The Court of the Rent Controller appointed 
under the Calcutta Rent Act is a court of cxvil 
jurisdiction subject to the powers of super- 
intendence conferred by the High Court under S 
^ tbe Govt, of India Act and the High Court 
interfere in revisirai with its decision 
{Wo^^o0e e^nd Gkose, JJ.) Adbul Hu^ v. 
MahomBD^ 1923 Gal. 811. 

S, 107— of criminal proceding— 

PmMng cMl smt"— Power of High Court 
The High Chart is under S. 107 of the Govern* 
ment of India Act invested with powers of super- 
in l^pdence over all subordinate courts in the 
Presf^ww apd this ppwer includes a power to 
proc^e<%i«8 in a Magistrate’s 
CSiife til ^jdedsiw of a Civil suit between the 
parties. Where however the decision of tbe Civil 
suit would not conclusively determine the 
question of poss^sh^n of property which was 
the only material point for 1 deci^on of the 
Criminal Court, the High Court JPdused to stay 


GRANT. 

the trial of the Ciiminal Pioceediiigs. {Spencer, 
J.) Nambia Pillai v: Sudala! muthc Nadan. 

17 L. W. 570 : il923| M, W. N. 276 : 

44 M. T. J 642 : 82 M. L. T. {H.G.) 191 : 

1923 Had 595. 

GRANT — Confiscation — Effe( t of~Rcgraut, 

The true ehect ot an order for confiscation must 
depend on its terms. {Mookeriee and Chotiner, 
JJ). Nurul Hl\» V. Maharaja Birendka 
KibHORE Maniky’a Hah idah. 38 C. I.. 1. 121 

72 I. C. 979 

Construchon — Authority to give— Bur- 
den of pjoof—puira poutradi Ktame Meaning of. 

Rent free grants was made 70 years back to 
excavate tanks and to hold them putta foulradt- 
Krame. In a suit to recover possession by the 
heirs of the grantor, the burden of proof is initial- 
ly on the grantees* heirs to shovx the grantor 
authority to make but where the grant has been 
in operation for a long terra, and the grantnr 
or hii> heirs have never taken any steps 
in ejectment, the bin den is shifted on the 
plaintiff to prove how they eame to acquiesce lu 
it* The court can m such a case draw tbe inference 
that the grantor had authority to do it. The use 
of the words ^^putru pouirudi Rrame"^ made it 
perpetual and hence transterable, {Mookerjee and 
Rankin JJ'.} TaraKeswak Pal p. Srish 
Chandra Ghosh Mandal. 27 C. W, N 964, 

Construction — Jaghi r—Ltfe estate. 

In the absence of words clearly indicating a 
contrary intention a jagbir is presumed to be the 
grant of an estste only for hie, 3 Bom, 186, 46 C, 
683 , 1921 Pat, 369 referred to [Miller, C. /, and 
Muliick, J.) Guru Mahadeo Asram Prasad 
Singh v . Jagatraj Kuer. 71 1, G. 929. 

Construction — Jagir to person and his 

heirs— Nature of estate taken. See (1922) DxG. 

' Col. 610. Golam Nabi v . ChoWdhuei Basudeb 
I Das. 69 I. C. 849. 

Construction— Mode of user. 

Where the terms of the original giant arc 
ambiguous or where they cannot be proved by 
direct evidence a reterence to the mode of user 
of the lands is legitimate. 16 C, L. ]. 322 , 46 
C. 160 Ref, [Mookerjee and Cummg, JJ,) Rani 
Hemanta Cumaki Debi V . The Midnapore 
Zemidari Co, 1923 Cal. 25. 

Construction— PrmetpUs of. 

The construction of a grant must depend upon 
the interpretation of all its terms and except in 
a case of ambiguity extrinsic evidence would not 
be admissible, {Uookerfee and Choitner, JJ) 
Mahomed Janu Mia a, MApejb ali Choudhurl 

27 C. W. N. 328. 

Construction. — Resumahle grant — 

Chanty — Service tenure. 

Where a person alleged that a tenure Is resume 
able the burden of proving the allegation is On 
him and not on the grantee. 28 B. 305 referred 
to. Under the terms of a grant it was specified 
that the grantee was to enjoy the lands conduct- 
ing vazhipadu to the diety Held that the ^ grant 
was ncrt a service grant and that tbe offering of 
vashipadu , simply meant tbe **offeringof tide of 
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which the greater part relurijcd tu the grantor.” 
{rlyltng anti Ramesam, //.) Bamasami Pattak 
V. LAKSilMI, 

17 t. W. 514 : 32 M. L T. (E, G ) 399 . 
(1923) M. W. N. 343 : 72 I. C. 627 : 

1923 Mad 572. 

— Coubtruction Surrounding circumstan- 
ces— Extrinsic evidence. Sec (1922) Dig Col. 
610. Abinas Chandra Das <■, Majub Ali 
Chowdhury. 70 1 C. 273. 


: Eshitfb in Berar— Rules governing See 

I (1922) Dig. Col, 682, Krishna Rao v. Nilkanth. 

* 69 I, C. 800. 

— — Inference form user — Absence of flea in 

platnL 

Where the plaint contained a pica of immemo- 
rial ushr the court can legitimately draw an in- 
ference of grant from such user. [iAtose^ I) 
Amritinath Biswas v. Jogendra Chandra 
Bhattacharjee. 69 I. C. 183 (2). 


• “Implied term— When presumed. See 

fl922) Di<». Cot. 610. Tiruneelxkantam Sekvai 
!?• Raja of RamNAD. 46 M. Ip ; 70 I. C. 469. 

in am — Chanty tnam — Share of the 

proceeds of the inam appro fruited io the friiate 
use of the inamdar — Effect of. 

The fact that a third share of the prueeeds of 
an inam has been appropriated by the inamdars 
for their private uses does not make it the less a 
charity iuam for the grant was only one and ' 
coula not be split up into parts— a personal grant j 
of one-third and a chanty grant of two thirds of ! 
the inam. 40 M. 116 KeU on. {Aylingand 
Ramesam, JJd SOndaR\Raja Chariak v. Ali 
Mahomed Ethibar Kh \n Saib. 

44 M. 1. 3. 649 ■ 
72 I. C. 690 • 1923 Mad. 661. 

— inam—Coiislruttion — Proceedings of 

Inam Commtsstonef . | 

Where there is an inam grant, the Court must • 
construe its terms for itself and the decision of 
the Inam Commissioner is not conclusive. It is 
not safe to interpret one document by reference 
to recilali in another document. It is only where 
the Court has given a definite meaning to certain 
^expressions that that meaning should he applied 
to such expressions in other cases. In . interpre- 
ting deeds and contracts great weight should be 
attached to the recitals in the documents them 
selves in gathering the intentions of the parties 
thereto. {Phtlltps and Devadoss, JJ ) Jagga Rao 
Bahadur Garu v. Gonhar Bibi. 17 I*. W. 521 . 

(1933) M. W, Sf. 347 : 72 I. C. 789 : 

1923 Mad. 645 


Imtm — Dkartnadayam — What is 

Where a grant is made as inam Dharmadaya^ 
the significance is that it was made on grounds 
of religion and not on political grounds— 
The fact that it is referred to as jagir or 'saranjam 
i.e. political, does not derogate from the effect 
of the grant itself. The question whether the 
tenure is political is one which is for the determi- 
nation of the Govt. {Viscount Haldane) Maha- 
aA|A OF Kolhapur r. Bala Maharaj. 

38 K. L. T. 378 (P. 0 ) : 50 X. A. 308 : 
{im) M. W. E. 638 : 1923 P. C. 194, (P. G.). 


— — ‘Enfranchisement — Karnam service— 
Title deed— Arrangements relamig to— Effect, 
f jL|922) Dig. Col, 681 Tadikonda Lakshmi- 


V. Venkataratnamma. 




70 I. C. $42 


Enfranchi^mefll — Title deed issued to 
estate— Rights of reversioners. 
^4 ^’OdL. 682. ABDDEUm Vbnkata- 


ti. GAtASAJU. 


70 L 0* 677. 


' —Maintenance grant—Rtghis of grantee 

— and prowls of estate — Accretion, 

I Where a Hindu wife is given possession of 
j certain villages under a lease by her husband 
I sub|ect to the payment of rent to him, she has 
j no estate m the villages but only a maintenance 
1 grant ; and. the substance of the grant is that it is 
the rents, issues and profits that are alienated 
and not the immoveable properties out of which 
such rents, issues and profits arise which remain 
the property of the grantor and annexed to his 
estate. The undisposed of accumulations of 
the wife cannot follow the ^ estate” because the 
title to the estate was never m the wife but 
alwajs in iier husband the grantor. In order 
that there may be an accretion there must be 
an estate to which the accumulations may accrete 
{Das and Adamij /.) Rameshwar NaraiN 
Singh v. Riknath Koeri. 1923 P. 165. 

X atilt e of— Rent free-^Long possession, 

Mere possession of land for a long series of 
years wnhout payment of rent does not necessarily 
mean a rent free grant. {Mookerjee and Beach- 
croft, JJ) Girija Nath Roy Chowdhury v, 
Chandi Charan Laha, 38 G, L. J. 307. 

— ^rtor io 1802 — Ptestimpiton, 

Where lands were granted m mam prior to 
1802, that fact is strong evidence to raise the 
presumption that they were excluded from the 
Permanent Settlement. ifAyhng and Odgers, JJ ) 
XoTA Varahaliah V, Sree Venkata Sxjrya- 
NARAYANA, 18 L. R. 324 : (1923) M. W. N, 782 : 

75 I. G. 466. 

'Sai anjam' grant — Presumpkon. 

A grant of Saranjam may be either of the soil 
and the whole revenue derived from it? or a grant 
ot the Royal share of the revenue only. There 
is no presumption that a grant of Saranjam is a 
grant of Royal revenue only. It must be deter* 
mined in each case upon the facts what was the 
quality of the original grant although it may be 
tnat It ts ordinarily a grant of the Royal revenue 
oni5\ 

It was plain that the original grant wAS made 
in respect of political services ; but there was 
nothing in any of the documents produced which 
si^gested that all that the grant was intended to 
give to the grantees was a lease from payment of 
the royal share of the Revenue. On the contrary 
in one of the early documents founded on the 
grant, mention was made expressly of the Kasha 
HebU (subject of the grant) with its hamkts d.nd 
WatnhoL with the Mahal Jakath and 
‘‘with the whole of the dues anti cesses and'hid- 
den tr^sures, exclusive however. of the dues of 
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Hackdars and Inaindars” and the language of the 
other documents was in similar terms, ft was 
significant also that in tiie deed of partition exe- 
cuted by the grand-iather of the plaintiff in 1870 
the property paititioned was described as the 
Jahagir \ illages of Kasbe Hebli and Majre Wat- 
anhal and the Mou/a of Talvai and Kurdapur*’ 
obtained from the British Government’^ Through 
out the documents there was no suggestion that 
what was conveyed was merely the Royal share 
of the land revenue of the lands was conveyed to 
the grantees and the amount oiVaQ nazaiaua 
which bad been levied from time to tune 
appeared to have been based on theyeartly 
revenue of the estate, “there being no suggestion 
that the revenue derived by the holder as 
occupant” was distinct from the Saranjaradar was 
not liable to Nazarana 

Held : All these considerations are sufficient 
to justify the inference that the original grant 
was a grant of the soil (Lord Salvesen.) The 
Secretary of State for ix^dxa ix Council v. 
hA\m Bai. 47 Bom. 327 : 44 M. I. J. 471 : 

28 C. W. N. 49 : 

17 L W. 405 . 32 M. L. T (P C.) Ill : 

37 C. I. J. 464 : 25 Bom L. E. 527 : 

12 I. C. 898 50 I A. 49 * (1923) P. C 6. 

^Seryice Inam — Alienation— Attachment 

ol property in execution and sale— Legality of. 

(1922) Dig. Col. 683 Neti Anjaneyalu y, 
Sfei VeNUgofal Rice Mill Ltd, Tenali* 

70 I. C. 466, 

— Service inatnSHfplus income — Right 

io~~Resufnptton on failure of service— Rights of 
Government— Powers of Court 

Where there is an inam burdened with a tiust, 
the surplus remaining afte r the expenses of the 
trust have been met belongs to the inamdar and 
be is not- accountable therefor SOM. L. T lOl , 
15 L. W. 241 Ref. It is not for the Court to 
treat inams as resumed on the ground of the 
services having become unnecessary. The 
power of resumption rests unly with the Govern- 
ment and the Govt alone can give directions for 
application of its income. {Spencer and 
Devadoss, //.) JAKKAM REDDI SeSHADRI REDDI 
u Sir S. Su bra man I a Iyer, K. C. L E. 

32 M. L. T. (H. C.) 89 : 74 I. C. 35 : 

1923 Had. 163. 

— — ^'Sransfei abili t^—Resuma ble g ran L 

resumable is not transferable. 
A ^aiwgf^grapt .rs pot transferable sdthough it is 
noj^ ri^mnable^ t (Simpson^ AJ»C^) Siya Ram y. 
Sajlik. , . lOO. L J. 335* 

0tTA!BBIAlf AH3S WABB— of gw«r- 
dian — Nature of possession — How far binding, 
"Though a guardxaa 'cannot make admissions 
hlittnl^ on vsrards,<y^t where the question that is 
being investigated is the nature of the possession 
rtos^jardwn.and he adp^ts he ’ is holding with 
the consent of the tni^ees8» that will be admissi- 
ble to prove that it wa4' not adverse. (Schimbe, 
0. h and CmiiU fTnsdkr, J > SHGt^MUGAFFA v, 
SaRQARAYA CHBTW.f . . ^ * 18 B. W. 9G7 : 

33 He % (Hi m^m im. 


I — Arbiitation on behalf of ward — Onerous 

terms in reference— A wait! if binding on ward — 
Legal misconduct (boss negligence. Sec 
AkbitratiuN 44 M. Ii. J. 268.' 

—Dctfd t \ccnted %m personal capactiy'— 

Effect, 

Whcic a pei^on executes a document in his 
own name and there is no doubt as to his acting 
as the guardian of his word, no question of rati- 
fiction arises at all. The act must be taken as 
one which bad no reference to the ward. (Mooker- 
jee and IValmscy^ 3J.) Annada Kimar Das 
V. Dwarka NaTh Maindal 

27 C. W. N, 1029. 

- — How fat minor bound by acts of Guar-* 

dian, 

A person under disability is no doubt bound by 
acts 01 hii> giiaidian, but sucb a person can re- 
open the proceedings alter the disability ceases, if 
he satisfies the court that the act of the guardian 
has prejudiced him. {DuS and Kulwant Sahay, 
jj ) R.\o Bahadur Man Singh v. Mahaelani 
Na\v\lakhbatl 2 Pat. 607 * 4 Pat. L. T. 335 : 

73 I. C. 822 : 1928 P. 498. 

Personal Habitity of ward — Covenants 

by guardian — If can impose. See U. P. Court of 
WARDS Act, S. 61. 74 I. C. 90. 

Promissory note by guardian— Neces- 
sary purpose — Minors not bound. 

The promissory note sued upon contained 
the words I {the sister) had taken 
these rupees because I conduct a suit in the Court 
as the guardian of minors named Thakordars and 
Sangerlal (brothers) and 1 shall pay you the rupees 
of the promissory note with interest at one per- 
cent per mensem whenever you will demand to 
same. Held that assuming that she the executant 
(sister of minors) was a de facto guardian she does 
not purport in the document to bind the minors. 
They cannot therefore be per^^onally responsible 
on the note, nor could the sister as the next 
friend or as si&ter of the minors make a contract 
with the plaintiff which would haul the estate of 
Ih^minois The plaintiff may proceed against 
the nnnots to recover moneys which they might 
be liable to pay as a debt incurred by their father 
or by their mother or sister for necessary pur- 
poses. in another suit properly framed. (Maclead 
C. and Crump. J,) PaRbhubhai v. Bai Ialita 

1928 Bom. 304. 

GBABBIANS AND WABBS ACT— Proceedings 
under— Scope of Inqmry'disputes between minor 
and strangers. 

The summary enquiry under the guardians and 
wards Act is only intended to protect the interests 
of the minor. Disputes between minors and 
strangers who have no interst in the guardian- 
ship of the minor are not to be enquired into in 
such pioceedings. (Subbanna and Ramaswamy 
Iyengar, JL) Krishna Setxy p. Lakshmidevar- 
AMMA. , 1 Mys. L, J, 124. 

— SBil Appointment of guardians 

—AirpiUation for. 

Sections 7 and 8 of the Guardians and Wards 
Act do not necessarily require that when once 
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SXJABDIANS AHB WARDS ACT, S. 7. 

instituted on a proper 
shouid be taken from the person whom 
the Couit appoints, though ocrtaiiily in practice 

Mt iOam’cls. A. J. C.) 

Mt, Isr V, Mt. MigBULAN. 

8 0 & A. I E. 74 : 73 I, G. 2S6. 

„f ’^-Apointmcnt of guardian- Rights 

— is/ies of relatives, 

ha^S “*■ “’^management 

Md been proved, the mere desire of the relatives 

^ sufficient reason for depri- 
ve the widowed mother of the minor of Lr 

rWI^.****^ ‘■'“I"* i?uardian of her minor 

child a property, (Aofren/, .1. /. C.) Mt. Laxmi 
Ba! V. Abdul Kadir. 1923 Hag. m (i)! 


720 

G0ABDIANS AND WAEBS ACT, S. 17. 

^ P®/^o“’s application to be apooinfed 
a guardian of a minor is rejected and there is 

I Hnn * subsequent applica- 

^entertained^r® P.™" willnTbe 

: snA uf , P“ceedings under the Guardians 
I intended to be summary 

wiietner ifie guardian was bv chirarf#ar 

cednre is materiair/irfelurar aTc 

I Gofalraop. SHHAkN." ^ im’Hag-^-^- 


^ss. 7 and 2S-F,U/ier’s right to cm- 

i’^’ith mothei— Effect 

Where there IS nothing established against a 
father ejeept tiiat he and his wife are on bad 

of ids cMd'’'"ThTf ‘0 ‘I’e custody 
fiin J fact that he at one time agreed 

matelTl J^emarn with the other is im- 

menal as it i!> a re^/ocable agreement iOkiJleld 

ARA slrvfvif^^’^ Bommaiiev- 

M r®W ^ »i*R«AYA!«MA. 

18 L. w. 173 : (1828) X. W. H. 668 : 73 I. C. 948 : 

1924 Mad. 45 


for property of which 
t ie minor IS not entitled to present possession— 

See (1921] Dig, Col. 
586 , AIA\.%R AMMAL V, Na HAVANA N \ICK. 

70 I. C. 860. 

I Id 7*““Minor Shebait— 'GuardiaM for tie* 

appoMed. 

(19221 Di(a. Col. oi2, Kilhvv, Mt. Bahuria. 

70 1, C. 872 (2) 


siderafint' £uardian-Coit- 

<^ccount-Manage. 
-Remuneration lady-Stcurity 

shmla®vSrnTo"‘rr » purdana- 

snin lady is no ground for rejecting her claim to 

Where°howew**'^^'^'’ property of a minor, 
wtiere however the minor’s estate owns a hip 

business which could not be mana^d bv f 

assign applicant without an 

another Ae * “ay be a ground for appointing 
another person as guardian. Where an appellate 

ment 3«J'"3ability of the appoint- 
ive into con •^“Y- ®® guardian it may 

me info consideration also the questions of the 

VTas be%aid to hto as 

! r)As ‘ Mt. Rajrani v. Bhagwan- 

69 I. C, 696. 


77 ;^ahr^itiT”’‘'“ ‘^f^'^^rdian-Right 

£H3B£rr£“»' 

8 0 & A. I. S 74 ; 73 1, C, 2SS. 


^'t~Fafher as guardian. 


xxTu,. Au ^ s^aratan. 

ibe ^ ^ maintenance order against 

Hot which was loV 

a bov of Partly not paid and where the ward 
fathpr wanted to learn tailoring while the 

father shoV,? thi 

neciailv wh ^ il° u ^PP°tnted a guardian es- 
t^wird^ re.married and divorced 

V. Karim bWJ' M’JKAbar 

arim Bakhsh. U I, C. 496 ; 1923 Lah. 2«B. 


-S 10- 


Illness of rchUdte“h7 cnftl? ‘’“■ 

father is no reason to make ot/ ,h 
1928 tab. 876. 

Whereat w^^alVedVat^"!? 

part of the property w the* m*i Vs 1*!”“*’°“ ® 

tc^pay oi certain debts on which 

.S’' sKr-s-t 

appointme^ of a eLra? “'’*’’“1.*!°" 



infMt child hVJ-’’*®”®''®’’ custody of his 
minor’sfather i Vani “ V/ 

Ku-mari Drvi p. Mahendr^a SmtH. 71 i a ^ 


act^ f * and a to- 

k ^ guardian of a minor the Court win hat 

of guardian. The 

Of S. 19 of the Guardians and Wards Act wf? 
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§VAnmAM AND WARDS ACT, S. 17. i GDARDUNS AND WARDS ACX» S. 46, 


from beiii)! subject to the ptovisions of S. 17 ex- 
pressly override them. 7. C and Haiii- 

faxy A. J. C.) Rani Sxheba v, Thakuk Mapen- 
DRa SinoH. 19 N D. R. 45 . 6 N. I. J. Ill : 

1933 Nag. 199 

— S. Vt—Vncha$ic mother — Rig7it^ of 

gmrdtanship 

The mere fact of unchastity is not enough to j 
deprive a mother of her rigats of guardianship. ' 
{Kotwah A J C.) Mt- Gangu v Mt. Koxoshi I 
74 I. C. 53 : 1923 Nag. 305. 1 

— S. 17 (1) and {2)— Guardianship of i7te\ 

person of a nnnor^Prcference among claimants I 
— Presumptive Imf ineligible* I 

When the claims of distant relations to the 
guardianship of the person of a minor have to be 
compared there is no question of prefcience 
other than what arises from a consideiation ofj 
the minor's welfare. The presumptive heir to i 
the property of a minor is not a suitable person 1 
to his appointed guardian of his person as such a ' 
person stands to gam by the minoi's death. 10 ' 
M. L. J. 357 ; 2 C. L. R, 583 , 10 I. C. 283 Ref. i 
{Spencer and Venkatasubba Rao, J7*\ Nara- 
SAYYA v. Venkatappa. 44 M. L. J. 62 : ! 


I An Older urd-*r S. 30 of the Guardians and 
Wards Att is not appealable. {Pi^gott and 
Walsh, 71*) Lacbmi Prasap ik Baldeo Dube. 
j 1923 A. 14 (I). 

j Sg, 29 and 30 — Transfer without sane- 

! tion of Court — Sancuon obtained under O. 21, 
R, 83 C P. Code— Effect ot. Sec (1922) Dig. Col. 
613, Dwijendra Mon an Sarma v* Manorama 
Dasl 49 Cal 911 : 28 C. W. N. 57 ! 

70 I. G. 990. 

S 31 — Permission — When to be granted 

—Inquiiy — 'Seccssity jot. 

S. 31 oi the Guardians and Wards Act requires 
that permission to a guardian to do any of the 
acts mentioned in S. 29 shall be granted only in 
case of necessiiy or advantage to the ward. The 
order granting the permission should also recite 
the necessity oi advantage. But the absence of 
any enquiry does not make the order a nullity. 
[MooTtajee and Rankin, JJ I Pkohlad ChaNDRA 
CiiOWDHURY tu RaMSARAX CHOWDHURY. 

38 C. L. J. 213, 

Ss, 34, 47 and 48 — Appeal — Order direct* 

mg filing of- accojiit^ and payment of money. 
Where the District Court passes an order under 


(1923) W. N. 12 : 17 D. W. 92 : 71 I. G. 298 : ; S. 34 of the Guardians and Wards Act directing 

1923 Mad. 359. , the guardian to pay into the Court a certain sura 


of money as being the balance due to him on an 


0. 12 Appointment of guardian---' 
Father'— European Bnt$sh subject* 

Where the parties to a case are not European 
British subjects. S. 19 of the Guardians and 
Wards Act lays down in dear and unmistakable j 
terms that the Court is not authorised to appoint 
or declare a guardian of the person of a minor 
whose father is livings unless that father is unfit 
to be guardian. There is no reason to suppose 
that an application by the father himself was 
intended to be excepted fiom the provis’ops of 
the secuon. The view of the legislature pre- 
sumably IS that the father is the natural guardian | 
and does not require appointment. {Brown, A. 
/. C) Ramjan Khan v. Marian Bibi, 

72 I, C 200 : 1923 Bang. 120, 

S, X2—Powei to appoint fathei . 

The District Judge has no power to appoint the j 
father guardian of his minor bon under S. 19, | 
of the Act. {Dalai, J* C ) Mt. Chandra Kuar v. 
Chotey Lal. 9 0. & a. L. E. 913. 

‘S, 19 (g ) — Mother appointed guardian of 

chiidfen — Declamiton of estate being taken by 
Co^r^ of Wards. 

It' is only where the Court of Wards has 
assumed superintendance of the person, 
that a District Court in Bombay is deprived of its 
jaBis4*ot*on to appoint a guardian for a minor. 

a. C. i. and Cramp, J ) Nagava GUR- 
lino«?*«a Handi If. Collector of Belgaom. 
r. 25 Bom. D. E. 1232- 

25— Father’s right to custody of minor 
child* Bee Guardians and Wards, Act Ss. 7, 25 

18 L. W. 173. 

Sg, 29 under--Not ap. 

pealabU* i* 


examination of accounts, the order is not open to 
I appeal but may be questioned in revision, 
I (Broadway, /.) Ram Jas v. Chant. 

I 1923 lah. 89 {!). 

Ss. 34 and 22— Appointment of guardian 

—Order when effective— Omission to furnish 
seem i ty— Removal. 

An order appointing a person as guardian 
though appealable as soon as it is made does not 
become effective or entitle the guardian to act as 
such, until he has furnished security, failure to 
furnish security is a ground for removal of the 
guardian. {Hairison, J.) Mt. Khusal Devi h. 
SUKH Dial. 71 I. C. 572, 

-Ss. 34, 85, 45 — Attachment of property 

guardian of improper. 

The Court has no power to attach the property 
of the guaidian or his surety for the pni^ose ci 
realising the balance. 

Section 35 of the Act provides the remedy for 
the realisation of the amount due from the guar- 
dian. Ample powers are also given under section 
45 of the Act to. the District Judge. {Abdul 
Raoof, J.) RadhakisHxVN v, Khushi Ram. 

1928 Wh, m {!)- 

S, 40 — Removal of— Successive applica- 
tions — Same allegations— Grounds for removal. 
See (1922) Dig. Col, 6l5 Bhagwan Dasv. 
Mangalia. 45 A. 196 : 71 I. C. 416, 

S, 46 — Report of Collector— When evi- 
dence. 

It is only when the District Court calls upon 
the Collector for a report under S. 46 that it is 
open to the Court to treat it as evidence. [Shaltt 
A, C. J. and Crump, J,) Nagava GuRlingaya 
Nandi v. Collector of Belgaum, 

25 Bom^ I*. B. J232, 


Y, D-46 
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0TTAEDIAlfS AHD WAEDS ACT. S. 48. i HINBU lAW-ABOETJON. 


• S. 48-”Ordef refusing to rcmocc guar- 

tiian—Ffuahty of— Appeal. 

Where the District Court refuses to lemove 
a guardian its order is final and there is no 
appeal against it [Oldfield and Deradoss, JJ ] 
KONTHALATHAMM \L V. TriAKASWAMI PlLLAI 

40 Mtd. 87S : 45 M. L. 481 : 18 L. W. 256 : 

33 M. I. T. (H. C.) 80 : 74 I. C. 896 : 

(1923) M. W. N. 902, 

01IZAEAT TALTJQBAB S ACT (VI of 1888) S. 2 
(1) (a) — Mulgameh — Meaning of — Kathis of 
SatangptifStatus of—Talnkdars 

TheTalukdari estates in Guzar.it are the 
remnants of oid Rajput kingdoms, tliose dis- 
integrated being either disrupted by internecine 
feuds or crushed by Pireign invaders. The Sub- 
ordinate States tims formed were known bv 
names generaUv indicative of their origin The 
smallest of these subordinate rulers was the 
Gameti or ruler of a single village. Under the 
British rule the old rulership slowly degraded 
into a mere landlord estate. A Talukdari is 
therefore an estate which connoted rulership in 
pre-Bntish times but which is now a landlord 
estate to which some seignorial or subordinate 
rights may or may not still be attached. When 
the estate connoted rulership of a single village 
the holder is a Mulgameti (i e.) a gameti who has 
lost all or most of his lordships. These estates 
b^ing very small the holder was not included in 
the definition of Taluqdar until the Amending Act 
(11 of 1905) recognised as a Taluqdar a Mulga- 
meti w'ho holds lands directly from Government. 

Per Marten, J : A mulgameti is one who 
is discended from a former ruler and owner of the 
village and still retains by regrant or otherwise 
some portion of the lands or interests therein of 
such former ruler and owner, but not neces- 
sarily any of his governing rights. 

The kathis of the village of Salangpur in the 
Dhauduka Taluka of the District of Ahmedabad 
are Mulgametis but they do not hold land directly 
from the Government and are not therefore 
Talukdats within the meaning ot S. 2 (3) (a) of the 
Guzarat Talukdar’s Act, 1888 as amended by S. 2 
(1) of Act n of 1905. (Marten and Pratt, JJ.) 
Sir Dolat Singji v. Oghad Vira. 

26 Bom. 1. E 726. 

EALAI^ICEXOHS-— Law applicable — Succession j 
and inheritance—ExcIusion of tfemales— Appli- 
cability of Hindu Law. See Mahomedan Law, 
Applicabiuty. 44 M. t. J, 85 (E. C.}, 

HB61H CQJIWS— Chief Justice— Powers of— If can 
commute Bench for trying only an issue in a 
erne* 

Jt is open to the Chief Justice oi a High Court to 
appoint a special Bench to try a case, but it is not 
efpen, to him in way to fetter the discretion 
i^lheCouif as to how it should be tried. He 
cilrfiol appoint a Bench to merely try one issue 
ii tease* [Greaves and Buakland, JJ.) Giri- 
mhmtAt Hanumanbux V, Eagle Star and 
l>oi^nNiONs Insurance Co., Ltd. 

W. IT. 965. 

-« 

mother province, 

A mgh Cmn m power for declaring that 
a which is hen^ tried in another province is 


solely triable cKewhcre. Nor can it stay further 
proceedings pending in a court not subject to its 
jurisdiction. (Wali^hJ.) R\dhika Natha Sah\ 
■ r JoTisH Chvndkh Sadhu. 73 I. C. 623 (1) : 
I 24Gr.L.J. 636 (1): 1924 A. 71, 

Powers of supenotendance — Proceed* 

, mgs of Board of Revenue under S. 169 Madras 
Estates Land Act— If can be re\ised. See C. P. 
Code, S. 115, 45 H. I L 726 : 

33 M. L. T. 92 (H, €.). 

HIGHWAY — Dedication — Inference from user — 
English lato— Applicability of. 

It is competent to a Court to draw an inference 
of dedication ot a highway to the public from 
long user. Though the general principles of 
English Common law as regards highways are 
applicable to India, the whole of the English 
Common law should not be bodily imported. 
(If ncir Hasan, A. J. C ) Rai BaijrANG Bahadur 
Singh v. B\bu Badra Nath. 70 I. C. 74 : 

1923 Oudh 26. 

Village pathway — Special damage 

not necessary to enfotce right to pathway. 

The plaintiffs asked for declaration of a village 
pathway used by all the people of the village for 
certain specified purposes. The defendants 
contended that the alleged pathway was not a 
public highway but was a permissive foot track. 

Held : that the suit was for the enforcement of 
a village pathway and no question of special 
damage arose in the case. 15 Cal 460 Foil, 

It IS only in the case of a public highway that 
the question of special damage arises ; where 
the case is one of a village pathway, there is no 
question of special damage. 23 C. W. N. 91 Ref, 
[Mookerjee and Rankin JJ.) Harish Chandra 
Saha v Harishchandra Chackerbutty, 

1923 Cal 622. 

HIKBU LAW— Adoption— Age of adoptee— Res^ 
IricUons on — Kshatriya boy of 19. 

Among Kshatriyas a boy of the age of 19 whose 
! upanayanam ceremony had not been performed 
at the time of his adoption could be validly adopt- 
ed and notwithstanding the prohibition of the 
adoption of a boy over 5 years of age in the 
Dattaka Mimamsa, (Miller, C, J. and Foster, J.) 
Raja Makund Deb v. Sri Jagannath Jenamoni. 

2 Eat. 469 : 4 Pat. L. T. 427 : (1923) Pat, 97 : 

1 Pat. L. R, 201 : 72 I. 0 230 : 1923 P. 423. 

Adoption — Authotiiy — Construction* 

Where the will recited ** I have no male issue, 
etc, but have two married wives only, They 
two should adopt a boy for the perpetuity of my 
name after me. And at present there is erne of 
my kinsmen* X-resident of Biirhampur. My wives 
should adopt him as son after me. If he is not 
available, my two wives should, with the consul- 
tation of each other, adopt any other boy of my 
own family. If no boy in the family is available 
my wives should adopt none. If there is a diffe*- 
reuce of opinion between the two wives as to the 
boy to be adopted th^t boy should be adopted 
whom my younger wife Sonu will choose and 
perpetuati^ my name and manage the propi^rty’* 
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Heldf looking to the intentiou of the testator 
which was that a certain boy was to be adopted, 
though both Widows are mentioned, the will does 
not restrain the authority of either. The main 
object was that a paiticular boy was to be adopt- 
ed , the mentioned of both widows was sub- 
servient to the adoption itself. The document 
gave the widows as far as this boy is concerned 
no option. It did not allow them any power of 
selection. Therefore the fulfilmenf of the wish of 
the testator by the remaining widow who was the 
only person who could fulhl it was not against 
but in accordance with what the testator contem- 
plated. [Kotval and Pndeaux, A. J, C*) Ambadas 
V. Kashibai. 71 1. C. 979 {2) : 1923 Nag. 27. 

—A do ption — Aul kori i y — Ca nsent — Will — 
Construction^ 

There is no authority for holding that a father- 
in-law can authorise his daughter in*Iaw to adopt : 
under the Hindu Law ; the only way in w'hich a 
widow can adopt is either by the auihority of her 
husband or by the consent of her neaiest sapindas 
given bona fide and honestly. No saptnda is 
entitled to giv e by way of a will to take effect 
after his death, a consent to an adoption by a 
widow. The coovSent has to be given with leter- 
ence to the circumstances attendant upon the 
proposed adoption and usually at the request of 
the widow, Consent to a future adoption cannot 
■vialidate the adoption. 36 Mad. 145 Ref. {Knsh- 
nan and Ramesam^ JJ,) Tadepalli Lakshmi 
Narasimham V, Rukmaniamma, 

1923 Mad. 225. 

Adoption — Auihonly to adopi^Ortginal 

owner dying leaving beh%nd him his widow and 
a son — Death of son after attaining 25 years of 
age — Power of adoption of the widow of the ortgi^ 
nal owner, not at an ends. 

Where a Hindu died leaving his widow and 
his son and the latter died after having attained 
his age of majority, but without leaving him sur- 
viving his widow, the power ot adoption of the 
widow of the original owner is not exhausted 
and she can adopt a son to her deceased husband. 

Observations in 41 M. 855 (P, C.) considered as 
obiter and not binding. 

35 M. L. J 798 and observations of Sir John 
Wairs, C. J., in 25 M. L. T. 204 dissented from. 

The case law on the subject reviewed and dis- 
cussed. {Schwabe, C. /. and Wallace, J.) Yada- 
YaLbi Tripuramba V, Yadavalli Venkatarat- 
mm, 46 Mad. 423 : 44 M. I. J. 349 : 72 I. C, 278 . 

1923 Mad 527. 

— — * Adoption — Ceremonies Putreshti Jag 

-^Necessity for. 

Putreshti Jag ceremony is not essential to the 
validity of an adoption even amongst the regene- 
rate classes. An adoption is valid if upanayanam 
is not performed is the natural family although 
the other initiatory rights including tonsure have 
already taken place in the natural family of the 
adopted son. 20 C. W. N. 19 , 2 Pat. L. J. 481 ; 20 
C. W. N. 901 Referred to, {Miller, C. J and 
Foster, J,) Raja Makund Deb v. Sri J agaknath 
JenamonI. 2 Fat;. 4^ : 4 Fat. I. T. 427 : 

(1923) Fat. 97 : 1 Fat, L. R. 201 : 

73 I. C, 230 : 1923 F. 423. 


HINDU LAW— ADOFTIONi 

— Adoplion-— Custom — Entry tn Wa^tb- 

uFarz, 

hnontt-^ miho wajib'Uh or z that tlie widows 
could adopt in a certain locality is the statement 
of a custom to the effect she could do so even in 
the absence of authority from her hnsband. 
{Sir John Edge.) Bishwaxath Sixgh v. Jcgal 
Kishoke. 45JM. L h 215 : 18 L W. 88 : 

73 I. C. 244 {2} : (1923) F. C. 90 : 

(1923) M, W. N. 620 : 26 0. C. 228 * 
38 C. I. J. 299 : 33 M. L. T. (F. C ) 289 : 

9 0. & A. L. E. 563 : 10 0. L. J. 879 : 

50 I. A. 179. 

MoD%ion--~Et feet— -Adopted son--Rights 

of — Alienations by widow — Effect on, 

_ As soon as a person is adopted, all the aliena- 
tions of the estate made by the widow would be- 
come ineffective against him unless it could be 
shown that they were made for necessity 
{Macleod C J and Crump, J ) Ganpati Shank- 
KAPPARI If. Kshn \.vp\. 73 I. C, 204. 

Adophon'-'Evidence, 

Mere execution of a deed does not effect an 
adoption, and if has yet to be found in a court of 
law that in a community where an orphan adop- 
tion is recognised as valid such an adoption 
could be made up by a deed alone. (Macleod, C. J. 
and Crump, /♦) Shidappa p, Santa wakom. 

(1923) Bom. 302, 

Adoption — Form of-^ Dattaka form •— 

Jatns^Rights of adopted son. 

Their is nothing in Matuih Chand Y,Munna Lai 
95 P. R. 1909 to show that Jains cannot adopt in 
Dutiaka form or that an adopted son among Jains 
can. in no case, become a member of the family of 
his adoption. (Broadway and Abdul Qadir, JJ.) 
Gopi M \L V, Panna Lal, 72 I. C. 424. 

Adoption-- Presumption as to fa*. turn. 

Where an adoption was never challenged for 
many years it would be a little difficult for the 
adoptee to establish exactly what occurred. Held 
therefore that the factum of adoption must be 
taken as proved and that it is a fair presumption 
to make that such adoption wai made with the 
necessary assent of the collaterals. (Broadway, 
J.) Kanhaya V, Naur a KG. 1923 Lth. 374, 

41 

-^^Adoptio n— Proof. 

Where in none of the correspondence which 
passed between the uncle aad the nephew did the 
former refer to the nephew as his son ; nor did 
he refer to his wife as his mother but on the 
contrary referred to her as his aunt, and as the 
nephew was the only other member of the family 
there was no necessity to adopt him. Held the 
alleged adoption is not proved. (Scott Smith and 
Mott Sagar, JJ,) Ur, Uttam Dai v, Dina Nath 

1923 lah. 359, 

—Adoption — Proof of — Ceremonies— Per 

forniance of— Presumption, 

Where an adoption has taken place more than 
48 years ago and the adoption has not been 
challenged during that time by any member of 
the family interested in so doing and it Was 
urged that the adoption was invalid for non-per- 
formance of dattahomam, Held that it waspermis- 
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HINDU LAW- ADOPTION. 


sible to presume from the faJ that th^ ad(>rtioii 
had not been challenged lor such a long period 
that if the ceremony was necessary, n must have 
been performed, 29 A. 184; 29 A. 510 Rel, 
{Kanhaiya Lai ami Sulatman, JJ.) Chhote 
Lal V, Chaxdra Bh\n. 45 All. 69 * 

1923 A. 176. 


Adoption’- Onm — Proof— Ti calmently 

family for long time. 

The onus of proving an adoptnn is on the 
party setting it up. But very slight cudence 
may be sufficient for this purpose, where the 
alleged adopted son has been treated as such lur 
a long series of years. {Mookcrjcc and Cuming^ 
//.) Kailash CHANDRi Nag r. Bejov Chaxdra 
^ag. Y 2 I. c, 680 : 1923 Gal. 18. 

^Adoption — Proof ot — Widow of 

mmature age — Adoption of son of certificated 
guardian. (1922) Dig, Col, 618. Ghan- 

SHAMDAb ViSHKUDiS t'. LAXMIBU, ^0 L C. 955. 

— Adoption— ’^Rights of adopted son — Be- 

quest as to chartfy^Dispute as to. 

Where a Hindu testator being the sole ou ner 
of certain properties made a will giving authority 
to his wife to adopt a son and also making cer- 
tain dispositions of his property tocharit\,the 
son adopted under the authority cannot dispute 
the bequest under the chanty. 21 M. 11 , 43 B. 
542 ; 12 L W. 17 , 12 M. 490 Ref. {Spuicey and 
DevadosSf JJ.) Sri GadiuHekl\ VE\KVi\ 
NaRASIMHA RaO GaRU XL NA\APACHY SlBB\ 
Rao. 46 Mad, 30Q : 1 1 I W. 31 : 

82 M. L. T. (H, C.) 47 . 

(1923) M. W. N. Ill : 

73 I, G. 991: 1923 Had. 376. 

Adoption — Rights of adopted son — Post' 

pomment of vesting of estate — Valtdiiy of. 

Where a person is adopted a condition post- 
poning the vesting of the estate in the adopted 
son beyond two lives in existence is invalij. 
(Hallifax, A,J. C.) Kolhi Mt. Chottibai. 

1928 Nag. 121 (1) 


— Adoption— Rights of adopted son— Pro 

petty obtained on patliiton in natural family. 

Where a person governed by the MUtaii;>hara 
Law, has obtained at a family partition withhis 
father his share of t\ e ancestral property and he 
is subsequently adopted in anotlcr family he is 
no thereby divested ot the property which vested 
in him on partition, 29 M, 437 foil. 40 B. 429 
dist. {MacUodyCJ* and Crumpt d.) Mahable- 
sawAR V, SUBRAMAKYA. 47 Bom. 642 : 

25 Bom. L. K. 274 : 

72 I. C. 309 : 1923 Bom. 297 


— Adoption-Rights of adopted son— Suc- 

^s3ion (19221 Dig. Col. 619 Kuar Nageshar 
^ aAi ICuAR MAtA Prasad. 69 1. o. 730 


Adoplioii''^Eights of adopted somiSncces' 
l0 maternal grand father's property in 
natural family, 

a person is adopted into another 

f mwly' his dannot succeed to the property of his 
|terha| grand father in hn natural family, 
i k. m, §8 ; 10 I. A 138 Ref. {Macleod, C. /. 
Crump, /*) Bhausahbb Shidoaud^ v, 
EASfG.WDA AxjIAOAODA. 26 Bom. L, R. $18. 


^Adofiion — VaUdity of—Evcvutiofi of 

doctimc Hi— Effect of. 

Where an adoption is illegal the mere execn- 
tion of a deed ot adoption cannot validate it. 
{FfemantU, S. M, and Burn, J. M.) Brij Raj 
S iN’oH T, L\i.r\ PR\s\D L. B 4 A 238 (Rev.). 

Adoption — Validity of— Giving and 

taking — Molt7'es of adopter — Relevancy of, 

A mother can give hei son in adoption even 
without her husband*s express consent where 
such consent cannot be obtained as where he is 
dead or has joined a lehgious order The fact 
that the person adoptn^g had mixed motives for 
the adoption could not be sufficient in law to 
render the adoption invalid. Where the adopter 
has a right to adopt, the fact that there were 
j motiv es of a worldly nature which induced him 
I to adopt would not vitiate the adoption especially 
where the rights of other persons are not infring- 
ed. \Mtllier C , J. and Foi,icr, J.) Raja Makund 
Deb n. Sri ] vganxath Jenamoni. 2 Pat. 469 : 

4 Pat. L T. 427 : 1923 Pat. 97 : 
1 Pat L. R 201 : 72 I. C. 230 : 1923 P. 428. 

’Adoption— Who can give — Gift by Hindu 

wuha.' — Only son. 

A Hindu widow can make a valid gift of her 
only son in adoption. 25 B 5S9 Foil [Macleod C. 
L and Ciump, /.) Ganpvti Shankarappa 
V Kri^hx^ppv. 73 I. C 204. 

Adoption — Who may be adopted— 

Danc^htcr's son — Agarwata Vaishas, 

Aiii'ing the Agaiwahi Vaishas there is acustora 
which pex'mits the adoption of a daughter’s son 
{Lindsay and Sulaiman, JJ.) Ballo v. Ram 
21 A. L. J. 478 : 1924 A. 49, 

I —Adoption— Who may be adopted— 

Daughter's husband. <'6Y (1922) Dig. Col. 619. 
Sitabai Nagesh Desai V Parvatibai Nagesh. 

47 Bom. 35 : 69 I, C. 172 


’-Adoption — JVIw may be adopted — 

Mariicd boy. 

A married boy cannot be validly adopted 
among any class of Hindus 10 B. 80 : 13 M 129 : 
32 A 247 ; 35 A. 263 Rel. {Chevts/j.) Hira v, 
Hardat Sixgh. 1923 lah. 26. 

Adoption— Who may be adopted -Orphan 

Adoptive father tf estopped from questioning 

adoption. 

An adoption of_an orphan is invalid and the 
adoptive father himself may dispute its validity. 
There can be no estoppel where both sides know 
the full facts. A representation as to a matter 
of law, viz the validity of an adoption cannot 
give rise to an estoppel. 11 B. L. R. 29L 396 • 
21 M.L.j 500, 505 Rel (Ayling and Odgers, I /.) 
RAJAMBAL AMmAL V. Shaxmuga Mudaliar 

70 I C. 653 : 1923 Mad. H, 




son — Leva PaUdars of GujataL 
Among the Leva Paiidars of Gujarat, who are 
Sudras, the adoption of a sister’s son is valid, 
{Macleod, C, J, and Crump, J.) Kahandas Naran 
JiVAN. 25 Bom* L. R. 610 ; 

73 I. G, 1033 ; 1923 ; Bom. 427. 
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AdopUcn-^Who may be adopted Sister's 

son—Nulhty-^Void adoption confers no title. 

Among the Deshastha Brahmins, the adoption 
of the s'ster’s son is a nullity. 

An adoption is either effectual for all purposes 
or a nullity. A void adoption confers no right 
and creates no disability. Hence where a person 
is once adopted which adoption is null and void, 
there is no bar to his being validly adopted a 
second time into another family. {Macleod^ C. J 
and Crump, J.) BhaU Abaji Deshpande v. Hari 
Ramchandra Patki, 25 Bom. D R. 411 : 

72 I. C. 631 : 1923 Bom. 301. 

Adoption— Widow* 

If it is established that events had occurred 
which could constitute an adoption, apart irom 
any question of the competency of the person al- 
leged to be adopted the widow cannot dispute 
such an adoption made by her husband 24 Bom. 
L. R, 496 Foil. {Madeod, C. J, and Crump, J } 
Shidappa p, Santa wakom. 1923 Bom. 302, 

* Adoption— Widow —Limits of her power 

— ExUnctioft of joint family — Vesting of properly 
in co-parcener' s widow 

The widow of a deceased coparcener ol a joint 
Hindu family cannot in the absence of specific 
authority make an adoption subsequent to the 
death of the coparcener who survived her hus- 
band especially when the estate has vested in the 
widows of the surviving coparcener. 41 B. 453 ; 
26 B. 526 , 48 I. A. 543 , 14 B. 463 Ref. {Shah, 
A. C. /. and Crump, J ) Shivbasappa v Nilay.\. 

47 Bom. 110 : 1923 Bom. 17. 

“Adoption — Widow — Limits ol her powei 

—Widow inheriting as gotraja sapinds. See 
(1922) Dig. Col 621 Yeknath Narayan 
Kulkarni V, Laxmibvi Kesho Gopal 

47 Bom. 37. 

— •'Adoption— Widow— Power to adopt after \ 

death of son aged IS— Consent of sapmdas — | 
Corrupt consent — Person claiming through such 
sa pi nda — Estoppel, 

Where a Hindu widow succeeds as heir to her 
unmarried son who died at the age of 18. she is 
competent to adopt a son to her husband with the 
consent of his sapindas. The mere promise of 
payment for the consent of a sapinda does not 
vitiate the consent. There must be something 
more than a promise of payment to raise the plea i 
^ the invalidity of the consent on the ground that 
it corruptly given. 

Obiter ; Neither a sapmda who has given his 
consenFfoi: a bribe or through corruption nor 
any one claiming through such a sapinda, can set 
up the invalidity of the adoption on the ground 
that there was no proper consent. The maxim 

Nemo allegans furUtudtnam suam est audten 
dus " is one applicable to India. 32 M. L. J. 
484: 31 Bom. 405 Ref, (Schwabe, C. /. and j 
Coutts Trotter^ J*) Parthasarathy Reddy v 
Kandasami Reddi. 45 M. D. J, 161 ; 

18 D. W. 156 i (1923) M. W. N. 423 : 

32 M. L. T. 349 (H. C.) : 

731. C. 954:1923 Mad. 711. 

Alienation — Necessity — Antecedent debt 

due to third party. 


HINDU DAW— APBDICABIIITY. 

The existence ol the antecedent debts due to 
third parties constituted valid necessity. [Scoli 
Smith and Fforde, //,) Mt. BAbANTi v. Chan’Da 
Singh. 1923 Dab. 502 (2). 

Applicability op—Abouginal Bhuiyas — 

" Chowrasi " gadis— Succession — Adoption — 
Special custom — Pioperiy situate in Sanihal 
Parganas — Bhagalpur Conti — Jnrisdiciton— 
Regulation 111 of 1872 

The holders of “ Cliowrosi gadis, of which 
Lachmipur Raj is one claim to be Surjabansi 
Rajputs and as such high caste Hindus. They are 
really descendants ofabroigmal Boiuj^as who had 
become Hindus long ago* On the question whe- 
ther an adopted son succeeds to the gadi, either 
by law or custom, Held, that this claim of 
Chowrasi gaditshad aaopted in general, not onlj 
Hindu religion and Hindu social usages, but also 
the Hindu Law regulating succession to landed 
pioperty. though tncy still letam some relics of 
non-Hinduism. 

also on the evidence that the custom of 
excluding adopted .sons from succession was not 
established. 

Custom of impaitibilitj and siict.ession of 
nearest of km discussed and distinguished. 

Decision on the question wheiher, under 
Regulation III of 1872 relating to Santbal Par- 
ganas, the Bbagalpiir court had jurisdiction to 
try the suit, part of subject matter being situate 
in Sanihal Parganas considered unnecessary. 
[Lord PhtUtmore ) Sahdeo Narain Deo vi 
Kusum Kum.\ri 44 M. D, J. 476 : 

(1923) P. C. 21 . 32 M. L. T. (P. C.) 121 ; 

4 Pat. D. T. 217 : 2 Pat. 230 : 37 C. L. J. 369 : 

18 L. W, 697 : (1923} M. W, N 377 : 

27 C. W. N. 901 ; 

25 Bom. D. B. 560 : 71 I C, 769 : 

50 L A. 58 (P.C ) , 

ApplicaOihiy of — Biahmos — Wheiher 

Hindu— Declaration under Act 111 ot 1872. 

A man by becoming a Brahmo does not neces- 
sarily cease to be a Hindu, that is to say, some- 
thing further than mere becoming a Brahmo is 
necessary for a man to cut himself off from 
Hinduism. A declaration under Act III of 1879 
IS effective only for the purposes of the Act 
and does not involve a renunciation of the Hindu 
religion. (Greaz;es, J,) Jnanendra Nath Roy 
In the Goods or, 49 Gal. 1069 ; 

70 I. C. 463 (2) : 1923 Oal. 265. 

Applicability— Converts— Halai Memons 

of Porebunder. Inheritance Exclusion of fema- 
les. See (1922) Dig. Col. 1092 Khatubai r;* 
Mahomed Haje. 44 M* D. J. 35 : 

17 D. W. 208 : 37 C. D. J, 131 : 

32 M, D. T (P. G,) 45 : 25 Bom. D H, 127 : 

L. R. 4 P. C.42 : 47 Bom 146 : 27 C W. N. 774 : 

72 I* C. 202 : 50 I. A, 108 (P.0.)* 

Applicability of— Plalai Memons— Bom* 

bay. Sec (1922) Dig, Col, 623 Mahomed YusiR 
V, Hargovandas, 47 Bom. 231 : 70 I. C. 268 

Applicability of — Cntchi Memo ns-*- Joint 

family— Succession and inheritance. 

The application of the rules of Hindu Law by 
custom to the Cutchi Memons is limited to lute 
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HINDD LAW— APPiroABIlITY. i HINDU LAW— CONVESTS. 

f 


Of inheritance and sulCcssiou and doc^ uui extend 
to the rule^ relatin^^ tu the joint family property | 
as applicable to Hindus. 16 Bom, L. R. 244 , , 
41 B. 181 Ref. [SIuih.A.J, C, and 
UkH OSM\N HAII ISM^IIL i\ Haroon Salleh ^ 
Mahomed, 47 Bom, 369 : 1923 Bom. 148. | 

— Applicability of—Cutclu Memons— Law 

of joint family and inlKntance — P.uikDm— Will. 
See (19221 Dir,. Co 1 . 622. Siddick Hajee Aiioo 
BrcKER Sait X’. Ebryhim Huee Aikki Blckek 
Sait, 70 I, C. 715. 

< -Applicability of — Dayanaiuhs — Arya 

Sama|. See {1922J Dig, Cot. 6*23 Mt, Scrvj Jote 
Kuar V, MX Attar Singh. 1 Pat. 706. 

Appltcalnhiy — Gonds of Central Pto- 

Vinces'-- Burden of Proof. 

A Gond IS not a Hindu and is not Gcvcrncd by 
the Hindu Law lathe case of any particular I 
Gond, he can pro\e he has adopted any particular 
Custom or all the principles of Hindu Law, but it 
is for him to prove his allegations. [Halltfax and 
Kotval A. J, C ) ViTHOBV ic Lalsingh 

19 N. I. E. 104 : 1923 Hag, 317 


adopted the Dayabaga law. The Hindu lavv is 
not merely a local law but is essentially a 
personal law, an integral factor of the status of 
eveiy family which is governed by it, In its new 
domicile, the family may, by the reflex action of 
manners and customs prevalent in resident 
families, consciously or unconsciously, modify its 
own governing rules , there may thus be an 
acceptance of a new law not due to sudden 
change by choice or agreement, but by the gradual 
I evolution of a family usage. When a new family 
I usage has thus grown up in the course of 
generations possibly with the concurrence or 
acquiescence of families of the same group, that 
turnishes the governing law of the family. 29 C, 
433 ; 43 I A, 35 ; 47 I A. 213 followed, {Mook- 
I er^ee and Cuming^ JJ ) Sarada PRAsanna Roy 
V* Uma Kanta Hazarg 50 Cal. 370 : 

37 C, L.L 233 : 1923 Cal. 485. 

— A p plica blit ty — Rajbansi s. 

Rajbansis are governed by the ordinary Hindu 
Law [Ghose and Panton^ JJ,) Santyla Bewa v. 
Bad yswari P ysi 50 Cal 727 : 

27 C. VJ. H. 669 . 75 I. C. IL 


" ■ AppUcabihty of'-'-Oujars of Xinaf — I 

Central P/ovinres. 

The Gujars of the Ninar District the Central 
Provinces are governed by the Benares school of 
Hindu Law. {Batten, J C.) Ram Bhabyi v, Tota 
Ram. 6N. L. j. 39 -711 C. 727 : 

1923 Hag. 188. j 

' Applicability — High Caste Hindus m 

the Punjab. 

High caste Hindus living in towns m the 
Punjab and working as tradeis are governed by 
Hindu Law, in the absence of evidence to show 
cnatom i» derogation oi the Hindu Law. {Mat it- 
ncaa and Zafar Ah, JJ.) Mt. Bal Kaur v. 
Deokl 4 Lah. 286 • 75 I. C. 109 : 

1923 Lah. 579. 

— Applicability— Kbatii Series of Punjab, 

Setf Custom— Succession. 1923 Lah, 6 


— AppiicabiUiy — Sub-School of Hindu 

Law—Jatswar Sub-division of Kalar caste— 
Residence — Domicile 

In view of the decision of the Privy Council in 
48 C 30 {P. C ) a Hindu residing in a particular 
province of India is prima facie subject to the 
doctrines oi Hindu Law recognised in that 
provmce.^ The Jaiswar Sub-di vision of the Kalaf 
caste residing in the Central Provinces is govern- 
ed bv the Benares School of Hindu Law, having 
originally migrated from Oudh. In determining 
a person’s domicle, the place where his property 
is situate is not conclusive. [Koiwal and Prtdeax, 
A, J. C.) Govind V. Radhabai Kalar 

1923 Nag, 7 {2). 

Applicability—Thattans of North Mala- 
bar — Presumption as to partibility — Illegitimate 
sons of Thattans— Rights of inheritance. See 
Malabar Law—Tiiattans. 44 M I. J, 274, 


— .Apphcabiltiy of — Migrating family — 

Miihtla School— Dayabaga Law 
A. Hindu family, residing in a particular pro 
vince of India, is presumed to be governed by the 
law ol the place where it resides, 20 C, 409 
referred to. This presumption is rebutted, where 
the family is shown to have migrated from one 
province to another. The presumption then arises 
that the family carried with it the laws and 
custouw as to the succession and family relat'on 
prevailing in the Province from which it came. 
12 Moo, I A, 81 , 29 C. 433 referred to. There- 
after the burden shifts and ues upon those wno 
awrt it to prove that the family after migratifig 
has adopted the law and usages of the place to 
which it has migrated, 31 A. 477 , 24 M. 650 ; 40 
C, 497 r <54 B. 553 referred to. Where however it 
|royed by numerous instances of succession in 
I^|app8y, Sled evidence of the observance of 
ceremonies at marriages, births and 
which indicates the relinquishment of 
ilfthakliara law and the adoption of the Dayabaga 
Law In the iatniil*. the Court would act upon 
such evident^ aihl Infer that the family bad 


Converts— Law applicable —Presump’ 

tion. 

Where the person in question continued to 
maintain a close connection with his family and 
brotherhood at his originial place of residence, 
the presumption is that his family is governed in 
matters of succession by the same -rules as are in 
force in its original home. Where the family is 
descended from converts to Mahoinedanism from 
Hinduism the pi esumption is that they follow 
Muhammadan Law. The presumption is a 
rebuttable one, {Broadway and Campbell^ JJ.) 
Najm-ud-dln V, Abdul Hamid, 

72 I. C. 845 : 1923 lah, 175, 

-Converts — Succession — Instances of 

following Hindu law. ^ 

Instances showing that converts to Mahome- 
danisra had departed from strict Muhammadan 
Law m other matters could not be regarded *as 
raising any presumption that Muhammedan Law 
bad been abrogated by custom in matters of 
Recession. But instances are relevant, and of 
importance, not to prove the special custom set up 
but to show that in spite of the fact thid (he 
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are converts to Islam trom nuiduKhatiis. 
Strict Mnhammaclan Law has not been Invariably 
lobowed and thus to weaken the pi esiimptioii 
referred to in 20 Bom. 53t and 45 Mad. 308, 
{Broadway ana Campbell^ JJ.) Najm-vd-din 
Abdul 72 I. C. 845 . 1923 Lah. 175* 

— Coiiverts—Halai memous. 

44 M. L. J. 36 (P. C.) 

Custom— A ppUcahiliiy of— High ca'^fc 

Hindus. 

It would be dangerous to seek to extend custom 
by such logical processes as analogy. 

The initial presumption m the case of high caste 
Hindus ism favour of such Hindus following 
their personal law, and the onus of proung any 
special or general agricultural custom lies on the 
person asserting the existence of such custom. 
{Broadxvay J ) Baks Ram v> Hukmam Singh, 

73 I. C. 239. 

Custom in conit avenhon of general 

Hindu Liuo— Quantum of proof, 

A custom in derogation of the general Hindu 
Law Is a matter which has to be proven with more 
thoroughness and with greater piecision than a 
case which merely aftects the parties on record 
and does not adversel;^ aftect parties who them- 
selves are not present in Court, but are newer 
fteless interested by virtue of belonging to the 
laame commuiuty. {Mears.C. J, and Ptggoit, J.) 
Mt, Dhola Kuar V. Mathura Singh. 

75 I. C. 657 : 1923 A. 341. 

Custom — Dan ct ng gi tU-^-lnhcri iance— 

Males and female inherit equally. 

There is a custom in the caste of dancing 
gills by which sons and daughters share the m- 
heritance equally, contrary to ordinary Hindu 
Law. Thurston’s Castes and Tribes of Southern 
India, Vol. II, page 127 Ref. (Schwabe C, J and 
Cotendge, J ) Beka Chandramma t*, Chand- 
RAM Na GANNA. 45 M L. 3, 228 * 

(1923) M. W. N. 567 : 18 L. W. 809 : 

76 I. C. 170. 

Debts Antecedent debts what are. See, 

46 M L, J 23 : 21 A. L. J. 934 (P. C.) 
Debts — Antecedent debts. 

Prior mortgage debts forming consideration of 
the mortgage in suit are not antecedent debts so 
as to bind the sons, but an oral debt incurred by 
a co-parcener of the grandfather which, was bind- 
ing on the grandfather binds the grandson as an 
antecedent debt {Piggoi and Salaiman, JJ.) 
Ram Ratan Misir v, Kapil Deo Singh. 

1923 A. 20. 

’-‘Debts — Antecedent debts— Alienation by 

father— Pro-notes, 

Where a mortgage was taken by the creditor in 
lieu of pro- notes executed by the father, Held the 
effect of the novation of the contract was prac 
tically to render the earlier bonds unenforceable. 
The consideration of the mortgage is therefore a 
good consideration binding on the sons who were 
charged under the Hindu Law with the responsi- 
bility of paying the debts due by their father who 
di^ during the pendency of the suit on the mort 
gage. (Kanhaiya Lai, J, C.) Ram Singh zi. Mt. 
RaghUbaNsa. 26 0. C. 201 : 

9 0, A. L, E, 29 : 72 I. C. 877 : 1923 Oudh 3. 


HINDU lAW “DEBT. 

1 Debi—jiiiteutUnt debt, contf acted on 

the seen 1 iiy of family fropaty, 

A Hindu father ha** power to alienate the joint 
family piopeitv tor an antecedent debt where such 
, antecedent ilebt has been contracted on the security 
ot ihe iaraily piopcity. Thib rule is not affected 
c in any way whatever by the oDser\ation of the 
' Prny Council m 39 All. 437. (42 Mad. 711, F. B., 
^ Foil.) {Moil Sagar, J.) Daiht Singh ic Hari 
' ChaX!) 1923 Lab. 669. 

I Xow 46 M L. J. 23 P. C. Ed.] 

—Debt'. —Antecedent debt— Liabiiits for — 

, Alter born sons. Sec il9^2) Dig. Col, 623. Sheo 
Nakun :e Naihu. 19 N. L. E. 81, 

^ Debts — Antecedent debt — Joint family 

, propel ty— Father *s alienation, 
j Where a Hindu father mortgages joint family 
property and Lor rows money, the debt cannot 
' form an antecedent debt to support a subsequent 
I rnoitgage to pay off the prior one. The sons can 
! in a suit brought on that mortgage set up that 
i theie was no legal necessiiy. {Batten, J, C. on a 
diffetence between Drake Brockman, J. C, and 
HaUifav, A. J, C.) Ganpat Rao v, LaxMI 
ChaNd. 6 N. L. J. 239 . 1923 Nag. 1. 

Debts — Antecedent debt — Money regutr* 

ed for satisfying dcci ee for pre emphon-^lf one, 

A pre emption decree merely gives an option 
of acquiring certain property at a certain price. 
The decree-holder is under no obligation to acqui- 
re the property unless he chooses. Money required 
for such a purpose is not an antecedent debt. 

Per Walsh J There must be a real dissocia- 
tion in fact to give effect to the doctrine of ante- 
cedency. {Piggoit and Walsh, Jp.) Chatur Bhuj 
V. Gobind Ram 45 A. 407 : 

21 A I. J. 848 : I. E. 4 A. 409 : 74 I. C. 57l : 

1928 A. 218 (2). 

Debts— Antecedent debt — Mortgage at a 
time when there was no son in the ^oint family* 
Where a person mortgaged his property before 
the birfh oi a son and subsequently after the 
birth of such son he again mortgaged it in order 
to discharge the previous mortgage held that the 
prior mortgage constituted an antecedent debt 39. 
A. 437 :4i A. 382 referred to. {Daniels, J.) 
Tirlok Saithwar V. Lalsa Saithwar, 

71 I. C. 465 : 1928 A. 488 (2). 

Debts — Antecedent debt Mortgage 

debts. See (1922) Dig. Col. 624 Hari Prasad 
Singh v, Sourendra Mohan Sikh a. 1 Pat 506 

Debts — Antecedent debts — Mortgage in- 
curred previously. 

It is settled law that a mortgage executed^ by a 
father is not an antecedent debt since it is not 
incurred by the father independently of the secu- 
rity of the joint family property, 39 A. 437 follow- 
ed, [PrideauxtA. i, C.) PuRNU v, Sonia. 

69 I, C, 569 : (1928) Nag. 23, 

Debts — Antecedent debts— Mortgage — 

Necessity. See (1922) Dig. Col. 624 Ranht 
Singh v, Ganga Sahai. 69 I, C. 765. 

Debt— Antecedent debt — Prior mortgage 

debt. 

Antecedent debt means antecedent in fact as 
well as m time, that is to say, the debt must be 
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truly indtpcudeiit and nut pait uf the trausac-i Where a member of a joint Hindu family who 
tion impeached. ^ carries on an ancestral business on behalf of the 

Where to pa> uff a pnor mortgage debt on joi it family contracts debts for purposes of the trade, 
family property the father executes a mortgage of the creditors are entitled to go against the whole 
the same to another, the former mortgage debt is of the family property including the shares of the 
ail ameceient debt and makes the latter binding i minor members inasmuch as the debt is borrowed 
on the sons {Lord Duitcdtn,) KajaBru Narain for a family purpose. I. L. R. 35 M. 692 distin- 
Rai V. Makgla PiUbAD Rai. 21 A, L J. 934 : gmshed, 5 L W. 341 ; 34 Bom. 72 ; 38 M. L. J. 65 
46 M. Ii. Jf 23: 19L. W. 72: | Keiied on, [Spencer and Devadosst JJ,) SUBBA- 
33 M. Ii. T. (P. C.) 457. 1923 P, C. raya Mudali v, Thangwelu Mudali, 


— Debts — Antecedent debts — Promissoiy 

Deposit of title dceds^Pcf sonal \ 
Liability of ancestral pi openly for debts of father \ 
Where money'* are advanced to a Hindu father 
and a pronote is taken tor the amounts advanced 
and subisequentiy the title deeds of properties are * 
depostted a® collateral security, in a suit by thej 
creditor to enijrce tae debt held, th'^t the pio« j 
missory note debt remained a^simple money debt, j 
though subsequently secured by a deposit of title > 
deeds and that being dissociated m fact from the | 
mortgage, it constituted an antecedent debt for 
which the whole uf the family properties were | 
liable including the shares of the sons. ; 

per Spencer, /: — The peisanal covenant con-! 
tamed in an earlier mortgage and subsisting at j 
the time of a la er mortgage cannot constitute an s 
“antecedent debt'’ in a kgal sense. A personal ^ 
covenant given by a tadier at the time of entering ' 
into a mortgage uoes not constitute an antecedent ’ 
debt. 39 A. 437 : 44 A. 368 Rel. 60 I, C. 177 diss. , 
PtT DcViiiio^iSi — A personal covenant in 

prior mortgage can be an antecedent debt in res- j 
pect of a subsequent mortgage of the same pro- 1 
perties. 39 A. 437 : 44 A. 368 . 21 C. W. N. 957 ; 
Kef. {Spetioei and Devadoss, JJ.) Vadamalai 
P iLLAl V, SUBRAMANIV ChETTIAR. 

(1923) M.W.H. 57 (2): 71 1. C. ISO : 1923 Mad. 262. 

Debt — Decree debts-- Decree agm nst 

father. 

A decree against the father on a mortgage by 
the father has no more force than the mortgage 
itself, which must be proved in order to bind the 
son for an antecedent debt or for legal 
necessity. Scoti-SmtthandZafatAh,JJ.) Haks 
Raj V. Balaqi Mal. 1923 Lah. 356, 

•'^Debts—Liabtity for— Failure by father \ 

to rentier accounts — Son's habiltty. 

Where defendant's father as manager of plain- 
tiff’s estate dm mg his minority and while it was 
nader Court ot Wards failed to account. Held 
liability imposed by the Court upon the father to 
indemnify the person with whose property he 
had improperly jnterferred creates a debt for 
Which to ancestral property in the hands of the 
son might justly be held liable. Admittedly the 
father was not criminally prosecuted and the suit 
was one for accounts which he had failed to de 
Iwer* Every breach of civil liability does not 
necessarily involve a moral turpitude, and it has 
been shown that the debt in questiem was 
crtiatol in law for the discharge of which the 
It rKJt liable. (Abdul Pmof and MoH Sugar 
ffA Saean Das v, Mohan Lal, 

4 lOah. 93 : 1923 Lah. 399. 

^ ■' ^ DMs-*^LiabiUty fot'^FamUy trade — 

Deh^ Imrcmmi by member con^Hng business '-^ ! 
^ability of minor members* 


45 M. L. J. 44 : 72 I. C. 815 : 1924 Mad. 83. 

Dt'6l — Liability for — Pather*s debt 

By the Mitakshara law according to 44 Cal. 524. 
a judgment against the father of the family cannot 
be executed against the whole of the Mitakshara 
property if the debt in respect of which the 
judgment has been obtained was a debt incurred 
tor illegal or immoral purposes. In every other 
event it is open to the execution creditor to sell 
the whole of the estate in satisfaction of the judg- 
ment obtained against “ the father alone.” These 
words could not be clearer and they are absolutely 
comprehensive. There are no limitations, qualifica- 
tions or reservations to the effect that the debt 
must be incurred by the father representing the 
estate or purporting to be for the benefit of the 
estate or in some capacity other than his personal 
capacity. The words in 44 Cal. 524 are **2n every 
other event it is open to execution creditor to sell 
the whole of the estate m satisfaction of the judg- 
ment obtained against the father alone" and 
there is nothing to qualify the words “ the father 
alone.” The decision in 44 Cal 524 is to the effect 
that, once a simple money decree is passed against 
the father and manager of a joint Hindu family, 
that simple money decree can be executed by the 
execution creditor against the whole of the estate, 
and will operate against the interests of the sons, 
unless the debt has been incurred for illegal or 
immoral purposes. The decision in 15 A. L. J. R. 
437 lays down an absolutely different proposition 
that joint family property cannot be transferred 
by an act of volition on the part of the manager, 
except with the consent of other co-parceners or 
for legal necessity or in payment of antecedent 
debts, and that the doctrine of the pious duty of a 
Hindu son to satisfy his father’s debts can have 
no operation to validate such a transfer, so long 
at any rate as the father is alive. But in order to 
apply the principle of the second decision, there 
must be a transfer by the volition of the manager. 
{Stuart J) Shambu Diyal Singh v, Iswar 
Saran. 75 I. C. 597 : 1923 A 306. 

^ " 'Debts — Liability for — Father and son. 

Where father borrowed first and then son took 
upon himself liability and borrowed further, held 
the father is not liable even for the debt incurred 
by him unless family necessity has been proved. 
(Campbell, J.) Ball A v. Baku Mal. 

1923 I.ah 685(2). 

Debts — Liability for — Father — Son's 

UabiUty — Decree against father when can he 
reopened. 

If in regard to an admitted or proved existing 
debt of their fathers the sons are only entitled to 
plead that it was illegal or immoral, it miist be 
admitted that they are also entitled to plead that 
there was ho debt of their fathers existing at the 
t’meat all and there is no difference between 
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that and the plea that there was no debt of their 
lather existing at the nme which was of such a 
nature as to justify au alienation of their shares 
for its satist action. 

The term “illegal’’ or ** immoral ” is used as a 
translation of the word yavahanka^ A sum 
maty of tne eight kinds of debts coming within 
that category which are specified in the texts is 
given in the judgment of Mukerjee, J. 39 C 862 
and it includes * promises without consideration” 
(HaUifax, AlC] Arjun v Chhagan Lal. 

72 I. C. 1044 : 1923 Nag. 300 

Debts — Liability for — Father--^ Son's 

liabthty — Immoral or illegal debts ^Burden of 
proofs 

Where a son impeaches an alienation by his 
father on the ground that the debts were incurred 
for immoral or illegal purposes, it is not neces- 
sary to prove that each item was expended for an 
immoral purpose. When a person is shown to 
be leading a licentious life and Ihing beyond his 
means, the fact that there is no business proved 
on which the loans could have been expended 
raises a presumption that they must have been 
expended for licentious purposes. iPipon, J C ) 
Bhagat Si\gh V. Ram Parkash 

69 I. C. 602. 

Debts — lAabthty for — Father — Son's 

Uabil^iy during father's life time. 

Where the debts incurred by a Hindu father 
weife not incurred for legal and justifying 
necessities of the joint family or for the benefits 
of the defendants Nos. 3 and 4 (his sons) and it is 
also not found that the debts were incut red for 
immoral purposes the minor sons of the father 
are bound to satisfy their father’s debt on the 
theory of the pious obligation of the sons to 
pay their father’s debt. The Court should 
accordingly make a decree against the Defendants 
nos. 3 and 4 and limit their liability to the extent 
of the co-parceoary property of the joint famdy 
{Kulwant Sahay and Foster JJ.) Debendra 
Kumar v. Fyzabad Bank Ltd. 4 Fat. L. t. 616 ; 

75 I. C. 53. 

Debts — Liability for — Father — Son’s 

Ha biUty— Pious obligation. See (1922) Dig. Col 
626. Ram Autar v. Beni Singh. 10 0. L. J, 7. 

'• - '• • ••Debts — Liabthty for — Father's Surety 

debis^ Ltahtliiy of sons. 

Under the Hindu Law sons are liable to pay 
^p^^her’s debts incurred by him as a surety 
ia§ ^ re-payment of money lent case Law 
examined. {Halhfax A. J. C.) Maya ram v. 
BHAiROJt 19 N. L. R. 29 : 

" '‘it L 0. 351 : (1923) Nag. 115 (3). 

Debts — Liability for — Ancestral or seif 

acquired property^ 

The onus or proof of immorality or ill^ality as 
affecting the det^ Incurred by the father is upon 
the sons, for after the death of their father their 
liability tn pay the fath^^s debt arises under the 
of the Mitakshaia, on the ground of 
iter pious obligation to save their fathers from 
fc region ol tcarment or hell. The sons* are. 
therefore, boundto pay the decree debt of their 
father under the Hindu Law. Tl^ Lability of 
theirs is a personal one, it is not barred op to 
sis years from the date of the The rule 

Y* D.— 47 


of Hindu Law is that where a son or a guardian 
takes ancestral property by survivorship, he is 
bound to pa> out of such property ail debts of his 
ancestor not incurred fur immoral or illegal 
purposes including the judgment-debtor, [Iwala 
Prasad and Adami, JJ.) SHEIKH Karoo v. 
Ramesiiwak Sao. 1023 B. 143. 

Debts — Ltabiltiy jor -- Manager ^Bmd’ 

trig nature of— Onus 

There is no presumption that a debt contract- 
ed by ihe manager of a Hindu taniily is contracted 
ior the benent ot the iamily and the burden is on 
the creditor to prove necessity or family benefit 
34 A 130 ; 113 P. W. R. 1915 ; 48P. W, R. 1919 
ReU {Martineau and Zafar Aih JJ ) Khazana 
Mal zi. Jagan Nath. 4 Lah. 200 : 

6 Lah. L. J. 236 : 74 I. C. 484 : 1924 Lah, 44. 

Debts— Li a bt hiy jor — JJeces si ty — Pres- 
sure of creditors — Proof of. 

Where there has been a long series of transac- 
tions it IS not always possible tor the creditor to 
prove exactlj the purpose ior which any parti- 
cular item was borrowed, and in such a case, it 
IS sufficient for the creditor to show that the 
family was in chrome need ot money and that the 
moneys were advanced on the representation of 
the manager that they were needed lor such 
object Moreover where the necessity arises from 
the pressure ot a judgment-debt the person 
dealing with the manager of a j mt Hindu lamily 
he IS entitled to treat the judgment as prtma 
facte proof of necessity, and he is under no 
obligation to go behind the judgment in order to 
enquire whether the debt covered by the decree 
was for legal and binding necessity ut the family 
{Das and TCulwant Sahay^ JJ ) DUKHIT OjHA v, 
jANKi Singh. • 71 1. C. 4e9 ; 4 Fat. J. T. 377 : 

1923 F. 443. 

Debts — Ltabihty for— Necessity — Suit 

Just within time — Evidence Act,S. 114— Conducts 
Where a suit to set aS’de alienation by a father 
on the ground, among others, of want of necessity, 
was wiihm limitation, yet the conduct of the 
plaintiff in instituting the suit just at the close of 
the period prescribed, was held to bean important 
factor in determining the nature of the tiansaccion 
and in finding out whether the alienation was or 
was not for necessity. Tne mere fact that the 
area of the property comprised in the mortgage 
forming the antecedent debt is not known does 
not jUbtity an inference ot want of necessity. 
[Mott Sagar, J ) Daljit Singh v. Hari Chand. ' 

1923 Lah. 669. 

.Debts — Liability for—Son's liability— 

Money deibt— Auction sale* 

Where in execution of a decree obtained on a 
money debt, the interest of the family is sold m 
auction, the son cannot challenge the sale unless 
he proves the money debt was for an illegal or 
immoral purpose. {Lindsay and Sulaiman, JJ.) 
Ram Chander v Muhammad Nur. 45 a 545 : 

L. H, 4 A. 287 : 21 A. L. L486 : 73 I. C. 656 : 

1923 A. 591. 

Debts— Liability for—Son's liabthty 

Mortgage by father. 

There is a difference between a suit by the son 
m atlienation of joint family property by 



739 


THE YEARLY DIGEST 


740 


HIHD0 I.AW— DEBTS. 

their father declared invalid and a suit by credi- 1 
tors seeking to tix the liability of the father on | 
the son /r is only when a sou seeks to avoid, t 
liability that he has to prove that the debt incur- j 
red by his i other was an unmoral one. Where 
the son hied a suit for declaration that a mortgage 
of ancestral property executed fay his faihei was 
not for necessit> and therefore not binding on 
him. held that the debt though not binding on the 
son as a mortgage stiii there was nothing to debar 
the mortgagee from enforcing the decree which he 
m»ght obtain against the father for the amount of 
the loan against ancestral property including the 
properly mortgaged. 53 P. R. 1^01, 15 P. R. 1918 
followed. {Broiidwtiy tiftd Catnfbell^ /ij HaR- 
KISHEN SiNOH V LAHORE BANK jfam 

69 r C. 652 

Debts — Liabihiy fur — bow's liability — 

Mortgage %n valid — Pious obligation to fay debt, j 

The habihtj of a son or grandson to pay the ■ 
debt uf Ins ancestor, which is not tainted with 
immorality or was not taken for illegal purposes, 
cannot however be eniorced so long as the origi- 
nal debtor is alive and is capable of paying his 
debts 

During the life-time of the father apart from 
any question of family benefit or necessity the 
liability of a son to pay a debt due fay his father 
IS only contingent. The exisience of that liability 
contingent or vested, has been utilised to build up 
the doctrine of antecedent debt to validate a moit- 
gage or sale effected by the father to pay such 
debt: and in many cases, a creditor has been 
allowed to recover a debt due by the father from 
the emire family properly, if not tainted with 
immorality, as ii the liability were concurrent. 44 
A. 126: 39 A. 237 Ref. ^ 

If the attempt to enforce a mortgage on the 
theory oi pious obligation fails, the right to 
attach the family propeity during the life time of 
the father on the strength of that pious obligation 
can be still less recognised because if no pious 
obligation exists, it must be as insufficient to 
support the one as to support the other 

The doctrine of antecedent debt, resting as it 
does on the theory of pious obligation, is only 
i wteaded for the protection of third parties who 
may have acquired rights in good faith in the 
family property, and if a vendee cannot invoke it 
for validating a sale effected in lieu of an invalid 
antecedent mortgage in his own favour, it is still 
less open to a creditor, whose mortgage has been 
declared to be invalid, to recover the debt, repre- 
sented by that mortgage, while the mortgagor is 
alive, from the shares of his sons, who have been 
exempted from liability out of the very property, 
the mortgage of which has been declared to be 
uneaforceable. The debt for the payment of 
which this liability i« sought to be enforced is in 
no sense an antecedent debt, it is the very debt 
the repayment of which the mortgage was 
if the doctrine of pious obligation 
invoked to support the mortgage, it can 
bei&voked during the father’s lifetime to 
enljc^m the liability of the family property other 
tljah interest of the debtor for its its repay 



HI HDD LAW-DEBTS 

Debts — Liability for — Son's liability for 

fathet'^s debt — Remedies of creditor. 

So long as a Hindu family remains undivided a 
creditor can proceed against the interest of the 
sons in the ancestral property for the debts of 
their lather which have not been contracted for 
ilfegal or immoral purposes. 4 M 1 ; 41 M. 136, 
140; 38 M. L. j, 402 : 39 A. 437; 43 M L. J 98 
Ret. [S fencer and Devadoss, JJ.) Kurukondi 
Sama Kao v Firm of Marwadi Vannapi Vajinji. 

4tJ Mad. 64 : 17 L. W. 661 : 32 M. L. T. (H.C.) 9 : 

71 I. G 153 : 1923 Mad, 36. 

Debts— Liability for — Pious obligation — 

Father alive — Effect, 

There is a pious obligation on the part of the 
son to pay off his father's debts even when the 
latber is alive. [Lord Dunedin) Raja Brij 
Narain Rai V. Mangla Prasad Rai. 

21 A. L. J 984 : 46 M, L. J. 28 : 

19 L. W. 72 : 33 M. L. T. (P. C.) 457. 

Debts — Liability for — Pious obligation — 

Death of father — Effect, 

Where the debt of the father is neither for legal 
necessity nor antecedent, the son is not under a 
pious obligation to pay it merely because the 
father is dead. {Daniels^ J ) Raja Singh v. 
DurGA Singh. 73 I C. 607 : 1923 A. 529 (1). 

Debts — Liability for — Pious obligation — 

Death of son— Liability of mother succeeding to 
estate of her son. 

There may be no pious obligation on a mother 
succeeding to the estate of her son for the pay- 
ment of the debts due by her husband, but if the 
son has succeeded to the estate ot his father, the 
person who succeeds such son is as much liable 
for the payment of the debt due by bis father to 
the extent of the family property, unless it is 
tainted with immorality as a person who would 
directly succeed to the property on hss dea^h. 
{SCenhaiya Lai, /. C ) Sheo Nandan Lal v. 
ShEO Baeak. 9 0. & A. L. R. 264 : 

10 0 L. J. 308 71 I. C. 974 1923 Oudh 251. 

Debts — Rights of creditor— Interest — 

Borrowing by manager— Enforceability against 
family. 

Wnen a contract of loan entered into by a bead 
member or karta of a joint Hindu family is 
Sought to be enforced against the other members 
On the ground of necessity, it must be shown not 
only Chat there was a necessity to borrow the 
principal sum but that the rate of interest agreed 
upon was also a necessity ; in other words, that it 
was impossible for the karta or the Bead member 
to obtain a loan for family necessity except at the 
rate of interest agreed upon. 

I The creditor in such a case has not only to 
; show that there was a family necessity so as to 
bind the members of that family on behalf of the 
parties to the contract with respect to the loan ad- 
vanced but that the rate of interest was the mar- 
ket or commercial rate* He will not be entitled to 
enforce a higher rate of interest against the other 
members and to make the joint family properties 
liable for interest higher than the current market 
rate of interest. [Jwala Prasad and Ross, Jf,}, 
Mahadbo Prasad v: Bissessar Prasad , 

2 Pat. 438 : 4 Pat. L T. W ; 74 1. C. 
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HINDU DAW— GIFT 

— Q%f^. — Acceptance — Revocation. 

A gift wbich IS not accepted can be revoked, 
{Dalai A. L C.) NanhUN t. Ham Dayal. 

74 I. G. 818 G 0, & A. L. E. 460 

Qifl — Cons truoti on. 

Where the expression used was “/o waste^ 
held these words indicate that 
there was no inteaticm of making over the lands 
to her as an absolute gift 34 A 234 Dist {Scott 
Smith and Brasher^ JJ.) Mx Malan v. Kishore 
Chand 71 1. C. 833 : 1923 Lah 17 

Gift --^Construction — Defeasance clause 

— Effect of— Transferee from donee^Posihon of. 

A clause in a deed of gift that the donor was to 
become entitled to the properties gitted on the 
happening ot a specified contingency ’s not 
invalid or opposed to Hindu Law. A Hindu who 
had been sentenced to transportation for life 
made a gift of his properties to a relation ot his 
subject to a condition that the donee should hand 
over the properties to the donor in case he 
returnod to his native village after the termination 
of his sentence. The donee alienated the proper- 
ties gifted to strangers who had notice of the 
terms of the gift. The donor subsequently 
returned and sued for possession. Held^ that he 
was entitled to recover the properties from the 
alienee who could not be said to be bona fide 
purchasers* (Krishnan and Venkatasubba Rao^ 
//.) VENKATARAMA AYYAR V. AIYASAMI AIYAR. 

69 I. C. 673 ; 1923 Mad. 67. 

<T ift-^Daugh ter n-la m — A b solute estate 

— Bahamah wajab — Meaning of 
Held on a construction of the gift that the 
estate conlerred on the widowed daughter in law 
was an absolute estate and that the words “baha- 
mah wajab'' occurring in the deed of gift meant 
“with all lights”. {Stuart, J.) Abhey Singh v. 
Himta. 1923 A. 234 (1). 

Gift— Oral gift— Proof of. 

The onus of proving an oral gift is upon the 
person setting it up. [Das and Adamt, //.} 
Rameshwar Narain Singh v. Riknath Koeri, 

1923 F. 165. 

Gi ft —17 nborn person — Validity — Creat- 
ion of annuity. 

A grant of an annuity is a right of property and 
as it is an incorporeal right, the test of validity in 
each case is, whether, under the circumstances, 
donor has sufficiently indicated an intention 
transfer should take effect as a corrody 
and wlli that intention has done all that is 
practicafhte <by way »of transferring such indicia 
of property^osiss^aHjay be in existence. If there is 
such a transfer there is no room for the appli- 
cation of the rule in the Tagore case as to the 
invalidity of a giit to an unborn person. 13 C. L. 

J. 81 . 39 C. 87 Ref. {Mookerjee and Chotsner, 
//*) jATiNDRA Mohan Mondal v, Ghanashyam 
ChowdhUry. m Gal. 266: 

72 I, D. 1019 : 1923 Cal, 27, 
- ' , l| 0dardi an — Alienation by — Binding 
*^namre m minbn 

The test wim ri^ard to the binding nature of an 
alienation by a natural guafdlan upon the minor 
as laid down in Hunooman F 0 rscntd*s case 6 M. 

I. A, p. 393 is that the powea? must be exer- 
cised by the guardian rightly for neo^siity or for 


HINDU LAW— IMPAETIBIE ESTATE. 

the benefit of the infant. It would be open to the 
alienee to establish that he had made all proper 
and necessary iiquiries and that he had acted in 
good faith in advancing the moneys to the natural 
guardian of the minor. (L. A Shah, and L C. 
Grumpy JJ ) Raoji Thakaram v, Pemraj 
Sadaram Marwadi 75 I. C. 561 * 1923 Bom. 213. 

Guardian-Step- mother — De facto guar- 

dian— Power to bind the minoi*s estate 
A step mothei , no doubt, is not the de jure 
guardian of a minor step-son but she may be his 
de facto guardian and the law is that when the 
transactions entered into by such de facto guar- 
dian or such as a prudent manager of the pro- 
perty would have made and are covered by legal 
necessity or benefit to the minor they can be up- 
held. {Prideaux A.J.C,) Ganpat Firm of 
Bissessarlal. 71 I C, 491 : 1923 Nag. 280. 

Guardianship — Member of undivided 

\ family. 

Where an application was made by the manag- 
ing member of a joint Hindu family governed by 
the Mitakshara Law for being appointed guardian 
of his minor son and fir leave to sell the minor's 
undivided share m the ancestral property held 
that the High Court could under its general 
powers and apart from the provisions of the 
Guardians and Wards Act appoint a guardian ot 
the minor's property 25 B. 353 foil. { Greaves, 
J.) Harinarain Das In re. 60 C. 141 : 

74 I. C. 244 1923 Cal 409. 

Guardianship — Son by first husband^ 

The mother continues to be the natural guar- 
dian of her infant son. even alter her remarriage 
with second husband, if the iniant son lived with 
her. {Shah and Crump, JJ.) Raoji Thakaram 
V, PremRAJ SadaraM. 76 I. C, 661 : 

1923 Bom. 213. 

Guardianship — Testamentary Guardian 

— Hindu father. 

Under the Hindu law it is open to a father to 
appoint a testamentary guardian for his minor 
son. 41 M. 561 Referred to- Whatever doubts 
may exist as regards the power of the father to 
appoint a testamentary guardian for his minor 
son as regards ancestral property, it is open to 
him to appoint such a guardian as regards his 
sepaiate or self-acquired pioperty. A bequest by 
a Hindu father of his separate property to his 
minor daughter coupled with the appointment of 
a testamentary guaidian for the minor's property 
would be valid. {Oldfield and Devadoss JJA 
Konthalathammal V . Thangaswami Pillai. 

46 Mad. 873 ; 46 M. L, J. 481 : 18 L. W. 256 . 

{1923) M. W. N, 902 : 33 M. L* T. (H. C.) 80 : 

74 I. C. 896, 

- - —— Impartible Estate — Family custom— 
Proof of — Estate not absolutely owned by the 
family. 

Impartibility never attaches to small estates 
and it cannot survive as a family custom inde- 
pendently of some particular estate. A family 
custom ot succession to an estate not absolutely 
owned by the family can never exist An im- 
partible estate in Hindu Law is not only consist- 
ent with but postulates that the family to which it 
belongs iS Joint. No presumption against indivi- 
sibility of 'possession or title can anse by reason 
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of joint living* {Ashworlk and Sttnpsoitt A. J. C.) 
THaKUR RUDRA FRATAP ^^ARAi^^ SiNGH V, 

Thakur Nirman Prasad Singh. 

74 1. G. 225 : 1923 Ondli 61. 

Impartible Estate--ParlUion by a mcm* 

ber-^Proof. 

It IS competent to a memoer of a joint tamily to 
separate hunsell from the lamily by a clear and 
unequivocal intiinaiion oi his mteniiou to sever, 
and this is also true wi*h regard to an unpaiUbie 
estate *. but as in that case me person separating 
fotteiis tns chance ot uihermng the whole ot the 
estate by survivoiship, it requires strong evidence 
to esiabUsh such hCparatiou. [Lord Buckmaitieri 
Rani lAGADAMBA KUMARI V, THAK-UR WAZIR 
Narain Singh. 44 M. L. L 603 : 

25 Bom. L, R 676 : (1923) H W. K. 460 : 

18 L. W. 556 : 28 C. W N. 98 : 
37 C. L. J. 287 . 32 M. L. X. (P. C.) 167 : 

L, R. 4 tP. C.) 66 : 4 Pat. L. X. 319 : 

2 Pat. 319 : 50 I. A. 1 : (1923) P. C. 69. 

--ImpaHibU Estate — Property acquired 

with income from the estate tf au accretion. 

Where all the estate possessed by a Haja other 
than the impartible Raj was derived irom the in- 
come of the Raj itself , Held, the produce of tne 
impartible es.ate ordinarily does noi belong to and 
form an acctetion to the original property. The 
income when received is tne absoluie property of 
the owner of ihe impartible estate. It dilfers in i 
no way iroin ptoi>tiity tnat he might have gamed | 
by bis own eifort, or that had come to nun in ' 
circumstances eoiirely dissocated Irom tne 
Ownership of the Kaj. 

Quaere . Woether it be possible iu any circum- 
stance^ lo treat moveable property as an accretion 
to a landed estate of this character. [Lord 
Bmkmaster,) Rani jagadamba KUMari v. 
Thakur Warir Narain Singh. 

44 M. L. 503 : 50 I. A. 1 : 87 0. L. J. 287 : 
25 Bom. L J6 676 : (1923) M. W H. 460 : 

18 L. W. 555 : 28 C. W. N. 98 : 
32 M. L. X. (P* CJ 167 : L E. 4 (P. G.) 65 . 

4 Pat. L. X. 319 : 2 Pat. 319 : 

(1923) P. C. 59 

Impartible estate— Succession by Survi- 
vorship-Application for personal decree Succes- 
sion certificate it necessary. See (192.^) Dig Col 
632 Raja Sri Shiva Prasad Singh i?. Beni 
Madhab ChoUDHURy. 4 Pat. L. X. 6 : 

70 I, C 24. 

impartible Es^ate-Succession'^-Dipided 

ami undivided family. 

Though the members of a joint Mitakshara 
faihily do not acquire in impartible property the 
same rights as impartible property belonging to 
tHf family auch asthe right of joint enjoyment, 
the right of partition or the right of restraint cn 
abe. adon, they retain the right of survivorship of 
Pfbvmg that an impartible estate was the sepa- 
fit self-acquired property of the last owner is 
c^ ihose making the assertion, 25 C. W. N. 564 : 
46 C. 362: 15 C. 471 ReP (Afiflor, C/. and 
74 ThakoRAIN Folbaxi Kdmari v, 

EGIIAR RAO klAHESHWAR. 

, t Pli s mm lei J 4 Pat L T. 473 : 
, J T4|L%6^:1923P.453^ 


HINDU LAW-IKHERIIANCE. 

Impartible estate — Succession — Survi^ 

vorshtp -Family arrangement superseding senior 
I tne — Effect, 

Where as the result of a family arrangement 
the junior line in an impartible estate was substi- 
tuted for the senior line, but there was no other 
evidence of any further interference with the 
rights of the senior line, the estate still remains 
joint iamily property and on the extinction of the 
junior line, the senior line takes by survivorship. 

Per Knshnan, J. To show that an impartible 
estate has become the separate property of the 
holder, it is not absolutely necessary to prove that 
there was some division in which that property 
was involved or that the right of others in it 
were abandoned Each case has to be decided on 
Its own facts. 

Per Ramesam J, The holder of an impartible 
estate cantiot by giving a registered notice to the 
junior members mat he intends to be divided m 
status as regards all the partible properties and 
impartible properties put an end to toe rights of 
junior members Os?er the impartible estate. 

Case law on the subject iully reveuved. 
Knshnan and Ramesam, JJ ) Annadana Jadaya 
Gounder V. Konammal 17 L. W. 107 : 

(1923) ir. W, N. 15 : 71 I. C. 533 : 

1923 Mad. 402. 

I Impartible Estate — Wainganga Zemm- 

\ darts of C P. C. — Amgaon zeimujaii 
I The Amgaon Zemindan before the Thirty Years 

* Settelement was of the nature of a Raj and there- 
I fore impartible and subject to the rule of single 

succession, the other members of the family of 
the Zemindar for the moment being entitled to 
suitable maintenance and to any specific share in 
the income. It was an estate ot an exactly simi- 
lar character that was conferred by Govern- 
ment on the Zemindar at the Thirty Years Settle- 
ment. In addition a custom had by that time 
grown up in the Amgaon family that the estate 
should be held as an estate of that nature and 
subject to those conditions. Nothing occurred 
at the Thirty Years Settlement or has occurred 
since, to alter the nature of the grant or to affect 
the validity of the family custom The Zemindari 
IS there! ore declared to be impartible, Important 

• history of the C. P. Zemindar is traced. [Batten, 

. J, C, and Halifax, A, J. C.) Malhar Rao v, 

I MartaND Rao. 6 H. L. 3. 189 : (1923) Hag. 201. 

, Inheritance — Bandhus — Father's sisters 

great grandson 

t A father’s sister’s great-grandson is not entitl- 
ed to succeed to the estate of a deceased Hindu 
t as a bhinna gotra spinda. [Ryves and Gokul 
s Prasad, J/.) $HEO NadaN v, Munni. 

► 21 A. L, 3, 288 : 71 I. C. 1013 : 1923 A. 398 (X)* 

t — Inheritance — Bandhus — Mother’s 

: brother’s son— Mother’s sister’s son. See (1922) 

■ Dig. Col. 633. Rajeppa v. Gangappa, 
i 47 Bom. 48* 

I Inheritance — Brothers and nephew* 

. Rule under the Vyavahara Mayukha a brother’s 
son takes with the brother when the inheritance to 
: another deceased brother opens. But the same 
I a^alc^y does not apply in the qa^e of 
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Sapindas. (Shah, C» i. and Kemp, /.) Haribhai 
Gubab 11 . Mathur Lallu. 47 Bom. 940 : 

25 Bom. L. B. 929. 

Inheritance-Daughters and other females 

— Vatan tamily in Bombay — Rghts oh Sec 
Bombay Vatan Act S 2. (1923) Bom. 382, 

Inhertta^ice — Danghter*s sons — Estate 

taken. 

Where the estate of the maternal grandfather 
passes on his death to the sons of a daughter 
living as a joint family, there is no right ot sur- 
vivorship as between them ; so that on the death 
of one, his heirs take his share oi the estate. (Oas 
and Kulwant Sahay, JJ.) Rao Bahadur Man 
Singh «/. Maharani Nawalkhbati. 

2 Bat. 607 .* 4 Bat. L T. 335 : 73 I. C. 822 : 

1923 B. 492. 

^inheniance— Disqualification — Burden 

of proof — Leprosy. 

Leprosy of ihe sanious or ulcerous type is a 
ground ot disqualification for inheritance under 
the Hindu La'w. The person who sets it up must 
give strict proof of his allegations (C. C. Ghose 
and Panton, JJ.) KaRALI Charan Palv. Ashu- 
TOSH Nandi. 50 Cal. 604 75 I. c. 474. 

Inheritance — Disqualification — Vn~ 

chastity— Hosiiliiy, 

Under Hindu Law, unchastity disqualifies a 
Hindu wife from succeeding to her husband’s estate 
but it must be phjsical unchastity which occurred 
during the lite time of the husband. In the 
absence of unchastity there must be malignant or 
unjustified hostility on the part of the wife to 
exclude her. (Ptpon, J. C.) Mt Muk.andi Bai 
V* JAMNI Bai. 73 I. C. 875. 

1 n hen ia nee— Exclu sion from — Congeni- 
tal blindness— Rule if obsolete. 

The rule of Hindu Law excluding a congeni- 
tally blind Hindu from inheritance is not 
obsolete. Texts and cases reviewed. (Sir Walter 
Schwabe, C. J., Oldfield and Coutts Trotter, JJ.) 
Pudiava Nadan V, Pavanasa Nadan. 

69 I. C 313 : 1923 Mad. 215. 

Inheritance — Exclusion from — Conge- 
nitally blind person. 

A congenitally blind son is excluded from in- 
heritance under the Hindu Law and the rule of 
exclusion has not become obsolete. 43 M. dissent- 
The disqualified member is however 
ehtified to suitable residence in the family house 
and maintenance. (Batten, A. J. C.) Nana v 
JOGILAL, 6 N. I. J 81 : 71 I. C. 566 : 

10 N. B. B. 69 : 1923 Nag. 161. 

» — — ■■■ — i nhen tance — Exclusion from— Insanity 
— Congenital insanity. 

Insan»ty to be a ground of exclusion from in- 
hertance under the Hindu Law need not be con* 
genital. It is enough, it there is insanity at the 
tune when the succession opens* ‘ X B. 177 not 
foil. 5 A. 509; 38 A. 117, 43 M. 464 foil. 
(Macleod. C. J and Crump, J,) Bapuji Narso v, 
DattU Antaji. 47 Bona 707 ^ 25 Bom. L. B. 404 : 

73 1,,0* : ^923 Bom. 426- 


HINDU LAW— JOINT FAMILY. 

Inhc) liance-- Illegitimate son- Offspring 

of Hindu by Mahomedan mistress 
An illegitimate ofi spring of a Hindu by a 
Mahomedan mistress is not a Hindu and cannot 
succeed to bis property on hip death. 27 M. 13 
Foil. (Maclcod, C. J. and Crump, J.) SiTARAM 
PandURANG V Gan PAT. 25 Bom. L. B. 429 : 

73 I. C. 412 : 1923 Bom. 660. 

Inheritance — lllegtiimaie son — Sudras. 

An iliegiamate son among Sudras is entitled to 
a share of the joint family property, his share 
being hall that of a legitimate son. Case law 
reviewed. (Mitru A. J C ) Maroti v. Tu ear am 

19 N. L. B. 99. 

In her it an ce — 1 llegiti ma te son — Sudras 

— Survivorship — Other castes — Distinction — 
Succession Cef tificate — Necessity. 

Illegitimate sons in the three higher classes 
never take by inheritance but are only entitled to 
maintenance from the estate of iheir lather. An 
illegitimate son oi a Sudra takes his fathers's pro- 
perty by survivorship and consequently no succes- 
sion certificate is necessary to enable him to 
recover his debts. 18 C. 151 Ref. (Predeaux, 
A. J, C.) Ganulal V. Kashiram, 

1923 Nag* 67 {!). 

Inheritance — Illegitimate son — Sudra — 

Sharers of. 

An lilegicimate son of a Sudra takes halt the 
estate of his putative father in competition with 
the widow, on the principle of the Mitakshara 
that an illegitimate son takes half of what he 
would have taken had he been legitimately born. 
Texts considered. (Sir Lawrence Jenkins.) 
KAMULAMMAL V. ViSVANATHASWAMi NAICKER. 

46 Mad. 167 : 44 M. L. J 465 : 
37 C. L. J. 863 : 26 Bom. L. B. 577 : 
27 C. W. N. 1021 : 71 1. C. 643 : 60 X. A. 32 : 
32 M. L T. (B C.) 48 : 17 L. W. 298 : 

1923 P, C. 8 {B. C ). 

Inheritance — Sons and grandsons— Se- 
parated members — Succession per stirpes. 

On ihe death of a Hindu governed by the 
Mitakshara law. his separated sons and grand- 
sons succeed per stirpes to the estate. 30 M. 348 
foil. (Macleod, C. J. and Crump, J.) Gangadhar 
Narayan V. Ibrahim Bava. 47 Bom. 566 ; 

26 Bom. L. B. 197 : 72 I, q. 307 : 

1923 Bom. 266 (1). 

Inheritance— Son-Mother and father- 

preference, bee (1922) Dig CoL. 634. SubedaR 
Sing v. Bhikham Singh. 69 I. C. 649 : 

26 0, C 52. 

— Inheritance— Sudra ascetic. See (1922) 

Dig. Col. 636. Mahant Narasinhdas Guru 
o. Khande Rao Vina yak Joshi. 70 I, C. 860. 

^ J oifit -family — Accou nts — Manager . 

A manager cannot be freed, from the liability of 
rendering accounts simply because he has said 
that be possesses no ar count books and the plain- 
tiff has been unable to prove the existence of 
such. (Broadway and ZafurAlu JJ.) Ram Kishan 
V, Ranshan, 1923 Lah* 66L 
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EIHBtr LAW— JOIKX FAMILY. 

Jot nt family— Ahenation---Burden of 

froof— Effect of pre-cmpUon having taken flact. | 
When an alienation by the father ot a joint 
Hindu tamily is impeached by the son, it is tor 
the creditor in the hrst instance to pro\e either 
legal necessity or at least such inquiry as would 
have satisbed a prudent man that necessity 
existed. The circumstance that a pre-emption 
has taken place with regard to ihe alienation and 
that the pre-emptor is the person against whom 
rehet is claimed does not atfect the question of 
onus. {Daniels, lA Chakdkika Sinoh v. 
Bhagwat Singh. !«• 4 All. 545. 


—•Joint Fatnily — Alietuiiion — Consent oj 


other members. 

A sale effected by a member ot a joint Hindu 
family is not necessaiily i-oid, but only voidable, 
if an objection was laK-cn to it by the other mem- 
bers of the joint family, similarly a giu by a mem- 
ber with the consent ot the otner members of the 
family is %ahd. { kanhatyaLal , J.CA Mahabir 
Pande V . Mathura Prasad. 

9 0. A A. L. E, m -ni c. 470. 


HINDU LAW— JOINT FAMILY 

The decision in 40 C, 966 : 25 M. L. J. 512 
(P. C.) IS authority for the position that even in 
a suit by the other co- parcener for a share oi the 
alienated property, it would be open to the Court 
on the application of the alienee to decree a 
general partition m which the principle of equity 
mentioned above should be applied. 

The principle of equity applies equally to cases 
in which the alienor purports to sell tbe property 
on behalf ot himself and of the other co-paicesers 
ana to those in which he purports to sell the 
property as his own. It applies whether or hot 
the sale was a proper alienation in the interests 
of the joint family. 

The purchaser is not to be deprived of this 
equity merely because, at the time of the sale, he 
took from the vendor a security bond (m the form 
of a charge on other joint iamily property) by 
which the vendor gave him an indemnity against 
the loss that might arise by any claim of the 
vendor’s minor son. {Schwabe, C. J and Wallace^ 
J.) Davud Beevi Ammal V . Radhakkishna 
AiYER 44 M L. J. 309 : 17 L. W. 332 ; 

(1923) M W. N. 202 : 72 1. C. 81 . 

82 M. L. T. (H- C.) 263 : 1923 Mad. 467. 


— _ Joint family— Alienation — Consent of 

reverSiOner to one sale— Presumption. S«?e (192^) 
Dig, Col 639. Tukarah v, Ganpat. 

70 I C. 767. 

-Joint family — Ahcnation by co-parcener 


^Debts— Necessity. ^ 

Debts incurred lor a litigation in respect or the 
abduction of the alienor’s wiie, may be reason- 
ably regarded as necessary {Broadway, J ) 
ANOKH bINGH V, S.iPURAN SiNGH. 

1923 Lab. 860. 

Joint family— Alienation— Co-parcener— 

of— Berar. See (1922) Dig. Col. 638 Sved 
KASA&C V, JORAWAR SlNGH, 

50 Oal. 84 : 25 B<»e. L. E. 1 : 21 A. L. J. 67 : 

37 C. L. J. 73 : 27 C- W, N. 179, (F C ) 

,, — Jotnj Family— Alienation— Cch parcener 

— Purchaser from members — Rights of, and of 
other members— Partition suii by purchaser or by 
other members— Allotment of whole of alienated 
property io purchaser in — Condi ttonsSale by 
member on his own behalf and on behalf of other 
members— Sale not in interests of family —Secur- 
ity bond taken by purchaser from vendor to 
indemnify former agamsi loss due to clasm by 
other members— Effect , 

A purchaser from a member of a Joint Hindu 
family of property which that member has no 
right to sell, it being the joint property, can 
euforoe the sale only by a partttion of the entire 
family property ; and if, in such partition, the 
mogefTty sold can, with due regard to the inte- 
rs^s of the other sharers to the debts due by the 
f a^d to an equitable allocation of the van- 

0m items of family property to shares of the 
several cotweeuers, be wholly allotted to the 
the purchaser will be entitlea to 
|)^ty whidi the vendor professed to 
te Mm the alienee in such 

#^"t&;''ii*tiperty does not depend upon 
by urn te a parti- 
'■ ^ « l^^the other 

a pmrtltlou of a ' 


— Joint Family — Alienation— Co- parcener 
— Rights of alienee— Mof tgage— Equity. 

Under the Hindu Law as administered m the 
Punjab the inteiests of a co-parcener cannot be 
sold for consideration. But a mortgagee has an 
equity against the interest of the mortgagor 1 he 
manager of the family can alienate the coparce- 
nary property lor necessary purposes. It the 
manager happens to be the father he can alienate 
family property to discharge antecedent debts t. e. 
debts previously incurred wholly apart frorri the 
security afforded by the joint family estate. 
{Pipon, /. C.) Bhagat Singh v. 

Joint family— Alienation— Co- parcener 

-Gift by-Void. . 

A gi tteien of his own share by an undivided 
co-parcener is invalid. {Baker, J. C) Mulla 
Faiz Ali V. Mt Harkuar 1923 Nag. 334. 

Joint family — Alienation — Father— 

Liability of family property. 

A mortgage of joint family property by the 
father cannot be enforced against property un- 
less it is established that tbe consideration was 
taken for tbe payment of an antecedent debt in- 
dependent of the mortgage or for legal necessity. 
{Kankaiya Lai, L C.) Raban Sheo Lal. 

9 0. & A. L. E. 672. 

Joint Family - - AlienaUon-—Faiher — 

Recital as self-acqmsihon— Antecedent debt— 
Justifying necessity. 

Where a father transfers property describing it 
as his self acquisition and it is found thac the 
redtal was incorrect but that there was necessity 
of juatifying the alienation can be upheld, 34 A. 
296 P* C, dist. 28 I, X, 365 Ret. {Spencer and 
Davedoss, 7/ ) Vadamalai Pillai v Subramania 
Chettiar* 1923 M. W. Ni 57 (2) • 71 1. C. 1^0 : 

1923 Mad. 

family -AUenahon by father-^' 


sm*k rights— Auction sale. 
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HINDU XAW—JOINT TAMIDY. 

It is only when joint family property has pas- 
sed out oc account of an antecedent debt or sold 
by public auction that the sons cannot challenge 
the alienation unless they show the debt was 
tainted with immorality. Where the sale is not 
at a public auction, the alienee has to justify the 
alienation by showing antecedent debt or legal 
necessity. {Ltfidsay and Sulatmam JJ ) Saheb 
Singh v. Girdhari Lal, 45 A 676 

L. E. 4 A. 284 : 73 I. C. 1024 : 1924 A. 24. 

J oint family — Alienation — Father — Suit 

by son to set aside — Form of decree — Consider- 
ation partly binding. 

Where a Hindu son sues to set aside an aliena- 
tion of ancestral propeity made by his father on 
the ground that it is not binding upon him and 
the Court finds that out of the sale consideration, 
a portion was not required for lamily necessity 
the plaintiff would be entuled to a decree for 
possession subject to his re-imbursiug the pur- 
chaser to the extent to which the sale was a valid 
sale. The form of decree in a case of this kind 
should, therefore, be a decree for possession in 
favour of the plaintiff subject to his paying to 
the purchaser so much of the consideration as 
was required tor the necessity of the lamily, 
{Hears., C J. and Banerji^ J.) DwaRKA Ram v. 
JHULAI Pande. 45 A. 429 : 9 0. & A L. B. 494 : 

u , 72 I. C. 134 (1) : 1923 A. 248. 

Joint family — Alienation — Father— -Por- 
tion of consideration not binding — Sale when set 
aside. 

In a suit by a son to challenge a father’s alie 
nation, where a portion of the consideration is mt 
binding, what the Court should look at is the 
amount of the consideration in regard to which 
no legal necessity is established. If this amount 
is so trifling that it can be left out of account the 
sale should be upheld j other wise it should be 
set aside. Another test applied is whether the 
amount for wnich legal necessity is established 
could have been raised without the alienation 
sought to be impugned. {Daniels, J ) 
Chandrika Singh v. Bhagwat Singh. 

L, E 4 All 546. 

Joint family — Alienation — Father ^Set- 

Jin g aside After-born son — Rights of. 

Where a suit to set aside an alienation by a 
Hindu father of ancestral property is bi ought by 
a son who was m existeoce at the time ot the 
agnation and before the suit is decided another 
born, such son also acquires a right to set 
A. L. J. 978 followed. {Dalai, 
J, C.) BiHADUR Singh v. Ranjit Sin^^h. 

‘ lOO.L. J 353, 

— Jtfini family — Alienation — Father — 

Consider atimp—SmdU portion not for necessity — 
:>mt by sons to sl;f aside sale— Form of decree. 

Where the son^tof a Hindu father sued to set 
aside alienations of the family property made by 
was found that a portion of the consi- 
<teati«>as not ^famS^ necessity, held that the 
sales Ought not to be set a^de as being unneces- 
sary unless It can be or reasonably pre- 

sumed that the s^Ie of a lessOi* area for the exact 
amount required for nec^Sfty was feasible. 26 1.) 
g, 418; 2 X-ah 357; 61. 0.20?:!, p. L, R 201 


HINDU LAW-JOINT FAMILY. 

followed. {Mariineau and Brasher, JJ,) Gokha 
Ram V Sham Lal. 3 Lab* 426 ; 1923 Dab. 268. 

Joint family — Alienation — Father — 

Antecedent debt — Mortgage 
The definition oi an antecedent debt as one 
‘‘incurred irrespective of the credit obtainable 
from joint family property" is to be regarded as 
one to be construed in the light of the particular 
facts beiore a Court and as not exciudmg from 
the category of antecedent debt money borrowed 
on a hvpotnecatioa bond where the personal liabi- 
lity continues irrespective of the security A 
usufructuary mortgagor is not as such personally 
liable to pay the loan. It is open to the alienee 
to invoke the antecedency ot the father’s debts to 
support an alienation as against the son even 
during the father’s life-tirae. 39 A. 437 23 O C. 
211 referred to. {Ashworth, /, C,) Jamna Prasad 
V. Balbhaddar, 25 0 C. 388 : 9 0. L. J 601: 

74 I. C. 3§3 (2) : 1923 Oudh 147. 

Joint family — Alienation — Father — 

Setting aside— Burden of proof. 

It is only when the property has passed out of 
the family on account of an antecedent debt or 
where it has been sold by public auction, that the 
sons cannot challenge the alienation unless they 
show that the debt was tainted with immorality. 
It is not correct to say that in every case where 
the property has passed out of the lamily (though 
under a private sale not in lieu of any antecedent 
debt and even when the legal necessity has not 
been established), the sons cannot challenge it 
unless they show that the debts were contracted 
; for immoral purposes Where a property has 
been sold by a lather and the sons bring a suit to 
recover it, and apparently the property has not 
been sold away at public auction, then it lies 
upon the transferee to justify the alienation of the 
estate by showing that the debt was m lieu of 
some antecedent debt or that the alienation was 
lor some legal necessity. {Lindsay and Sulat- 
man, JJ.) Saheb Singh v. Girdhari 

45 A 676 * L E 4 A 284 : 73 1. C. 1024 ; 

' 1924 A. 24, 

Joint i am Uy— Ahe nation — Father — 

Mortgage— Decree against— Suit by son to set 
aside — Decree on mortgage — Effect of^ 

Except in cases where joint ancestral property 
has passed out of the joint family eiiher under a 
conveyance executed by the father in considera- 
tion of an antecedent debt or in order to raise 
money to pay off an antecedent debt under a sale 
in execution of a decree for the father's debts and 
in no others, the sons are not under an obliga- 
tion to show that the debts represented by a 
mortgage executed by the father were debts 
whicii were contracted for immoral or other pur- 
poses not binding on the estate A decree, unless 
it is binding on the sons, does not improve the 
position of the creditor any more than a sale 
which a father effects in order to pay a debt in - 
corred by himself on the security of the mort- 
gaged property. The exception to the general 
rule that no manager, guardian or trustee can be 
entuled for his own purposes to dispose of the 
estate, which is under his charge, cannot be ex- 
tended' where a liability under a mortgage meiges 
into a decree, unless that decree can by any rule 



752 


751 THE year: 

HIITBl? LAW— JOIHX FAHILY. 

of law be he!d to be binding on the other mem- 
bers of the famiiy. If a mortgage is not valid 
so far as it purports to encumber the ioinl family 
property, it cannot become a Just and legal con- 
sideration, if , in the absence of the sons of the 
mortgagor a decree has been obtained on foot 
thereof against the mortgagor, otherwise the pro- 
tection intended for the junior members of the 
family can in that way be easily circumvented 
and become illusory. {Kanhatya Laly J, C.) 
Ganga Bakhsh Singh v. Raghhbar Singh. 

ae O. G. 299 : 9 0. & A. L. B. 359 : ?8 I. C. 27 : 

10 0. L. J 61 ■ 1923 Oudh 182 

■ Joint family — Ahenatton — Father — 

Mortgage by — Public auction sale — Rights of 

parties. 

Where joint family property has passed out 
either under a conveyance executed by the father 
in consideration of an antecedent debt or a sale in 
execution of a decree against the father, the sons 
cannot recover the property unless they show 
the debts were contracted for immoral pui poses 
and the purchasers had notice of the same. 
Where the sale was a public auction sale and ihe 
sons could safeguard their rights if they had 
taken steps m time, they cannot afterwards ques- 
tion the rights of tne purchaser by challenging 
the validity of the original mortgage executed by 
their father. [Kanhaiya Lai, J-) Jadubir v. 
GaJADHAR. 21 A. L. J. 809 

Joint family — Ahcnaiion Fathci — 

UortgageSons' liability. 

There is a distinction between the sous’ 
liability under a mortgage executed by a father 
of a joint Hindu family and his remedy after pro- 
ceedings taken agamst the father oa loot of the 
asoitgage, 

In the case of a joint Mitakshara family con- 
sisting of a fattier and minor sons, the father is 
necessarily the manager of the joint family, and 
as such, for all purposes, is a representative of the 
family. In the case cf a joint Mitakshara family 
where the father, the managing member mort- 
gaged family property for an antecedent debt and 
a suit was brought and decree obtained against 
the father, such suit and decree should be 
regarded as instituted and pronounced against 
him. in his representative capacity; and if a son 
after a decree being obtained against the father, 
upon a mortgage executed by the father, sues to 
have it declared that his share is not liable to 
satisfy the said decree, or after a sale in execution 
erf Such a decree, sues to recover possession of 
his share, he cannot sncceed, unless he proves 
that the debt was contracted for immoral or illegal 
psar^Gses, or that the debt was of an illusory 
cimtacter. 

The rule as la* d down in Suraj Bansi Koer*s 
emt is not limited to the cases in which the 
prep^rty had passed out of the hands ot the famdy 
aiA §bne into the hands of persons who were 
, previous creditors when the sale is a 

alienation nor judgment-creditors when 
IS, public <mctic», {Dalai andhimp- 
- iCi ’ 'tw Kanhaiva Lal. 

' \ ^ M © C. 268 4 19 0* Ii. 141 : 

il # ^ K. m : 14 1. 0, m : tm ©mah 227 
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Joint family — Alienation — Father — 

Mortgage mthout legal necessity or antecedent 
debt. 

A mortgage which is not binding on the estate 
in the father’s life time would not be binding on 
the sons, for the mere circumstance of pious obli- 
gation of Hindu sons to pay tbeir father’s debts. 
21 C W, N. 957 (P. C. Foil. [Dalai, and Daniels, 
A.J. C.) Ram Sarup Singh v. Jageshur Singh. 

26 0. G 341 : 9 0. & A L B. 157 : 

73 I. C. 466 : 1923 Oudh ISO. 

— ^Jomt family — Alienation — Father — 

Decree— Sons challenging— Burden of proof. 
Where the mortgagees obtained a decree for fore- 
closure against a Hindu father and the sons sue 
for redemption, the burden is on them to prove the 
invalidating circumstances. Case law as to 
what should be proved reviewed (Dalai, J C and 
Simpson, A. J* C) Mahadeo Baksh Singh v 
Suraj Baksh Singh 10 0, L J. 252. 

Joint family— Alienation — Father — 

Execution of mortgage by all adult members 
All the adult members of a joint Hindu family 
joined in executing a mortgage reciting necessity 
for the loan. Twelve years later some of the sur- 
viving executants of the mortgage and the widow 
of another executant renewed the mortgage, the 
consideration for the renewed mortgage being the 
original mortgage deed. In the interval between 
the firbt and the second mortgage, several sons 
had been born to the executants of the mortgage. 
Held ihat the sons who had been born subse- 
quently to the first deed of mortgage could not 
question the bmding chaiacter of the transaction, 
33 A 283 , 44 A 193 Ref. [Mearsy C. J. and Pig- 
goit, J.) Partab, Singh v Bohra Nath. 

45 All. 49 ; 1923 A. 197. 

Joint famt ly — Ahe na tion —Father — No 

necessity— Effect on Mortgage, 

Where a mortgage of joint family property 
executed by a Hindu father is found not to have 
been made for purposes laid down in Hindu Law 
the mortgage as such becomes void ab imho re- 
ferred to. [Simpson, A J. C.) Udairaj Singh v 
Ramudit Tewari 10 0. L. J. 376. 

Joint family — Alienation by father — ' 

sons when bound — Principles guiding — Pious 
Obligation. 

The Privy Council in this case lay down the 
following propositions: — 

(1) The managing coparcener of a joint undivid- 
ed estate cannot alienate or burden the estate qua 
manager except for purposes of necessity . but 
If he is the father and the reversionanes 
are the sons, he may by incurring debt so long as 
it IS not for an immoral purpose, lay the estate 
open to be taken in execution proceedings upon a 
decree for the payment of that debt. 

(3) If he purports to burden the estate be 
mortgage, then unless that mortgage is to dis- 
charge an antecedent debt it would not bind mory 
than his own interest 

(4) Antecedent debt*means antecedent ip fact 
as well as in b'me. that is, thp debt must be really 
iedepandent and not part of tli© transaction 
imitteacbed, 
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(5) There is no rule that this result is affected 
by the question whether the father who contraa- 
ed the debt or burdens the esta e is alive or dead, 
(Lord Dunedin) Raja. Bahadur Raja Bkij 
N^RAINT KaI t>. iVivNGLA PRASAD RAI. 

21 A L. J. 934 (F C.} : 46 M. I. J. 23 : 

19 L. W. 72 : 83 M. L, T. (P, C.) 457. 

~^Joini Family — AlUnatton-^Gift subject 

to mortgage — Donee if can impeach mortgage 
for want ^ legal necessity. 

A donee of joint family property subject to an 
antecedent mortgage cannot question tae neces- 
S'ty or propriety of the moitgage. 11 N. L 
R 1 Ref. [Pndeaux, A, J. C) Narayan v. 
Shanker Lal. 1923 Nag. 127. 

Joint family — Alienation — Invalid mort- 
gage if good consideration for later sale— An- i 
tecedent debt— Liability of grandsons. See (1922) 
Dig, Col, 640. Chet Ram v. Ram Singh. 

21 A. L. J. 114 : 37 C. L. J. 79 : 

27 C. W N. 150. (P. C.) 

Joint family — Alienation — Debts — - 

Necesst peculative Uiigatton 

Where the manager of a joint Hindu family 
borrows money for the purposes of conducting a 
speculative ligitation which i s successful might 
enjirq for the benefit of the tamily, the debts can- 
not be justified on the ground of legal necessity. 
If the litigation resulted in benefit tn the estate 
the debts would be binding on equitable princi- 
ples 4 A. 5^2 ; 44 I. A. 147 ; reierred to. [Raftq 
and Lindsay^ JJ.) BhagvaN Das Naik v. Maha- 
DEO Prasad Pal. 45 A. 390 : 21 A. I. J. 271 : 

71 I C. 959 : 1923 A 298 (2). 

Joint family — AhenaUon by manager — 

Necessity-^ProoJ. 

The alienee from the manager of a Hindu 
family has to prove that he made the necessary 
enquiries as to the necessity lor the alienation 
and satisfied himself as to the same. When such 
enquiry is made and he acts bona fide, is not 
bound to see to the consideration being applied 
to meet such purpose. The burden of provmg 
bonaftdesznd enquiry is on him. {Scott Smith 
and Fforde, JJ.) Rodha Ram v, Amar Chand 

4 Xiah. 208. 

Joint family — Alienation — Manager — 

^^ecessity~-Proof of-~Recttal~-VaLu€ of. 

Wfiere an alienation by the manager of a joint 
Hindu family is impugned by the junior members, 
the recitals m the of sale are not sufficient 
by themselves to establish necessi»y but they are 
clear evidence of the representation made by the 
manager. Where proof of actual eaqtiiry has 
become impossible, the recital coupled with the 
circumstances, such as would justify the reason- 
able beliet that an enquiry would have confirmed 
truth of the recital »s enough to support the 
necessity alleged. A representation by the father 
asta #ie existence of antecedent debts, is on the 
same footing as a representation by the manager 
as to necessity. The real vaitie of the representa- 
tion is that it indicates the scope of the enquiry 
that has been or may be presumed to have been 
made. 5 O. L. J. 629 ; 29 O. C. 211 explained 36 

Y. D,—48 
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A. 187 ; 43 I. A 249 referred. (Ashworth^ J. C.) 
JAMNA Prasad v Balbh^dar. 25 0. c. 888 : 

9 0. L. J. 601 : 74 I. C. 8)3 (2) : 

1923 Oudh 147. 

’Joint Family — Alienation by manager — 

Mecessity proved in part— Position of purchaser. 

It IS not always possible for a manager to sell 
or mortgage a pioperty for the exact amouht 
required for family necessity but that would not 
justify him 19 mortgage or sell property for a 
larger amount than is abbolutely necessary. 
Rs. 80 out of tne total consideration of Rs. 400 was 
held not to be such a small amount as might be 
neglected in considering the question of the valid 
neccbbity for the alienation. The deed was set 
a«ide and plaintiff was made to pay Rs. 320 to the 
purchaser (20 A L. J. 621 ; 27 All. 494 and 25 
All. 330, Full.) {Gokul Prasad, J.) Matadin 
Tewari V Surajbali Singh, 1923 A, 522. 

Joint family— Alienation — Manager—^ 

Legal necessity. 

To save o.her properties from sale at execution, 
the manager sold the mortgaged property But 
full purchase money could not be paid bv the 
purchaser and the manager became a surety to 
the mortgage executed by the purchaser in order 
to be able to find money to set aside the execution 
sale before confirmation. 

Held, there was legal necessity for the last 
transaction and «he manager was justified in be- 
coming a Surety to the mortgage. (Das ana 
Adami, J,) Kanhai Lal Khemka v. Thakur 
Prasad Singh. 1923 F 268. 

Joint family — Alienation-^ Manager-^- 

clause in adoption deed giving father free power 
of alienation — Effect— Bombay School. 

In a deed of adoption, the adoptee agreed not 
to object to his adoptive father’s mode of 
management. He afterwards objected to certain 
alienations as not bnding on him. Held, the 
alienations should be tested by the standard of a 
father’s powers in spite of the deed and the 
son’s share will not pass if it is an unauthorised 
alienation. (Macleod^ C, J. and Crump, J.) 
Balappa Ghenappa V. Akkubai 

74 I, C. 220 (2). 

Joint family — Alienation — Manager- 

Family benefit 

There is no rule of Hindu Law proper warrant- 
ing the manager of a joint Hindu family to 
alienate property for the benefit of the estate. 
The original law allows such a thing only to 
arrest distress in the family. But British Indian 
Law has allowed the validity of such alienations. 
(Gokul Prasad, J.) Shankar Sahi v. Binchu 
Kam. 74 I. C. 18 (2) : 1923 A. 569. 

Joint family — Alienation — Manager by 

— No necsssity— Jurisdiction of court to grant 
I equitable relief. 

Where an alienee from the manager of a joint 
Hindu family fails to enquire and satisfy himself 
of the truth of the representations made by the 
manager, there is no room for the application of 
any equitable doctrine bised on the representa- 
tions* If notwithstanding the representation by 
the * manager, he agrees to make good that 
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reorcsentatjon if necessary by partition or other- 
wise the couit has power to compel him to do 
that which he undertook In the absence of any 
such undertaking the court has no power in a 
suit brought to set aside an alienation of joint j 
family property to direct that the share of the ex- 
ecutant be avaiJabie for the alienee the transac- 
tion being void altogether. 39 A. 500 fool. 13 C 
W. N. 815 , 14 C W, N 552 diss. {Das and 
Buckmll, n ) lATADAai Singh Dlkhi Singh* 
4 Pat L T, 64 • 72 I. C 1063 i 1923 P 197 

^Joint family— Alienation— Manager — 

Necessity— Purchase ot fresh properties— Minor 
co-parceners if bound. Sec (1921) DiG Col. 627. 
SUBRAMANIA CHETTV CHIDAMBARA MUDAU. 

691 C 756. 

Joint family — Alienation — Manager 

imihoui necesstfy--Voidable not void. 

An alienation by the manager of a joint Hindu 
familv without necessity is not absolutely void. It 
IS voidable at the instance of the persons whose 
interests are affected it, namely, the co-par- 
ceners in the property 45 M. 449 . 46 M. 40 Ref 
{Ryves and Daniels, JJ ) Jage°h\r Pv\’DE Deu 
Dat Pande. 45 A. 654 • 21 A L. J 608 : 

L. E. 4 A, 324 . 9 0. & A. L. E. 879 . 74 I. C 931 : 

1924 A. 51. 


HINDU LAW-JOINT FAMILY. 

Joint family — Alienation— Manager — 

Necessity— High rate of inter esi 
It IS incumbent upon those who support a 
mortgage made by a manager of a joint Hindu 
family to show, not only that there was necessity 
to borrow, but that it was not unreasonable to 
borrow at such high rate of interest and upon 
such particular terms as are contained in the 
mortgage Where it is not shown that there was 
necessity to borrow on such a high rate of inter- 
est that rate cannot stand and the Court is em- 
powered to reduce the contract rate to a reason- 
able rate of interest. {Simfson and Wazir Hasan, 
AJ,C.) Babcj Basant Rai v. Lala Kesho Ram, 
9 0. L, J 6X2 : 74 I C. 346 : 1923 Oudh 139. 

— family-- Alienation — Manager — 

Necessity — Subsequent parUiton— Security of 
mortgagor's share* 

I A mortgage of the whole or a share of the joint 
! family property of a mitakshara family is void 
and inoperative as against the properh hypothe. 
Gated and gives the mortgagee no right even 
against the mortgagor’s undivided share Where 
the mortgagor’s interest has sub&equently been 
separated from that of the other members of the 
family, it may become available as security for 
the mortgage debt, {Simpson and Dalai, A J C.) 
Ram Rata\ v. G^nga Buksh Sixgh 

26 0. C. 245 ; 10 0. L. J. 193 . 


— — — ^Joinf family — Alienation — Manager 
Neeessiiy-— Alienee of pioperUe\ subject to mort- 
gage — Rights oj. 

Where a mortgage is executed b\ the mana- 1 
ger of a joint Hindu Family and subsequently 
equity ot redemption is sold bv all the members 
of the family it is open to the transferee to show 
that the mortgage was without necessity and 
therefore not binding on the familv. A transac- 
tion which is \oidable remains good so long as 
it is not challenged by the members who have the 
option to have it set aside. It is for them to 
exercise or not to exercise the option. If with- 
out exercising the option and in fact admitting 


9 0 & A. L. B. 222 : 71 1. C- 581 ' 1923 Oudh 265. 

jQiftl family — Alienation — Manager — 

Mortgage of ancesUal property — Consideration 
lised for legal necessity — Suit by reversioner* 
Where money was borrowed by mortgaging 
ancestral property to fight out successfully an un- 
contested pre-emption suit Held the act in 
borrowing the money to obtain the land by pre- 
emption was an act of good management and 
that it must be held that the loan was raised foj 
valid necessity. {Soott-Smith and FJorde, JJ.] 
Fartab Singh v. Hakim Singh. 

4 lah 171 : 76 I. C 87 * 1923 Lah. 480. 


the validity ot the mortgage they transfer the 
property, the transteree cannot be allowed to say 
that he has acquired that option by the transfer. 
{Lindsay and Sulaiman, JJ*) Iniyat Ilahi 
Hardeo Sahal 45 A. 692 : 21 A. L. J. 610 : 

74 I. C. 325 : 1924 A. 29. 

— — Joint family — Alienation — Manager — 

Necessity-- Proof of — Kon-productwn of accounts 
-Effect of. 

The burden of proving necessity for a loan con- 
tracted by the manager of a joint Hindu family 
Is on the creditor who has advanced money on 
the security of the joint jamily property. But if 
he is uaabie to establish legal necessity, he is 
still entitled to succeed if he shows that there was 
a ropreseatatiem made to him as to the existence 
df at legal necessity and tiiat he made an honest 
hM|airy and that 1^ was satisfied that there was 
l^dhAJ^Bces^ity. It ts very oftqn impossible for 
to compel third parties to produce 
fefouat boofes and the plaintiffs cannot fail 
parlies did not produce the 
CHINTiMANI 
^ . i Fai, 7X5. 

; , I , I*, m t 1923 


* Joint family — Alienation by manager — 

Setting aside — Major portion of the consider- 
aiton binding — No misconduct — Form of decree. 

Where in a suit by a minor to set aside an 
alienation of joint family property by his father 
it is found that out of the recited consideration of 
5(X) rupees only Rs. 320 was paid for necessity 
and the balance was not So paid, on a question 
arising as to the proper form of decree to be 
passed in the case, Held^ that as the value of the 
properties had appreciated considerably and as 
there was no misconduct on the part of the pur- 
chaser, the properties should be sold and the 
proceeds distributed in the shares to which the 
parties ’were entitled. {Sir Walter Sch'^oahe, 
C. J.) Kuttuva Meenatchi Aiyar V. Darmtah 
Ranga Charlu. 1923 Mad. 126. 


—joint family— Alienation— Mortgage by 

manager— Necessity— Onus. See (1922) Dig. Col. 
641 PiARE Lal V, Sunder Singh. 44 A. 756. 

— ioi«r — Alienation — Mortga ^ — 

Necessify — Proof of. 

In a case where a mortgagee wishes to enfow 
a change against the family property the bur4» 
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hes on him to satisfy the court that the mortgage sity. 26 M, L. J. 528 , 34 A. 4 Ref. Where a mem- 
transaction had been entered into for family her of the jomt family sues for a declaration that 
necessity or in heu of antecedent debt or with the a charge created upon the tamily property should 
consent, express or implied, of all the members be declared null and void on the ground that it 
of the family A long series of renewals of mort- was created without legal necessity the plaintiff 
gage transactions extending for over a generation should give prima facie evidence before the cre- 
without any protest by any member of the family ditor is called upon to give evidence with regard 
would show its acquiescence, and raise a fair to the validity of his document on whicn the claim 
presumption, that if there had not been a valid is based. [Rifique and Piggoif, JJ ) Lala Ram 
necessity for them, some objection would have Rachubir Lal Dip Narain’ Sin’Oh 
been laised. (Ltndsay and Sulatman, JJJ 45 A. 311 : L. E, 4 A, 380 9 0. & A. L E. 849 : 
INAYAT ILAHI V. HaRdeo Sahai. 45 A. 692 ; 71 I. C 749 * 21 A. L. J. 168 : 

21 A, L. J. 610 : 74 I C, 325 ' 1924 A. 29. 1923 A 287 

Joint Family — Alienation — Necessity — Joint Family — Alienation — Necessity — 

Antecedent debt^Exhorbitant rate of interest — High rate of interest See {1922} Dig. Col. 643. 
Liability of other members’^ Adult member Bindeshri Prasap v. Jag. Prasad Rat. 
joining in execution — Presumption of necessity — 69 I. C. 758. 

Setting aside alienation — Equities 

An alienation of joint family property effected Joint family — Alienation-Necessity — 

by the concerted action of all the member.s of the Co- parcener 

joint family who had attained majority at the A sale of a minor co-parcener’s sluie of joint 
time raises a presumption m favour of such lamily property by the manager could be justified 
alienation having been made for leal family only on the ground of necessity It is going too 
necessity Where the rate of interest specified far to say that a manager of a joint Hindu family 
in a mortgage is high and there is, in addition, a can justify a sale of joint family property merely 
provision for a penalty on non-payment of cn the ground that the sale at the nme appeared 
interest punctually, the provision for compound to be advantageous 44 I. A 1 47 referred to. 
interest and the penalty might be regarded as {Macleod.C. 7. and Crump, J ) Vishnlt Visva- 
improvident and therefore not binding on the xatha v, Ram Chandra. 25 Bom L, E, 608 : 
minor members of the joint family. The exis- 73 I. C. 1017 * 1923 Bom. 453 

tence of an antecedent debt of the father does 

not justify his alienating the whole of the family -Joint family — Alienation Necessity — 

property at a sum considerably less than the Not proved — Alienee's nghfs-^Suit by surviving 
market value. member for recovery of property alienated — 

Where in a suit by the sons to avoid an aliena* Allotment of ptoperiy alienated to vendee— Con- 
tion, the debt was partly for binding necessity, ditions — Mesne profi is-- Plaintiff s right to — 
the plffs. are bound to discharge the binding Manager Sale by — Voidable and not void. 
portion of the debt before obtaining possession of alienee from an undivided co-parcener has 

me property alienated. {PiggoH and Walsh, JJ ) a right to sue for the partition of the family pro- 
Govind Dass V Ram Charan Lonia. peity and to recover his alienor’s share, in the 

1923 A. 236. case of a sale of an undivided share, that share, 
and in the case of a sale of a specific item Of pro- 
perty, an equitable right to have that property 
assigned, if possible, to his alienor’s share The 
share of the alienor which passes to the alienee is 
the share to which the former was entitled at the 
I date of alienation. In a suif by a co-parcener for 
the recovery of the property alienated by another 
co-parcener or for partitioi^, the alienee is entitled 
to claim partition, it u can conveniently be 
done. 

In a suit by a grandson to recover possession 
of properties sold by his deceased grandfather, 
the Court below held that the sale was not for 
necessity and gave a decree to the plaintiff for a 
division ot the property into two parts and for re- 
covery by plaintiff of one-half with mesne profits 
from the date of ^ale On appeal by the alienee- 
it appeared that the plaintiff was the only surviv, 
ing member of the family, and that, at the date of 
the sale, the grandfather was entitled, as and for 
hi-s share, to property at least equal in value to 
the property sold and that there would be no in- 
convenience in allotting entire property to 
the alienee. Held that the alienee was entitled to 
retaisiithe ^ole of the suit property, tbai the 
plalniiff 'a suit should have been dismissed, and 
that tef)lj^ntiff was not therefore entitled to any 
Miozm profits. 


Joint faintly — Alienation — Necessity — 

Burden of proof. 

The principle that where property has passed 
out of a joint Hindu family, the burden lies on 
the plaintiff (son) to prove that the transfer was 
made for an immoral purpose by the manager of 
the family applies only where the property has 
passed out of the family by foreclosure or sale in 
execution cf a decree or where such a decree has 
passed and new rights have coroe into exis- 
Where there has been a transfer for cash 
tfollh^^nd the son contests the legality of the sale 
the buf<pn^ lies on the vendee to prove the valid 
nature ti^tpfeJcdrisideratioD. {Dalai, J.C.) Jang 
Bahadur Binoh v. Hanjit Singh. 

10 0. L. J. 353. 

— — --—Joint family— Alienation — Necessity — 
Burden of prod on purchaser. See (1922) Dig. 
CoLt 640 Ram Sarop Singh v Ram SaRan 

69 I C. 846. 

famiiy-^AUeMmiion ^ NecessHy— 
Charge Mard ^ — Mtmey rmsed for defeme* 

Where a Member of-a joint Hindu family stood 
charged with murder and ms croder to defend him- 
self he raised funds fey ,chalrging the tamUy pro- 
perties, the alienation is jus^^e^ fey .legal neces- 
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Held jurih r that, the sale being by a manager 
the plaihtitf would m no event have been entitled 
to mesne prohts betore the date of plaint 
(Phtlaps and V enkatasiibba Rao^ JJ ) Rama- 
SWAMI Aiyar V Venkatarama Aiyar 

46 Had. $15 45 H L J 203 18 L W 188 
(1928) M W N, 786 76 I C 406 

jotni family'^Ahenaiton-^Keocsstl^— 

OnnS'^Antecide^it debt — Sait by son io set as%de 
alienation 

To lay down a general r reposition of law that 
m every case where a Hindu son brings a sun 
to recover possession of properties from the trans- 
ferees from his father the burden lies on him to 
prove that the transier was without any legal 
necessity, is not quite accurate Of course in 
every case the burden prana facie lies on the plain- 
tiff to establish his case , but where it is either 
admitted or proved that the plff w as the menibei 
of the joint Hindu tamil> the property transferred 
Was an ancestral property that it had been trans- 
ferred without the plaintiffs consent and not ap 
parently m lieu of any antecedent debt or at an 
auction sale, the burden would he on the defendai t 
transferee to justify the alienation [Lwdsay 
and Sulatman, JJ ) Baijmath Rai v Gokul Rai 
45 A 718 21 A I J 659 X. B 4 A 598 
741 C 498 1924 A 37 

Joint family — Ahcnalton — Necessity — 

Onus of proof — Presumption 
In suits by creditors for the money due from 
joint fa nily, no general and inflexible rule can bt 
laid down , the presumption proper to be made 
will vary with circumstances and must be regu { 
lated by and dependent on them [Broadway and ' 
Zafar^ J/,) Chala Ram v Kish an Chand I 

1928 Uh, 462 (2) | 

— Joint family— AUenaiton-^^ ecesstiy-- 

Pte empUon decree— Payment of^ 

The fact that a transaction is entered into by 
all the adult members of the family is sufficient lo 
raise a presumption of necessity. An amount 
payable under a pre emption decree is a debt tor 
which the manager is justified m borrowing 
money on the security of the family property 
{Daniels A^J C ) Sham Sher Datt Sxygh v 
Lalta Singh. 9 0 A a. L R 352 72 1 C 1000 

Joint family— Alienation — Nectistly— 
Pressure — E»i&knce of debts 
In order to justify an alienation made by the 
father of a joint Hindu family it is not sufficient 
in law to show that at ihe time ot the alienation 
debts binding oa the family were outstanding 
It mubt be further shown that the alienation had 
to be undertaken under the pressure of a present 
necessity for the discharge of the debts. The 
power of the father to charge the estate can only 
he exercised rightly m case of need t»r for the 
beiQefit of the estate The actual pressure on the 
the danger to be averted or the benefit lo 
Jjeeonferred upon it in the particular instance* 
hispib thing to be regarded These observations 
app^ ^o a mortgage as well as a sale {Rafique 
0Wd BANnaa Ram u. Ram Kishun, 

* 2iA.Ife;r,2fi4 I**B.4A,4a6: 

721,0.1910 1923 Am' 


HINDU LAW— JOINT PAHILY 

Joint family — Alienation — Necessity as 

regards rate of interest — Plea necessary See 
(1922) Dig Col 643 AinthU Got e Thakhar 
Sahu 1 Pat 612 

— Joint family — Alienation — Necessity — 

Recitals — Effect 

Recitals in a mortgage document executed by 
one member of a Hindu lamily are not by ihem- 
selves evidence of legal necessity, regarding which 
there must be some evidence aliunde [Syed 
Waxif Hasan, A J C) Ram Nath v Ram 
I Hakaeh 10 0* L, j 245 9 0 & A L E, 857 

Joint family— iltenaiton — Rtverstonets 

joining — Effect 

Where a limited owner of propei ties makes a 
mortgage and the whole body rf reversioners 
join in the execution and Consent to it they cannot 
afterwards attack its validity [Miller, C J and 
Adamt, J ) Raghunath FRasad v Bank of Ben 
gai 69 I C 212 

Joint family — Alienation — Senior 

brother requiring the deed — If others party 

Where the senior brother alone enters into a 
transsction on behalf of a joint family, it cannot 
be argued from the absence of the junior member 
in executing the document that he was not a party 
to it A presumption can be drawn under S 114 
Evidence Act that he too was a partv, though onij 
constructively [Halhfax, A J C) Gania v 
Ganga Prasad 6 N L J 269 

Joint family — Alienation — Setting aside 

— Proceeds of sale divided by members of the 

family — Effect 

Where the proceeds of an alienation made by 
manager of a joint Hindu family are divided 
among themselves by the junior members at a 
lamily partition it is not open to the latter to 
impeach the alienation as not bemg supported by 
necessity. [Sohwahe, C J and Wallace, J ) 
DURAISAMIER V SUBBARAYA IY^R 17 L W 348 
32 H I T (H C ) 277 72 I C 322 * 
1923 Mad 442 (1) 

Joint family — Alienation — Setting — 

aside — Rights of Junior members and alienees 

A coparcener in a joint Hindu iamdy property, 
\\ ho establishes that a member cf the faniilv has 
alienated family property without legal necessity, 
can sue to recover the whole propeity He cannot 
be allowed to sue for his uwn share of any 
specific portion thereof for the simple reason that 
in a Mitakshara joint family no particular share 
can be predicated as belonging to any individual 
member, The only concession, which the Courts 
have so far made in the direction ot allowing ihe 
share of the transferor to be affected, is where 
the share of the transferor has been attached in 
execution of auy money- deciee In such a case 
the Courts have held that a co-sharer who sues 
for the recovery of the whole property wiU be 
allowed to recover, but it will be declared that 
the purchaser ot the interest of the transieror is 
entitled to a partition and to recover thereafter 
ihat portion of the property which represents the 
transleror’s mierest tiierem [MuJhck and 
BuckniU, JJ ) Shyam Sunder Rai v Jagarnath 
Misra, 2 Tat 925 1 Pat L 

(1923) Pat. 263 . 74 i C 768 . 1923 P. 690. 
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Jotnt famtly-^Ahenahon^SMUng aside 

Rights of members 

A single member of a joint Hindu family 
whose rights have been imnnged by a sale of 
joint iamily property, can have the entire sale set 
aside Either the vendors were entitled to deal 
with the joint family property, in which case the 
alienation is valid or they were not entitled lo do 
so, in which case they cannot alienate even their 
Own share [Dalai & Simpson, A J C] Dwarka 
Prasad v Mt Ram Dei 10 0 L. J 360 

Joint family — Alienation'— When bind- 
ing — yiortgage — Antecedent debt 

No mortgage can be enforced against joint 
family property unless xt is established that its 
consideration was taken for the payment of an an- 
tecedent debt independent of the mortgage or for 
legal necessity [Kanhatya, Lai, J C ) Pran v , 
Shbo Lal. 26 0 C 321 

- ‘Joint family— Ancestral property— Onus 

of proof* See (1921) Dig Col 624 see (1922) Dig 
Col 645 Nibaran Chandra Mukerjee v 
Nirupama Debi 69 I C 476 

Joint family^Business not of the joint 

family— Minor not liable — Others liable in parties 
to contract. See (192^. Dig Col 645 Sadasiva 
Mudaliar V Hajee Faker Mahomed Sait And 
Sons. 44 M L J 896 IT I. W 288 

32 M X, X (H 0) 99. 27 C. W N 677 
37 C L J. 669 72 I C 48 (P C ) 

~Joint family — Co parcener — Execution 

sale of the interest of a co^parcencr-- Remedy of 
other members— Rights of the purchaser 

Though a creditor of a member ol a joint 
Hmdu family can attach and purchase at an 
execution sale the interest of tuat member in the 
fam ly property, is not open to tne creditor to take 
possession of that interest He acquires the right 
to compel a parotion but not a right to enter into 
30int possession with the other members ot the 
family (Da> and Kulwant Sahay, JJ } MedNi 
PRA bAD biNGH V. NaND KeSHWAR PRASAD hlNGH 
2 Pat 386 1923 P.461 

Joint family — Father — Compromise 

affeciing iamily property found invalid— After 
born sons— Rights of See (1922) Dig Col 646 
Venkata Rao v, TUljaRam Kao 74 I, C Y66. 

^ Joint family — ^Father— Decree against — 

against sons, (1922) Dig Col 646 
MJIa:* Lal v Bala Prasad 69 I C, 764 

— family — Father — Decree against 

Bxecutwff^^Right of sons to set aside the sale, 

A decree against the father of a joint Hindu 
Family cannot be executed against the whole 
family property if the debt in respect of which 
the judgment has been obtained was a debt in 
curred for illegal or immoral purposes In every 
other event it is open to the execution creditor to 
sell the whole of the estate m satisfaction ot the 
judgment obtained against the father alone 
Where the properties ot the family have been 
sold in execution ol a decree against the father 
and purchased by a stranger, the sons cannot 
question the 3 ile unless they can show that the 
debt was illegal or immoral. 39 A 457' 44 A 368- 


HINDU LAW— JOINT FAMILY 

15 A L. J 147 referred to, (Lindsay and Sulat , 
wan, JJ ) Ram Chander v Mahomed Nur 

4^ A 645 21 A L. J 486 
L E 4 A 237 73 I C 656 1923 A 691. 

Joint family— Father— Decree against — 

Mortgage — Foreclosure — Sons" right to challenge 
the dticrce 

Where the sons bring a suit for a declaration 
that a foreclosure decree passed against tbeir 
father is not binding on them on the ground they 
were not made parties to the foreclosure suit and 
it IS not shown that the mortgage debt was either 
illegal or immoral, the sons’ *uit is not sustaina- 
ble The mere fact that in the ioreclosere suit the 
father was not described as the manager of the 
joint family did not make the decree any the less 
Dinding on his sons, in the absence of proof that 
the father acted in a way prejudicial to ihe inter- 
ests of the family {Ranhatyalal, J C ) Bhagwati 
Prasad v Kallu Ram 70 I C 941 

1923 Oudh 64 

Joint family — Father decree against — 

Mortgage — Son’s interest whether passes See 
Execution Sale 25 Bom I E 494 

Joint family — Father — Det^ree on mort- 
gage — Suit by sons to recover 
Hindu sons cannot recover joint family pro- 
perty which has been sold m execution ot a 
mortgage decree against tbeir father without 
showing that the mortgage debt v\ as for illegal or 
immoral purposes 48 L 34 , 42 A 38 , 89 A 
437 Rel [Ryves and Daniels, JJ ) Sitla Prasad 
Mt Chameli Baku 21 A L J 683 

X E. 4 A 326 9 0. & A X E 766 
76 I 0 816 

Joint family— Father — Insolvency of — 

Interests of sons-^Liability of 
Where a Hindu father governed by the Mitak- 
shara law is adjudicated an insolvent, the interest 
of the insjlvent including that of bis sons m the 
joint iamily property rests in the Othcial Assi- 
gnee The son must prove such circumbtances as 
would exempt his share of family properties 3 Lah 
329 (F B ) foil Scott Smith, J ) Firm Of Kalia 
Ram Jo WANDA Mal v Official Receiver Of 
Gojranwala Estate 69 1 C 729 

—^Jotnt Family — Father— Lease tn favour 
of son — Etfecton tenancy right of jather 
A son cannot be said to be the managing head 
of the joint family when the father is ahve and 
actually pays the rent and carries on the cultiva- 
tion His tenancy right could not be affected by 
any lease given to hi$ son, [Fremantle, S M ) 
Udit Rai bUKHDEO I, E 4 A 131 (Eev ) 

— Joint family— Father— powers of— Gift 

m favour of daugher. See {1922) Dig Col 646 
Ramalinga Annavi V Narayana Ann a VI 

37 C. X, J, 16 (P. 0 ) 

— Joint family — Father and son^Presump- 
Hon as to jointness 

There i» an initial presumption m favour of 
jomtness in a Hindu family and his presumption 
IS particularly strong in the case of a father and 
his only son. (Deniels and Lyle^ A J,C) Mt 
Parbati and Another v, Saiyed Mahommad 
Hadi, 1623 Oudh 31 
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Joini family — bather Transfer of 

prcpet iy Minor sons joining tn alienation 
Where a brother and his two mmor brothers 
utider the guardianship of their mother execute a 
transfer of joint family propert>, in such a case 
a presumption may arise that the manager 
(brother) was not acting as the Kartha or manager 
of the family But where a father makes a 
transfer and his minor sons are nominally toined, 
the presumption is that the transfer has been 
made by the lather in hia capacitj as manager 
(DaitdtJtC] Jang Bujadvr Singh i/ Rxnjit 
SINGH XO 0 L I 353 

— ‘/nrn/ family — -Hieruition — Net^essitv 

enqu%ry as to 

The ab:>tnte i>f in li cjuir\ as* to the necessity 
IS immaterial when neccssitv has been proved in 
the case of an alien ition oi joint laniil} propertv 
{Broadway and 7a far Alt^JJ) Chaia Ram v ; 
Kishen Chand 1923 Xah 462 12) 

Joint family Manager-'-Com promise 

decree — How fai binding on sorts 
Where there is a compromise decree obtained 
against a Hindu father, the compromise is no 
better than an alienauon of Joint family properly 
and the decree cannot affect tht sons rights in 
the joint family property [Dalalt A J L ) Ram 
Daval V Nimar Singh 26 0 C 365 

-- — Joint famtlv—Mana4,tr — Conti ait by a 

member of the family — Ltabtliiy of other 
members 

Where a contract is made by a member of a 
joint Hindu faniil>» unless it is shown that that 
member was the manager ot the family or that 
the contract was entered into in the course of the 
family business or that the other members 
derived a benefit from it the other members are 
liable on the contract [LylCj 4 J 14 
Rami^hir Singh v Mata Prasad 69 I C 846 

- — — -'Joint taraiK — Manager — Conti act for 
purchase of immoveable property— Specific per- 
fiMroancG'-M uxor defendants— No necessity or 
benefft — Specific performance refused Sp 
Rm.* Act, S 27 (hj and (r). 44 M, L J 226 

Joint family^ Manager — Debts— bust 

ness purposeS'-Necessity'-'Pr^ of 
Where the manager ot a joint Hindu family 
mortgagasa joint estate, it must be still incumbent 
oa the parties supporting the mortgage to prove 
that the money raised on the mortgage was re- 
qnired for family purposes No d^bt if the 
fAtnily IS carrying on a trading business, it would 
be very much easier to prove that the money was 
required for the purposes of that trade, and so for 
family purposes, than if the family were mere 
agriculturists [Macleod, C J and Crump, J ) 
ViXHAt YESHWANT V SHIVAPPA MALtAPPA 
m Bom. 637 26 Bom I, B 323 72 I C. 669 
1923 Bern 266 (2) 

Decree agarinsi 

* - mnipr member to set aside decree-^ 

’ Junsor membar of a jomt 
the manager 

4s he has to show that there no 
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I^al necessity for the debts sued for, and it is 
not for the creditor to show that there was legal 
necessity lor it 

Where the evidence adduced in a case based 
on fraud is equally consistent with the allega 
tions of the plaintiff as with the denial of the 
defendants, a case of fraud is not established 
{Das and Buchntll, JJ ) Damodar Prasad v 
Ram Sarup Kumar 4 Pat L T 102 

(1923) Pat 137 71 1 C 843 71 1 C 843. 

— Joint family — Manager — Handy execub 

ed for family necessi ty — Liability of other mem- 
bers 

Where toe managei of a Joint Hindu Family 
executes a negotiable instrument and borrows 
money lot joint family purposes the whole of the 
joint family propeity including the share of the 
junior members would be liable for the hundy 

Weather the rate ot interest is unduly high a 
creditor I H order to bind the estate, must prove 
not only the necessity ot the loan bm also the 
necessity to borrow it at so extravagent a rate 20 
A L J 233 30 A 304 46 I A 145 referred to 
{Byves and Daniels, JJ ) RaghuNath Singh v 
Ski Narain 45 A 484 21 A L J 323 

L E 4A 211 731 C 1018 1923 A 424 

Joint family — Manager — Liability to 

account See (1921) Dig Col u28 Kodali 
Krishnayya V Kodvli Guruvaxaa 

70 1 C 146 

Joint family — Manager^Powers of bor 

rowing-' Necessity— Interest — Rate of 

The manager of a Joint Hindu family has 
authority to oorrow money upon reasonable 
commercial teims for purposes of necessity and 
all terms of the mortgage in excess of this neces^ 
sity, are beyond the scope of his authority The 
burden of proving that there was a necessity to 
pay a rate of interest in excess of the ordinary 
commercial terms is on the creditor Where the 
Junior members of the family in their written 
statement plead absence of necessity for a loan by 
the manager and that the joint family properties 
are not liable for the said debt it is open to the 
defendant to prove that the interest on the loan 
was exhorbitant and far in excess of the ordinary 
commercial rate and therefore not binding on 
the family {Lord Parmoor,) Ram Bujawan 
Prasad Singh v, Nathu Ram 44 M I J 616 
4 Pat lu T 29 32 M L, T (P C ) 129 
a Pat 285 38 C L 1. 25 (1923) M W N 382 
1 Pat, L, E 445 - 18 L W 767 
25 Bom. L E 568 L E 4 P C 75 71 I C 933 
60 I A, 14 (P C ) (1923) P G 37. 

Joint family-^ Manager — Power to give 

discharge 

Where a mortgage is executed in favour of the 
manager and a minor member of the joint family 
it la competent to the manager alone to give a 
valid discharge of the mortgage to the debtor on 
receiving the mortgage money, [kanhatya LaK 
J C ) SttEO Charan Das v Brij Bahadur Singh 

260 0 266 
* 

Joint famtly^Manager — Prommsofy 
mie^Liabtkty—'ot^o-parcenets^ v , 
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HINDU Ik^W- JOINT PAilllY 

Where a promissory note is e'?ecuted by a mem 
her of a joint Hindu family as manager the other 
members cannot be made liable on a suit on the 
pronote, though they would be liable for the 
debt [Macleod, C 7, and Cf ump, J ) Vithalkao 

V VlTHAL Rao 

26 Bom B E 161 72 I C 242 1923 Bom 244 

Joint family — Manager — Right to start 

new business— Liability to interest See (1922) 
Dig Col 648 Tadi Buili Tammireddi v 
Gangireddi 70 1 C 337 

Joint family — Manager — Right to sue for 

a debt due to the family See (1922) Dig Col 
648 SUBRAMANIA GURUKKAL V RamAKRISANA 
Iyer 70 I C 160 

Joint family —Manager — Suit against — 

Decree tf btndtng on tmnoi members 

Where a suit is brought against the managing 
member of a jomt Hindu family and the other 
adult members, the decree obtained m the suit is 
binding on the minor members also though they 
were not parties to the suit {Meais, C J and 
Bancrji^J) Tulshi v Bish^ath R^i 

21A L J 175 L E, 4 A 134 
71 1 C 623 1923 A 284 

Joint family-^ManagerSuit against 

Junior members not impleaded — Rights of— 
Mortgage suit, 

A son or grandson cannot escape the effect of a 
foreclosure decree passed against his father on a 
mortgage executed for purposes binding upon the 
family estate merely because he was not implead- 
ed by name in the suit He is represented by his 
ancestor If that ancestor has authority to exe- 
cute the mortgage he equally has authority to re- 
present bis son or grandson in the litigation The 
ancestor must be presumed to be the head of that 
branch of the family which includes his own des 
cendants It is open to a son who is not made a 
party to the suit fo show that the debt in respect 
ot which the mortgage was executed was not 
really antecedent in the sense accepted by the 
Privy Council or that if antecedent, it was for a 
purpose either illegal or immoral, but where the 
mortgage was within the scope of the father’s 
authority the sons are bound by the decree 23 
O C 344 . 24 O C 218 , 38 A 383 47 C 924 

deferred to [Dalai and Darnels^ A J C ) 
#,&|AGIFATHI V PANDIT OnKAR NatH 

10 0 X J 185 8 0 & A L E, 166 

* 78 I C 142 1924 Ondli I 7 . 

t k. ^ 

Jdinl family— Onus to prove joint family 

Where separation is proved the onus is shifted 
on the plaintiff who asserts jointness ot prov- 
ing that the bouse is jomt property [Campbell^ J ) 
Narsingh Das v Dttam Chand 

1923 Bab 392 

^ Joint family— Presumptton— Property 
^ IS no presumption m Hindu law tliat a 
jofnf family possesses property, though there is 
One that father and son mint and not separate 
{Dalai and Stmpson, A, I C ) Babu Ram Raj 
Singh v Avadh Bihari Bal^, i ao O* B. J 236 ^ 
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' Joint family — Presumption — Jointness 

— Father and only son 

There is an initial presumption in favour of 
jointness ui a Hindu family and this presump- 
tion IS particularly strong in the case of a father 
and his '-on 18 A 176 , 23 O C 1 Rel {Darnels 
and Lyle A J C } Mt. Parbati v Saiyed 
Mahomed Hadi 

1923 oudb 31 

Joint faintly — Presumption of separa- 

feness-'Entry of widow's name m revenue papers 

Ihe mere fact that a widow’s name was 
entered in the revenue papers does not necessarily 
raise the presumption that she is the widow of 
a separated Hindu [Lindsay and Sulaman, 
JJ Uman Shamker V, Mt Aisha Khatun 

45 A 729 74 I C 869. 


I Jomt fimily— Property— Acquisitions — 

Mone\ spent on litigation as a result of which 
property was obtained See (1922) Dig Col 636 
CHcriAsiAM Atchamm^ Chelasami Venkata 
SUBBAVAA 70 I C 748 

Joint Family — Acquisitions — When 

joint faintly property — Nucleus — Existence of 

The mere existence of a family nucleus will 
not impress the acquisitions of a member of the 
family with the character of joint family property 
unless It IS shown that the acquisitions could have 
been made from the income derived from that 
nucleus Consequently where a member of a joint 
Hindu family obtained on partition with his bro- 
thers properties worth 200 rupees and has allotted 
debts to the extent of Rs 500 and he subsequently 
acquired as Dubash (agent) of certain big com- 
mercial firm, Held, that the acquisitions where 
his own self-acquisitions and that the nucleus did 
not impress them with the character of joint 
family pioperty 27 M L J 677 , 33 A 677 Ref 
35 a 564 27 M 228 , 2 Lah 40|iRel [Spenoer 
and Devado^s, JJ ) Vadamalai Pillai Subra- 
mania Chettiap (1923) M W N 67 (2; 

71 I C 130 1923 Mad 262 


Joint family— Property — Blending of 

joint with separate property makes property 
jomt 

When membeis of a joint family, Who have 
contiol over the joint estate, blend that estate 
with property in which they have separate inte- 
rests, the whole propeity becewnes joint Whe- 
ther sepal ate estate is brought into a joint family 
account or the joint family property is brought 
into the separate accounts, the result is the same 
The real question for determination is what is the 
conclusion to be drawn when people united, by 
bonds of close relationship and living as a jomt 
family, draw for the joint family expenses out of 
a fund enriched by other contributions. If the 
members of a joint Hindu Family confuse the 
iDCOmes of their joint properties with their se- 
parate properties, their intention presumably 
that the properties acquired with such^mixe^-up 
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funds are fortbe jomt family, {Lord ButUmasier,) 
Raj VNiKANTA Pal jagamohan P^l 

50 Cal 439 44 M L J 661 
25 lorn I. R 683 • 37 C L J 515 
(1928) M W N 438 27 0 W N 997 
18 L, W 887 9 0 «E A L B 805 
73 I. C 252 60 I. A 173 
82 M, L T (P C ) 149 
Ii E 4 P C 70 (1938) P, C 57 

Jotni family-- Proper ty-—Gatns made by 

a member — heparaie amounts 
When the uncle at the tune cf his death was a 
Tahsildar under the Puojab Go\erninent, and 
the plaintiff, was living with his lather in-Iaw 
in Ludhiana and was carying on a moue> lend- 
ing business there and he and hia uncle were 
therefore living apart, and there ft as no commen- 
sahiy Held ihere would, theretore be no strong 
presumption that they were joint The acquisi- 
tion ot distinct property by a member of an un 
divided Hindu (amily without the aid of joint 
funds is bis selt-acquired property, and is not 
subject to paration Hindu Law texts regarding 
gams ot science establuh it as a rule of Hindu 
Law that the ordinary gams of science are divi- 
sible when such science has been imparted at 
the family expense, and acquued while receiving 
a family maintenance , but that it is otherwise 
when the science has been imparted at the ex- 
pense of persons who are not members of the 
acquirer's family Acquisition, made as a 
Government servant, wh ch is kept quite separate 
from the joint family lunds is impartible and he 
would deal with it has he chosen When a peison 
made deposits out of his separate acquisition id 
the Alliance Bank of Simla in the joint names of 
himself and ot his wife and made them payable 
to either or to the survivor he intended that there 
should be a provision for his widow in case he 
died. {ScoU-Smtih and Moit Sugar, JJ) Mt 
Uttam Devi v Dina Nath 1923 Itah 859 

— Joint family — Property — Nature of-— 

Nucleus of ancestral property— Burden of proof 
When there is a nucleus of joint tamily pro- 
perty with the assistance of which subsequent 
acquisiijous has been made* the burden of proving 
that any particular property is separate lies on 
the person who asserts it Such a nucleus need 
not be a substantial one but must be yielding 
soma income [Lindsay and Darnels^ JJ ) Sukh- 
HANDAN V Brunandan 78 1 C, 10*>2 

1923 A. 674 

— Joint family^ Property — Nattuhoitai 

Cheiiy — Money received for giving son in adop- 
mutes to family. 

, In the absence of a custom, money patdtoa 
fiattukottal Chetty for giving his son m adoption 
Inures to the beneht ot the whole family and is 
npt the seif acqu»sUion of the father [Ayltng 
jm4> Odgers^ JJd Ramaswaky Chetty v, 
18 h W 656 . (1923) 2C. W. K 841 

family— Property— Presumption. 
standa in the name of a 
joint Hmdu family, there is 
thahlt » joint family property 
^ 1 # npL^h^abaiWesproparfcy. Where bile deed 
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IS in her name, the onus is on the person who 
sets up that the apparent is not ihe real state of 
rhings [Mooktrjte and Chotzner, J J ) Hhuban- 
MOHiM Dari v Kcmudbala Dasi 

28 C, W. K. 131 

Joint family — Property — Question of 

status — Burden ot proof 
An agreement of Family settlement was follow 
ed by an arbitration award and the award was 
duly registered Under the award the house in 
disoute was assigned to the widows of one of the 
brothers. Held, the onus was shifted on to the 
plainhffs' reversioners to prove that the property 
was joint Hindu family property at the time of 
alienation of the house xn question by widow A 
j decree for maintenance aeainst the male mem- 
I bers of the family on the ground that the widow 
was entitled to be maintained out of her hus- 
band s share of the loint property does not help 
the plaintiffs to prove that there was any joint 
Hindu family The bouse in suit might very well 
be joint fatmly property without the familv being 
joint in the true sense [:>cott smith and 
Mohsagar^ JJ ) Karam Chand v Mt Har 
KUaR 1923 lah 371 

Joint family— Property — Self acqu sdion 

Burden of proof — Existence of nucleus See (19^2) 
Dig Col 6tQ Rajapjgam Aiyar v Rajangam 
AxYaR 46 Mad 378 27 C W N 661 

44 M. I. J 745 21 A L J 460 
37 C B J 436 (P C ) 

■ - •-Joint faintly— Property — Self-acqvisi lion 

—Repurchase of property which has passed out 
of the family 

Where a member of a joint Hindu family pur- 
chases with his own funds property which has 
validly and voluntarily passed out of the family 
by a conveyance, the property so purchased is 
ihe absolute and self-acquired property of the 
member 6 M H, C R 166 Ref [Schwabe, C J 
and Wallace J ) Magdoon Muhammad 
Markayar V Bansilal 71 1 C 856 

1923 Mad 248 

Joint family — Representation in suits — 

Other members if necessary parties See (1922) 
Dig Col 649 Kalipada Das v Raja Sati 
Prasad Garga Bahadur 27 C W Iff 372 

72 I. C. 722 

I^>Jnt family — Rights of junior members 

Mortgage for defending criminal case— Validity 
See (i922) Dig Col 650. Dhanukdhari Singh 
V Rambirch Singh, 70 1 c 891 

Limited owner — Alienation— Necessity 

—Daughter — Mother* s debts 
Recitals in a deed of sale by a Hindu limited 
owner are not in themselves evidence of neces- 
sity 44 C 186 followed It is not competent to 
a daughter to alienate the estate for her mo her’s 
debts so as to bind the oltimate reveisioners The 
reversioners are in no way bound by a decision 
against the daughters (Stuart t 7.1 biTA Ram v 
Rewa Ram. 71 1 C. 390 (X) ‘ 1923 A 366 

^ — ^Maintenance — Clam under wpii— 

Duduhty of step-son. 
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Wl;ere a Hindu lady claims ma’iiteuance under 
the will of hci deceased husband she can enforce 
the claim against the son as well as the step-son 
16 C 758 dist [Mooktr^ee and Choiznt?i JJ) 
PULIN Behaki Dey V Satya Charan Dey 

70 1 C 548 1923 Cal 79 

Mat nie nance-- Dan ghlcr in law — Rtghi \ 

to get minntenancc from husband’s family'— 
Extent of 

A widowed daughter in law has no legal right 
to maintenance as against the sell acquired pro- 
perty of her lather-in-iaw if her husband died 
during the life time ot her father in-lavv, 2 Beng 
L R. (A. C J ) 15, o7 M d96 Ref. 

But although the obligation of the father-in-law I 
to maintain his widowed daughter-in law is only j 
moral and not legal, when he has no ancestral 
assets in his hands the position of the heir who 
t ikes his estate by inheritance is different What 
was a moral obligation in respect of the father 
ripens into a legal obligation when the estate 
passes into the hands of his heirs 11 A 194 , 
29 C. 557. Ref 

The plaintiff is not entitled to evade liability 
merely because he received the estate of his father 
not by inheritance but by way oi gift during his 
lifetime {Mookerjee and Chotzntr^ JJ ) Gopal 
Chandra Pal v, Kadambini Dasi 73 I C 236 

Matntcnance— Partition of jotnt family 

froperties — Provision for maintenance 

When joint propeity is partitioned, provision 
may be made lor the maintenance of such female 
members of the family as are entitled to mainten 
aocc from the estate {Mookerjee and Chotzner^ 
JJ ) Gopal Cha\draP\lz; Kauambini Dasi 

73 I C 235 

— Maintenance — Right to avarudha Siree 

— Concubine'^^Con Unuous keeping 
A continuously kept concubine of a deceased 
Hindu IS entitled to claim maintenance from his 
estate, even though she had, prior to her cohabi- 
tation with the deceased, been living with an 
other and had several children 10 B H C R. 
381 , 12 Bom H C R 229 , 12 B 20 , 20 B 163 
Ref, [Shah, A C J and Crump J] Bai 
Honghibai V, BaiNaglbai 47 Bom, 401 

1923 Bom 130 69 I C 291 

~—Uatnage — Brahmins and Khatns 
By custom, general or special, a marriage 
between a Khatri male and a Brahman woman 
may be valid, but it is void under tlie Hindu Law 
[Broadway, J ) Pars Ram v Hukman Singh 

73 I C 239 

Marriage — Ceremonies necessary to 

constitute valid marriage 
No prescribed ceremony is necessary to 
constitute marriage, provided that if any cere- 
mony IS customary and regarded by the caste 
as essential then it must be performed The 
ceremony of Saplapadi is necessary to complete a 
marnago performed according to the orthodox 
rites, and that ol Vivah Horn is also usually per- 
formed, but their non performance does not inva- 
lidate a marriage if otherwise completed^ [MaccoU, 
J ) Rampayar V, Dev A i Rang 129 

1923 Rang 202, 


DECISIONS. 
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Marriage — Daughter— Guardianship for 

purposes of marriage — Father and mother — 
Validity of Sec (1922) Dig Col 663, 

Gajja Nand 7 Emperor, 71 1 C 215 

24 Cr L J, 87 64 I C 600 

Mairiage — Uoihei's rights — Absence of 

consent of fafhei 

The rules as to the duty of giving a girl in 
marriage are directory and not mandatory, and 
m the absence of force or fraud, the marriage of 
a girl performed by the mother without the con- 
sent of the father is perfectly valid [MoH Sugar, 
J ) JAGAN Nath v Basant Ram 

75 I C 24 1923 lah 596 (2) 

Mairiage — Person giving tn marriage 

incompetent — Factum Valet 
It is established that when a person, not strictly 
anlitled to do so gives a girl in marriage the 
doctrine of factum valet prevails [MaccoU, J ) 
Rampiay ar % Deva Rama 1 Rang 129 

1923 Rang 202 

Minor— Debts contracted by guardian— > 

Charge — Necessity — Enquiry S^e (1922) Dig 
Col 654 Raghubans Upadhya v Inderjit 
Singh. 45 A 77 69 I C 685 

New business started by Karta-— Right 

of kart a— to raise money on -foinl property 
Where a new business is started by the Karta 
of a family and it is for the benefit of the mem- 
bers of the family the joint property is liable for 
the payment of any money that has been bor- 
rowed bv the Karta for such business {Bi oad- 
way and Zafar All, JJ ) Chala Ram Kishen 
Chand 1923 Lah 462 (2) 

Partition — Accounts Manager — Liability 

to account, See (193i) Dig Col 639 See (1922) 
Dig Col, 655 Nibaran Chandra Mukerjee v 
Nirupama Debi 69 I C. 476 

Partition — Accounts — Purchase of pro- 
perty 

In a partition suit the Court will not, except in 
special circumstances order an account to be 
taken of past transactions Where it is impossible 
to predicate how much will ultimately be realized 
out of the outstanding debts, it is sufficient to 
give the plaintiff a declaration that he is entitled 
to his proportionate share of whatever may be 
recovered Any prope'^ty acquired by a member 
with his own money after the passing of the 
preliminary decree for partition would not be 
liable to partition, but when, it is shown that he 
possessed ancestral funds from which such pro- 
perty could be acquired, it lies on him to show 
that those funds were not employed for the pur- 
pose II he fails to discharge this burden, it must 
be presumed, that the property was acquired 
with money belonging to the joint family and it 
IS therefore, liable to partition [Broadway and 
Brasher JJ ) Lachhman Das v Nanak Chand 
70 I C 810 1923 lah. 20 

Partition -Agreement to refer to an arbi- 
trator to effect a partition — Effect of See (1922) 
Dig Col 655 Syedkasam v Jorawar Singh, 
Bom. L. R 1. 21 A L J 67 37 C L J 73 
27 C W. N, 179 50 C 84 


Y D— 49 
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Paitition — Common property set apart 

at prior partition— Stibsequt.iit smt for part 
tUoH — Maintatn^bihiy of* 

It IS aa anabrogated rule of Hindu Law that a 
common way or a road ot ingresh and engrc^s 
reserved as common property between the various 
sharers at a previous partition cannot be the sub- 
ject of a partition The expression ** common 
way/ referred to m Mitakshara Ch 1, S iV, pp 
16 and 23 is noti conhned to '* common ways * 
existing prior to partition and is applicable to 
common passages created for the first time and 
reserved by agreement between the parties at the 
time of the partition 36 B 379, 382 Ret 

Pet Crumps /* Where there has been a com 
piefe partition under a decree of court and under 
that decree a passage is reserved tor co ninon use 
between the sharers, a fresh suit for partition of 
the common passage does not he [ithaht A C 
J*and Crumps /») hHvNT\RAM Backrish^ia 
Waman Gopal WaoEKAK 47 Bom 389 

1923 Bom. 86 

Partition — Conditions annexed to de 

volution of property allotted to ca^H sharer — 
Arbitration —Award* 

Where certain arbitrators are appointed to 
make a revision of all the moveable and immove^ 
able property among certain brothers it is open 
to the arbitrators to allot a definite share of the 
estate to each of the referring parties and is also 
open to them to make the allotment subject to 
conditions which atfect its tenure or devolution 
Where the arbitrators annexed a condition to 
thezr award that property allotted to respective 
co-parcenors is to be theirs but it any of them die 
without male issue, that person's share was to go 
to the other co-parceners held that the insertion 
of the conditions was valid and did not vitiate the 
award The arbitrators did not alter the course 
of legal devolution in a mode at variance with the 
ordinary principles of Hindu Law, for according 
to Hindu Law the co-parceners could have 
validity agreed amongst themselves to exclude 
the widows from succession as the arbitrators had 
done. 29 M, L. J 214 referred to {Kotwaly A 
J, C) Ht PmhA V KUSAM bINGH 

71 1. C 413 ms Nag 70 

— -Partition decree-*- Infant son, t>ee (1922) 
Dig Col, 656. Narain Dass v abinash 
Chakber 44 M B J. m : 21 B J 201 
87 0 I*. J, 467 27 C. W N 299 
69 I. Ct 273 (P 0 ) 

— Parhiion— Effect 

The very conception of a joint Hindu family 
involves joint ownership of all family property by 
thh menabers and the moment a partition takes 
place even if it is only of a portion of the pro- 
perty^ they cease to be members ol a joint family 
Rossigml and Martmeau, JJ ) Beni 
PARSHA hJ^ Mt.GORDevl 4 Ball 262. 

6 Bah B, J, 186 . 73 I 0 894 1923 Bah 497 (1) 

" ^" ^PatttHon — Effect of — liability for 

, m a jmiat Hindu family effect a 
at a time antenor to the date 
coutrapted, then res- 
poMdbil^ is different apd the father*s creditor 
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cannot then proceed against their divided shares 
22 M 519 , 41 M 138 , 40 M L J, 473 Ret 
[bpencer and Devadosst J ] } Kurukundi Sama 
Rao V , Firm or Marwadi Vanxapi Vajinji 
46 Had 64 32 M L T (H C ) 9 17 L W, 661 
711 C 153 1923 Mad. 36 

PaUihon — Evidence of— Alienation of 

shares 

Where the evidence of a partition in a joint 
Hindu xamil> consists ot alienations of their 
shares made by the vaiious members of the 
family, this is no doubt proianio evidence of 
separation but, taken by useit, it is not sufficient 
A member of a jomt Hindu family may purport to 
alienate his oun share But by doing so he does 
not effect separation, {Dalai and bimpsotti A J 
C,) D\\vrk\ Prasad z; Mt Dei 

100 L J 360 

ParitUon — Evidence of —Separate living 

Where x member of a joint Hindu tamily, 
quarrelling with his iamily, seizes some pait ot 
the family property m order to provide himselt 
with a living, he might not thereby iorfeit his 
right to obtain a formal partition in which he 
would get his proper share [Simpson, A J CJ 
Ohaudhuri j vngi Singh v Chaudhaki Ganga 
SiNQH 10 0 B, J 393. 

—Pat titioh — Evidence of — Dr^nsion in 

status 

I Property given by a grandfather to his grand 
sons out of affection does not vest in them as 
joint tenants with rights of survivorship The 
donees take as tenanis in-common [Uookerjee 
and Cuming, J ) Sarada Prasanna Roy v 
Uma Kama Ha/aRI 60 Cal 370 

37 C. L J, 233 1923 Cal 486 

Partition — Evidence of ^Separate living 

Separate transaction— Effect of 
The mere fact that the members ot a loint 
family live separately or have separate dealings 
or execute documents m favour of each other 
does not conclusively prove a divided status but 
may be consistent with an undivided status Nor 
does a document between the members of the 
i Joint family taking in a stranger as a co parcener 
; effect a severance between them {Knshnan and 
i Ramesam, JJ ) Venkatachela Pillax v Arun- 
I THAVATHACai. (1923) M, W N 226 

I 17 L W. 756 72 I C 648 1923 Mad. 668 
1 

j Partition— Evidence of — Separate posses- 

' ston— Property excluded from partition 

There is no presumption that certain properties 
were excluded from partition in a joint family 
and the burden of proof is on the person who 
alleges such exclusion, Separate possession of 
certain properties is not conclusive evidence of 
partition and must be interpreted m the light of 
all the other circumstances of the case, [Mooker- 
}ee and Cuming, JJ ) Kailas Chandra Nag v 
Bijay Chandra Nag. 72 I C 680 1923 Cal 18. 

; Partition — Joint business — Dissolution 

- Cause of action 

Where a separation is effected between 
brothers but a business is cairied on by them, the 
business becomes an ordinary partnership 
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subjtct to the Partnership Act On the 
cLath of one bi other the partnership is chs 
solved and a right to an accounting arises 
If, howeverj on the biother^s death the widow* of 
the deceased brother is admitted as a paitner to a 
new partnership, then the date ot dissolution 
would only be the raising of the suit and no 
limitation can apply The tact that the brother’s 
shaie still continued to be dealt with in the books 
IS no evidence ot a partnership with Ins widow 
{Lord Diinedtn) Mr Jatti Bawvari Lal 

15 L W 273 45 M L J 355 {1923} M W N 687 
25 Bom L, R 1366 4 Lah 350 74 I C 462 

50 I A 192 21 A L J. 682 L R 4 (B C ) 136 

(1923) P C 136 

Paftiitoit—ParUiton between one brother 

and auction puichascf of the other brother — 
Mother entitled to an equal share. 

Where the share oi one ot the two joint brothers 
is transferred, at a paitiuon between the other 
brother and the transferee the mother is entitled 
to a share equal to th it of eaeh of the sons and 
after her death hilf ot her share will go to his 
transteree {Koival^ A J C ) Ramanath v 
ShaRvma 19 N L E 147 

74 I C. 81 1923 Nag 288 

— - '•Partition-- Mother — Rights of — Main- 
tenance 

Under the Hindu Law it is only in the event of a 
partition among her sons that a mother becomes 
entitled to a share in a lieu of her maintenance 

16 C 75S , dl C 262 Rel [Mocker^ee and 

ChoUner JJ) Jadu Nath biRKAR Hahan 
Chaxdra Sirkar 49 CaL 1043 

70 I C 687 1923 Oal. 221 

— Pal tit ion — Pai ttal pai tthon — Effect — 

Adverse possession 

Where alter a partial partition some lands are 
still left in the possession oi one member, his 
pobsesbion is not adverse to the others till he 
does an overt act repudiating the title of the other 
or some acts of exclusive ownership which can 
be taken as notice to the others ot such claim 
{Ayhng and Odgers, JJ ) Rajagopala Iyengar v 
Soundara Raja Iyengar 

45 M L J 476 (1923) M W N 636 
74 I C 1018 

^Parti tion — Partial parttH o n — Presitmpm 

Iton — Propel ty kept ^oint Status of Co-pai cencers 
Once there is evidence su&cient to satisfy the 
that the parties intended to sever, then the 
joint iamily status is put an end to, and with re- 
gard to atrS? of the property which had hitherto 
been joint and has not been divided by metes and ^ 
bounds there will have to be an express agreement j 
between the parties that i hey should treat that pro- 1 
perty as belonging to them as joint tenants They i 
will then be joint tenants not as members of the j 
joint lamily which no longer exists but under a ' 
special agreement made after the severance 
43 I A 151, 18 B Oil Kef {Macleod, C J. and 
Criiinp, I ] Oagado Govinda v Sardbai 

47 Bom 773 26 Bom L R 806 
13 I 0 369 1924 Bom. 81 

-Paitition — Partial partition — Presump- 
tion— Rebuttal — Evidence — Ambiguous statements 
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of members m prior litigation— Effect oi See 
(1922) Dig Col 659 Chelasami ArciuMMA v 
Chelasami Venkatasubbayya 70 I C 748. 

-‘ParHUon — Mesne pfofits 

In a suit for partition between one brother and 
auction purchaser in a decree against another 
brother, the auction purchaser will not get mesne 
prohts unless it is shown that he was obstructed 
in taking possession of any part of the joint pro- 
perty [Koival, A J C] Ramanath v SitaRam 
1923 Nag 288 19 N. L R 147 741 C 81 

Pal tition — Portion left undivided — 

Right of widow of one of the members to demand 
partition 

When members of a joint family divide portion 
of the family property, a state of severance would 
in all probability result though it depends upon 
the circumstances in each case, and the facts 
provide, whether family still remained joint, 
each member holding his share of the property 
divided as his own separate property, and all the 
members holding the undivided property as 
members of a Hindu joint family. Where it was 
found that a very large portion of the family 
propeity was divided m 1889 amongst the mem- 
bers and from that date they began to separate, 
and had sepa»ate business and enjoyment in 
respect of their respective properties, it would be 
a legitimate presumption that they intended from 
that date to live divided and consequently they 
would own the property still remaining undivided 
as tenania-iia-coramon and therefore a widow of 
one of the members is entitled to a formal parti- 
tion of the property left undivided (Macleod, C. 
J and Crump J ) Kasturibai Manibai v Bai 
Mahalaxmi 1893 Bom 464 

Pal tiUon— ^Presumption 

If a property stood in the name of K, one of 
the four brothers, this is not even prima iacie 
evidence that the property was obtained by 14, 
for himself if at the time i i acquisition, the family 
was still joint There is no presumption with 
regard to any other property that it was excluded 
from the partition and the burden lies upon him 
who alleged exclusion, to establish his assertion. 
Separate possession is not conclusive evidence of 
partiuon and must be interpreted in the light of 
all the circumstances of the case The sole 
occupation by one co-sharer, of a portion of joint 
property does not constitute an ouster of the 
other 00 sharers, and a co-sharer in possession 
of a portion ot the common land, wjth the tacit 
or express consent of his co-sharers, cannot 
change the nature of that possession {Mocker jee 
and Cutntng^ JJ ) Kailash Chanpra Nag v, 
Bejoy Chanpra Nag 

72 I 0 680 1923 Cal 18 

^Partifion^ Presumption,^ 

There is no presumption, when one co-parcener 
separates from the otliers, that the latter remain 
United, An agreement amongst the remaining 
members of a joint family to remain united or to 
reunite must be proved like any othei tact {Lord 
Dunedin) Mt Jatti v Banwari Lal 
18 I.W 278 45 M,L J 356 (1923) M W N 687 . 

25 Bom L, R 1266 4 Lah, 860 74 I C 462 
501 A. 192 21 A L J 682 
L. R^ 4 (P.O.) 136 (1923) P C, 136^ 
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Partitwu — PrebUfftpiion, 

Where one member of a joint family separates 
or shows his intention to separate, the prcsunip- ' 
tion IS that there is division in status as regards : 
all Division by metes and bounds is not neces- 
sary (Sy^d Waztr Hasan^ 4, / C ) Mahabir 
Prasad v Surajpal Singh* 10 0. L J 240 

-Parhiiou — Presumpiton 

The defendants in a suit by the widow to 
recover possession of a specified share of her 
husband on the ground of separateness, start 
with a certain presumption in their favour , but 
the presumption la not a very strong one where 
the relationship is not a very near one The 
widow is not bound to prove a formal separation, 
accompanied by an apportionment. She can 
succeed if she can produce evidence to satisfy 
the Court that the position of her husband and 
the defendants up to the time of his death was 
such that they could not have been living as 
members of a joint undivided family It is by no 
means an unusual thing for members of a joint 
family, when acquiring landed propert> by 
purchase, to cause to be sepecified m their docu 
ment of title the shares which they would 
respectively take upon a partition, Where this 
is not done the ordinary inference from the docu 
ment, on the face of it would be that the vendees 
are taking m equal shares, and the members 
the family may well think it convenient that 
such a presumption, where the facts, should be 
rebutted by specification of it is not m accor 
dance with shares, {Piggoti and IValsh, JJ ) 
Mt Jairaji V, Bhagwat Prasad PAhDE 

1923 All 225 

^Pat fttton — Presumption — Partial Par- 

Htion 

Where it is once admitted by the plaintiffs that 
there had been a partition before the date of their 
suit for partition the burden of proof lies upon 
them to prove that the properties m suit were joint 
family property and were undivided at the parti- 
tion, that IS, continued to be kept joined, till the 
date of suit the prebumpfion being, that all 
property that belonged to the loint family was 
divided at the partition Whether the property 
in suit was joint at the date of the partition and 
continued to be joint thereafter depends upon the 
questions, when was the property acquired and 
when did the partition take place {koiwal, A. J 
C) AkandRaov* Dada 711 C 43 

— ParliUon — Presumptton’^Separabon m 

food^ worhhtp and residence— Partial partition 
From the separation of the members of the 
family m food, residence and worship it does not 
follow that the family had divided, for it might 
well be that in order to manage the family bust 
ness and property at d fferent places the members 
liad to go to and live in those places separately 
When a member of a Hindu family who is divi- 
ded m status from others is in enjoyment of a 
portion of the family properties while the others 
casjoy other portions, he is not in law excluded or 
ousted from those other portionc, so as to disen- 
titto him to bis share of those portions, however 
Img their enjoyment by others 

A family ^ may r^aia joint m regard to Some 
properbea after a se]^rat»on in regard to 


HINDU LAW 

the others The me^'C fact that theie had been a 
partial partition of the tamily property does not 
affect the rights of the paities to sue for partition 
in regard to the other properties which remained 
undivided [Broadioay and Zafar Ali^ JJ ) 
Bh\gwanDaso Mt Parbah 

72 I C 742 1923 Lab 569 

Partition — Proof of— Common living--- 

Joint purse — Effect of 

It IS not necesbary tha>- definite evidence should 
be given of a formal agreement between the par- 
ties to enable a court to hold that a separation 
bad taken place An inference of separation 
having previoubly taken place may be drawn from 
the subsequent acts ot the parties without any 
proof of a formal agreement But where the 
parties are found Iwuig together in the same 
house and meeting then expenses out of a common 
fund, it would require much stronger evidence 
than Tnjthmg which was produced in the case 
to lead to the conclusion th it they had put an 
end to their state of jouitness [Mtlhr C J and 
Pokier J ) Tarini Pkashad Singh v Nuni; 
Pkas AD Singh 72 I C 1006 

— Partition — Pi oof of—Transfci of name 

in khatiu 

Merely from a transfer of khata from the name 
of the lather in a joint lanniy to that of one of 
the sons no presumption arises that the subject 
ot the transfer has ceased to be joint family pro- 
pert> and become the sell acquisition of that 
particular member There may be circumstances 
which indicate that the property was intended to 
be made the sepaiate property of the son. {Aof- 
wau A J C) Mt, Kashi v Pxndurang 

69 I C 612 1923 Nag 75 

Partition — Pioperty set apart for trust 

acquired by one member — Claim of the other 

Where a Hindu father set apart some family 
property for a religious purpose and one of his 
sons purchased the same from the trustees, the 
other son cannot claim partition of the same in 
the bands of Ins brother {Shah, A C J and 
Crump, J ) jAMNADAb KasHIDAS V VALLABHDAS 
K^shidvs 26 Bom L R 1340 

Pal Htion — Beitgious office and perquisi- 
tes — Birt Jigmani—Mode of partition 

Rights in birt jigmani are heritable and some 
tunes transferable, Where the But Jigmani con- 
sists of offerings given to a pragwal by pilgrims 
coming to bathe in the Ganges it is impossible 
to effect a partition of the right by allotting 
clients to one party or the other bnt only a 
division of books m which pilgrims enter their 
names can be made In the case of things which 
are incapable of division, e g., flag, it will be 
open to each party to use a similar flag 43 A 
35 Ret (i^yz/cs and Daniels JJ) R\machaNder 
V Chhabbu Lal 45 A 445 21 A, L J 368 
L JR 4 A 200 76 I C 323 1923 A. 360 

ParliUon— S&pai ahon of one member — 

^ Effect on the family 

There can be no presumption when one co- 
parcener separates from the othets that the latter 
remain united and unless it,is shown that the rest 
of the members of the fiimily agreed to remain 
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joint it cannot be held that the minor was a mem 
her of the joint family to which the adult mem- 
bers belonged {Abdul Raoof, J ) Bashlshar Nath 
Goela V Gang A Ram 

73 I C 281 1923 Lah 572 

Partitiofi — Sepaiaiton in status — 

Sepcu atencss 

The mere fact that co paicsnerb are messing 
separately:;does not mean that the possession ot 
one co parcener of joint family property is adverse 
to the other co parceners 33 C L, J 344 Rel 
{Greaves and Ranton, JJ ) Hemangini Dasi v 
SiTAL Mondal, 1923 Cal 310 (1) 

Partihon — Shares — Jyeshtabbagam — 

Provision for marriage expenses of co paicencr 
See (1922) Dig Col, 659 Yerukola v Ylllkola 

71 I C 177 

Parhtion — Suit jor — Mesne pjoftis— 

Rt^ht of oo^paj cencY' — Accounts — Manager — Lia 
btltty of— Property subject to mortgage, 

A member of a joint Hinau family suing for 
partition and for the prohts on his share is really 
suing for an account oi the prohts receiv ed by 
the manager of the portions in his posbcssion so 
that the proceeds so received bj the latter which 
are also divisible property may be divided and 
hia share therein also given to him His light to 
»ttch profits IS not as mesne profits received by a 
person in wrongful possession but as appurtenant 
to his right in his share of the lands In a suit 
for partition by a member of a joint Hindu family, 
the plaintiff is not ordinarily entitled to claim past 
mesne profits He is not entitled to interest on 
his share of the profits realised bo the defendant 
who was in possession subsequently The plain 
tiff IS not disentitled to his share of the prohts 
realised by the said defendant from family pio- 
perties which were subject to mortgages and 
which were redeemed by the said defendant with 
family funds In that case plaintiff is entitled to 
the profits only from the date of redemption 1 he 
defCiidant is not entitled to mteiest on the 
amounts paid by him tor redemption {Oldfield 
and Venkatasubba Rao, JJ ) T Kamasami Ahar 
V T SUBRAMANIA AlVAR 46 Mad 47 

74 I C. 804 1923 Mad 147 

ParUlton — smt by minor — Veath-^ 

Effect of— Mesne profits 

The filing of a partition suit by the next hrend 
©fa minor does not create a division in status as 
the discretion is in the Court lo grant partition or 
not* If pending decree, the minor dies, his right 
survives to bis co-parceners 

In a partition smt, mesne profits are awarded 
if one co-parcener is entirely excluded irom 
enjoyment (Ohandt astkhara Aiyar, C, J and 
Rama&wamy Iyengar, JJ ) Rajagopalachar v 
Achamma 1 Mys L J 149 

— * Partition— 'Unilateral Ideclaration— Ser- 
vice ol notice by a ctiparcener See {1922j) Dig 
Col 650 Ramalinga Annavi v Nara\ana 
AnnaVi 37 C L 1 15 (P C ) 

PaiiiUon — Validity of — Assignment of 

debt due to the family to one of the members — 
Debtor not entitled to question — Death of 
member pending proceedtffgs 


HINDU LAW 

The death of a member of a joint Hindu family 
during the pendeucy of the partition proceedings 
does not affect the validity of the final partition 
Consequently where at the famliy partition a 
mortgage debt due to the family is Tssigued to 
one or some of the members of the taimly, it is 
not open to the debtor to r use an objection to 
the validity of the partit on between the members 
of the creditor's family {Rafiq and Lindsay, JJ] 
Aslah Khatun V Baldeo Prasad 

70 I C 70 1923 A 63 

Pal ititon—\\ hat amou>ds to 

Unequivocal and mamfebt declaration of an 
intention to become divided in estate amounts to 
a valid separation and a disruption ol the joint 
family 8 W R 82 I5 All, 80 , 43 Cal 1031 F. 
{Jumta Prasad at d Ad amt, JJ ) Ramjatan Rai 

V Baiiram Prasad 70 I C 846 1923 P 25 

Revef stohei — DaugJitei *s estate— Rights 

of daughtt^r's — Pai iition — Effect ojSurvtvor- 
ship 

Where two daughters who succeed joinOy to 
the estate of their lather effect an absolute parti- 
tion amongst themselves and one of them dies, 
though it IS not open to the reversioner to sue ior 
possession ol the share of the deceased daughter 
it IS open to him to sue for deUaraiton of the 
invalidity of the alienation made by the deceased 
daughter The deed of partition operates as a 
transfer by way of relinquishment of her estate 
by each of the daughters to the other ui case she 
predeceased her sitter 24 C 339 , 42 M 855 , 
22 M 522 tollovvcd {Oldfield and Venkatasubba 
Rao^ JJ } Ammaniammal v, Peru Sami Udaxun 
45 M L J 1 (1923) M, W N 652 
74 I C. 68 (2) 32 M, L T 323 (H C ) 
1924 Mad 75 

Reversioner — Proof of relationship See 

(1922) Dio Cor 661 Bhimma Singh v Mt 
SuNDXr 26 0 C, 109 69 I C 42U 

Rcvti Sion er— Rights of 

During the tenure of a \\ idow’b estate* a Hindu 
reversioner has a mere spes ^nccesstonis which 
he cannot sell, assign or bu ’■render or make the 
subject of a settlement In the caseaif a miaor 
reversioner, bis guardian cannot in any way 
bargain away with his rights to bis prejudice, 
[Buokntll and Ross, JJ) Ram Bahadur Sen 

V GaNESH B \oat 2 Pat 554 73 I C 542 , 

1924 P 49 

■ Revcf^itoner — Bight to sue foi declara- 

tion dan^ g void ow's hfe-^Alienatiou by prior 
owner 

Where a Hindu widow during the period when 
the estate is vested in her deliberately refuses to 
impeach a transaction made by the prior estate 
holder or makes it impossible for her to do so, 
the reversioners without waiting for her death 
ean sue fur declaration that the transaction was 
not binding on the estate [Stuart and Ryves, JJ ) 
Suraj Mal V. Nathwa 45 A 255 21 A L J 50 
L K 4 A 66 1923 A 161 (2) 

— — 'Rt,VBr Stoner — Tenancy beyond hfeitme by 

knitted owner 

Theieare more ways than one by which a 
tenancy may determine The limited owner has 
no power to grant a tenancy beyond his own life 
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as ag uiibt the revtrMOiitr aud oikl the re\er' 
siOBcr elcUb to tre.it the interest granted to the 
tenant as an interest extending onl> ior the life 
time of the grantor^ then in suen a ea^e a termi- 
nates upon the death of the gMntor incl there is 
therefore nothing more to be dot e to lermii ate 
the tccaney T)ie tenant bccoi.ies a tiesp^sser li 
he refuses to turn out and the reversioner is enti- 
tled to bring a smt in ejectment withotit giving 
any notice whatever {Dazjson 'lakr, C J and 
Mulkcfs J) K\eHumR oiinQh a jLTHU Mxhton 

2 Pat 171 4 Pat L, T. 8D8 TO I C 290 

1923 P 130 

— Sc/ioo/5 of l^aw'^Iuitn tv at BtagnZ 
chit mmg to follow Mttakt>hani — ft /mf to pro^e 
Where a family lu Bengal ^.laimed to be gover 
ned by the Mitaksl ra school and proved ns im- 
migration from a Province whci^ such law pre- 
vails and also a prae ice consiskid with such 
law* the proof is suliicxent Immigration after 
the establishment oi the Dajabb iga b>’>tciTi need 
not be proved (If alm^hy and Suhrawardyt //,) 
RaMBSH CHA\PKA hlNHA AIaHOMED Ef 4HI 
Buksh 50 Cal 898 

K$indhan — Daughter — Pcst-nupUal 

gtft'-^D^VQluhon--^ Uttaksliara--- V ly nkha 
Where there is i post-nupn d gi*t m'lde by a | 
£ athoE to a daughter in Bcrar, ihe p. jpertj gifted , 
with its accretion becomeb her anvadbeyak stri- ' 
dhanatn and on her death il passes equall> to 
her son and daughter surviving her In Berar 
wherever the mitakshara and Majukha differ, the 


HINDU LAW, 

Widow- AcQUthiiion of vctufanuy hold- 

tng^ Right to 

Where a Hindu widow seih aside a surrender 
01 tne cccupancy holding made by her son by 
payment of her own moneys the inteiest of the 
Widow in the holding is in the nature of stn- 
dhanam property Consequently on the death of 
the wiaow the holding pabscs to her heir (Ao/- 
wal, A J.C) PRtMLAL V BHAG CH‘\KD, 

19 N, L E 4 69 I C 669 1923 Nag, 34 

— j{ fdow — Altcnaiion — Adoption 

A widow who became absolute owner of fbo 
property under her husband’s will has power to 
dispose of it as she pleased as she was not res- 
tricted by what was stated about her selling it 
and having a ahaimsala built, which was noth- 
, mg more than the expression of a wish on the p irt 
I oi her husband which she v/as net under any 
[ legal oohgalion to carry out It is not correct to 
say that because b> the will the widow was 
authorised to adopt a son she would take the pro 
pert> lb absolute ow ner only in the eontingc »ey 
of het not adopting {Mariincau and Campbell, 
/. C) Sheo Narai\ V bHRiMAai Arvavau 
Sarb 6 L L J 214 70 I C 1006 

{1923} Lah 398 

— M idow—AltLiiatton^ConsLi t of ttvtr- 

bio, iLr~—Lf feci of — Suit to set aside alienation by 
revtfs%o net while retaining benefit — Estoppel 
Wheie a widow ilieintes propcity with the 
consent ol the next reversioner who gets a subs- 


latter predominates 4 N L R 11 , 5 L, R, 
13 , 9 N, L R 102 , 10 N L R 24 followed 
(Rotval, A J C) Shriram e R\m 

19N L E 193 

Sindkan Succession'— Daughter's son or 

daughter's daughter. 

Under the Mitakshara sehcol of hw the daugh- 
ter’s daughter has the preference over the 
daughter’s son m the matter of succession to 
stridhanam 

It IS only the Stncifian heirs of the female m 
whose hands the pioperty was held as !:,h%dhan 
that have to be ascertained {Meats, C J, and 
Ptggooti J ) SHAii Behari Lal V Ram K\li 
45 A 716 L. E 4 A 601 21 A L 7 656 
74 I. C 495 1924 A 15 

-Stnclhanam — Unmarripd fen ale— Sue 

cession — bister. See [1922) Dig Cot, 663 
Madho 7? Sampat- 69 I C 768 

WidoTJu--A€QUfstltoas—Raiui e of 

As pointed out m 28 Mad 1 there is no neces- 
sary connection between the limited, nature of 
the estate which a widow takes in ber husband’s 
property and the interest accruing to her m the | 
income derived by her as such limited owner I 
That which becomes \ ested in her own right and 
wtdeh she can dispose of at pleasure is hvr own 
property, not limited but absolute, exclusu e and 
ih Overy sense of the term and devolves 
asriw There is no presumption that savings 
^orpf^obases with savings effected by a widow 
inemnehts to the corpus of the husband^s 
Together with it. [bcott Snnih 
md Ramify JLl to. Maun v Kiskore Chand 
^ 71L 0.883 mSLah 17, 


tintial benefit from the transaction it is not open 
tn tint reversioner or his descendants to impugn 
the alienation vdiile retaining the benefit 
[Macleod C J and Crump, J) Bhauuheb 

SHIDG4UDA V RaMGAUCA ANNAGAGDA, 

25 Bom, L E 818 1923 Bom 471 

lUdow — Ahenatton— Consent of re%er* 

Stoners — Presumption as to validity 

The consent of the wdiole body of next rev er- 
sioners to a gift by a Hindu female ov/ner for 
life IS as presumptive evidence of that gift having 
been nude tor purposes or in circumstances 
which would validate it after the donor’s death in 
the way in which such consent was held in 42 
Mad 523 IP C,) to be presumptive evidence of the 
legal necessity for an alienation for consideiation. 
The consent of the people interested m quarrel- 
Img with an alienation would be equally strong 
proof of its being justifiable whether it was a gift 
or a sale or a mortgage The donee gets an 
absolute estate, though the consenting rever- 
sioners are themselves life tenants {Batten^ J C 
and Halifax, A, J, C) Mt Kushi Bat v 
ManRAKHAN, 1923 Nag 265 

Wtdoiv — Alienation — Daughter's 

marriage— 'Gift 

A Hindu widow being under a duty to marry 
her daughter is competent to make a gift of a 
reasonable part of the property to the son-in-law 
—What IS reasonable will depend on the extent of 
the estate in her hands [Hears, C J and Stuare 
J ) Bhagvvati Shukul V Ram Jatan Tewari 
45 A, 297 L E 4 A 386 73 I C, 648 {2} , 
21 A L, 4. 232 j 1923 A 
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Widow — Abenation-^ Gift— Consent of 

— re^er Stoner Effect of 

Where a reversioner consents to an alienation 
by way of gift by a Hindu widow his consent does 
not estop him from subsequently impeaching the 
alienation The consent ot the body of the rever- 
sioners would not validate a gift which is a transfer 
without a consideration Nor could the transic- 
tion be viewed as a relinquishment by the rever- 
sioner for he had no vested interest which he 
could validly relinquish 42 M 6^3 rcterred to 
{Goknl Pt asad^ J ) RkU Mithoo La.l 

71 I C 287 1923 A 410 

Widow —Alienation— Gift to somn-law 

of ehtire property to induce him to marry— 
Validity, See (1922) Dig Col 66 Bhagwvti 
Shukul V Ham Jatan Te\V4.ri 21 A L J 232 

70 1 C 419 

Widow -Alienation— Gif t— If thaUenged 

by reversioners — Strangers if can — impeach — 
Nature of the transaction 

A sale, mortgage or gift by a Hindu widow 
which purports to pass the absolute title is valid 
against every one except rhe reversioners and 
unless the reversioners elect to treat it as a nullity 

subsists as agamat every one else, A Hindu 
Widow lb not a tenant for life, but owner of her 
husband’s property subject to certain restrictions 
on alienation and subject to its devolving upon her 
husband’s heirs upon her death But she may 
alienate it subject to certain conditions being 
complied with her alienation ib not therefore 
absolutely void but is pftma facte voidable at the 
election of the reveisionary heir. He may think 
ht to alhrm it, or he may at his pleasure, treat 
it as a nullity without the intervention of any 
court, and he might show liis election to ido the 
latter by commencing an action to recover posues 
Sion of the property Consequentlyty a gilt ot the 
whole of her husband's property made by a 
Hindu widow not challenged by the reverbioner 
during her nfe time and acquiesced in by those 
who would take a vested interest after her death 
cannot be challenged by any one efse It is the 
reveisioners and the reversioners alone who can 
dispute the gift If they choose to allow the 
property to which they are entitled to remain in 
the possession of the donee that is their affair and 
W one else can object If the donee remains in 
IWeasion under a claim of light for 12 years he 
wilL acquire an indefeasible title even against 
the reVttimoaer [Miller ^ C J and MitUtck, J ) 
Maharajah Kesho frasad Singh v Chandrika 
Prasad Singh, 2 Pat, 2X7 1923 P m 

— Widow— Altenahon — Legal necessity, 

partially proved— Conversion of sale into mart- 

Xhc ^le of immoveable property by a limited 
owner ought not to be converted into a mortgage 
merely because a trifling portion of the consider- 
ation was paid m casii for current expenses and 
was not pi oved to have been tor necessity 130 
P R 1906 and 8 P R 1908 foil [ScoH Smith 
and Brasher^ JJ) Hassak Muhammad 
MaH^Nda $ Lah, L. J* 292 1923 Lah* 245. 


HINDU LAW 

If tdow— ihenatton — Mortgage — Impia- 

vomenh by mortgagee — Rights of reversioners 
Where a mortgagee with possession from a 
Hindu widow spends money m improving the 
property and a leversioner sues to set aside 
the mortgage on the death of the widow, the 
mortgagee is entitled to be leimbursed for im- 
provement In any event the mortgagee is entitled 
to remove what he has placed on the property at 
his own expense [MaclcodAC J and Crump, J ) 
SiDDXPPAMAH^LING 4PPA p. PxndURing Vasudeo 
47 Bom 696 25 Pom L. H 396 721 C 626 

1923 Bom 886 

———Widow— Alienation— Necessity — Inquiry 
as io— Recitals m document — Effect 
A recital in a mortgage effected by a Hindu 
widow as to necebbity is clear evidence of repre- 
sentation and it there is some proof of inquiry, all 
these taken together are sufficient to support the 
deed (G/i 06 C and Pan ton, JJ ) BankU Behara 
De 2 ' BissesVvAP L\l MarwaRI 1923 Cal 576, 

Widow — Alienation — ■ Necessity— Just 

nebt—Sale of eqndv of redemption 
The plaintifts sued for a declaration that a sale 
of ancestral piopcrty by the widow of one J 
would not affect their leversioiiery rights, J 
ongiinlly mortgaged, the land for Rs, 1,500 in 
1903 The mortgage was converted mto a sale by 
the widow in 1910, the consideration being 
Rb 1,500 due on the mortgage, Rs 1,221-13 due as 
interest and Rs 24 «'pent on repairing a well and 
due from the mortgagor under the terms of the 
deed of raortgige Hold that the widow had no 
necessity to sell the equity of redemption, the debt 
being a charge only on the mortgaged land and 
not b»^ing recoverable from the peison or other 
property of the mortgagor, and that the interest 
erne under the mortgage was not a just debt, as 
held in 65 P R 1^00, F B (Scott-Smithf /J 
Bodh Raj Raja Sijsgh 1923 Lah 668 

Widow- Alienation - Nee*’ sstiy—Lt ability 

to pay Revenue— Rebuttal 
Where an estate m the hands of a widow has to 
pay arrears of government revenue that consti- 
tutes proof of necessity lor an alienation even if 
govt has not taken any steps to realise it by sale 
But this can be related by showing that at that 
time she had other funds in her lands for paying 
the same [Ryves and Darnels, JJ ) Lalta Prasad 
V Darshan Singh 74 I. C, 839. 

Widow — Alienation — Necessity — Pi oof 

of— Recitals in deeds 

Reel tals in deeds cannot by themselves be relied 
upon for the purpose of proving the ascertain- 
ment facts which they contain, for it is obivious, 
that if such proof were peimitted, the rights of 
reversioners could always be defeated by the 
insertion of carefully prepared recitals Where 
all the original parties to the transaction are dead, 
all those who could have given evidence on the 
relevant points have grown old, or passed away, 
a recital consistent with the probability and cir- 
cumstances of the case has greater importance 
and cannot be lightly set aside But where the 
person in whose favour the sale was effected 
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was alive and was exammed and dislchcved by 
the x,ourts below , Uit recitals ought iiot to carry 
much weight {katihai\u Lai J C ) 

JEHA\ BEGVM V, BAX3IDA.R 

9 0 &I., E 341 79 1 C 1046 

Tl tiiow^ iheuation'— \ ecesstty^ Pi oof 

of—Recttctls--l alue of. 

Where a Hindu widow e\eciittd a S'^le more 
than 40 yfiirs ago and the ba'e was recited to 
be for legal necessity and the trail ^action was not 
nnfieacUed by the then reversioners during the 
Widow’s life time held that the presumption was 
in favour of the existenee of i legal necessity as 
recited in the deed in question and lb it it was 
not competent to any pe-son other th in the 
nearest reversioner to avoid me salt, 
ami G hose, JJ ) jeBED^Li She kh PiusvIsna. 
Kumar Nag 27 C W N 433 75 X C 281 

1923 Gal 423 

Widow — Vhenation — Necessity — Reli- 
gious or charitable purposes— Wn it are gift of a 
small portion of the estate to deity for the spiri- 
tual welfare of her deceased husband — Validity 
of S^<f{i922) Dig Col 069 bARDAR Singh 
KUNJ Behari Lal 44 M L. J 766 

37 C I J 383 27 C W. if 653 
25 hooi L R 648 (P Gd 

" If tdojt )’— Uitnatiot — \irtti5//y — Pi oof 

of-^Reciitils in deed — Liiqu^ty—BuJ don of ptoof 
— Lapse of timet 

When a peraon claims title under an alieiia- 
hon effeeted by a Hindu widow in respect of the 
estate of her husband, the burden lies on him to 
establish either that there was legal neeessity in 
fact which justified the alienation or that he 
made proper and bona fide enquiries lud did all 
that was reasonable to satisfy himselt as to the 
etistence of such necessity 35 C 420 16 A 
420 35C L, J 116 Ref In the application of 
this primary rule, u is to be borne in mind that 
recitals m conveyances or mortgages of the exis- 
tence ot legal necessity are not by themselves 
evidence of the fact and theie must ordinauly be 
some evidence to substantiate the allegations 
aliunde 36 A 187 , 37 A 369 Ref Though lapse 
of time does not affect the question oi onus of 
proof regarding legal necessity, it may give raise 
to a presumption of acquiescence or save the 
alienee from adv erse lafeience arising from the 
scantiness of the evidence offered on his behalf 
To put the matter m another way, when by 
efflux of time, dire^ t evidence independent of the 
recital becomes unavailable, a recital of necessity 
consistent with probability and the circumstances 
assumes greater iraportaace , it is clear evidence 
of a representation to the purchaser and when 
evidence of actual enquiry by him has become 
impossible the recital coupled with circumstances 
which tustify a reasonalbe belief that an enquiry 
would have confirmed its truth, is sufficient evi- 
dei^ to support the transacuon 

Where there is pressure on the estate it is not 
nftOesSary* to determine whether the estate might 
have free from debts by prudent 

mattgernetil 766 , 189 ‘ This is so espect- 
afly wherd the lender acted bom fide and enqun eel 


HINBTT LAW 

into the necessity for the loan 6 C 843; 
20 C L 23 30 C L J, 56 19 C W N 80 Ref 
Wiicrc the transaction was in the mam for 
legal nccc:ri>ity it would not be impeachable on 
the giound that smaller sum would have been 
sufficient to remove pressure at the time 27 C 
W N 365 (P C ) Ref [Mookerjee and Rankin, JJ ) 
Chandra Kisor Datta Majumdar v Kumar 
Upi-ndra Chandra Choudhury 37 C L J 319 
74 X C 612 1923 Cal. 563 

\\ idow — Alienation— Necessity — Small 

portion not applied for necessity — Effect of See 
[ 1922 ) Dig Col, 669, Medai Dalavoi Thiru- 
MVLvnAPPA Mudaliarv Nainar Tevan 

21 A L J. 182 (P. C.) 

Widow — Alienation'— Necessity -Test of. 

See (1922) Dig Col, 670 Ram Sumram Prasad 
t' bH\ AM Kumari 44 M L j 761 

37 0. L J 356 21 A L J 18 27 0 W K 269 
1 Pat 741 L E 4 P C, 17 
26 Bom L E 634 9 0 & A. L E 176 (P 0,) 

^IVidow — Alienation — Kecesstiy — What 

IS 

The mere fact that the occasion for borrowing 
by a widow was her daughter's marriage will 
not show there was in law necessity for the loan. 
There must be evidence to show the stat*^ of her 
finances w^ere such that the loan was necessary, 
{Dawson Millet, C J and Mnllick,J) Ajti Chau- 
DHURi z/ JanakLvl Chaudhuri 

(1923) Pat 332 

Widow — Alienation — Necessity — When 

liabU to be set aside 

Where a pait of the consideration for an alie- 
nation by a Hindu widow is for necessity, and 
there IS not much disparity between the actual sale 
price and the true value of the lands, the aliena- 
tion IS valid [Shah, A J and Coyajee, J ) 
Chanbasappa V Chanbasappa 

25 Bom L E 1078 

Widow — Alienation — Reversioners join* 

tng in lease^Right to stie 
A Hindu widow and her presumptive rever- 
bioacrs granted a lease of the estate jointly and 
subsequently one of them predeceased the widow 
In a suit by the surviving reversioners after the 
death of the widow Held that the deceased rever- 
sioner had merely a contingent interest, that ho 
had no interest at the time of the death of the 
widow and that his heirs wore not necessary 
parties to the suit {Chatterjee and Cuming^ JJ ) 
Mahlndra Nath Bose v Abinas Chandra 

27 0, W, N 621 1923 Cal 615 

AHenation — Reversioners — Right of, to 

set aside — Limitation 

An alienation of an absolute estate by a Hindu 
widow by way of gift is not binding on the rever- 
sioner and he can elect to treat it as a nullity and 
sue for possession at any time within 12 years of 
his interest becoming vested without first suing 
to have it set aside notwithstanding Art 91 of the 
Lim Act [Miller, C J and Mulliok, J ) Maha- 
rajah Kesho Prasad Singh v Chanbrika 
Prasad Singe, 2 Pat 217 1923 P 122, 
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' Widow— Alienation — Right o) n version- 

cr to set aside— EleUion to abide by transfeis— 
Effect of 

Where a widow makes i transter without justi- 
fying necessity it is open to a reversioner to elect 
to hold good the deed of alienation even before 
the succession has opened Once having made an 
election, he cannot afterwards make a “hlaim in- 
consistent with his own solemn Act (MeatSs C J, 
Baneiju RigioiL Walsh and Ryves, JJ ) Fateh 
Singh v» Rukmini Rawanji 

46 A 339 21 A I J 236 1f2 I C 8 
D R 4 A 392 1923 A. 387 (F B ) 

Widow — Alienation — Setting aside — 

Equities— ‘Duty to refund of consideration 
If It has been proved that a sale by a widow 
having a limited interest, lias benefitted the estate 
by the payment of debts which were binding on 
it, although the amount paid may not amount to 
the whole of the consideration money received 
for the property sold, the Court, when it sets aside 
the sale, will direct payment tq the alienee to the 
extent of the be nefit received by the estate, and 
It must follow that if the consideration money for 
the sale is found mtact at the death of the widow, 
the estate has benehtted to ihat extent So that if 
the reversioner after the widow’s death wishes to 
have the sale by her set aside, be can only succeed 
he restoies the money. It would be different if 
If Could not be proved that the purchase money 
was still intact in the estate {Macleod^ C. / and 
Coyasjee, J.) Someshvar Jethabai Dave v 
SOMESHWAK Govindram. 47 Bom. 1 

1928 Bom* 16 (2) 

Widoxo — Alienation — Setilemuit in 

favour oj daughter — Family arrangement — 
Rights of ahence ftom daughters— Mesne profits 
— Liability of* 

In the absence of a bona fide dispute relating to 
the estate by an independent person a widow cau- 
not parcel out the estate of her husband under 
the guise of a family airangement Consequently 
a settlement by a Hindu widow m favour of her 
two daughters giving each of them a moiety of 
the estate absolutely is not binding on the rever- 
sioner. 13 L W, 436 , 27 H L J. 149 22 C L 
J 52 Dist, 

An alienee from a limited owner without neces 
aity 18 liable for mesne profits from the death of 
the limited owner [Spencer and Devadoss^ JJ ) 
JOGA Veerayya V Nakina Salleyva. 

69 I C 389 1923 Mad 168. 

Widow — Alt enahon— Surrender — Dis- 

tinction between 

Surrenders of life estates under Hindu Law are 
simply cases of accelerating succession to the 
next heir which means that the female life tenant 
effaces herself and succession of the whole estate 
goes on to the next heir just as if the life tenant 
had died A surrender can only be in favour oi 
the nearest reversioners Transfer in favour of 
temote revisioners can only be regarded as 
alwnaiidns of the estate Such alienations can 
be made only subject ter ceitain conditions being 
complied with, but, even if the alienation be made 
without necessity, it is not absolutely void but 
merely voidable at the election of the heir, who 
may think fit to affirm it or may at ins pleasure 

YD—50 
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treat it as a nullity and ma> take action to recover 
it on the death ot the female life tenant 34 C 
329 31 U 698 , 14 P R 1902 169 P W R. 
1910 referred to {Chevis and Harrison JJ ) 
Waziri Mal V Ganga Ram 69 I C 673 

Wtdoio — Alienation — Validity ehaU 

lenged — Decree for possession after widows 
deal n— Who can execute 
In a suit by a reversioner challenging the alie- 
nation by a Hindu widow, a decree for possession 
after the widow's death was given.Hefd, it was in 
substance one of a declaratory nature and would 
enure to the nearest reversioner in existence at 
the death of the widow [Chandrasekhara Atyar 
C J and Subbanita, J.) Gangamma v Nara- 
siMHA 1 My8. L J. 1C8. 

Widow — Compromise — Powers of — 

Necessity— Test of See (1922) Dig Col, 672 Ram 
S uMRAN Prasad o Shyam Kumari 

44 M L J 761 21 A I. J 18 27 C W N 269 

1 Pat 741 37 C L J 356 D R 4 P.U 17 
25 Bom L, E 634 9 0 & A. I. R 176 (P C ) 

Widow— Decree against — Binding on 

reversion— Fraud — Collusion See (1922) Dig 
Col 673. J m Narain Singh v Gita Prasad 

70 I 0 862. 

Widow— Ex eon tion sale — What passes— 

Purchaser in possession 
Assuming that in a sale for arrears of revenue 
due by a Hindu widow, it is the widow's interest 
alone that passes to the purchaser it is not open 
to a remote reversioner while nearer revcrsihner 
IS ah^e to take possession of the property from the 
purchaser alter the death of the widow. It is 
only the nearest reversioner, male or female that 
can claim possession on the death ot the widow 

45 Bora 105 , 2 Pat 217 Rel [Ryves and Dam^ 
els* JJ ) Thari Koeri v Bi/ai Singh 

46 A 613 21 A I J. 668 74 I. C 866 

—Widow Gift for — Spiritual welfare — 

When binding 

A gift by a Hindu widow of a moderate por- 
tion of her husband’s estate if expressly made for 
the spirtnal welfare of her husband is valid. It 
IS enough if it Is for a pious or meritorious pur- 
pose, but must be made wnth the object of the 
husband's spiritual welfare 
Per Ffordcy J* Quaere whether Jof the whole 
estate can be said to be a moderate portion ? 
[Abdul Raoof and Ffordc* JJ ) MUNSHi Lal v 
Mt Shiv Devi 4 lah 336, 

§ 

— Widow— Gift of whole estate— Consent 

of nearest reversioner who is insolvent — Effect* 

A gift by a Hindu widow of the whole estate 
with the consent of the nearest reversioner who 
happened to be an insolvent is not a surrender of 
the whole estate m favour of the nearest rever- 
sioner and can be supported only if necessity is 
proved It the Hindu Law theory is based on 
the nohon that there is first a surrender to the 
nearest reversioner and an immediate conveyance 
by him, then as soon as the estate vests in 
him, it enures to the bwiefit of the Receiver jp 
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insolvency and hence cannot alterwards be con- 
veyed to another {PtS&ott and II alth, JJ ) H^ke 
HAR Prasad v Udai Natii Sah 

45 A. 260 21 A L J 77 74 I C 13 
L K 4 A 70 1833 A 190 j 

-‘Widow— Gift oi whole estate io dau^hUr 


HINDU LAW -WIDOW 

1 — -Widow— Mortgage right— Ubufuictuary 

1 mortgage— Execution sxic— Rights of reversioner^ 
, Sec (1922) Dio Col 073 a Pursiiottam 

j V \Roi rAM Dave 70 I 0» 959 

--Widow — Nriture of estate — Alienation — 


Rights of reversioners (1922) Dig Col 674 
Sadiq Husain t' MahAaMed Karim 

70 I 0 63 


on marriage — Effect— Death of daughter 
Where a widow on the oceasion of her 
4anghter’s man lage makes a gift of her whole*, 
estate, it ainoonts m law to an acceleration of the 
daughters* estate The fact that it pur ported to 
be a gift on marriage does not affect the question ' 

Where the daughter predeceased the mother, ! 
the latter does not succeed and the cause of action , 
for the next reversioner begins to run from that 
date and when he allows possession to remain 
with another for more th*an 12 jears, his rights 
are barred [Bancrji, A C J, and Eyees J) 

SXRXAJI Ramjxs 21 a L j 796 o 

L, E 4 A 505 9 0 & A. L E, 1013 ! of pro pert Right if enforceable against him 


Widow — Possession against — When ad- 
verse to reversioners —Decree against when bind- 
ing Sec Auxcrse Possession. 1923 All. 448 

Widow— Remarriage— Sueecasion to es- 
tate of son by former marriage See (1922) Dig, 
Col 675 Har Kishore Seal v Tharur Dhan 
Baishnab 70 I, c 479, 

-If tdow—Rtstdcnct —Right of— Purchaser 


l^tiiow — Gift With consent of temtsioner 

—Consideration— Effect 
Where a widow makes a gift of her husband's 
estate with the consent of her reversioners, 
and agrees to pay them a sum of money foi their 
consent, the transaction is not a bona fide one, but 
one to divide the estate between them and as such 
IS invalid, {Ayling and Od^cn, JJ ) Kokumanu 
Kqtayya V, Peddi Velrayaa. 

(1923) 11. W N 679 

_ Widow— Joint family— Xaiure of posst^s 

Sion. 

Wher^ the widow of a member of a joint family 
IS m possession of family property, her possession 
IS adverse and she will acquire an absolute title 
^^ter 12 years, unless it is shown she enteied into 
possession as Umned owner. (Lindsay Jtnd 
Sulatfjian^ JJ ) Oman Shankar v, Mt, Aisha 
Khatun 46 a 739 74 I C 869 

—Widow — Legal necessity — Presumption 
froth consent by reversioner. 

The consent of reversioners to an alienation 
merely affords evidence that the alienation was 
made under the circumstances which render it 
lawful and valid, In other words the consent of 
the reverstoners is evidence of legal necessity, It 
will depend upon the circumstances of the case 
whether it is sufficient evidence or insufficient evi- 
dence (Stuart and Sulatmam JJ ) UoAi BEAN 
SiMGH V GAjendra Singe. 76 1, C 815 

i933 A. 38. 

ftr— ^ — .Widow — Maintenance. 

* Where a will directed that the second wife of 
te^tor will be mamtamed out of the estate and 
wiU have the right to reside in his house 
ffeldi that this IS not a mere enunciation of the 
of maintenance and residence of the widow 
yie Hmdu Law In such a case, the lady 
^i^^Sg|Q^m^nance under the terms of the will 
of the deceased testator, and not a 
j^s against her step son or 
i, w ^n under the rules of 

PULIN 
70 I* C 548 

> ^ ^ ^$33 0aL79 


A Hindu widow is entitled to reside in the 
famil> house and this right cannot be denied to 
her by a purchaser of the house with notice of 
her right Even a purchaser without notice 
cannot evict her unless she is provided with 
another residence. But where the sale is eflected 
by her husband or is for discharging a debt due 
by him, she has no such right [Ptpon, J C ) 
Bhagat Singh v Ram Parkash 69 I. G 602. 

Widow — Sufvt nder, 

A deed oi release in lavoin of a reversioner 
mentioned that all immoveable properties weie 
released With reierence to the moveable pro 
perties the widow decl ired that she would retain 
the same m her possession and that after her de- 
mise the said release would be the owner ol the 
same. Held, the terms of the deed of release weie 
not sufficient to pass the entirety of the estate left 
by the last male owner, to release and that being so 
the surrender is notvahd (GIme and Panton, JJ ) 
jARi Lal Pat v. Lal Behari Hazra 

76 I C 625 1923 Cal 499. 

Widow— Snrrtndt r— Gift— Invalid gift 

when operative as sui render 

It cannot be said that a gift by a widow to a 
daughter or more generally a gift by a widow to 
another reversioner should be regarded as a 
surrender of the estate whatever be the terms of 
the gift The question depends on the terms of 
the gift m question 11 A 253 , 32 A 582 foil 
[Oldfield and Devadoss, JJ ) KarUMDRI Rama- 
Lakshmi V Boda Nagaratnam, 

(1923) M W N 172 44 M L J 677 . 
17 L W 11 71 1 C 343 (1923) Mad. 335 

Widow — Surrender — Provision for 

ntuintenance, 

A gift of an estate by a widow m possession m 
favour of the next reversioner which operates as an 
acceleration of the estate to the latter is not viti- 
ated bv its containing a piovision for the main- 
tenance of the widow 46 I A 259 ,42 M 623 
Ref [Ryves and DamUs/jJ,) Ram Alhar 
Singh v. Ram Manohar Singh 

45 A 610 , 21 A L J 648. L. B. 4 A. 28a 

73 1 G.990. 
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Widow — bun endcr—'ValuUty\ 

A reUnquishment by a Hindu widow becomes 
operative only when toe widow acti upon her 
declaration and withdraws herseli fioai the estates 
If notwithstanding her declaration, she continues 
to be in possession, iheieis no eUacement founded 
on fact ind sh e ’s free to resile from it, {Das 
and Kulwant Saltuy, JJ) Kao B\h^dlr M\N 
SlMGH V M^fIAR\Nl NAWALAKHBAfl 

2 Pat m 4 Pat L T 336 
73 I. 0. 336 1923 P. 492 

\VtdoW'-‘Surrendcr--Vahdity of— Reset - 

vation oj provision for matt tenanic — Effect of 
— but) sequent adoption — Rights of adoptee. 

Where a Hindu widow surrenders her whole 
estate in favour of her daughter, who was hei 
next reversioner at the time in consideration of 
the daughter's husband undertaking to maintain 
her, the surrender js good A person who is 
adopted by the widow after surrending her estate 
is not entuled to question the sur tender, 47 I A 
233 , 44 B. 255 Ret. 

Per Macleod, C J — The surrender by a Hindu 
widow ot her hie estate to the next reversioner 
gives him a title which is not dependent on the 
continuance of the life estate but results from its 
extinction and cannot be questioned b> the subse- 
quently adopted sun It follows that Ithe title of 
one claiming either by purchase or by inheritance 
from the next reversioner is equally indateasible 
{Macleod,C J and Crump, J) Rama Nana 
Babar V, Dhondi Murari 47 Bom 678 

25 Bom L R 861 1923 Bom. 432. 

Widow — Surrender — Validity of — 

Widow's surrender tol^ber daughter — Right of 
reversioner to question surrender 

Where a HindUj widow surrenders her whole 
estate bona hde to her only daughtci the surren- 
der IS valid and the daughter gets an absolute 
estate It is not open to the ^reversioners next to 
the daughter to ,^sue for possession of the estate 
after the death of the daughter 46 I, A, 72, 47 I 
A, 233 Ref. [bhah, A C and Crump, /.) Bai 
Parvathi V The Nadiab Municipality. 

47 Bom 316 25 Bom L, R 68 
1923 Bom. 469 

Will — Alienation by widow conffaryto 

intention of testator 

^According to a Hindu will the income of a 
shbp was set apart or ear-marked to be paid after 
the expiration of each month to a Thakardawara 
No Thakardawara was speci&ed in it and the 
provision that the rent was to be paid after the 
expiration of each month clearly signified the 
object of the testator to be that the shop should 
remain under the management and under control 
of bis successors The alienation of the shop by 
the widow of the testator in favour of the charity 
f]^ds Was challenged by teversioners Held the 
wfdows had to carry out the wishes of the testator 
m'the way ordained by brm and not in contraven- 
tion of it {Broadway and Jafar Alt, JJ ) Bhagat 
Ram V. Kam Sarup Chsla. 

5 Lah. B 1. 882 . 1923 Lab. 362 

* Wttl—Bequest fe relative's ptospeotiv^ 

Wife, 


HINDU LAW— WILL 

There is nothing m Hindu Taw to invalidate a 
legacy to the prospective wife of a relation, if she 
was in existence at the time of the testator’s death 
[Batten, 0, J, C) Ramdulaki v Bishesh- 
war Dayal. 69 I C 876 1923 Nag 105 

— — Will — Bequest to wtdoev — Nature of 
estate iakon, 

A bequest of immoveable property by a husband 
to his wife in the absence of woids giving an 
absolute estate with power of alienation confers 
only a hmiled estate upon her [Ghose and 
Panfon, JJ ) Banku Behary De v Bisseswar 
Lal MaRWARI 1928 Oal 675 

■ Wilt — Construction — Bequest to Hindu 

widow— Limited or absolute estate — Presump^ 
tion against intestacy 

A Hindu testator directed the residue of hjs 
estate after payment of certain legacies to be 
dclnered overtohis wife P. after she attained 
the age of 20 years. Held, that there was a valid 
disposition of the property after the payment of 
legacies and that the wife took an absolute estate 
under the will, 42 M 283 , 44 M 447 , 30 A 84 
Rel 

There is a presumption against intestacy 
Courts are not to presume that a testator who set 
up to write a will has not cared to say what is to 
become of the bulk of the property {Coutts 
Trotter and Ramesam, JJ,) Kanakammal 
Baktavatsulu Naidu. 44 M, L. j, 23 . 

(1923) H W N. 70 70 I 0 321 1923 Mad 207. 

Will — Construction —Bequest under 

certain events— If deed necessary 

Under a Hindu will, one brother was to give 
certain properties to another if the latter resided 
respectably with the former He did so and then 
transferred his share Held, even in the absence 
of a deed of transfer of share among the brolhcrs, 
title passed to the vendee, though it is open to the 
joint brother to show that the event contem- 
plated in the will had not happened, [Macieod 
C /. and Crump, J ) Shankar Mahableshwar 
Bhatt V Manjunath Subba Balgya. 

74 1 C. 298, 

Will—Consiruoilon — Devise to wpfe^ 

Absolute estate— Gift over to son— Nature of 
estate taken 

A Hindu by bis will bequeathed his property 
as follows "After ray death my wife is to take my 
property into her possession with full authority 
and IS to perform the funeral and obsequial 
ceremonies with respect to my deatln And after 
doing the same my wifei^is to consume, enjoy or 
do what she likes with respect to what remains 
out of my property and after the death of my 
wife, my srm is the owner of my estate, the said 
son may do what he likes with respect to my pro- 
perty.*’ The predeceased the widow who 
continued m possession. The reversioners sued 
to restrain the widow from wasting the estate. 
Held granting the injunction that the will chd 
not confer .au absolute estate on the widow, 
[Macieod, C- / and Crump, J ) Mulckand Jeki 
SONDASV, B\I RUkhmaNI. 26 Bom Ii, Rw X89 
72 I C 282 1928 Bom, 216 (2) 
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HIHDXr LAW— will.. 

Will— Construction— (jift to adopted sou 

by name— 'Adoption inv^lhl—Pirsona dusignata 
{1922} Dig Col, 6T0 Bai Dhondubai 
l/AXMANRAO 47 Bom, 65 

— Consirtidion — Gift to unborn 

children — Validity — Hindu ircinsfers and 
Bequests Act (8 of 1921) Ss 2 and Effect of 
A Hindu testator who died in 1912 left a will 
containing the following provision in favour of his 
descen dants —The building valued at Rs, 2,000 
shall be taken by my third daughter and the 
rental income derived therefrom shall be enjoyed 
by her* She has no power to make sale, gift, ' 
mortgage, etc After her issue shall use and 
enjoy it fiom son to grandson with power of 
gift, mortgage and sale » The testator’s daughter 
had a son born in September 1918 but he died 
the next day alter his birth and the daugheter 
herself died a few days later She left her sur 
viving her husband and two sisters On a ques- 
tion arising as to the rights of the parties under 
the will held that the daughter took only a life 
estate m the property bequeathed and that she 
did not acquire an absolute interest by reason oi 
her son having pre-deceased her The Hindu 
Transfers and Bequests Act operates retrospec- 
tively and therefore applied to the case and the 
property became vested in the son as soon as he 
was born. Consequently the succession was to 
be traced to the son, ihough he was not alive at 
the period of distribution 31 M L f 33, 10 M 
818 followed {Kumaraswami Sastri, J } Pkria- 
nayagi Ammal V Ratnavelu MudaliaRv 

18 T, W 625 32 M L, T. 137 {H.C } 

— iri/f — CnstrucUon — Gift to wife — Malik \ 
^Absolute owner \ 

The fact that the beneficiary under a will is a 
female m no way affects the interpretation to be | 
put upon the words used by the testator, but i 
every case of this sort has to be decided on its 
own merits and its peculiar circumstances The 
mere use of the word, ‘’Mabk'' qualified by the 
surrounding contexts does not preclude the possi- 
bility merely a life estate being conferred, A 
Hindu testator bequeathed his property to his 
widow and provided that she would be mahk and 
that after her death her two daughters were to 
mhent in equal shares Held that the intention oi 
the testator was that his widow should have a 
hi e-estate and that after her death the two 
daughters should succeed 2 Lah 175, SO A 84; 65 
P, R 1917 referred to {Harrison^ J) Ramkish- 

Mt, BHAGXRATHI 

, 71 1 C 748 1928 Tab 304 

^ Construction ^ Principles — 
Bsfaie gii^en to sister— Maltk-^Mtanini of 
The Will of a Hindu provided that his proper les 
should go 10 his only heir, his sister as mahk and 
l^rovid^ that in case she predeceased him a 
trus^ should be created in favour of a temple, but 
lEihh fthnrived him she could use the mcome for 
l^UDd;Jdkiioae of the corpus at* her pleasure— 

^ sell or mortgage 1»h8 property 

was aothing to indicate she got a 
KMted upder Hindu I,aw and the use of 
mmM ^Edicated tlm conferring of an 


HINDU LAW— WILL 

IVinCxples of construing Hindu wills referred to 
{Halhfax, A J Cf) SbXBKA Bai v, Jagannath 
69 I. C 286 (1923) Nag 56 

Will — Construction — Provision for idols 

—Absence of gift— Effect— Scheme, inee (1922) 
Dig Col 679 Gopal Lal Sett v Purna 
Chandra Basak 27 C W N 174 • 

37 0. L J 469 

Will^ Construction — undisposed of 

property — Devoluti on 

It a will fails to make any effectual and com- 
plete disposition of ihe whole of the testator’s real 
and personal estate, of course the undisposed of 
interest, whether legal or equitable, devolves to 
the person or persons on whom the law, in the 
absence of disposition, cas^s that species of 
property 

Wherever there is a partial intestacy either on 
iccoimt of no person being alive to claim under 
the will or by reason of a bequest being void or 
otherwise ineffectual, there is always a resulting 
trust in favour oi the heir-at-law, 

No person can prevent bis property or any part 
ot it or any interest in it from devolving upon 
the heirs constituted by law after his death, ex- 
cept by a valid disposition giving it to some other 
person He can only defeat the rights of his 
natural heirs bj making a valid device in favour 
of some person but not otherwise, for he cannot 
make it the property of no one, the property must 
vest in some one and cannot remain in 
abevance or suspense without an owner {Dalai 
and SimpsoUy A J C.) Rup Kishorez; Kanhaya 
L\L 26 0 C 266 9 0 & A, L R 884 

74 I, C 563 10 0 L. J 141 1923 Oudh 227 

— to unborn person-— Power of 

appointment— Rule in the Tagore casCt 

There can be no question that in a case to 
which the rule in the Tagore Case applies, a gift 
winch cannot be made directly cannot be made 
indirectly by means ol a power conterred by the 
testator on his executor 24 I, A, 9d followed The 
rule in the Tagore case is a general rule to which 
there may be exceptions, Property cannot be 
made inheritable otherwise than as the law 
allows, but there may be exceptional cases in 
which Hindu Law sanctions a departure from the 
rule that tlit donee must be m existence The 
Hindu Law allows the founder of a religious trust 
or institution to lay down a general rule ol succes- 
sion to the managership and a power given by 
the founder to his widow to appoint a successor 
to the shebaitshib cannot be said to be improperly 
or invalidly exercised if the widow appoints a 
person who was not in existence at the date of, 
the death of the testator, as shebait A trustee- 
ship with power to appoint a successor is well 
known to and recognised by Hindu Law 
[Sanderson C J and Richardson ^ J ) Mathu- 

RANATH MUKERJEE W LaKHI N\RAIN GaNGULY 
50 C 426 75 I C 435 1924 Cal 68 

W»// — Joint family — Brothers sole 

surviving co-parcemrs — Powers of 

If a Hindu is the absolute owner ol property 
whether ancestral or self acquired he can be- 
queath it by will and in principal there is no ob- 
jectioa to some power being given to two Hindu 
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HIKDir lAW— WILL 

brothers, provided they together ha\e the entire 
ownership of the whole co-parcenary property 
Such a document can also be looked upon as 
embodying a mutual bargain, consideration being 
such party giving up the possibility ot gaming by 
survivorihip [Hears t C J and Banei J ) 
Lakshmi Chand V Anandi 

45 A 245 I. B. 4 A, 306 21 A I J 73 
1923 A. 109 71 1. C 674. 

Will-Life estate to wife if husband died 

childless— Reversion to a stranger, i^ec [1922) 
Dig Col 838, Allah Abdul Gaiur 

69 1 0 848 

Will — Right to question — Reversioner- 

Genuineness Sec (1922) Dig, Col 679. ralchur 
Sankara Reddi v P Mahalakshmama 

17 L W 1 27 C W R 414 
;70 I C 949 (P C) 

HINDU TBANSPEBS AND BEQUESTS ACT (8 Of 
1921) Ss 2 and 3 Applicability of— Retrospective 
operation. See Hindu Law Will. 

32 M L T 136 (H C ) 

HINDU WIDOW’S REMAERIAGE ACT (XV of 
1886)— Sroi)e of. 

It IS not the object of t he Act to deprive a Hindu 
widow upon her re-marriage ot any right or 
interest which she had not at the tune of her re- 
marriage— When after the re-roarnage of a 
widow, her son dies and the question is of her 
right of succeeding to him, the Act must be held 
not to affect her rights [Das and Ross^ JJ ) I 
MtiPaltiv NirdhanGope 1 Pat L, R 390 | 
4 Pat L T 660 . 74 I C 816, | 

S 1 — Hindu widow — Remarriage * 

— Subsequent death of her son — Inheritance ^ee 
(1922) Dig. Col 680 Har Kishore Seal v, 
Thakur Dhan Baishnab, 70 I. G 479 

S 2 *— Hindu widow — Conversion to 

Mabomedamsm — Remarriage thereafter — Borfei- ; 
ture of estate. Sec (1922) Dig Col 680 Mt : 
Suraj Jote Kuer V Mt Attar Singh 

1 Pat, 706 

— — — S. 2Scope of, 

S. 2 of Act XV of 1856 applies not only to 
widows who could not re-marry before the pass- 
ing of the Act, but also to those who were not so 
precluded from re-marrying either by law or 
custom. In either case the widow forfeits the es- 
tate inherited by her from her former husband 
[Ghose and Pan (on t JJ) Santala Bewa v 
BadaSWARI Dasl 60 Cal 727 27 C W N. 669 

75 I C 11 

HINDU WIIrLS ACT (XXI of 1870) 6 216— Will— 
Executor — Power to carry on business — No 
direction in will — Discretion of Court— Debt in- 
curred in carrying on business— Indemnity See 
(1922) Dig Col, 680, SupHiR Chandra Das v 
RA'SS^sWAlh ChAUDHURI. 69 I G 796. 

IKCOKE-TAX — New Zealand — Expenses for 
preventing exUnetton of brntness-^^lf a deduction. 
Under the Income Tax-law of New Zealand it 
IS not permissible to deduct expenditure incurred 
for rousing up public opinion against the propos- 


INCOME-TAX, (1918), S 3 

ed extinction of a business, as it cannot be said 
to be c\penses for the production of ptoht 
[Viscount Cave) Ward it Co Ltd v Commis- 
sioner oi* IwLS 33 M L T. 225 (P C ). 

! INCOME TAX ACT, Til ofl918— S 3— I-oreit ni- 
come — If agricult ural income See {1922J Dio. 
Col 681, bECREXARV to the Chief Commis- 
sioner OF Income Ta\ v Zemindar ot Singam- 
PATri. 701 C 604 

— S 2 — Income — Income of Mutual Bern, fit 

Soaetics 

Interest paid b> shareholders of a Mutual 
Bcneht Pundon loans advanced by them or on 
subscriptions overdue is not liable to income- 
tax as income of ihe fund 

Income, to be taxable, must come in from 
outside and not fiom within [Ayling^ Contis 
hotter and Ramesam^JJ) The Secritary 
Board ot Revenue Income T\\ Madras v The 
MyLAPORE HINDU Pfrmenent hUND Mylaporl 
(1928) M W N 409 1923 Mad 684 

S 2 (12) — Joint Hindu family — Members 

of a joint Mtndu family rcgi tered ns a firm 
under S 4 (12) o/ ihe Income 2a\ Act YU of 
IdiS^ In what cases asses '^able as an undivided 
family to supertax on the income of the firm 

The registration of the brothers, the members 
of a joint family as liom defined under S, 2 (12) 
of Act VII of 1918 precludes the assessment of 
the family as an undivided family to supertax 
on the income derived from the business of that 
firm, unless the firm so registered hasibeen shown 
to carry on its business on behalf of and for the 
benefit of the joint family. 

Mere constitution of the partnership between 
some members of the family will not preclude 
the assessment in cases where the partnership js 
carried on behall ot and for the benefit of ihe 
joint family [Ayhng, Coutts Trotter and Ramc 
sam, JJ ) Secretary to the Chief Commis- 
sioner OF The Income Tax, Madras v, Durai- 
SWAMI AiyANGAR* 45 M L j 160 

18 I, W 96 (1923) M W N 413 
46 Mad 673 74 I C 22 1923 Mad 682 

Ss. Sland 10 — Income, what is- Interest 

Not realised See (1922) Dig^ Col 684, Board of 
Revenue (Income tax) Madras v Pydah 
Venkatachal apathy Garu 

69 I 0. 406 

— — S, 3 ( 1 ) — Income accruing oi ansmg 
or received m BrtUsh India or deemed to accrue 
ar arise, or to be received tn British India *’ — 
Meaning ^ Company--^ Profits earned outside 
British India — Liability to assessment — Same 
sum of money cannot be received qua income 
twice over once outside Butts h India and once 
inside it, 

A Company earned on a factory at Raichur lU 
the territory of the Nizam of Hyderabad At 
that factory material was pressed Against 
persons who brought the material to the factory 
a charge was made, and the charge was received 
wholly in Hyderabad The Company’s head 
^ office was in Bellary. There were directors there 
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IllCOM>a TAX. S 3 

and they controUc-d the business earned on at 
Ra’chur by directing its policy fixing the rales to 
be charged for the work done there, examining 
its accounts and issuing dividend warrants in res 
pect of ihs profits earned The only other thing 
done in British India was ^the receipt of 
some money for the purpose oi the otiice expen- 
diture at Bellarj, and possibly the receipt of i 
some money which was, occasionally used for ' 
the payment of dividend warrant at Bellary, ^ 
thought by the terms of tire dividend warrants, 
they were payable only at the otfiec of the 
treasury ai Kaiehur 

Udii^ that ihe Company could not be assessed 
to income tax under the Income Tax Act VIl of 
1918 on the whole of its pionts for the year 
There was no income which accrued, or arose or 
was received in British India or which could be 
deemed to have ciccrucd or arisen oi to have 
been received in British India within the mean- 
ing of S 3 (1) of the Act, 

T/tt. ChuJ JfusHce — hemblc —Even the small 
amounts received by the Company as stated 
above m Bcllary are not themselves hablc to taxa- 
tmm 

Per Couits Tfottcr^ J The same sum of 
money cannot be^ received qua income twice 
over once ouUide ’British India and once inside 
it Walter Schwabt, k C Chief Jusitce, Old- ' 
field and Coutis l rotter,]) The bEcRETARx, , 
Board OF Revenue (lNcoME-TX\) Madras v 
Ripon Press and Sugar Mix ls Company, Ltd 
46 Mad 706 44 M L J 523 17 L W 584 

(1823) M W X 321 31 M L T (H C ) 306 

1923 Mad 574 

S 2 (3) viii — Profits made by money 

lender out of etichange fluoiimitons — If assessable 
A money lender iii Madras by sending money 
to Penang to purchase dollars and reconv erting 
them into rupees whenever exchange fluctuated 
favourably to him earned large profits Held 
the receipts were not of a casual and non-recur 
ring nature and as they arose m the pursuit 
of business as banker and money lender they 
were liable to tax [SchwabCt C, /, and Couits 
2 rotter / ) Ihe Secretary, Board of Revenue 
V Arunacha LAM Chet n 43 EC L J 707 

18 L W. 776 * 33 M IT, 119 (H C ) 

S 3 (3) — Agricultural income — Perma- 
nently settled e^^tatc— Exempt ion from further tax 
—Forest and fishery income— Effect ot See [1922) 
Dig, Col 685> Secretary to the Chief Com- 
missioner OF Income Tax, Madras v, Zemindar 
OF SlNGAMPATTI, 70 I, C 604 

S$. 3, 6 and ZZ— Punch Resident — Profit 

made through branch or agent in Br Indta-^lf 
taxable 

The profits made by a Resident in h ranee having 
a branch or agent in British India, and which 
Bfie received and retained m France are not liable 
^inpfme taxin Br India [Schwabe, C J and 
/ ) The Secretary) Board of 
V The Madrar Export Com 
y - 44 M. L L 260 46 Mad 360 

^ ^ . - 36 M L T. (H 0 ) 37 

It L W mt 1i L C, 1923 Mad 422 


INCOME TAX, S 19 

S. 9- Fnm cartynig on business %n 

partnership with other firms — Losses if a de 
duction — Expenses on accountants and lawyers 
can be deducted 

Where a firm carrying on business in piece 
goods IS also a major partner in another firm 
carrying on the same business the other partner 
of which was found to be only a partner with a 
small share as to encourage him to take a real 
interest in the mangement the share of the looses 
in the seconed concern can be deducted foi pur- 
poses of assessment from the profits of the first 
firm 

Monevs spent in engaging accountants and 
lawyers for representing their case before the in- 
come tax authorities are not spent for earning 
profits and do not form a deduction (Schwabe, 
C J and Coutis Trotter, J ) The Secretary 
Board oi Kevenue v Mumsamy Chetty & 
Son 45 M L j 711 

18 L W 792 33 M, L T 122 0 C } 

S 9 (2) (m) — Business profits— 

Company managing by or on be half of Secretary 
ot State — Computation of profits— Deduction of 
guaranteed interest — Interest on borrowed 
Cipital (1922) Dig Col 686 Bengal Nagpur 
Bv V Secretary ot State for Indix 

70 I c 46 

S 10 (2) (III) — Business profits — Be- 

duchons — Interest taken by par tutors, 

The objectors were being assessed to income 
tax for the financial year 1922, 1923 on the basis 
of the profits disclosed by their accounts for the 
calendar year 1921, In those accounts a total 
sum ot Rs 42,882 was shown as interest paid on 
account of money advanced during the year by 
the partners in the firm for the purpose of carry- 
ing on business The objectors clauned that 
this interest should be treated as an allowance ad- 
missible under S 10 (2) (ill) of the Indian Income 
Tax Act, and should therefore be deducted from 
the net profits of the year befoie these are assess- 
ed to Income-TTx 

Held that such interest represented merely an 
assignment of a part of the net profits for the year 
infaiourof partners who w^ere regarded as 
entitled to such assignment by reason of special 
advances of capital made by tl em in the course 
of the year 

The question whether there has been an 
advance of capital by particular partners, or bona 
fide borrowing qf money by the firm in which 
the lender happens to be a partner must be treated 
as one of fact m each case, [Bancrji and Ptggoit, 
JJ ) Lalla Mal Hardeo Das Cotton Spinning 
Miils In ihe Matter of, 

21 A. I J, 703, 

S. 12 (i)— Firm— Husband and wife — 

Husband^ option to take m fresh partner or 
determine her Share-Par tnerslup See Contract 
Act, S, 239* 26 Bom L, B. 1225 

19---Adjustmcnls--Registeud firm-- 
Regf Stratton after the year of accounts- Effect ofi 

An adjustment can be made during a financial 
yeir in which the Collector’s certificate of Regis- 
tiation under S, 12 (a) is m force m respect of 
come of a firm for the prevmus year in which the 
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INCOME-TAX (1918), S 31 

firm was not rci^’stered {St^iiCabc^C J ^ Oldfield 
and Couth Uotict, JJ) Slcrltkky to the 
Boa rd 01 Ri \ enl l if M i sske mahometj shi k 
iFi Hussain Sahib ^ Co,, Madras 

1923 Mad 34 

Ss 31, 33 ami 34'-*Suope cf — Agent— 

Assessment ot, on behalf of non-rcbident prin- 
cipal— Receipt of income See (1922) Dig Col 
68Y Imperial Tobacco Company of Inuu :/ 
The Sfcrktary of Statj ior India 

37 C. E J 257 

S 33 — Scope of 

Pei Schivabe, C. / S, 33 (1) is not a charging 
section at all but amachmeiy section and is not 
intended to impose any ta\atjon upon any m 
come which would not otherwise be liable to tax, 
but to point tp the method of collecting the tax, 
where a person whose income is to be taxed is not 
himself available 

Per Wallace* J The object of S 33 (1) is merely 
to provide for in agent being the assess ee in the 
place of hia uou-resident principal The section 
is governed and controlled by S 5 Sir Walla 
Soitwabe, C J and 11 aliacct J ) The Secretary 
Board of Kdvenue Madras v The Madras 
Export Company 46 Mad 360 

44 M L. J, 290 32 M I T (H C ) 37 
17 L W 161 71 1 G. 75b 1928 Mad, 422 

S 46, Ols 3 and 4 — Arrears of Income- 

tax— Mode of reahsaUon — Distress Witant 

Arrears of Income-tax can be realized like an 
airear of land revenue under S 46 of Income-tax 
Act and if orders are passed by tJie Commis 
sioiicr like aa arreai of Municipal tax of local 
rate, In the absence of the Commisoner’s oidei 
under S, 46, Cl 3 & 4 of the Income-tax Act the 
Collector ha'" no power to issue a distress wan ant 
tor realisation of arrears of Income tax Moreover 
the Collector has no authoiity to issue such a 
distress wan ant to an officer of the Police nor 
IS a police officer executing such a wanant act- 
ing m execution of his duty as a pohce-oflicer 
Consequently resistance to him does not consti- 
tute an oilence under, S 353 I P C (Ross, J ) 

] AIR AM Sahu Emperor 4 Pat X. T 17i 
(1923) Pat 111 1 Pat I E (Cr ) 68 
72 I C 954 , 24 Cr L. J 490 
1923 P, 338 

^X^Apptal to Prtvy Gonnctl — Cencuil 

right 

No Imperial or Indian, is to be found 

giving expres^y, or by implication, a right of 
appeal either with or without the leave of the 
Jiigh Court to His Majesty in Council from a de- 
cision or order made, or judgment given under 
S, 51 of the Indian Income Tax Act of 1918, 
IJ^^her can any Auch statue be found giving a 
Tight of appeal to His Majesty in Council 
IgQpi Orders Or j^dgnieiUs of any class of 
as the 3rd -Section the English Appellate 
Jurisdiction Acb, 1876, gives a general right of 
appeal to the House of Jhordsfrom tiie judgments 
oi orders of the Courts therein mentioned. 

Qlause 39 of the Letters Patent of the High 

Com I of Bombay considered. j 


INCOME TAX (1018), S 51 

The worch original jiuisdiction” arc only 
iibtcl in conn idihtinction to the words ‘ made on 
appeal*' mcutiQiied eaiiicr in the clause 
A eecibion under b 51 of the Income Tax Act 
to be appe liable mubt be eithci a final judgment or 
final decree or a final ordei A final judgment as 
understood m Ei glish litigation is nothing more 
than that the^e should be a proper hits contes- 
tatio and a final adjudication between the parties 
to It on the merits 

1 he fact that the functionary who states a 
special case for the opinion of the Court is or is 
not bound to act upon it does not necessarily de- 
termine whether the order land decision of the 
court IS or is not meiely advisory In order to 
determine whether an o»-der made by a Court on a 
case stated is final or merely ad\ isory, it is neces- 
sary to examine closely the language of the 
enactment, whether statute rule or order, giving 
the pQwei to state a case 
When a c is stated for the ‘^opinion” of the 
Com t, that word would serve prtma facte to 
indicate that the order made by the Court was 
only advisory here the ca'^e is referred for 

the “decision’ or “determination” of a 
question, there is a fttma facte difficulty m 
holding that the order embodying this determina- 
tion or decision is advisory, but the use of these 
words 01 One of them is not decisis e. 

A decision, judgment or order made by the 
High Court under S 51 of the Income Tax Act is 
merely advisory and not m the proper and legal 
sense of the term final and the appeal is incom- 
petent ( to T ata Iron AND Steel 
Co. Ltd V , Thi Chief Revenue Authority of 
Bombay 45 M L JT 295 25 Bom L E 908 

21 A. L J, 675 18 1. W 372 
(1923) M W N 603 33 M L T 301 (P C ) 

47 Bom 734 9 0 & A L R 783 . 
L, E 4 P C, 170 74 I C 469 . 60 I A. 212 . 

1923 P C 148 fP CJ, 

S 51— Chief Revenue Auihortiy can be 

compelled to state a case^ 

If an assessee applies for a case, the Revenue 
authority must state it, unless he can say that it 
IS frivolous or nnnecessaiy He is not to wait for 
the Court to order ham to do it , it will be a mis^* 
feasance and a breach of the statutory duty if he 
does not do it The word. “ may” in the section 
does not mean “ shall ” Neither are the words “it 
shall be lawful’’ tho«‘e of compulbiou Only the 
capacity Or power is given to the authority, But 
when a capacity or power is given to 
public authority there may be circumstances 
which couple with the power a duty to exercise it 
Julius V Bishop of Oxford* 5 A, C 214, 222 Foil* 
Always supposing that there is a serious point 
of law to be considered, there does he a duty 
upon the Chief Revenue Authority to state a case 
for the opinion of the Court , and if he does not 
appreciate that there is such a serious point, it is 
in the power of the Court to control him and to 
order him to stale a case If there is a point of 
law it ought to be decided in a regular manner 
and upon proper mater als Ordering a case to 
be stated does not depend upon the question 
whethei the Ch»ef Revenue Authority had re- 
asonable grounds for being s Uisfied that a refer- 
ence was unnecessary. 
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IKCOHE tax 11918)» S. 51 

Tbe question whether capital placed in a * 
paiticular investment was capital employed in 
the business or not was not a pure 
of fact, upon which the decision of the I^ome 
Ta\ Cominissio lers wpuldbe conclusive but was 
a question of law or ot mixed law and fact, the 
decision of the Revenue Authority upon which 
would be open to review 
An important question of law upon the con- 
struction of the statute is involved. This be 
most tersely expre;>sed by askmj^ 
what are the interest bearing securities which 
form part of the assets of the and are 

therefore to be treated as part of the capital and 
one guide in arriving at thiD conclusion may w U 
be the difference of language 
Indian and the earlier Engh^i Act (lord 
Phllimore] Alcock Ashdown & Co Ltd i; ihe 

Chief RE\ENtr AuTHORm OF Bombay 

as Bom I E 920 33 M L T (P 0.) 287 [ 
45 M L J 592 47 Bom. 742 , 
L R, 4 B. C. 188 18 L W 918 75 I C 392. I 
21 A. L J. 689 (1923) M W K 587 
501 A. 227 (1923) P»C 138 

io apptal—lf mn he grant- 

^^Where a question is referred by the com- 
missioner of Income Ta\ for decision to the 
High Court, there is an appeal Prviy 

Council open to the defeated party if the provi- 
of 109 and HOC P C are complied 
with (Schwabe, C ] and Conits 
Sfcretary, Boyrdof RevfnUE V. Madras 
EXPORT COMPANY 18 L. W 392 1924 Mad 63 

This view IS no longer law See oorrpAi 

50 L A 212 45 M I J. 295 (P C,) 

61 — Reference by Board of Revenus 

Reference made on a mandamus by Board of 

Revenue — ‘Obieotion to — Reference is permis- 
rible s« (1921) dig Cod 772 Secretary to 
The CHIEF Commissioner, Incometax, Madras 
V. Hajee Abdulla Sahib & Co ^ 


IKBEMNITY 

I or IS not a ‘registered firm” within the meamng 
of the definition Where the objectors had been 
plainly told that they would bo dealt with 1®^ the 
i year 1922-1923 as an < ‘unregistered firm their 
t attempt to escape from this position by going to 
! the Income-Tax Officer at the beginning of 
' January, 1923 is wholly futile (Banerji and 
1 Piggott, JJ) Lalla Mal Hardeo Das Cotton 
Spinning Mills In the Matter of ^ ^ 

I 21 A If J 703 

L B 4 A 451 75 I C. 339, 

S IS— Fax on salaries 

The deduction of income tax from salaries under 
S 18 at the time of the payment of the salary 
must be made at the rate applicable to the estimat- 
ed income foi the year oLassessment, (Robinson^ 
C J and Maung Oung, J ) Chalmers v Govern^- 
ment 1 Bang. 335 1924 Rang 30 

-S 22 Verified statement denying 


IHOOMETAX act (XI OF 1922) S 2-Regt^tered 
firm— Assessment — Mode of— Registration in the 

^^Where the partners had lost their nght to be 
dealt with as a ^registered firm ‘'for the finan 
cial year 1922 1923, for the simple reason that 
they had failed even to provide themselves with 
an instrument of partnership withm the extended 
period allowed them for the presentation of their 
return of Income, they could not be demt with 
as such retrospectively the next y^r The ob 
vious intention of the rules, as shown by the 
wording of the prescribed form of certificate, is 
that such applications for registration shomd 
ordinarily be presented in the month of April the 
irst mouth of the financial year. Where the P®ri^ 
lor maddog a return of income has been extended, 
fean bA no objection to a Lertificate bemg 
is^bearmg the correct date of some other 
It will take effect from the date specified 
Whon the assessment comes to be made, 
' thh ^rged with that duty will have to 
deterafiBO Sjhply whether the firm with whose 
or with who^ accotmts hois dealing, is 


"" "O JBA V . , 

income— Onus on Income Tax authouties to 
rebutj 

Where an assessee m a verified return under S 22 
(2)of the I T Act declared he had no uicome from 
a particular source, if the authorities disbelieve 

it, the onus is on thenilo prove there was income 

from that source and what it was [Sanderson, C 
J and Richardson, J )IN THE matter OF Bishnu 
Priya Chowdhurani 50 Cal bo7 

IHBEHNITY— Brenc/t — of action— Cove- 
nant to discharge mortgage by vendee— Defctult 
—Damages— Liability. 

The plaintiff who owned a house and certain 
lands ntortgaged it to the first defendant, Subse- 
quenUy the plaintiff sold the lands to the 2nd 
deiendantthe arrangement being that the 2nd aei- 
endant should pay the consideration money for 
the sale to the first defendant and thus discharge 
the mortgage. The plainti« also executed a 
mortgage on the bouse to the 2nd defendant for 
the purpose of securing the addtional amount 
required to discharge tbe mortgage due 
to the first defendant The 2nd defendant 
failed to discharge the mortgage with the result 
that the first defendant obtained a decree on the 
mortgage and brought the properties to sale At 
this stage the 2nd defendant paid a portion of the 
mortgage decree and by an arrangement with the 
mortgagee got the lands alone released 
house was brought to sate and was purchased by 
the 2nd defendant himself in the name of another 
person who ejected the plaintiff therefrom Plain- 
tiff brought a suit for possession of the house and 
damages Held» that the cause of action for the 
suit for damages arose on the date when he 
suffered a loss by being ejected from the house, 
2od defendant was in a fiduciary position of rela- 
tionship to the plaintiff and having purchased the 
house as a’^result of his own breach of duty, was 
bound to convey the house to the plaintiff wilu 
mesne profits, subject however to the mortgage 
m his favour for Rs 1,000* 29 M L J. 551 , 44 
Cal 573 referred to. (Schwabe C J and Wallace, 
Venkatanarayaniah V subramani Aiyer. 

^ 17 L W, 463 

74 I. C 209 ‘ 1923 Mad, 492- 
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INBIABF SOLBIEES ACT (IX OF 1918), S 10 , 

INDIAN SOIDIEES (LITIGATION) ACT {IX of 
1918) S XO^Com^tomise — Signed by some of ihe 
agmts^Appltcation to set aside-^C P Codct 

0 47»i2 1 

An Indian soldier before going abroad to serve 
in the war executed a power of attorney to his 
fonr brothers A partition suit filed against him 
was compromised by one of the brothers without 
the knowledge and consent of the others On 
his return the soldier made an application to set 
aside the compromise decree. Held, that the 
High Oonri had power to do so under O 47, R 1 
C. P Code or S IC of Act IX of 1918 (Chaiterjec 
and Chotzner, JJ ) S. M IIaimabati Di vi u 
Pran Krishna Banerjee, 27 C W N, 193 * 

75 I C 262, 

S ll’—‘Applicabdf^y «•/. 

S 11 of Act IX of 1918 under which the period ^ 
during which a plaiatiii has been serving under : 
war conditions is to be excluded, applies only 
where the plaintiff is an Indian Soldier at the tune 
when the action was brought Ihe Section has 
no application totbe case of a plaintiff who was 
a soldier before the data of suit but who has cea- 
sed to be such on that date {i^lartuteau, I ) Bar- 
khurdar V Karam Din 72 1 C 107 

1923 Lah 465. 

S, IX^ApphcabiUiy of 

S* 11 of the Act IX of 1918 applies only where | 
the plaintiff is an Indian Soldier and it does not ! 
become applicable by the mere fact that he was ; 
a soldier at the time when the cause of action 
arose {Marhiicau, J ) Mula Mal v Piara ^ 
Singh 71 1. C 828 

g ll-^Applicab%Uty of— Soldier on 

active serviocu 

S 11 of Act IX of 1918 does not apply to the 
case of of a plaintiff who has formerly been a 
soldier bet has ceased to be one at the tune when 
he brings his suit The tune during which the 
plaintiff was serving under war conditions cannot 
be excluded iUnrhneau, J ) Mahomed Din v 
ILAM Din 5 Lah L J, 174 

73 I, C 817 (1^ 1923 Lak, 455 

INDIAN TABIFF ACT (VIII Of 1894} AS AMEN- 
DED BT ACT (IV OF 1216) —Tariff duty—^, 16 
Sale of goods ea go down — Rcdnotion of tariff value 
by Government no tif cation— Consequent rcduc-' 
of duty —Whether buyer entiiied to deduct 
contract pnoe—Duiy in S 10 of the 
meaning of— ' Payment under duress 
—RecoVerj^ ff , 

The plaintm entered into a contract in December 
1922 for the purchase by him from the defendant 
of certain Java sqgat to arrive by a named ship 
due about the>end of the year at about Rs 20 to 
cwh ex godown/* Duty was payable on sugar at 
2# per cent O© the “tariff value" which was fixed 
apnuaily at the average of the market prices ruling 
dp^qg »the previous 4i2 months ending with 
the praotice b^ng to bring the hew 
into op€9ratlnn from the beginning 

01 January, When the goods ih the case arrived 
the tariff valuation was reduced and the amount 
of duty payable was cQnseig,h;^nt]iy loss. In a shit 
by the plaintiff to recover the, excess, where he 
had paid the full contract atpounlnn order to get 

Y, D.— 51 


INJDNCTION. 

the goods, held, that the plamtiff was entitled to 
succeed 

The purchaser la entitled under the circum- 
stances to deduct from the cost price so much as 
will be equivalent to the decrease of duty con- 
sequent on the reduction of tariff value under 
S 10 of the Tariff Act VIII of 1894 as amended 
by Act IV of 1916. 

The word * duty’ m S 10 refers to the amount 
payable and arrived at by taking into account 
the tariff value and the rate of duty. 

The excess payment made by the plaintiff as a 
condition of his getting the goods is a payment 
made under duress and not a voluntary payment 
and can therefore be got back (Schwabct C J. 
and Knshnan, J ) Hajee biiAKOOR Gani v 
Sabapathy Pillai 45 M. L J 749 " 

18 L. W 796 33 M L T 162 (H, C.) 

INHERENT TOWEB — See C P C Code, S 151* 

INJUNCTION — Breach of — Sale Held in 
contrai cntion of — Validity See C P Code, S 
151. 45 M L J. 312, 

— — •^-^Easement — Obstruction to light and air 
— Proposed building — Form of order. 

Where the plamtiff brings a suit to restrain the 
defendant from interfering with the access of 
light and air to his building by a construction 
proposed by the defendent the form of decree is 
not always that contained m form 15 of Appendix 
B of C P Code It IS quite true that it is the 
form prescribed for a decree m a qma Upxct 
action asking for an injunction against a building 
higher than the old level That form is the com- 
mon form of injunction which has been used in 
England ever since the cases of Yates v Jack 
(1866) L R 1 Ch 295, but it is obvious, when 
reference is made to the Easements Act that this 
form IS appropnaie as expressing what the Court 
should direct if the plaintiff succeeds in 2 k quia 
timet acuon Though the plaintiff may have an 
easement of light and air for all the windows 
Which obtained light over the defendant’s old 
buildings, he bafi no cause of action against the 
defendant unless he threatens to disturb his en- 
joyment of hia easement Therefore, if he suc- 
ceeds in proving that, he is entitled to an injunc- 
tion restraining the defendant from disturbing ihe 
easement, to the enjoyment of which he has been 
held to be entitled By S. 32 of the Easemfents 
Act the owner of a dominant heritage is entitled 
to enjoy an easement without disturbance by any’ 
other person. What aniaants to an actionable 
disturbance is defined in S, ^3 of the Act When 
the defendant is So enjoined, it Will depend upon, 
the future character of his bmlding whether he’ 
has disobeyed the injunction in such a way as to* 
give rise to a right of action An injunction was 
issued in the case by “ perpetually restraining the 
defendants froni disturbing the easements to 
which the plairitiff is entitled m respect of the 
windows of the south wall of the premises men- 
tioned iri' the' plaint which were held to be 
ancient wnfdows save in so fai as they were 
obstructed by fhe defendant's old building,"* 
{Madeod^ Q, J and Crump, J ) Baikashi Bai 
KeBhaVJi, $5 Bom L. B $6^ 

^ ^ ^ ‘ 72 1. 0 406 : 1923 Bom. 'i66^ 
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IKJIJNCTIOS. 


INSOLVENCY 


- -^Getieral injunction — Mtniion of farlu 

cular nets unnecessary* 

It IS always undesirable that an order should 
be made for bidding a party enjoined generally 
from doing particular acts If once the Court 
enjoins the defendant against particular acts 
there is no limit to the number of acts which 
might have to be mentioned The general injunc- 
tion IS sufficient, (Macleod C I and Crump ] ) 
Kashinath Hari Bondalb V Vishwa^ath 
Bhiko 192S fiom 409. 

— — — Xunsdiction— Defendant resident outside 
jurisdicUon — Acts within jurisdiction — Acts of 
religious worship— -Injunction when granted, 
€• P, Code, 0, 39» R* 1 

4 Pat. L T. 48 


-^Nutsance^Declaraiory suit — Septic tank 

— Preventive remedy* 

Tlie principles on which a Court acts m grant- 
ing an injunction in preventing a nuisance likely 
to be committed, are these .—The Court will not 
m general interfere until an actual nuisance has 
been committed, but it may, by virtue of its juns- 
diciion to restrain acts which, when complied will 
result in a ground of action, interfere before any 
actual nuisance have been committed where it is 
satisfied that the Act complained of will inevitably 
result in a nuisance. The plaintiff, however, must 
4 how a strong case of probability that the appre- 
hended mischief will in fact arise in order to in - 1 
dace the Court to interfert‘% There are at least two 
necessary ingredients for a qnta imet action, 
There must, if no actual damage is proved, be 
proof of imminent danger, and there must also 
be proof that the apprehended damage will if it 
comes be vety substantial 
Plaintiffs were the owners of certain houses 
and a temple frequented by worshippers on one 
aide of the road On the opposite side the defen- 
dant* had a jute mill in which there were several 
sceptic tanks from which it was alleged that offen- 
sive smells emanated and complaints had been 
made from tfme to time by the plaintiff. In July 
1919 the plaintiffs wrote to the defendants stating 
that they had been informed that the defendants 
were about to erect another tank opposite to the 
plaintiS^s premises and lallegtng that nuisance 
and inconvenience were likely to arise therefrom 
and asking them to abstain from erecting the 
septic tank at that parhculaf place. The defen^ 
dants did not reply to the latter wit^ the result 
tii^t in August 1919 the plamtiS^ briught a suit 
fpr an injunction restraining the,4e^en5ants from 

f ^^tt^hetmg the femkt An interimmjunction was 
pending the trial and it was established by 
^denbe the use of the septic tank had 
approved by proper authority and by quali- 
s<|^”tific men ^ » proper system in the 
aj^hourhooffanid that the new sceptic tank, if 
kept would emit no smell and cause no 
' Ucld that ho injunction could be gran^ 
lite possible by the use of cmrO 
kive smell emanating from the 
3? Court however declared that the 
widioHt prcejudice to the 
suem further pr^ocee-- 
If n^eeisarar ip^pksothe new ; 

a tn the future 




[Sanderson, C J and Richai dson^ J ) Amarendra 
Nath Dey v Baranagore Jute Factors Co , 
Ltd 49 Cal. 1059 70 I C 939 1928 Oal 271 

INSOLVENCY— C/azm of a person to property oj 
insolvent disallowed hy insolvency Court — Suit 
A person who claims rights to property taken 
possession of by the official receiver as belonging 
to an insolvent and whose claim has been dis- 
allowed by the insolvency Court may bring a 
regular suit to establish his rights. [Marlineau^ 
L) Shakchi Khan v Karam Chand 

73 1 C. 705 1923 lah 150(2) 

— Ojfcial Receiver — Duties of -'Challenging 

ahenmhon tn fraud of creditors 

When a creditor challenges an alienation as 
being m fraud of creditors, it is the official Recei- 
vers duty to give notice to such creditor and ask 
him to substantiate his allegation A general 
notice asking creditors to prove their claim will 
not suffice. A date should be fixed for inquiiing 
into thtbonafides of the transactions impugned, 
and notice of the same given to creditors to come 
and object. There must be an exaramahon of 
the insoUent and creditors if any, and it he finds 
an alienation to be fraudulent, he must move the 
court to set it aside Even if he finds it not frau- 
dulent but a creditor wants it to be taken to court, 
he must do so taking an indemnity for costs if 
necessary. {Spencer and Dt^vadoss, JJ ) Pannai 
AnaNtanaravana Auar V Ramasubba Aiyar 

18 L W 857 


— Official Receiver'— Status 

The status of an Oflicial Receiver is that of an 
ofhcci of the Court [Lc Rossignol and Abdul 
Qadir, JJ ) PiRTHi Nath v Basheshar Nath 

691 0^403 

PracUoe Objection by son of insolvent 

—Court to decide 

When on the insolvency of a Hindu father, all 
the family propeities are taken possession of by 
the Receiver and the minor son objects to their 
interest being taken on the ground the father’s 
debts were illegal and immoral the judge ought to 
decide such questions himself aiid not meiely 
call for a report from tbs Receiver {Das and 
Kulwant Sahay, JJ,) Sant Prasad Singh v, 
Sheodut Singh 2 Pat. 724. 

- — — Procedure — Burden of proof. 

Where an official assignee applies against a 
garnishee to set aside a transaction as a fraudulent 
preference it should be tried practically as if it 
were an action The case should be opened on 
behalf of the official assignee and his report 
read as if it were a pleading He must tbeb 
caU m h»s evidence, and make out his case like 
any plaintiff. Then the case for the other side 
should be opened and the matter tried The 
court cannot call upon the garnishee before he 
knows wbat is the case he has to meet 
{Schwabe C J* and Wallace^ J ) Samu Pattar 
Wilson. 18 L W 696 * 73 I 0. 682* 

- Sale order confirming — Appeat-^ParHOs ^ 

When an appeal is filed against the order* a 
Distnet Judge confirming a sale effected ik fhsol- 
vfency proceedings, the Auction phrebaser a#l 
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Official Receiver are necessa y parties and the 
oimssioa to make them parties is fatal to the 
appeal. {Martineau, J j Mt Tarlok Devi v 
Joii Ham 1923 Eah. 68 (1) 

INSURANCE-*-Co.fd*tJe« tn policy ihai tf 
clatm ts not brought Within a certain time policy 
would be forfeited — Validity* 

A clause in a policy of insurance that if on a 
claim being rejected, a suit is not filed within 3 
months, the benefit under the policy would be for- 
feited docs not offend against Ss 28 and 23 of the 
Contract Act and hence is perfectly \alid {Gi eaves 
and Bucklandy JJ*) Giridharilal H\numanbu\ 
V Eagle St^r and British Dominions Insu- 
rance Co Ltd 27 C W. N. 956. 

Fire Arbitration clause — Condi- 
tion precedent to sujl--R(.jection of clatm by 
Insurance company — Right to sue, 

A policy of fire-insurance provided that if a 
claim was made under the policy and rejected by 
the insurance company and a suit was not com- 
menced within three months after such rejection 
all benefit under the policy would be forfeited 
There was also a clause to the effect that if any 
difference arose as to the amount of any loss or 
damage such difference should independently of 
all other questions be referred to arbitration and 
that it should be a condition precedent to any 
right of action upon the policy. Plaintiffs sued 
for damages from the insurance company in res 
pect of the destruction of their goods by fire. 
The trial Court found that the deft Company 
bad rejected the claim and that the suit was 
therefore competent, The Court also stayed the 
suit and referred the parties to arbitration, Held 
that the rejection of the claim by the company 
ga\e the plaintiffs a right of action within three 
months after the date of rejection The plaintiffs 
had a right to sue to have Ine question of the 
propriety of the rejection decided and it was only 
in the event of that question being decided in 
favour of the plaintiffs that the amount of loss or 
damage should be ascertained The suit should 
theiefore be heard in the ordinary course. (iUac- 
leod, a J and Crump, /,) The Eagle Btar and 
British Dominions Insurance Co. v. Dinanath 
47 Bom 509 25 Bom. L R 164 72 I, C. 266 : 

1923 Bom 349 

Naming of beneficiiry m the policy*^ 

^ j-J^ect of See (1922) Dig Col 690 Abdul Majid 
Mahomed Matin 69 I. C 788, 

oftnsuted properiy’^ttabiltty 

of insurer U mortgagee’— Notice 
Where the owner of a mill insures it against 
fire, and^subsequently mortgages it to a third per- 
son and the mill and the premises are destroyed 
by fire, the insurance company is not liable to in- 
demnify the mortgagees against the loss The 
contract is one to indemnify the insured and not 
other person between whom and the company 
no privity of t^oontract, To entitle the 
i to any claim on the policy there must 

I Covenant not only td^ insure but to insure for 
the benefit of the mortgagees or to apply the 
policy money in reinstatement ox otherwise for 
the benefit of the mortgage ox an assignment of 
the policy taken. In the absence of aoy such 


covenant or assignment of the policy the mort- 
gagee cannot claim anything against the insurer. 
I he right of the mortgagee was to bring the mort- 
gaged property to sale or in the event of its alie- 
nation by the mortgagor to follow it into the hands 
of a purchaser It the insurance company sold 
the remnants of the machinery, etc., after the fire 
under the terms of the policy, then, the contract 
of insurance being one of indemnity, any sahage 
belonging to the insurers is presumed under such 
circumstances, to have been abandoned and any 
I thing that remains of the property belonging to 
the insurers to reimburse themselves so far as they 
can by selling the salvage for what it will fetch. 
(Robinson, C J and Maungkin,J.) V*V Chetty 
Firm v* Motor Union Insurance Company 

1923 Bur. 6, 

•^Policy — Conditions of — Disclosure of 

particulars — Omission — Estoppel by conduct^ 
Pi ejudtce. 

In a policy of insurance against fire there were 
two conditions to the effect that the assured 
should submit within a particular time full parti- 
culars of the loss sustained and thai the company 
should have a right to take over possession and 
management of the insured property and sell or 
do any other act with regard to it A loss by hre 
having occured notice of claim was preferred bat 
the insurance company took over and kept pos- 
session of the assured's property. Subsequently 
the company pleaded that the particulars require^ 
were not given by the insurer and therefore set 
up immunity. Held that the compa^iy having 
taken advantage ofjthe salvage clause and assR* 
med possession of the property to the detriment 
of the owners were estopped by their conduct from 
objecting that the full particulars were not given 
(Lord Athtnson ) The Yorkshire Insurance 
Co V* Thomas Craine* 3214 1. T, (P G.) 26. 

I'lST'EREBJ— Damages— Interet by way of dama- 
ges 

Interest could not be awarded by way of 
damageb apart from the special provisions of the 
Interest (Fawcett J,) Alice M Campbell 
V, Williams Chard and Co. 26 Bom L R, 837. 

— Money borrowed left in deposit with 

lender— Effect— Interest if payable 

If a person takes a loan on interest and leaves 
the amount borrowed with the lender as a de- 
posit without interest, to be drawn on as he may 
require, the interest payable on the agreement of 
loan does not cease to run. The mere fact that 
a borrower does not require the money and* 
therefore, does not demand it for a long time and 
th£Lt the lender is himself Able to useJt during 
that tune can make no difference on the lender's 
right to charge interest* ((Koitmli A J* C) 
Bapu Linghappa V, RaTAN Lal 

69 I C. 206 . 1923 Kag. 86. 

Post diem mkresi— Mortgage by condi- 
tional sale* 

In the case of mortgages comprising a stipula- 
tion of conditional sale, a covenant to pay post 
interest up to the 'date of redemption must be 
implied unless there are very strong reasons to the 
contrary. [SHadi talJC, J and Lumsden^ J ) Ram 
SaraN boss V Mula 4 lah 346 t 1923 Labi 648r 
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■ » ■ - ^-^Post dtem-^ Mortgage— No ‘promsion for ' 

payment of interest after due date — Effect of 
In the mortgage sued no menlxon was made 
abotit the payment of interest year by year but 
after the clause relating to ihe payment of pnn- 
eipal and interest after due d ite there was no 
stipulation that interest should be payable at tht 
contract rate The penalty of not paying at the 
end of two years was stated to be the right of the 
mortgagee to recover principal and interest when 
he liked* There was no < stipulation that if the 
money was not paid on the due date interest at 
the contract rate would continue to run* Held 
that the contract was so onerous that the deed 
should be read as far as possible to favour the 
mortgagor, that there was no reason shown, such 
as insufficiency of security, why such an excrbi 
tant rate of interest should be agreed upon and 
that the Court court should fix a reasonable rate as 
payable after the due date {Dala}^ A,J C) Raza 
Husain Kuan v Ganesh Prasad* 

100 h J 390 

‘—^Power of Court to miHtate against 
— Rules regarding 

In a transaction of anterior date to the usurious 
Loans Act of 1903* a defendant when sued upon 
his security bond can only escape paj ment *jt 
interest according to the coiitr ict rate b> showing 
either that be is entitled tu the relief under 
$* 16 (a) or (b) of the Contract Act or that there 
was no necessity for granting such a high rate. 
In transactions subsequent to 1918, he can avail 
himself of the Usurious Loans Act {Walsh and 
Ryves^JJ) Gh^nsham Singh Bhol\ Singh 
45 A, 606 A 1. J 465 I R 4 A 266 
74 I C. 411 1923 A 490 (2) 

Right to — Interest Act not applicable— 

Court’s power to award interest— Equity — Money 
wrongfully received See (1922) Dig Col. 691 
Arunachelam Chettiar V Raja Rajeswara 
Sbthupathi 71 1 G 257 

-Unionscionable rate— Court’s duty See 
(19^) Dig Col 691 Hookamchand v Nidhan 
mmn Id's L z. 114 

IHTERRST ACT (32 OT IBSd)— Inter e •it not to be 
allowed if no demand made 
In the absence of an express agreement to pay 
interest or a written demand or notice that 
interest would be charged under the provisions of 
Act 32 of 1839^ the claim as to interest cannot be 
entertained {Mott Sagar, /.) Des Raj Sawhunv 
V, Frays Motor Works 76 I C 64 

' Lab 302(1). 

HflBBRATIOITAL LAW — Proceedings for 
Cnmtnai breach of trust in. French territory 
^BJcecuUon. of tn French Territory of a promis- 
sory note payable m British India -Dropping of 
CHimnal proceedings — Enforceability of the 
promissory note in British India 
I Where a principal served m French territory 
^ his agent a process charging him with an 
^^respciiding to a criminal breach of 
the Indiam Penal Code for which 
Law the accused, had the option 
putting an e^ to 
imder the Uw of British 
cer- 


IKTERPEETATION OF STATUTES 

tain relations of the agent executed in the French 
terntorj a promissory note payable at Madras 
and the proceedings wore consequently dropped, 
such a promissory note is one enforceable in 
British India and the consideration for it is not 
founded on a violation of the rule of the public 
polio or of natural justice, 4 M H C Reports 
14 followed 

The uncirtamtv of the law as laid down m the 
English cases pointed out and the case law on 
the subject reviewed, {Coutis TtotUr, J) 
Venkata&ubr^mania Aiyar V SxED UsurE 

46 M L. J 59 18 L W 314 74 I C 1006 

1923 Kad 708 

IHTERPSETATION OF STATUTES— Amending 
Act — Intention of legislature, See (1922) Dig 
Col 692 Kuer Nagbshar Sahai v Ruar 
Mathura Prasad 

69 I C 780 

Amending Act— Vested right— Not affec- 
ted (1922) Dig Col 692 Ajit Singh v, 
Bahgabati Charan Mookerjee 70 1 G 370 

—*Byelaw— Rules framed by the Governor 

in Council— Validity of — Construction. See Mad 
Dt. MUN Act, S 303 (2)fB) and{c). 46 M L J 156 

Intention of legislature — words to be 

looked to (1922) Dig Col 093. Mirza Sadiq 
Husain V Mahomed Karim, 701 0 63 

-ConsUuctton Statutis 

Courts cannot read into atatutes provisions 
which are not there even if they think that 
anomalies cannot be avoided otherwise {tamp- 
bell, J ) Hadayat Ullah o Ghulam Mahomed 
Beg. 73 1 C 444 1923 Lab 529 

.^.^Construction of statutes--- Intention 

It IS to be assumed that word§ are used in their 
popular meaning unless they have acquired a 
technical meaning and the legislature must be 
intended te mean what it has plainly expressed 
and consequently there is no reason ior construc- 
tion [konnedy^ J C, Raymond and Kemp, A J 
C ) Mt Huri V, Koshan Khudabux 

1923 S 5 16 S L R 112 71 I G 161 (F B ) 

Date of coming into force of statute — 

Date of ftibUcatton — if to be included or excluded 
— Rule of construction 

Under a rule framed by the Madras High court 
the justitutioii fee for plaints on the Original side 
was raised by a notification in the Gazette and 
they were to come into force from the date of 
publicat'on The notification reached the High 
court at 5 PM on a certain day when the 
offices had just closed. 

Held by the majorty of the special Bench that 
ths new rules applied to all plaints hied on that 
day. Per Schwabe, C J The word “from” proceed 
mg a date may mean ‘*or and after” or after The 
context and circumstances of each case should be 
looked at to arrive at the true construction Unless 
there are valid reasons to the contrary if the 
named date is at the beginning of a definite limit- 
ed period 2*5. where there IS a termines guem 
as well as a <7/10, then pnma facie the firat4ayus 
excluded If the named date is at the begin pijag of 
an indedoite period the first day i< imJlnded. 
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INTEBPEETATION OF STAT0TB6 

Per emits Irotter^ J — Where a statute fixes 
only the terminus a quo of a state of things hich 
IS envisaged as to last indefinitely, the common 
law rul# IS that portions of a day ought to be 
lected and the order takes effect fiom the 6rbt 
moment of the day on which it is enacted or 
passed , when thi order limits the period 
marked both by a terminua a quo and a terminus 
ad quem^ the former is to be excluded and the 
lader to be included in the reckoning 
Per Kumar asami Sastn, J —There is no hard 
and fast rule in construing the signifiauce of the 
word “ from ” Each case must defend on its 
own facts Justice and equity require that the 
date of notification ought to be excluded 
[Schwabij C J , Couits fro tier and Kumara- 
satny Sasiry^ JJ) in re Court Fees 

45 L, J 557 46 Mad, 685 
(1923) M W N 883 

Inienhon of Lcgtshitwe — Language 

plain 

It the language of a statute is clear and unam 
bigaous the Court must give effect to it and has 
no right to extend its operation ui order to carry 
out the real or supposed intention of the legis 
lature. It matters not in such a case, what the con- 
sequences may be Where b> the ubc of clear and 
unequivocal language capable of only one meaning 
anything enacted ky a legislature it must be 
enforced even though it must be absurd or 
mischiveous {Shadt Lai C J and Lc Rossignal, 
/,) PlABA SlNOH V MULAMAU 4 Tah 823 

1923 Tah 665, 

•Intention of the ^Legislature — Meaning 

of words used — Plain construction, 

A Court 13 not at liberty to speculate On the 
intention of the Legislature, and to construe them 
according to its own notions of what ought lo 
have been enacted Nothing could be more 
dangerous than to make such considerations the 
ground foT constructing an enactment that is 
unambiguous m itself To depart from the 
meaning on account of such view is, in truth, not 
to construe the Act, but to alter it But the 
businesses ef the interpreter is not to improve 
the statute, it is, to expound it The question foi 
him IS not what the Legislature meant, but its 
language means, i e„ what the Act has said that it 
meant To give a construction contrary to, or 
different from* that which the words import or can 
possibly import, is not to interpret law, but to 
jpa^e it [Shadt Laly C J and HaiUneau ,J) 
Gobind Das v, Rup Kishore 4 lah, 36t 

Mafgrnat notes — When can he used. 

When the language of a section is not very 
clear, it is legitimate to look at the marginal note 
to see what the draft of the section ib {knshnan, 
/.) Smith. In 45 M L, jr, 731 

18 L W 879 

. — enactment^ Lf feet on rights under 
t^ejpfemqus law-^CommoH law 
Tt 13 ^ general rule of construction that statutes 
whiefi Rm4 or extend common law rights must 
be expiessed in clear and unambiguous language, 
and thac geneial words^are not to be so construed 
as to alter the common^ Jaw, or the previous 
policy of the law, if a O-c mtauing can bi 


INTBRPEETATION OF STATUTES 

applied to them conn stent with the intention of 
preserving the existing policy untouched 
[Faucet ty J ) NADERSHAVV V bHIRlNBAI 

I 26 Bom X. B 839. 

Mavim — Exprcssio unius exclusio alteri- 

us— of the rule in modern legislation 

A general rule of construction of acts of the 
legislature is cxprgssio nmus exclusio aliettus 
(The express mention of one thing implies exclu- 
sion of another) But the method of construction 
summarised in the maxim cannot be applied 
without limitation, for a failure to make an 
expression complete may easily arise from the 
accidents of legislative procedure, and it is 
common to find piovlsions put into statutes e\ 
abundanic canUla and at the instance of parties 
interested ConsequenMy provisions sometimes 
found in statutes, enacting imperfectly or for 
particular cases only, that which was already and 
more widely the law have occasionally furnished 
ground for argument based on the maxim, that an 
intention to alter tke general law was to be 
inferred from the p^trhal or limited enactment 
But the maxim js plainly inapplicable to such 
cases The only inference which a Court can 
draw from such superfiuons provisions (whick 
oiten find a place in Act# to meet unfounded 
objections and idle doubts) is that the legislature 
was either Ignorant or unmindful of the real state 
of the law ©r that it acted under the influence of 
excessive caution [Mocker jee and RankiHyJJ) 
Krishna Kamini Dasi v Nilmadhab Saha 

73 I C 312 1923 Cal 66. 

Proceedings of ike Legislature^ Refer- 

ence to, not fet mtsstble 

In interpreting a statute reference is not permis- 
sible to the proceedings of the legislature which 
result m the provisions of an Act 22 C 7h8 21 C, 
732 Ref [MookerjiC and Choisner, JJ ) DiNA 
Nath Pal v Raja Satj Prasau 

72 I C 663 1923 Cal 74 

Repealing enactment — Rchcspective 

Operation, 

A repealing enactment cannot be given a 
retrospective operation so as «to impose an im- 
possible condition on pain of forfeiture of a 
vested right 17 C L,J, 316,18 C. L J 274, 39 
M 645 Rel [Mookcijee and ChotznCr, JJ) 
Makar An Sabf-addin 27 C W K. 183 
50 Cal 116 70 I C, 606 19*3 Cal 86 

— Statute oonferring junsdiction—Means of 

exercising jurisdiction impliedly conferred Sec 
(1922) Diu, Col 625. Yasin Ali Mirdiia v 
Rauhaoobimda Chowdhuky, 69 I 0, 814, 

Statement of objects and reasons — If to 

be referred to. See (1922) Dig Col 694 Rup 
Kishore v Bhagat Govinda Das 

69 1 C 748. 

— - — —— PMth meaning 

Pti CrumpyJ ^—Courts are bound to construe 
a section of an Act according to the plain mean 
ing of the language unless either iii the section 
itself, or in any part of the Act anything is found 
to modify, qualify o. alter the statutory Unguagb 
uvan if absurdity or anoimily be the res^ult of 
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int:eepbetation of statutes 

such iiiterpreUtion The proper course m in- 
terpreting an Act intended to codify a particular 
branch of the law is first to examine its language 
for Its natural meaning uninfluenced by any consi- 
derations derived from the previous state of the 
law and to start with enquiring how the law pre- 
viously stood and then assuming tnat it was pro- 
bably intended to leave it unaltered, to see it the 
words of the enactment will bear an interpreta- 
tion in conformity with this view, {Macleod, C J 
and Crump, J,) Albrcd Wilkinson v Wilkin- 
son, 47 Bom $43 

26 Bom L B 945 1923 Bom 331 


JALKAE 

ing rights the rule could not be held to apply 
[Batten, J C ) Hikdu Singh v, Mangal. 

18 N I, E 110 6 N L. J 227 
72 I C 438 1933 Nag, 227 

Words — clear — Quahftcatton not to be 

imported 

Where the words of an enactment are clear 
and definite, the court cannot import qualifying 
words on canjectual grounds as to the intention ot 
tbe legislature [Chandrasekhara Atyar^ C J and 
Ramaswamy Iyengar, J ) Bharamaina u Chan- 
DKAGUPTIAH 1 Myfl L, J, 141 


Proceedings of the legislature 

Proceedings of the Legislature in passing a 
statute are excluded from consideration of the 
judicial construction of Indian, as well as of 
Bnt»sh Statutes [Brasher and Scott Smith, JJ ) 
Ghu LAM Mahomed V Panna R\m, 731 C 433 


RestncUon on fights of the subjects — 

Strict interpretation 

A statute imposing restrictions upon the rights 
of the subjects should be strictly conEtrued and 
such restriction should not be extended beyond 
what the words used actually cover [Abdul Raoof 
and Mott Sagar, JJ ) The Zamindaka Bank 
SHKRPUR KaLAN V SUBA 711 C 722 


^Retrospective operation — Intention to 

take away vested rights ^ 

It IS an established axiom of construction that 
though procedure may be regulated by the Act 
for tne time being in force, still the intention to 
take away a vested right, without compensation 
or any saving is not to be imputed to the Legis 
lalure unless it is Expressed in unequivocal terms 
It is not a fair reading of an enactment to hold 
that it was intended to impose an impossible 
condition under pain of the forfeiture of a vested 
right and an amending act should be construe<^as 
not applying to cases where its provisions cannot 
be obeyed The law, as amended, may regulate 
tbe procedure in smti, m which the plaintiff could 
comply with its provision but cannot govern suits 
where such compliance was from the first impos- 
sible 41 C, 1126, Eel (Ross, /) Go^iakan 
Prasad SiNgh v Waris All 

1 Pat. L, E 285 71 1 C 967 

-^-RetrospecUve operaiton^When given 


It IS a general rule that all statutes are to be 
construed to operate in future, unless from the 
Ijinguage a retrospective effect is clearly intended 
It fs chiefly when tlie enactment would prejudi- 
cuEy affect vested rights of the legal character of 
the past transactions that the m question 
operates, Every statute which takes away or im- 
^lars vested right acquired under existing laws, 
oricreates a new obligation or imposes a new duty 
or attaches a new disability m respect of transac- 
cqnsfderat ons already passed, must be 
out of respect to Legislature to be in- 
be have a retrospective operation 
.rule, mere alterations in iorms of 
' ' |^fr|fb3pcctjye in effect and apply 

"" fijSit change m 

a^fcatia with r Change of exist- 


JAGIE — Nature of tenure — Life estate’^ Assets 
tion of higher rtght--Bjfect of 
Jagirs are to be considered as life tenures only 
and with all other life tenures are to expire with 
the life of the grantee unless otherwise expressed 
m the grant The mere assertion of a Jagirdan 
right aqmesccd m by the superior landlord can- 
not be taken to import a claim to or an acknow- 
ledgment of a larger interest than that of life 
estate 36 M L J 347, 3 B 136 followed [Miller, 
C i, and Jwala Prasad, J,) Maharajah pRArAB 
Upai Nath Sha Deo. v, Ganesh Narayan Sahi 

70 I C 282 

•-Resnmahle grants — Circumstances lead- 



ing to the inference that grant is icsnmable- 
Sol vice tcnufcs — Resumption ’ 

Where the jagir was bpocifieally nicntioiicd 
as a service tenure involving the performance of 
police and other duties and tbe settlement 
with the Taluqdar showed the rent was increased 
four villages were taken out of the Pargana and 
set apart for the maintenance of the widows of 
the previous holder and a new p itta was granted 
to him by the Maharaja and a new Parvana was 
issued to him at the zemindar’s instance for pos 
session of the jagir 

Bcki, the settlement with the talukdar was not 
a continuance of the old tenure Had the 
talukdar sueeecded to the jagir by right of in- 
heritance the maintenance of the widows, would 
have had no concern with it or the right to take 
away any part of the property to piovidc for 
their maifltcnanae, 

* Resumption m connection with these service 
tenures does not mean that on failure of the direct 
male line it ’^escheats to the zemindar and be- 
comes what IS called his Sir or Khas property , 
the jagir retains its character, but the zemindar 
becomes entitled to make a new settlement with 
the knowledge and sanction of the authorities, 
[Ur Ameer Ah] Raja SrinathBayo Ud\i 
Nath 28 C W N 145 33 M. E T, 408 {P C ) 
(1923) M W N 702 1923 F C 217 (F C ) 

JAlZAK-^Right of—-Pishcry--'Grant of a sheet 
of water* 

A jalkar may mean either a grant of a mere 
nght of fishery or it may mean the grant of a 
sh^et of water together with the subsoil 1 W R 
78, 3l C 937 The question whether what was 
Intended to be granted in a particular case was 
restricted to a right of fishery or included Ju a 
grant of a sheet of a water together with the si^b- 
soil must depend on the construction of the' origi- 
nal grant if available or must be determined 
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regard to the subsequent history of the property 
{Mukerjee and Chotzncu JJ ) Pkan Ki&hore 

TARAI-DAR V S^RODA PRASAD PaKRASI 

37 G L. J 680 72 I C 66 1923 Cal 868 

JUDGMENT— — Loss by fire— Proof of 
contents 

If any credible witness who read the judgment 
or the part of the judgment which contained the 
decision can depose to what he read, a decree 
can be diawn up, There is nothing in the C P 
Code to prevent them {MaccolL J C) Maunq 
Chit v Maung Tha Ku* 1923 Bang, 113 

See also under S. 151, C P* Code, 

Dependent Judgments — Reversal of 

mean Judgment— Effect of. 

Money recovered under a decree oi judgment 
cannot be recovered back in a fresh suit or action 
whilst the decree or judgment uudei which it 
was recovered remains m force, but this lule of 
law rests upon this ground, that the original 
decree or judgment must be taken to be subsisting 
and valid until it has been reversed or super- 
seded by some ulterior proceeding If it has 
been reversed oi superseded the money recovered 
under it ought certainly to be refunded and it is 
recoverable either by a summary process or by a 
n^wsuii or action The true question therefore 
jn such cases is, whether th« decree or judgment 
under which the money decree was originally 
recovered has been reversed or superseded ? In 
other cases there is no right to a refund of money 
paid under a decree which has not been reversed 
on appeal {Lord Carson) Sri Raja Bom'ma- 
DEVARA NAGANNA NaIPU BaHADUR V RaVI VeN- 
katappayva. 46M, L J 667 

• L, R 4 P C, 7 18 L W 913 , 

26 Bom L R 1290 50 I. A 301 46 Mad. 896 
(1923) M W N 654 21 A E J 726 

83 M I T. 262 (1923) P C 167 (P C ), 

— Events after suit 

Events after suit can be taken into considera- 
tion and an injunction which would have been 
useless can be refused [Shadt Lai C J and 
Campbell J) The Firm of Narain Das Jaini 
Lag of Delhi v. The Firm of Jai Narain Bani 
Lae of Delhi 6 L E* J. 210 (1923) Eah 24 

JURISDICTION— of parties— Effects 
Litigants cannot by agreement tnterse divest 
court of its inherent jurisdiction over the subject 
a Suit any mere than they can confer 
jurisS(Sl|oiT on it by its consent where it has none 
and Bafar Aht J) KidRi 
Prasad m Sosaesl 1923 Eah 426 (2). 

— r— — Co^rt ConsirucHon of decree of 
Revenue C 0 urp—^ 

A civil court has no jurisdiction to grant a 
declaration thal under a decree of a Revenue 
Court such and such rights passed to the parlies — 
^^e|la^ieveiw©drj(Da/ul, /,C. and Wazir Hasan 
AJJJ) Bishunath Sarap Singh v Sitla Baksh 
^ ^ 10 0 E,. J 316. 

CiviJ court — Coiporation— Meeting- 

Resolution— Invalid voles-^Suit by minority- 
powers of Civil Court Set Bom City Mun 
A ct, S 36, 26 Dorn, E, R 680 


DECISIONS 

JURISDICTION 

Ci>ml Court — Declaration of title Trees 

on gro’-oe land 

; In a suit for possession of grove land a Civil 
Court can grant declaration that the plaintiff 
though not owner of the land is still the ownqr of 
the trees m the grove (Ltndsay and Daniels, 
JJ ) Raja Lalta Prasad v Ram Bahadur 

E R. 4A 169 (Rev.). 

— Civil Courts — Older of Board of Revenue 

— Darkhast Case 

Where in Darkhast Cases, the Board of Revenue 
can mteifere with the order of the Revenue autho- 
rities only oil the ground the order was passed 
through misrepresentation or fraud a Civil Court 
has no power to examme facts afresh and decide 
for itself whether the order of the Board was 
Correct {Ayhng and Odgers, JJ ) Srinivasa Rao 
2^. KANGAbWAMY 18 E. W 623 

— — Civil Court — Saranjam grant — Resump- 

tion 

Right of the G:v6rnment to resume the subject 
of a Sarahjam grant cannot be questioned in the 
Civil Courts {Lord Salvesen) The Secretary 
OF Staid for India in Council v Laxmi Bai 
I 47 Bom 327 44 M E J 471 17 L W 406 
28 C W N 449 • 72 I, C 898 
32 M. E T (P C ) 111 37 C E J 464 
26 Bom L. R 627 60 1 A,49 1923 P. C 6 

—Civ;/ and Criminal Courts — Acquittal 

on charge of embezzlement— Effect, 

The acquittal of a person m a criminal trial on 
a charge of embezzlement does not prevent the 
Civil Court from trying the question whether he 
took the money in an action for the same {Millet , 
C J, and Adami, J ) Raghunath Prasad v 
Bank of Bengal. 69 I. 0 212, 

Civil or Revenue court — Appeal 

— Forum 

An ejectment suit was hied in a Revenue Court 
which declined jursidiction. In appeal the 
District Judge reversed the decision and remand- 
ed the suit for disposal Held, the forum ofa ppeal 
after the case has been disposed of on the mexits 
is the District Court and not the appellate 
Revenue Court {Raftque J,) Elahi Baksh v, 
Lala Suhaj Narayan, 1 1923 All. 464 (1). 

Civil and Revenue Court — Decree for 

profits granted by Revenue Court — Power of Civil 
Court to set aside, 

A person sued for pre emption and obtained a 
decree, He deposited the decree amount and took 
possession privately without reference to' Court, 
The vendee continued to be recorded m the kha- 
wat and no mutation was affected The vendee 
taking advantage of this sued in the revenue 
Court fot* profits fromt he vendor and obtained a 
decree subsequently the pre-emptor brought a 
suit for a declaration that the decree of the re- 
venue court was based ou a mistake and that it 
did not bind the parties. Held that the decree for 
profits was only solely within the cognizance of 
the revenue Court and having been made by a 
competent Court of exclusive jurisdiction could 
not be set aside by the civil Court {Gokul Prasad, 
J,) S7ed Shabbir Husajn V Ghulam Husain 
7X I C. 276 9 0, A E R 498 
1923 A. 4^7 
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— Cml or Revenue Cow t^EjecinieiH 

Where a tenant sues to eject his subtenant m 

a Revenue Court and the laT'ter sets up his claim 
to the tenancy the Revenue Court has jurisdiction 
and must determine the question at issue (Fre- 
mantle S il/, and Burn, J M) Ram Sxulp Ojha 
V -V^ANT Ojha I. E 4 a 204 (Bev.) 

- ^ Cml or Revenue Cowi — Bjectment — 

Dental of relattonshtp oj landlord and tenant — 
Llatm of khudkhast 

Wheie a Zemindar desues to eject and the 
person in possession claims the land lu be his 
Kbudkashat and denies the lelationship of land- 
lord and tenant it is optional for the Zemindar to 
have recourse to eithet a Civil ol Revenue Court 
(Burn, J M ) Lal Singu "a Sujan Si\gh 

I E 4 A, 122 (Eev ), 

Civil and Revenue courh — Finding a? to 

het liable guzai e rights — 

Where the Rc\ eime lourt finds that a person 
had a heritable guzare right that can be ^et aside 
by a Civil court, but tlie Utter eaiuiot consider the 
question whether he had any tenancy right*> sup 
enor to those of an ordinary tenant {Burn, J M ) 
Baja Udit Narain Singh v Sheo Ratan Singh, 
Z E, 4 All. 826 (Eev.l $ 0 & A L, E 1081 

— — of Revenue Court'— Ounpancy hold- 
ing— Rival claimants— I ^npuctuaiy moitgage 
Where the successors of the mortgagor who 
mortgaged an occupancy holding under a usu- 
fructuary mortgage sought to redeem the mortga- 
ged property from the successors of the mortga- 
gee who somehow got their names entered in the 
revenue papers as occupancy tenants and set up 
adverse possession held no question of jurisdic- 
tion arises because the suit so far as the defen- 
dants appellants are concerned is virtually bet 
ween rival claimants to an occupancy holding 
( Katthatya Lal, J ) DURga Devi v Girw ar 
Singh, 70 I G 668 1923 A 11(2), 

Ctvtl or Revenue Court— Occupancy 

holdtngSuti for posse s^^ion 
A Suit for possession of an occupancy holding 
on the ground that the defendant who hid been 
entrusted with the same refused to return it on 
demand, fs not cognisable by a Civil court 
(Ryvest J,) Jokhu Godarja v, Deokinand,vn 
Panoey 1933 All 488 

Ctvtl and Revenue Courts---'^ PariiUon of 

Bazar tnU P* 

It is b»ly the Civil Courts that have jurisdiction 
fo partition a bazaar in the even it the bazaar 
forms part of a Zemmdari property, [Burn S J/ ) 
JtAM t>vtAm V Kanahji Lal. 

9 0 A A* I. E 329 

— -^Civtl and Revenue Court— Partition of 

^ahal^Rtiht to share in a Mahal, 

A <^sQitesfon as to the power of wilfingiiess of 
Olvepu^ Court to partition a Mahal is beyond 
of die Civil Court The Civil Conrt 
to decide that a particular person 
bf & ceffatn Share in a Mahal bm can 
BttvAtte Coiitt to separate that share 
tltje Civil Court cannot pre 
ttte'eyen il the proceeding of 


JITRISDICTION 

the Revenue Court be contrary to the rules and 
regulations laid down for its guidance. The 
question of stay of partition proceedings for 
' want of sanction by the Local Government can 
1 be agitated oialj m a Revenue Court [Dalai, J 
\ 0, and Neave, A J C) Mahomed Ahsan Alt v 
j Masudali 10 0 X j 839 

I Civil and Revenue Court — Proceeding^ 

1 of Revi^nue Court — When can he impeached for 
I want of 'jUHsdictton in a Ctvtl Court, 

I The exercise of jurisdiction with which we can 
here interfeie must relate to the subject-matter, 
I pecunian \ahie, locality of the parties these aie 
j matters whicli form the foundation of a Court’s 
t jurisdiction, and it a court wrongly assumes that 
the found ition exists when in fact it does not exist 
then ind then only it is wrongly exercising 
jurisdiction But jurisdiction in its wider sense is 
some-times understood to mean the power to do 
certain specihc things which are ordained by 
statute 

If the Court hus assumed jurisdiction correctly, 
that IS to sa\ , if by reason of its local situahon or 
pecuni irv authority, or by reason of the subject- 
matter, or the portion of the parties the Revenue 
t Court had power under the statute to entertain the 
I pirtition proceeding, then, every error made m 
carrying out the partition in accordance with the 
f terms oi the law would aot necessarily invalidate 
1 the proceeding and render it null and void As 
h i-* been olten observed a Court has jurisdiction 
to decide wronglv as well as rightly 

Where the foundation of jurisdiction does not 
exist as in cases where a Revenue sale is held 
though there is no arrear ot revenue at all, or a 
certihcate sale is held m execution of a certificate 
issued without authority, a Civil Court has an 
undoubted right to declare the sale to tfe a nullity 
and to restore the property to the owmer. So again 
where a property such as a burial ground which 
the Estates Partition Act forbids the Deputy 
Collector to partition, is partitiond a suit will he 
to declare that the partition so far as the burial 
ground is concerned is null and void , but if the 
Deputy Collector merely commits an arror of law, 
it would be contrary to the principle to hold ihat 
a Civil Court can interfere for the purpose of 
readjusting the arrangement and making a fresh 
partition (Mulhck and Ross, JJ ) RadhaKanto 
Farhi V. Mathura Mohan Parhi 

2 Pat 403 

Ctvtl and Rmenue courts— Revenue 

decree attacked by Civil Court— Powers of Court, 

When a Revenue Court decree is attached by a 
civil court w^hile it is being executed, the formal 
has no jurisdiction to deal with the decree further. 
But when the attachment is released the Court 
can proceed with the execution /. M) 

Chiranji Lal » Bohra Girwar Singh 

X. E 4 AU. 370 (Eev.). 

— — Cml and Revenue cmrts^SphUing up 
of relief. 

It IS open to a Court to split up the relief clai- 
med and hold one relief is triable by a civil Court 
and the other not {Darnels j J ) Ghiswa v, De9 
Naratn X E 4 a 450 (EetT : 

1933 A 568 73 I C 947 
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— ^Civtl or Revenue Lourt — Suit foi crops 

rmsed by third person tniJ odiiced into land by 
the landlord. 

Where a landlord dispossessed the defendant | 
a tenant and put the plaintiff in possession who j 
rai »ed crops on the land Held, that the plff, was 
entitled to the crop and a suit tor the recovery of l 
the same could be brought m a Civil Court 
{Bauer jt and (jokul Prasad JJ) Mir Singh v 
Makkhan 45 A 404 21 A L J 300 

L E 4 A 134 (Eev) , 74 I C 88 (2) 
1923 A 421 

and Revenue Courts — Suit for 

declaration cf htle and joint possession 

A suit for a declaration ihat plaiubff ib a joint 
tenant with delendant and entitled to possession 
IS cognisable exUusivIy by a Civil Court As to j 
vphether the relaHon o£ landlord and ttnant e\ists 
the Revenue Court is a proper tribunal and if it is 
decided one way or the other a Civil Court can- 
not go behind it [Sulatman, /.) Nohar Ahir v 
PartaB Ahir 21 A L J 899 

Civil and Revenue Court — Tenancy — 

Rival claims suit 

The plaintiff’s claimed as occupancy tenants to 
eject the defendants as then sub-tenants The 
defendants had msMtuted a suit in the Civil Court 
against the plaint ffs for a declaration that ibeir 
position was tpa^ of a co- sharer m the occupancy 
rights The Munsiff dismissed the suit but in 
appeal the Sub Judge decreed it, An appeal was 
pending lu the High Court and a suit was institu- 
ted in ihe Revenue Court for ejeument In that 
suit the Zammdar had also been made a party, 
while he was no party in the Civil Court Held that 
the suit 111 the Revenue Court need not be stayed 
pending the decision of the High Court As 
between the defendants in this case and the 
Zamindar it is only the Revenue Court which 
can decide the qnes ion {Fremantle, S M and 
{Burn,! A!,) Kallu 2 / Kashi L E. 4 A 232 (Eev ) 

Cm/ or Revenue Court — Title iocrop on 

ihe land 

Where the parties were m dispute as to the value 
of a sugarcane crop and what the plaintiff claimed 
was a declaration to the effect that be was entitled 
to the value of the crop held that there was no 
question cf tide to the land on which the crop 
exiisted and that the suit could be brought in the 
Civil Court 37 A, 47 distinguished {Bauer ji and 
Gokul Prasad^ JI) Mir Singh v Makkhan 
45 A, 404 21 A L J 300 I E 4 A 134 (Eev ) 
74 I C 88 12) 1923 A 421, 

Consent of parties — Ejfert 

No amount of consent of parties can confer 
jurisdiction on a Court where no jurisdiction 
exists A distinction must be drawn between cases 
of want of jurisdiction and when having jurisdic- 
tion it passes an order which it cannot Such an 
order can only be challenged by way of appeal or 
review, {Kumaraswamy SaslryJ*) Abduk Wakab 
V Rokia Bibi Sahiba 73 R C 903 (2) 

, — Consent of patties-'-If creates 
Parties to a suit cannot confer jurisdiction 
upon anv court by a mutual agreement, whmh 
it otherwise would not have [P,ipon, J 4^,) Punnu 
U vh V Bhoja Ram 73 I C 760* 

Y. - 0—52 


JUEISDICTIOK 

Cnmihal court-^Power to break open 

door 

Wnere a person who is the tenant of a house 
locks the same and goes away a criminal court 
has no jurisdiction to direct the breaking open of 
ihe door at the instance of a person whose goods 
are kept locked up m the room The remedy 
of the aggrieved person in such a case is by 
way of a civil suit ind not by appealing against 
the order of the criminal court {:>iuart, J) Ov d 
V Seth Chihdra Bhan 1923 All 473 (1) 

hoi urn — suit to sU aside award 

A suit to set aside an avvaid must be filed 10 a 
court which has got pecuniary jurisdiction to the 
e\ient of the liabhty which plainbff is trying to set 
a'^’dc {Venkatasabba Ruo J ) VkNKatachalam 
P iLLAY V Srinivasa Iyer 18 I W 399 

(1923) M W N 747 76 I, C 116 

-High Comt --Bombay — Tiiist pioperty 

— Power to sanction sale — Beneficiaries — 
Variation of mode of inte^tment 
The High Couit of Bombay has power m the 
evercise ot its extraordinary civil jurisdiction to 
sanction a sale ot the trust propert> by trustees 
where no power of sale is given b> the trust deed 
But this jurisdiction is of an extremely delicate 
character and has to be exeicised with the grea- 
test caution The Court will not m the exercise 
of its extraordii ary jurisdiction sanction an un- 
authorised change ol investment proposed on the 
mere ground that it wdl be to the advantage of 
the beneficiaries (1903) I Ch D* 955 Ref, {Uulla. 
J ) Paulo David De Sou2a v Daphtary 

26 Bom, L E 610 

-High Court— 'Power to declare case 

pending in another Province not triable there — 
btay of proceedings Sj^High Court, 

73 X C 628 (1) 

How delermined — Redemption suit — 

— Allegations m the plaint, See (1922) Dig. Col 
697, Shanker Baksh Singh v Ram Bahadur 
Singh. 70 I C, 311 

-Objection not raised — Effect 

Where a Court of original jurisdiction hies on 
its binall cause side a suit which ought to bavo 
been hied on the original side, but no objection 
IS raised to it, it is not a matter for interference 
111 revision, [Subbanna, /,) NaRASA v Ranga, 

1 Mys L X, 66 

Objection to — Waiver— When confers 

jurisdiction on court— Express consent essential 
See C P, CoDfc* Ss 20 ano 21, 27 C W, N 542 

— - — ^ — Objuiton- When can be raised. 

When the judge has no inherent jurisdiction 
over the object matter of the suit , the parties 
cannot by their mutual consent coavert it into a 
proper judicial proc'^ss It is the settled practice 
ol the Bombay High Court to entertain objections 
! to the jurisdiction taken for the first time even in 
second appeal, and even in England the Court 
can raise the question of jurisdiction at any time 
in proceedings for divorce, {Mad cod C 7 Mar- 
ten and Crump, JJ ) Alfred Wii^unson v, 
Wilkinson Eom, 343 

25 Bom. L. E 946 1923 321, 
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J-UEISDICTION 

— Proieedirii^s. insUlaied %n a Court havtfig 

ao jurisdwfton^Traiisfer to a lourt having 
yurndicUon-^Dtfcci not cured 

If a proceeding is instituted in a Court which 
has not got jurisdiction to entertain it the 
transter of such proceeding lo a Court which has 
jurisdiction w ill not cure the defect [Lentatgtte 
and CarrJJ.) The Jl fixer Genbr^i Insurance 
C o Ltd v Abdclaziz 1 Uaug 226 

1923 Bang 185 

Revenue Court — Dispute as to icnamy — 

Forum 

The Revenue Court is the proper lorum to de- 
cide disputes between rival claimants to a tenancy 
The decision would bind the Zamindar onl> when 
he has been made a party {FremantU.S Af,) 
Mahomld Zahid 4.L1 V Mahomed Husain 

L E 4 A 211 (Eev ) 

Revenue court— Entry of names’--Vah- 

dity of adoption'— Jurisdiction of Revenue court 
to decide 

Where m a suit for entry ot nameN in the 
khatauni one party claimed as the adopted son of 
the last tenant and the other as his collateral and 
the Zamindar was made a party (o the suit» the 
question whether the adoption was prn\ed and 
was legal is one which the Revenue Court could 
adjudicate upon {Fremantle^ S M and Burn, / 
M ) Brij Raj Singh i*, Lalta Prasad 

L E 4 A 238 tEev ) 

— -Submission to — Court having junsdithon 

— Absence of formahtv immaterial 

If there is submission to the junsd’chon of a 
Court and if there is no inherent lack of jurib 
diction in that Court the absence ot formality [e g 
asking leave of the High Court under Letters 
patent wmcli would confer complete jurisdiction 
on that Court) will not render the judgment of the 
Coinrt null and void {Das and Fostet ^JJ ) Ganesh 
> fjiRAiNSAHr Deo Manik Lai Chandra 

1923 P 662 

Suit for aLCOunts in British India 

Property situate in Native State — Hindu Lav, 
— Jotrti family 

When after the description of a jomt Hmdu 
family certain moveable and immoveable proper 
ties situate in a Native State (i e within the 
lunsdiction of a foreign Court] by agreement 
continued joint and this suit was mshtuted in a 
Cottrt m Bntish Iad>a for accounts — Held the 
British Courts had jurisdiction to deal with the 
suit as instituted including the immoveable 
property situated in the Native States, [Broadway 
and Z afar Ah, J I Si Ram Kish an ly Ranshan 

1923 lab 651 

Suit for declarab oil’— Cause of action— 

^ of Court See (1922) Dig Col 698 

^ Prasad Singh v Gaya Din 

. ^ 89 I 0 201 

default— of appearance Sae 
{3™S^ 696. Ofphenheim and Co 

SaIi^Y4I. C 616 


KHEWAT 

— Suit for profits —Portion of — Laud 

compensation claims 

A lambardar had leceived a certain sum troin 
Government as compensation for a small area 
acquired under the Land Acquisition Act, The 
amount instead of being paid to all the propi letors 
\\ as for some reason paid to the lambardar who 
apparently had not given the plaintiff, a co 
sharer, his share Held that this could not pro- 
perly be treated as sewai income recoverable m 
profits suit under the Tenancy Act {Ryves and 
Daniels, JJ) Chhammi Lal v Mt Sukhrani 
Kunwar 74 I G 19 1923 A 537 

Suit to set aside aHachment— f-orum 

See (1922) DIG, CoL 694 Shanmuka Nadan 

V Art nachllla Chett'v 69 I C 961 

Territorial — Transte r of pending suit to 

proctedings — Effect ot — Decision if a nullity See 
(1922) Dig, Coi 698 Jyoti Prakas Chattbrjes 

V \ Kanta Chowdhurn 70 I C 822 

Test of 

The question of jurisdiction has to be detei mi 
ned with reference to the claim made and not to 
the decision on the claim* [MarUneau and MoU 
Sugar, If ) Udhe Ram v Narain Singh 

721 C 389 1923 Lah 284 (1) 

Want of — lircgnUvity in the exercise 

of — Dt'^hnetton 

There is a clear distinction between ‘jurisdic- 
tion’ and exercise of jurisdiction” Since juris- 
diction is the power to hear and determine a 
case, it dots not depend either upon the regula- 
rity of the exercise of that power or upon the 
correctness of the decision pronounced , for the 
power to decide necessarily carries with it the 
power io do wrongly as well as rightly 
The boundary between an error of judgment 
and the usurpation of power is this , the former 
iv reversible by an appellate court within a 
certain fixed time and is therefore only voidable, 
the latter is an absolute nullity, So far as the 
jurisdiction itself is concerned, it is wholly im- 
material whether the decision upon the particular 
question be correct oi incorrect Where it held 
that a Court had jurisdiction to render only 
correct decisions, then each time it made an err- 
oneous ruling or decision, the Court would be 
Without jurisdiction and the ruling itself void 
{Mookerjee and Chotmer, JJ) Kumar ARun 
Chandra Sinha Bahadur v Manmohan Sinha 
R oy 37 C L J 688 70 I C 784 (2) 

KAEACHI EENT ACT, S Cl 4 (6) and (b) - 
inter dependence 

Thealterahon m the standard rent can be 
made by the Controller only when there is a 
change of conditions in the premises that are 
leased but not otherwise. (k%ncatd and Ray^ 
mond, A J C) Velji Hirji v ChellaRam 
C oOAERJi 73 I c 319 1923 Sind 16 

KKEWAT— 'Entry in — Pnma facie evidence of 
title See (1923) Dig Col 698, Saiyad Ghulam 
Mohammad r; Saiyad Sabit Ali 

69 LC 8»L 
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KNOWLEDGE OE PAETIE8 

KNOWLEDGE OE 1?AlEiTi:EH—Queshoit of law 
A representation as to a question of law cannot 
give rise to an estoppel [Ayltng and Odgefs, 
JJ 1 Rajambal Ammal V, Shanmuga. 

70 I C 6d3 1B23 Mad XI 

LAND ACQUISITION — ComftnsaUon — Measure 
of — Inpiry to pioferty—Land Clauses Aot^S 68 
— Caradtan Law, 

Compensation claims are statutory and depend 
on statutory provisions No owner of lands ex 
propnated by statute for public purposes is en 
titled to compensatioiij either for the value of the 
land taken, or for damage, on the ground that his 
land IS injuriously afifected unless he can estab 
lish a statutory right 

Where damage is occasioned to a proprietor A 
by what is done upon other land which has been 
compulsorily acquired by the Crown from another 
proprietor such damage would nob have been 
actionable as against B, the original propnet r 
and could not be taken into account m awarding 
compensation to A, Where however the mischiet 
13 from land taken from A himself he is entitled 
to compensation tor injury done to his other lands 
acquued It is a matter of difficulty to assess the 
amount of compensation where the mischief com 
plained ot arises, not only on land which had 
been taken kooa the claimant but also on land 
over which he bad no ownership claim In 
awardmg compensation regard must be had not 
merely to the actual user of the land acquired at 
the time when the compensation case is heard but 
also to such prospective or contemplated legal 
user as may injuriously affect other lands of 
the claimant {Lord Par moor,) The Sisters 
Charity of Rockinghak v The King 

32 tt* L, T tP, 0 ) 62 

Compensation--! oka land — Compensa- 
tion for interest of tenants — How fixed. 

On a question arising as to the mode uf 
valuation of the interest of the government in toka 
lands on a lease of 50 years which would expire 
in 1929, the court fixed four per cent as the late of 
assessmei t on the present value ot the land and 
siv per cent as the rate at which the assessment 
should be capitalised [Maoleod, C J and Crump 
J) Government oi Bombay v Khanderao 
Ramchandra 26 Bom L B 794 

1923 Bom 417 

LAND ACQUISITION ACT (I OE 1894)— Applica- 
bility of — Commencement of proceedings — Pri- 
vate contract as to value— Bindig nature of See 
[1922] Dig Col 699, The Fort Press Co Dm 
if Municipal Corporation of Bombay. 

27 C, W N 416 

' — — — — What comprises --Bamboos— 
Compensation— Landlord and Unan!, 

By the custom of the country bamboos are used 
in the building and repairing of houses and 
therefore fall within the definition of timber 
JlPm md Rossf Jj.) Maharaja Sir Rameshwar 
Bahadur v. Basudev Singh 1923 P 95 

S, B-^Acgmsttton of iand—Declaraiton 

of public purpose — Ftnahty, 

The language of S, 6 of the Land Acquistion Act 
18 perfectly plain and clearly bars the court frim 


LAND ACQUISITION ACT \l OE 1894). S 18 

enquiring into the question whether the purpose 
for w hich land in respect of a bich a declaration 
under S 6 has been issued is public purpose or 
not (Ryves and Daniels, JJ )Secretary of 
State for india v Akber Ali 

45 A 443 21 A L J, 338 L E 4 A 193 
741 C 8 1923 A 523 (2) 

S Q-MoUce — iS/on-service — Effect, 

Although a notice under S 9 of the land 
Acquisition Act is imperative non service of the 
notice IS not fatal to the proceedings if the party 
complaming has notice ot the same 43 Mad 280 
{Chatter) ee and Pearson, JJ ) Burn A Co 
Lid V Secy of State i-or India 

1923 Cal 513 

S ,18 — Collector— Refusal to make rC' 

ference to the High Court as regards apportion- 
ment of compensation— Power of High Court to 
interfere m revision, See C P Code, S 115, 

25 Bom. L B 398 

S 18 —Failure of landlord to demand 

reference— Tt nan t o^danung ixtra — Rights of 
party 

Where on acquisition of land by the Govei nment 
the landlord is satisfied with the award of the 
Collector, but the tenant gets a reference made 
under b 18 and then obtains some compensation 
tor himself, the landloid cannot claim the same, 
{Mookeriu and Newbould, JJ ) Maharaja Sasi 
Kanta Acharya V Abdur Rahman Sarkar 

38 C L J 265 75 I C 208 (1) 

8 18 — Reference by CoUectoi — Apphea* 

tion for — Formaltties of 
Under S 18 a reference can only be made by 
a written applicauon to the Collector lequiring 
that the matter be referred for the determination 
of the Court Where no such demand was made 
but an application simply menlioned the grounds 
on which an objection was tiken to the compen- 
sation awarded by the Land Acquisition O&er 
and in substance asked him either to release the 
property in question or award proper compensa 
tion therefor or to face a suit for a declaration in 
the Livii Court to have the said acquisition 
adjudged nuKand void Held there was no written 
demand for a reference of the question ot comperi 
sation to the Tribunal's decision {Kanhatya Lcel, 
J C ) Samuel Burge v The Improvement 
Trust, Lucknow 73 i C. 127, 

'S 1^— Reference by Collector -Conditions 

precedent 

The conditions prescribed by S IS of the Land 
Acquisition Act are the conditions to which thfe 
power of the Collector to make the reference is 
subject and those conditions must be fulfilled 
before ths Court can have jurisdiction to entertain 
the refeience, {Kanhatya Lai, J C ) Samuel 
Burge v. The Impkovemfft Trlsi , Lucknow 
26 0 C. 324 9 0 & A. L B 925 73 I C 127. 

S ig _ Rtfeience to Improvement 

tftbunalStay by High Court, 

All application was made to stay the proceed- 
ings betore the Improvement Tribunal on the 
grounds that certain persons who were entitled 
to the compensation are parties to the suit and 
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lAMD ACaXTISITIOK ACT (1 OF 18841, S 23 

not to the reference and that they would not be 
bound thereby and that accordingly there might 
be conflicting decisions of the Tribunal -ind of 
the Court It was lurther said that the Tribunal 
was wrong m holding that the refeieuce was prior 
to the su't and it was urged that the suu was 
more comprehensive and that the tribunal s pro- 
ceedings would be useless as they will not 
operate between the parties as res pidttata Held 
that the plamtift having made her ekciion under 
S, 18 of the Act and applied to the Tribunal for 
stay which had been refused cannot even assuiTi- 
mg that a end suit was open to her» succeed on 
this apphcation {Gt eaves, J } bM bHusHi MukHi 
Debya V KnsHAB La-I Ml klrje 

27 C W N 809 

SS 23 and 24 (6) — Acqutsttion of land 

for reclamation and building pur poses^inode 
of valualtoii^ Market value 

Per Venkutasnbhii Rao, J — where land is 
acquired by Governmen t, the owner is entitled 
to tne value obtainable in open market tor the 
land, if put to its most lucrative use In assessing 
the compensation, the court may take into 
consideration not only the presant purpose to 
wh'ch the land is applied but also any othei more 
beneficial purpose to which, m t‘ie couise 
of events, It might within a rea5>onabIe period be 
applied The speeial adaptabUity ior building 
purposes can be taken into consideration, where 
in the case of lands which are at the time of tne 
acquisition agricultural in diipobition — hnghsh 
and Indian law considered {Phtlltps and Vtnkata 
Subba Rao, JJ ) Thareesamm-v v DepUtv 
CocLBCTOR, Cochin 45 M I J 339 

18 I W 366 (1923) M W N 682 
33M h X 48 (H 0 ) 

23 and 24 — Acquisition of land— 


LAND ACQUIsmOlJ ACT (I OF 1894), B 28 

claimant is entitled to no compensation at all for 
his rights as a proprietor 
By reason of the Government acquiring a part 
of the frontage of the land belonging to the 
claimant, the land behind the plot acquired 
would by reason of such acquisition be injun- 
cusly affected 

It IS difficult to say because there will be some 
building occupied by the Police on that piece of 
land acquired by Government a purchaser wish- 
ing to buy the rest of the claimant's land would 
consider that ihe Police lines was a drawback, 
which would reduce its value 
The value of the interest of the superior holder 
must be included in the award and not deducted 
from the value of the occupant’s interest 
[Uaclcod, CJ and Crump, J ) Gajanan Vina yak 
V The Asst, Collector of Salsettee 

26 Bom, I. B 480 1924 Bom 64 

-S 23 — Land acquisition^ Amount of 


comptmntion — Mistake— Power of Court to 
i educe 

A court has no power to reduce the amount of 
compensation awarded by the Collector even 
though there was a mistake in the calculation 22 
M. L J 379 1 19 A L J 871 Ref {(Phtlltps and 
Devadoss, JJ ) Kathissabi v The Revenue 
Divisional Officer, Calicut 
(1923) M W H 54 70 I C 82 1923 Mad 31 


Qaarnes— Compensauou — Apportionment of — 
Interest of Governmeut— Toka tenure See (1922) 
Dig Col. 701 Government of Bombay v N B 
Moos 47 Bom 218 

-8« 23 and 2^— Building surrounded by i 


garden land- Compulsory acqutst lion— Mode of 
valuation -Twenty times the net annual rental 
Where property consisung of a building sur 
lounded by acres of garden land had been let 
as a whole block lor several years before the date 
of its acqutsition by the Government and the Court 
below awarded twenty times the net annual renU 
at (deducting Municipal taxes, revenue charges 
and costs of repairs) as compensation to the owner 
Held, that the amount awarded was reasonable 
and that it was not proper to value the land and 
Iittilding separately as independent items and 
award the aggregate value as compensation 
{Kftshnan and Ramesam, JJ,) Rathnamasari 
secretary of State for india 

44 M L J, 132 17 I W 415 
82M, I T, (H, C ) 379 72 I G 214 
, 1928 Mad 332 

--Existence of right of way does 
oumersktp — Loss of frontage intuit 
bask — Construeiion of police lines — 
interests 

^ be a public right of way 

a pOiHon od do^ not follow that the 


S 23 — Maikei valut — Buildings and 

land— Valuatton^Rcpair^— Allowance for 

When a building and its appurtesant land can- 
not be valued separately and no attempt has been 
made to do so m the land acquisition proceedings 
the market value must be determined on the net 
rental value and when that is done the building 
cannot be separated from the land, for it is im- 
possible to say what proportion of the rent is 
fixed On the building to that on the land 33 B 
325, 2 C 121 Ref, 25 IC 393 not foil The 
question as to what should be deducted for re- 
pairs in calculating the net lental is one of fact 25 
f C 39^ Ref) [Phillips and Devadoss, JJ) 
KATHibSABi V Revenue Divisional Officer, 
Calicut (1923) M W N 64 

70 I C 82 1923 Mad 81 

S 2Z—Markit value— What is — Consi- 
derations in fixings peculation 
The market value of a plot of land is to be 
determined as a whole, having regard to the sales 
m the vicinity The mere fact that it was pur- 
chased by a Speculator in land with the object of 
reselling it at a profit is no ground for disregard- 
ing the sale for assessing the compensation. 

The expression market value” means the 
value which a parcel ol land would realise if sold 
in the market The seller must be a willing 
seller, a forced sale affords no criterion of market 
value The purchaser must be a prudent pur- 
chaser, t e one who makes bis offer after making 
necessary enquiries as to the value of the land , 
an offer made by one who knovv^s nothing of the 
value of the land in the locality and who makes 
no enquiries about it affords no test of market 
value The state of the market at the matei'ial 
date IS an important factor in determining the 
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LAND ACQUISITION ACT (I OF 1894}, S 2Z 

inarket-value (Uulla, J) The Government of 
Bombay v Merwar Moondig^^r Aga 

25 Bom Tj R, 1182 

S 28 (i)— Value— Calculation (1922) 

Dig. Col 702 Rai Bahadur Lala Narasing ia 
Das V The Sec*='etary of State for India in 
Council 70 I C. 578 

S 25 — Sufficient reason — Failure to 

prefer claim 

Wheie the correspondence showed that the 
applicants in a Land acquisition case, company, 
were hghtmg out the question oi re-measurement, 
and were under ihe impression that the question 
ot valuation would bo taken after the question 
of measurement was finished and had no idea 
that the very next day after the measurement was 
completed in their presence, the Collector would 
make his award Without any precious notice to 
them Held there was sufficient reason foi the 
applicant within S 25 for the omission to pre 
fer claims before the Collector (Chatter jce and 
Pearson^JJ^ Burn and Co Ltd d of 

State for India 1923 Cal 813 

S 29-^Khot and occupant— Occupant tn 

possesiiton of speotfic area of warkas, 

In tae case of warkas or bhati land in Salsette, 
it has been a recognised custom to divide the 
compensation between the occupaiot and the 
Khot in the proportion of 2 to 1. But that has 
been due to the fact that in the case of such lands 
it is extremely difficult to define, and ascertain 
the value of the respective interests of the Khots 
and the occupants, with the result that a rough 
and ready method of division h vS been adopted 
ior want of a better one In many cases the 
claimants against the Khots can hardly be called 
occupants The claims are based on the fact that 
they are occupants of certain dehned plots of land 
for the purpose of cultivating them so thai by re- 
ason of such rights as occupants, thej are entitled 
to other rights over the adjacent lands either for 
the purposes of grazing or of gathering rah 
materials It is not generally shown that m such 
cases the occupants of cultivated lands have any 
defined area oi warJias or bhati lands allotted to 
them, and so m order to divide the compensation 
between the Khot and ihe persons who have the 
right of user, owing to their position as cultiva- 
tors, it has been found a coinenieut compromi&e 
to divide the compensation between them in that 
proportion But it is entirely different where 
you find a tenant in occupatioi of a defined area 
of land, and paying assessment foi it Then 
undoubtedly he has a right to possession of ^ all 
that area. (Maclcod^ C, J and Crump, J ) 
Oajanan Vinayak V Asstt Collector of 
Salslttfe 25 Bom 1 E 480 X924 Bom 54 

B 54 — Appeal from decision of single 

^ 54 of the Land AcqnisiUon Act does not 

tfier^ght of appeal from the judgment of a 
single Judge of the High Court to Division Bench 
under Cl 10 of the Letteis Patent, [Shadt Lai, C. 

J and Abdul Quadir, /,} Har Dial Shah v 
Secretary qf State for India. 

8 Lab 420 69 I, 0 428 . 1923 Xab 275. 


LANDLORD AND TENANT 

LANDLORD AND tmKm—Abadi— Tenant at 
will 

When a non proprietor has occupied common 
land (generally abadi) for several years with the 
consent of the proprietory body he cannot be 
ejected so long as he uses that area for ihe pur 
pose for which it was granted, but the case of 
tenants at will is different, Their possession has 
been on sufferance and they have no occupancy 
rig at in land [Le Rosstgnol, J,) NihaLA v, 
oiiAHAB Din 1923 Lah 413 

Abandonment— Ftved rate — Tenancy — 

Simple mortgage — Dispossession bv Zemindar — 
Rights of mortgagee 

A tenant made a morlgage of his fixed rate 
holding and died thereafter. Upon his death bis 
nephew succeeded to the holding The zamindar 
took forcible possession of the holding but the 
nephew took no steps to recover it from the 
zamindar In a suit against the zemmdar for 
lecoveryof the money held that the inaction as to 
the recovery of the pobsessi m of the holding was 
I equivalent to a surrender by the tenant but that 
surrender did not affect the rights of the mort- 
gagee to enforce his mortgage (Meats, C L 
Bauer jr, J,) Ram Khelawan v Brij Lal 

21 A L J 296 L R 4 A. 169 (Rev ) 
711 C 991 \1) 1923 A 295 (1). 

‘Abandonment —Joint tenancy. 

If a man claims rights as a joint tenant but has 
taken no steps to assert them tor a long period, 
he must be held to have abandoned Ins rights 
[Fremantle S M and Burnf]M]}Jn, Qadri. 
Begam V Badri Frasad L R< 4 A 287 (Rev ) 

Abandonment— Prior mortgage— Dwel- 
ling House — Right of zamindar 
A tenant of the zemindar in a village owned a 
dwelling house therein He mortgaged the 
dwelling house to the predecessor in-(itle of the 
defendant After he had made the j_inortgage he 
was convicted for an offence and imprisoned 
Alter his death for some years the house re- 
mained vacant and was practically abandoned 
Held, that the property reverted to the zemindar 
and no right was left in the original tenant or his 
heirs which could be sold in execution of the 
morlgage decree (Banerp, Gokul Prasad and 
OatneiyJJ } Rup Stngh a, Mithu Singh. 

21 A L J, 280 L R 4 A. 183 (Rev ) 
1923 A 387 (2) 

AhandoninentSquaiter's land— Lease 

to tenant— Refusal to assess— Legality of 
Plamtiff occupied certain squatter's land and 
worked it either by himself or lits tenant for 2 
years and paid the revenue foi those years. In 
the next year be leased the land to a tenant who 
failed to work it The Revenue authority refused 
to assess the land in the name of the plff and 
granted permission to the defendant to work 
fpeld that the plff had not abandoned the land 
and was entitled to have the land assessed in his 
name. (Lenfatgne, J ) Maung PeiN v Maung 
Po Maung 2 Bar L J 15 1928 Rang 338 

— Abindanment of ihe tenancy — Ex parte 

decree against tenant^ s hen 
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Aa ev ^arte decree obtained by a landlord 
against the heirs of the tenant is evidence to show 
that the tenancy was subsisting at that date and 
negatives a plea of abandonment of the tenancy 
(GreaviS and Panion^ JJ Anukul CHiNDRA 
Dh\R V, Kamala Kanta Ro\ ) 1923 Cal 270 

Abandonment— hat consUtuicb— Pay- 
ment of rent— Of fer of payment— Effect of 

Where there has all along been payment or 
offer of payment ot rent by the tenant there can 
be no question of abaiidoament of the holding 
{Woodtoffe and Gho^e, JJ ) Sarat Chandra Di, 
V Monor^ma Debi 1923 Cal 181 

— — Ala Maliks^ and adna malikii — \] aivtr 

whether abandonments 

Even if ala maliks hav e not enforLcd thur rights 
mere waiver does not implj —any abandonment 
Mere failure to pay dues by Adna maliks does 
not establish adversity, nor are the ala maliks 
bound to bring a suit to vindicate their rights so 
long as their righh^ remain duly recorded in the 
Revenue Records and they are able to ^uoceed in 
the Revenue Courts {Lc Rossi^not and Abdul 
Qadtfs JJ ) Lekhu Ram v Mt Ramzan, 

6 Lah L J 196 1923 Lah 122 

Alluvial accretion— Assts^meni 

Under Board's circuhr 8 and R 11 of the Rules 
alluvial accretions to Mahals in permanently 
settled estates are liable to assesament of revenue 
[Pearson tJ M) Ram^NAMd Chaudhri v Em- 
peror L E 4 A, 60 (Eev ) 

—^Arrears of revenue Sale— Default by 
proprietor* 

On the failure of an owner to pay the Govern* 
ment assessment,, his estate or interest in the land 
IS forfeited or rather determined, and under a 
sale for arrears of revenue what is sold is not the 
interest ot the defaulting owner but the interest 
of the Crown, subject to the payment of the 
Goverament assessment 

A person xn adverse possession who occupies 
the disputed land without payment ot rent to the 
defaulting proprietor, IS bound to surrender pos- 
aession of that land to the revenue sale purchaser 
when the sale is confirmed and if the land is not 
so surrendered* he renders himseU liable foi 
mesne profits, as he unlawfully keeps the pureba* 
set out of possession 

A person is not a defaulting proprietor whose 
title was not perfected by adverse possession be 
fore the revenue sale. [Mookerju and ChoUner, 
JJ) JoBEDA KhATUN ?/ rULSlCHARAN DAS 

1923 Cal 82, 

i C ess — AiUsan cess abadt* 

A cess levied by the zemindar on the weavers 
4 dthe rate of one rupee per hand-loom is not re- 
ally a cess. It IS really ground rent charged from 
various artisans in the village according to the 
liprmber of hand-looms they have kept and is real- 
^ta-i^oundrent of the occupation of the site of 
iM. h h Si7.FoUs [Gokul Prasad, ;.) 
V Htder Khan 

? ^ 1XB.4A 448fRev ) 76 I C 270 

1923 A 671 
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Cesses — Zemindar — Haqi Chairum— 

Liability of vendee — Custom See (1922) Dig Cor, 
705 Kedar Nath v Datta Prasad Singh 

44 A, 739 

ConUrnciiJo possession — Karinda — Pos 

session on bthalf of rightful heirs 
Where on the death ot a proprietor his karmda 
continues to lealize the rents the possession of 
the kannda as well as that of the personsto whom 
he pays the rents, must be considered to be on 
behalf of the legal heirs of the deceased (Fr<?- 
muntle, S M and Bmn,J ) Mt Jamna Dei v 
Shvmbhoo Nath L, R 4 A, 274 (Rev) 

9 0 & A L R 289 

— Covenant for renewal — Assignee from 

tenant — Right to enfojcemtnt — Stipulation as to 
nnt being increased— Vague and unenforceable 
An assignee of the interest of a lessee is entitled 
to take the benefit of a covenant for renewal con- 
tained in the lease The renewed lease can be 
cla med on the same terms and for the same rent 
as the original lease except for the covenant to 
renew Where the covenant for renewal provides 
that the lessor could enhance the rent without any 
limit and without any objection on the part of the 
lessee the covenant is too vague and therefore 
unenforceable [Ghose^J] Na\ \KisHORb Das n 
Madam Mohan Das Goswami 69 I, C 600 

Covenant j mining with the land — Lia- 
bility of UansfdLC 

\ covenant by the tenant not to transfer the 
land without the landlord s consent is a covenant 
whicu suthciently attacheti to and concerns the 
demised premises and consequcatly is a covenant 
running with the land consequently a j transferee 
or the lessee is bound by such covenant {Mookeriee 
and Cholzncr, JJ ) Sarada Kripa Lala v Be pin 
Chandra Pal 37 C L J 638 74 I C 566 

1923 Cal 679. 

Oustomary rights — Right of tenants to 

khalthans, to play Ramlila and tc conduct mar 
riage protesstons— Nature of the right 

Where it is found that the villagers have, with- 
out interruption by the malik, been using the land 
for performing Ramlilas, for putting up marriage 
processions, for keeping Kalihans and for tying 
cattle from time iramecnortal, Held that their 
right did not amount to an easement but was a 
customary right There was nothing to prevent 
the landlord from selling the land and developing 
it* so long as he did not interfere with the rights 
which the villagers had acquired 23 B 667 , 17 
A 87 , 8 C W, N 425 Ref [Ross, I) Ram Das 
Sah V, Damodar Prasad 

4 Pat, L T 223 72 I C 218 1923 P, 346 

DdeimiiiattOft of tenancy — Lease for 

specific purpos* — Purpose not carried ouK 

In the case of a perpetual leased is determined 
by the death of the lessee The principles 
enunciated m 4 B 424 apply to a case like the 
present when the Company to whom the land 
was given for a specifaed purpose u defunct 
Where a lessor has leased his land for a specific 
purpose and that condition 13 broken, the lessor 
bad the right to claim bis land back 



829 


OF INDIAN DECISIONS. 


S30 


LANDLOED AND TjBNANT 

Where land was given lor the purpose oi 
having a Factory on it, and it had no factory now 
standing on it the landlord is entitled to posses 
sion {Pndeatn, A J C) Gowardhandas 
Wahtdkhvn 6 N, L j 170 73 I C, 24 

Dispossession by landlord — UtUoduction 

of another tenant— Crops on the land — Right io 
A landlord forcibly dispossessed a tenant from 
his holding and put the plaintiff in possession 

I he plaintiff had planted sugar cane and laised a 
crop On a question arising as to whether the 
plaintiff or the dispossessed tenant was entitled 

I I the crop held that on every principle of law 

and equity the plaintiff was entitled to the crop 
or its value [Saner jea and Goknl Pfasad^ JJ ) 
Mir Singh v Makkhan 46 A 404 

21 A. L, J 300 I, E 4 A, 134 (Eav) 
74 I C 88 (2) 1923 A 421 

Easement— If can he acquired \by pics 

cnpttotj 

A tenant cannot acquire by prescription an 
easement against his landlord, [Daniels, J ) 
Karan Singh v Dal Chand 74 I C 703 (2) 

Ejectment — Dtmar cation 

Where a field cultivated by one tenant belongs) 
to moie than one mahal, but there is no record 
to show which part ot u belongs to which raahal 
the ejectment cannot be ordered without prenous 
demarcation [Fremantle, S M,) Mt, Lakhpati v 
Mt Jugraja * I, E4A 213 {Bev} 

Ejectment — Grove— Custard apple trees 

— Planting of See (1322) Dig Col 706 Md 
Basher Khan v Sukhanandan Lai 

9 0 & A L R. 11 

- — — Ejectment — hiam — Right to eject 
I t}amdar— Burden oj pi oof 
1 here is no presumption that an Inain grant by 
i 2^emii3dar is a grant ot both the warams oi of 
ihe melwaram only The nature of the grant 
must be determined from the evidence in the case 
36 M L J 585 , 41 M 1132, 37 M L, J 42, 45, M 
';86 43, M L J 640 (P C.) Referred to 
Where the Zemindar sues to eject an Inamdar 
he lb bound to prove that he has a right to eject, 
ind he can do that only by piovmg that he 
granted the land itoclf and is now entitled to 
resume it [Phillips and Demdoss,JJ) Sri 
Raja Venkatarangaaya Apparao Bahadur 
V Mokamphdi Bajirajtt 46 M L j 238 

(1923) M W N 766 

Ejectment— Trespasser — ^Right of land- 
lord to eject trespasser See Ejectment 

37 C L J 94, 

Ejectment — Thtkadar — Zemindar 

White there is a tbeka vahd and subsistmg, it 
IS the Thekadar a!n4 not the zemindar who has 
not the right to eject the tenant in the absence of 
coijtract to the contrary curtailing the powers 
of ih« Thekadar [Burn J M ) Chet Ram v 
Kashi Prasad L E 4 A 163 [Eev ) 

-Ejectment — Zemmdar — Effect cf eject- 

me nt—Bn rde n of proof 
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An ejectment suit brought by a Zamindar 
against a person has the effect of making that 
person a tenant of the zamindar and the burden 
of prov mg in subsequent proceedings that the 
land was not rented lies on the zamindar 
(Fremantle, 5 M) Ganga Prasad Pandey v 
Lakhvn Chaubey L E, 4 a 241 (Bev ). 

p^ncumbrantt — Dealing with land by 

Una nt 

inything which interferes with the unrestnet 
ed rights of the proprietor as they existed at the 
time of the creation of the tenancy wmuld be an 
encumbrance upon the land Even the granting of a 
lease of zeiait lands, that is to say the land whicb 
the landlord is entitled to hold in direct possession 
and to cultivate for his own purposes would be an 
encumbrance A lease of such lands granted to 
an cccupicr in eiieumstances which would give 
him a right ot occupancy over the land would 
amount to an encumbrance. [Miller, C J and 
Jawala Prasad, JJ,} Mahadeo Persad Sahu v 
Gajadhar Sahu 1 Pat L R 145 

73 1 C 369 

Escheat — Onus of ptoof — Lands granted 

by zemindai — Right of the Cioion 

The burden of establishing title by escheat is on 
him who asserts it 

Lands belonging to Zamtndai granted by the 
zamindar under an absolute hereditary 
Mukarran tenure, do not, on the death of the 
grantee without heirs, revert to the zamindar 
but ihe Crown by the general prerogative will 
take the property by escheat (i?n5S. J ) Jag Sah 
V Sri Kanta Prasad 72 1 C 401 (2), 

P erf ettute— Dental of title— Overt act- 

necessity for 

It IS A well established rule of law that the 
denial of a landlord s title in clear and unmistak 
able terms, whether by matters ot record or by 
certain matters or pais will operate to i reate a 
forfeiture of tenancy and enable the landlord to 
resume possession This principle which has 
been embodied in S 111 (B) of theT* P Act and 
though the section lUelf does not apply to the 
Punjab the principle therein enacted does Denial 
in a suit will not work a forfeiture of which ad- 
vantage cah be taken in that suit because the 
forfeiEure must have occurred before the fluff was 
instituted, The denial therefore must not only be 
of a clear unambiguous nature but must be antece- 
dent to the suit for possession The suit must be 
founded upon the denial and the denial cannot be 
expected from the pleading in the suit itself, even 
it such denial by inference could be held to be 
aie made in clear unmistakable terms [hhadi Lai, 
CJ and Fforde, J ) Kewal Rav v Abdul Haji 
! 711 C 779 1923 lah 409 

Forfeiture— Waiver— Institution of suit 

for rent for period subsequent to forfeiture See 
(1921) Dig, Col 696 Ramappa v Abdulla 
Beari, 691 C 282 

Forfeiture— Waiver— Receipt of rent 

The contention that receipt of rent subsequent 
to the service of notice to qui t operated as waiver 
IS fallacious Subsequent receipt of rent due 
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prior to torteiture is not waiver {Mookerjet 
and Chotziter, JJ,) PuRN^ Ch-\\dra Das r? Au 
Mahomed. 37 C, L J, 648 70 I C 899 

Grove — Abandonment — hvidtnce of — 

Land left vacant for 12 years 

There was a grove, soire H >ears ago on land 
properly lO the possesbion of the ancestors of the 
defendants as grove boldeis Those trees were 
cut down and the grove holacrs abandoned the 
land which thereupon reverted to the zemindars 
For upwards of 12 years the land remained as 
waste there were r either trees nor cultivation 
upon it Some three years before the suit the 
defts planted certain trees on the groves Held, 
that after the abandonment of the land by their 
predecessors in title the defendant had no right 
to come upon the land and plant trees without 
permission of the zemindar {Meatb^ C J and 
Barter jt, J,) Hazari Lal v, NImar 

45 A 386 21 A L JT 277 71 1 C l038 • 

I R 4 A 147 (Rev ) 1923 A 295 (2). 

Grove — Cansenf^ of Zemindar 

Where a grove has been growing up toi some 
years and the zamindar has taken no action bis 
consent io the planting of the grove is implied 
and the plaintiff acquires the right ot a grove- 
holder. that IS he cannot be eieisted as long as the 
trees stand {Fremanfic S jli,) S4Hibz\ua Rvbi 
Pratab'Narain V Khuh-ii 

t R, 4 A. 252 (Rev ) 

— ^Grovt — Ejectment 

In a suit to eject a grove holder where it 
appears that there are still trees in the grove its 
cnaracter as grove is not tost and there is no right 
to efect [Burnt J W») Birbal Sharma v 
BhagWan Sahai I*, R« 4 All. 886 (Rev ) 

Grove — Lands capable of dema r cation— 

Ejectment 

Where the plots in a grove arc capable of being 
demarcAted, there is no bar to a suit in ejectment 
{Fremantle S M and Burn, J ^ ) Sri Thakurji 
Mahakaj V, Bhagwan Das 

L E 4 A. 344 (Rev ) 

— ^-Grove — Ownership — Jurtsdtehon oj 

Ctvtl Court* 

Where the tenant cU’nied ownership of a grove 
and damages for loss caused to the trees hM 
the suit was triable by Cml Court as no question 
of determinaiiuii of tenancy was raised by the 
plaint [MearSt C I and i>tuart, J ) Kam PRAbAD 
p. Sumer Nath Pande 45 A lai 

21 A. X 1 83 9 0 & A L B 277 1923 All 184 
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and he has i transferable right in the trees, in 
the absence of a custom to the contrary [Danels, 
J ) B\ij\ath Sivgh V Chandrapal Singh 

21 A L J 457 L R 4 A 366 
73 I C 529 1923 A 653 

Grove — Ttnanis — Ri^ht of transfer 

There is a general custom by which the tenants 
of a grove have the right of transfer m xt which 
exists independently of any rights or Uabiifties 
which a grove holder may have as a tenant He 
cannot atter transfer claim possession as an 
agricultural tenant [Freffiantlc, S M and Burn, 
J M) Ram Ratak Lal v Dwarka Prasad 

L R 4 All 361 (Rev ) 

' Fielding ever — Tenant subletting pte- 

mtscs at higher rental and tor a premium — 
' Litibihty to account, 

The^tirst defendant held over after notice was 
1 given to vacate the suit property which was let 
1 out to him by the plaintiff He sub let the premises 
' and in addition to the rent received a premium 
Rs 250 Tn a suit by the landlord for mesne 
, profits Hetd that he was entitled to a decree tor 
' the premium is well as the rent due [Maclcod, C 
'/ and Crumps J) Gulam Mohi ud din v 
1 Davabhai 25 Bom L B 447 

' 73 I C 442 (1) 1923 Bom 898 

! House ^lies— Prop} leior ship 

The site under the hous^of a non proprietor in 
< a village ordinarily belongs to the proprietors and 
! its sale without the consent of the proprietory 
body IS vo.dablc [Scott Smith, J) Azimkhan 
\v Karim 71 I» C 822 

House site — ii ansfet ability —Presump 

tion — I owns and Villages 

There is no presumtion against the transfera- 
btlty of house sites m towns as there is in villages 
[Ryves and Darnels, JJ ) Sahu Govind Prasad 
a Kundan L R 4A 191 74 I C 760 (1) 

Improvements — Compensation for — 

Custom of South Canara 
Under the Custonmary Law of South Canara a 
tenant is entitled to the value of improvemenis 
effected by him on ejectment by the landlord 
24 M L J 397 followed (Ayltng and Coutts 
7 rottcTy JJ ) Ramappa i Abdulla Beari 

68 I C, 282 

— Kabuliyat — Joint tenants— Acceptance of 

lease by some— Effect on others See (1922) Dig 
Col. 707, Udeyram v Mt Parbati 


, — Right to replant trees ' 

An entry in the wajib ul- aiz stated that the 
zemindar's permihston was necessary lo plant a 
new ^rove and require the tenants to replace 
tree^ hut Held, it applies both to cases of trees 
m as where they decay naturally [Burn 
Jfc Ml} , A8vaD Htjsajn Khan v Mt Jamma 

' 1.E 4A 180(Bev) * 


■ i& trees 

Thefr planting O'! » grove with the permission ot 
thp »emindar even oh occupancy land change^ the 
stfttuS of a tenairt into tfmi of a grove holder 


9 0 & A L R 428 

Lessee for a term oi years whether can 

create tenancy extending bts term See Dig Col 
713 JoGENDKA Singh v Maharajah Kesho 
Prasad Sikgh 1 Tat 764 , (1923) Pat 113 

Nature of tenancy— Bil a lagen--’Muafi, 

Where land is entered as ‘ btla lagan'" there 
IS no presumptton that it was meant to be equi- 
valent to muafi [Fremantle, S M and Burn, 
M) Thakur RaGHURaj Singh v Lalla 

L R. 4 A 115 tRev,) 
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Natu>e of tenancy ^Muafi khan aii-^ 

Different kinds of tenancy 

A Muafi Khaiiati tenant may be exempt from 
paying rent for services to be rendered to the 
Malgii 2 iar or for services to be rendered to the 
village The distinction between the two classes 
IS clear A man may be entitled to hold certain 
land free of rent as long as he performs certain 
services, both tenure and exemption being depen 
dent on the services and ending with them. This 
IS one class If the other persons are entitled to 
hold land as tenants with an added condition 
that they shall pay no rent so long as they perform 
certain services, the exemptin’^ but not the tenure 
being dependent on the services and ending 
with them {Halltfaxi A J C Bed Prasad v, 
Kangalu 1023 Nag 163 

iranufeiabie holdim^ — Ttanferee 

Fraudulent dei^ree enhancing rent — If lan be sH 
aside 

Wheie a landlord, obtains a decree enhancing 
rent in collusion with bis tenant, a suit cannot be 
maintained by the transferee of the holding to 
have it set aside till he suffers loss or damage 
(UilUr, Ci / and Mnllctk, J ) Sm Garabini 
Kumari V SURJa Narain Singh (1923) Pat 361 

75 I C 177 

^Notice to qmt — Forfeiture 

8 Where the tenants were three years in arrears 
With their rent and ihe lease had determined by 
forfeiture, thet enants were not entitled to any 
notice to quit {Chandarasekhai a Atyer C 7. 
and Plumer J ) Sri Dharmasthala Sri 
Manjanathadevaru Brand ara a Sgbba 
Bhatta 1 Mys Ii J 3, 

■ ■ ’^Notice to quit — Watvei — lenant eon- 
tinning tn possession^Kon payment of rent — 
Effect of 

Where after the service of valid notice to quit 
the tenant continues in possession without payment 
of rent and without the consent or permission of 
the landlord, held that there was no waiver of the 
notice tc quit and that the possession of the 
tenant was adverse thereafter {Dhohley, A J,C ) 
yESHW\NT z; Shiwappa 1923 Nag 129 (2j 

Notice-— Waiver of— Receipt of rent 

By receiving an increment of rant foe a period 
of 6 months in advance after termination of the 
Ienanc 5 ^ by notice to quit, the landlord waives 
ftothi A landlord may recover rent of the 
^tm^y tenant without waiving the notice to quit. 
But to collect 6 months^ rent m advance is conduct 
incorsistent with aw intention to enforce the notice 
{Pratt, /,). Madhavji Virji v LAkshmidas 
MUEJi & Co 25 Bom. Ii E 1178 

— Occupancy holding— Usufructuary mart- 

gagee^Kight of Mortgagee— Dispossession by 
Landlord, 

^ Where there is a transfer of an occupancy hold 
mg not by way of s^e the landlord though he 
consented, is hot ordinarily entitled to 
li^W,|K)&session obthe bolding unless there has 
been an abandonment. Where therefore an oocu- 
pancy tenant asTtfrnctuarlljKm^irtgages his bolding 
and delivers possession to mortgagee who 
was dispossessed by the lansdlordi ma suit by the 
mortgagee for possession against tbe landlord 

Y. D— S3 
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held, that the plaintiff was entitled to possession 
in View of the finding thet there was no abandon* 
raent of the holding oy the tenant {Greaves and 
Ghose, JJ ) Ambica Debi v, S\varnama\i Dasi 

49 C 989 

—Occupancy Right — Abadi—Xon^paymeni of 
rent — Consent of Aemindat 

Where certain small plots of land recorded at 
settlement as abadi were held without payment 
of rent the Court is justified in holding that they 
were held without the consent of the Zemmdar 
and occupancy right could not be claimed m 
them {Pearson, J M ) Phuchai Singh v Ram- 
CHANDRA L E 4 a 35 (Eev ) 

^Occupancy right— Inference Irora facts 

—Prescription — Evidence of See (1922) Dig 
Coi 709 Sri Chidambara Sivaprakasa Pan- 

DARA SAXNAUmGAl V VeERARAMA REDDI, 

27 C W N 245 37 0 I J 199 

— Occupancy tenant — Rights of — Per- 
manent construction ihee (1922) Dig Col 710 
SuNAz> Seth Behari Lal 69 I C 796. 

Parttlion of pi oPntiary rights-^Effcct, 

on tenant 

Where as a result ol partition proceedings a 
holding has been divided the tenants rights can- 
not be affected as he is not a party to the 
same and the landholder remains the same 
{Fremantle S M ) Daulat v Samarath Singh 
L. E 4 All 420 (Eev ) 

# 

— Permanent tease — Renewal— Effect of 
Where the original lease conterred permanent 
rights on the lessee, subsequent leases, by way of 
renewal, on succession of new taluqdara does not 
detract from its terms. [Fremantle, S M) 
Mahant R\m Das v, Jangj Singh 

L E, 4A 28l(Rev,l. 

—Pet mane nt tenancy 
Long possession and uiufocm payment of rent 
are not by themselves sufficient to justify a find- 
ing that a tenancy was permanent from its incep- 
tiin [Mooketjeo andChotener, JJ,) Kedar Nath 
Sadhukhan V Hadhu Sud\n Das, 

37 C L L 478 75 I C. 105 1923 Cal, 682. 

.permanent tenancy — Alteration of r&nt 

—Effect of 

Where the ouginal nature of the tenancy is not 
known, the fact that the leut has been altered 
once, negatives the hypothesis that the rent had 
been fixed m perpetuity {Mocker jee and 
Cfiotener JJ,) Nurue Huq s;, Mah-vr\j\ 
BirendRa Kishore Manikya 38 C, L J 121 

72 I. C. 979 

-Permanent tenancy— Evidence of— Long 

possession — Non^payftetit of rent — Effect of 
Where the origin of a tenant's possession of 
certain land used as a bouse-sile is shown to be 
permissive and derivative from the land the 
tenant cannot acquire by prescription a title 
adverse to the landlord unless he openly asserts 
bis permanent right and detinuely challenged the 
right of tb 9 landlord to evict him Mere ntbi- 
rent is in these cases of ^ ery little 
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value ab showing any right to permanent resi- 
dence In many cases no actual right is placed 
by tenants of this class exce|it such incorporeal 
rent as is illustrated by a general position of 
dependence upon the ground landlord as one of 
the village proprietor's It is not sufficient for a 
tenant to show that be has not actually delivered 
cash or ev^n manure or has not rendered certain 
definite and specified service*'* as his p^ismon as 
a temporary tenant may equally well be illustrat- 
de by the mere tact of recognising a certain 
feudal dependency upon the landlord [Ptpon, 
/, C ) Rahimuddin V Shahbaz Khan 

711 C 812 

Permanent tenancy — Evidence of — 

unknown — Inference from cti cum stances. 
In a case in which theie was no direct evi- 
dence as to what the original tenancy was, it 
appeared that a puc^^a house was erected on the 
premises in question at least 50 years before 
suit, that from that date the rent fixed and paid 
for the premises in question had never varied 
that the tenant from time to time had disposed of 
his interest, and that during that pennd the value 
of the land had risen Held that the proper 
inference to be drawn on the fact'^ was that the 
tenancy was a perm meut tenancy and not one 
from month to month {Sir IValiei Sc/ttuad^, 
C J and Wallace, J } Abdur Salvm Sahib v 
M Kandaswami Chettiar, 71 1 C 330 

1923 Mad 64 

Permanent tenancy-^Ongin of tenancy 

unknown— dJnt form payment of rent — itecUon of 
hutldtngs 

Where the origin of tenancy was unknown, 
but the original tenant and his successor had 
been in occupation of the laud for o\er sixty 
years on payment of rent which was never varied, 
and the tenancy was treated by the landlord as 
heritable and the land was set out for residential 
purposes* the inference may well be drawn that 
the tenancy was in its inception permanent The 
presence of a permanent structure on the land is 
not essential to establish that the tenancy in its 
Inception was of a permanent character 
A dwelling-house need not be bnck budt in 
order to indicate that the tenancy was intended 
inits inception to be of a permanent character, 
{Mookerjee and Chotzner, 7/,) MarhaN De 
P. Arun B\la Devi 78 I C 2 

— 'Permanent tenancy Proof of estoppel 

— Building of puced structures 
Where the document creating the tenancy is 
not forthcoming the nature of the tenancy can 
only be proved by the mode of using the land, the 
ac^s and conduct of the parties, If there were a 
series of successions and recognitions and the 
rent continued uniform for a long senes f years 
permanency can be inferred The mere fact that 
there an pucca buildings without proof of land- 
lord's belief and standing by will not do, {Ghose 
Panto JJ ) Syeo Au Kazemini v Manik 
, t^RAMANIK 27 C W N 969 

Lr— •Bemancnt tenancy-— Proof-Mere as- 
Value of* See (1921) DIG Col, 
KoNAK V, SINNIAH OdaTAN 

70 1 0, 27 
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Permanent tenancy— Proof of— Inference 

from facts 

The Court below found (1) that the origin of 
the tenancy and ns terms were un known but it 
was certain that the tenancies were created more 
than 30 years and possibly 50 or 60 years ago, (2) 
that the land was let for building purposes and 
the lessees constructed houses on the parcels of 
land in dispute at considerable expense. (3) that 
the tenancies in dispute were tiansferred from 
time to time and that the landlord acquiesced in 
thtse transactions and (4) in ail other cases 
brought by the landlord against other tenants in 
respect of the same tenure on the ground that 
they were tenancies at will had been dismissed 
on the finding that the tenancies were permanent 
i7c/rf,that the only legitimate inference from 
these facts was that the land originally was let 
for bnildn g purposes on a permanent tenancy 
28 C 738 601 C 749 Ref to 7 ) 

Nobin Chandra v* Bandi. 71 1 C 370 

1923 A 486 

—Plea not open to tenant 

In an ordinary action between landlord and 
tenant it is not open to the latter to rely upon 
subsequent transactions between tbe lessor and 
third parties and raise a defe ce which would have 
the effect of irapeiillmg tbe identity of boundaries 
which it was their clear duty to preserve (Das 
andbostt} 77) Linton Molesworth and Co v 
JAGANVATH SUPAKAR 1 Pat I E 377. 

Purchaser of share of landlord's interest 

—Effect of 

The purchase by tenants of a fractional share 
m their landlord's mteiests does not put an end 
to their tenancy nor would a partition thereafter 
affect the tenancy interest {Kanhatya Lalj 7,) 
Mata Ghvlam v Sheo Mangal 

L B 4 A 341 (Bev ) 

Relaiionshtp- Acceptance of rent — Ejfect 

of— Ejectment 

The plaintiff sued to eject the defendant as 
trespassers in possession of a non-transferable 
occupancy holding The defendants proved that 
111 1919 and 1920 the plaintiff accepted rent from 
them for the lands in suit in the name of the 
deceased riots Held that the effect of this accept- 
ance of rent was to constitute the defendant's 
tenants , consequently at the date of suit, the plff 
was not competent to eject the defendant as tres- 
passers. (Muketjee and Rankin, JJ,) Bali 
Mohammed Saha v, Janaki Nath, 

72 1 C 311 

Relationship— Adverse possession claim- 
ed by tenant— Burden of proof See Burden OF 
Proof. 69 1. C 863, 

Relationship between — Agreement — 

Payment of rent 

The question whether the defendant is a tenant 
of the plff depends upon the original agreement 
between the parties 

The question of tenancy oi otherwie must be 
decided on the evidence in consideration of the 
law on the subject* {Batten, 7 C,) ManohaRLAP 
V, Ram Ratan, 72 1. 0 10X2* 
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Relationship between — Agreement io 

settle land — Payment of ^Salami, 

Plff was occupying land belonging to the deft 
and obtained a settitment of the land frum him 
on condition oi paying a fixed Salamt and exe 
cuting a Kabuli^at within 15 days The Salami 
was being regularly paid but no Kabuhyat was 
executed till some time after Subsequently the 
deft cancelled tbe plfi’s lease aud gave the lands 
to another person Held that there was a valid 
and subsisting tenancy between the piff and the 
deft and that the deft was not entitled to cancel 
the tenancy, [Mookerjee and Chofznef , JJ ) 
Bhagu Singh v Mohesvvar Barik 73 I C 391 

Relationship— If affected by partition 

among zemindars 

In a case ot private of partition where the 
zamindars divide the tenants among themselves or 
realize each his share of the rent, the original 
tenancy is not interfered with {Fremantle, S M ) 
Sheo Narain V Madho Parshad 

L R. 4 All, 310 (Rev ). 

— Relationship — But den of pi oof 

Where in a suit m ejectment, the defendants 
denied the relationship of landlord and tenant 
but did not claim pioprietary rights, the onus is 
on them to prove it {Burn, J, iW,) Bhol^ Nath 
V KanhaiY^v Lal# L. R 4A 190 (Rev.), 

Relationship — Entry tn khasra if 

su {fictent evidence 

An entry in the khasra that the zemindar had 
agreed to entering a person's name as occupancy 
tenant is not sufficient evidence of the relation 
ship of landlord and tenant {Burn, J M ) 
SUMERA V LaLA MaDAN LAL 

L E 4 All, 589 (Rev.) 

— Relationship — Estoppel — Grant oi 

receipts— ‘ESect* See Estoppel* 

L. R, 4 A, 174 (RevJ. 

Relationship — How created — Tenancy 
not tn writing hut possession given 
Per Mooker fee, J — When in pursuance of an 
agreement to transfer property^ the intended 
transferee has taken possession, though the 
requisite legal documents have not been executed 
and registered, the position is the same as if the 
documents had been executed, provided that 
specific performance can be obtained between 
the parties to the agreement m the same court and 
at the same time as the subsequent legal ques- 
tion falls to be determined (Mookerjee and 
Buckland, //.) Jogendra Krissna Roy v 
Kurpal Habshi & Co 1933 Cal 63 

—— Relationship — Onus of proof 
Where a person is not recorded as a tenant and 
the landlord does not admit he is one, the onus 
IS on the person setting up a claim to tenancy to 
prave that he was a tenant {Batten, J C ) 
Alamsingh V Seth Gopaldas, 

,, 1923 Nag 7 (1) 

Relatwnship^Recorded tenant — When 

a representative of the tenuh 
So far as tenures are concerned, the Bengal 
Tenancy Act makes it obligatorj^ Upon the tenahts 
to have their names recorded* in the landlord's 
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shertsta whenever they become entitled to them 
by succession In the case of a tenure, therefore, 
where only one tenant takes the trouble to have 
his name recorded id tbe landlord's shertsta, and 
the others, either by design or negligence fail to 
do so, it may be presumed that the tenants who 
failed to have their names recorded in the land 
lord's sh^rista consented to the tenant who bad 
his name recorded representing them both in 
transactions and m suits affecting the landlord 
and ibe tenants But other principles arise 
where the Court has to deal with the case of the 
sale of a holding, as to which there is nothing in 
the Bengal Tenancy Act compelling raiyats to 
have their names recorded in the landlord’s 
shensta. It is a question of fact in each case 
whether the recorded tenant does in fact repre- 
sent the holding m dispute and ihat the iact that 
only one tenant is registered is an item in the 
evidence upon the question whether he is or is 
not the representative tenant qua the landlord 
(Das and Adamt, JJ ) Jaideb Thakur v Jamahir 
Misir. (1923) Pat 57 69 I. C 665 

1 Pat L R 47 1923 P. 206 

Relations htp-^ Road cess return 

A road cess return signed by the landlord is 
admissible against him to show that the relation- 
ship of landlord and tenant existed between the 
parties (Adami, J ) Sadhu Saran v Ambika 
Lal* 1923 P 163, 

Relationship — Tenant becoming mort^ 

gagce-^Effect, 

Where a tenant becomes a mortgagee of pio- 
prietary rights of a portion, it does not alter bis 
' status as tenant, Merger does not occur unless 
the whole of the proprietary rights become ^rested 
in the tenant {Frcmantlei 5v -Af, and Burn, 

J M J Ganga Ram v, Sadhu Singh 

L E. 4 A. 192 (Eev ) 

Rclaitonshif — What constitutes — 

Demand for rent— Effect of. 

Where the evidence indicated that the plaintiff 
demanded rent from the defendant, with full 
knowledge that the latter was m possession as 
pm chaser ot the tenant^s lights in the land, 
prima facte this is evidence of an intention, 
uoiesb otherwise explained, to recognise the title 
of the purchaser and unless repudiated, would 
constitute the relationship of landlord tenant. 
Where the defendant purchased the holdings on 
the assumption that they were transferable and 
prolesbcd to be the tenant m occupation, in such 
circumstances, demand by the plaintiff for rent is 
good evidence of mutual consent to the creation 
of a tenancy, unless the plaintiff is able to explain 
that the demand was not unqualified and should 
be differently interpreted {Mookerjee and Ranktn, 
JJ ) Manmatha Nath Kar v probodh Chan- 
DAR 37 C L J 62 - 73 I C 416 

1923 Cal 102 

— Rent — Abatement of — Ouster by title 

paramount 

The Government wrongfully purported to re- 
sume portion of the lands compnsed in a tenure 
in a diar proceeding and formed it into a separate 
estate* The Government subsequently settled it 
with the tenure holder and realised the rent from 
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him in respect of the same 1 he landlord did 
not object to the redemption but accepted 
malikana In a suit for rent by the landlord 
against the tenure holder held^ that the act of 
that Government was an ouster of the defendant 
by a title paramount and such title having been 
admitted by the landlord, the tenant was entitled 
to an abatement of rent in respect of the tenure 
to the extent of the amount payable by him to the 
Government {Walmslcy and G/iostf, //) 
JiTENDRANATH RO'l U ASHl^TOSH GOSWAMI, 

37 C. W. K Ul 70 I C 838 1933 Cal 429 

Rent — Abatement — RtglU of tenant-^ 

Lt m i taiion — A cquiesccnc c 

Where a tenant did not obtain possession ot a- 
portion of the land leased he is entitled to aba'e- 
ment of rent to that extent and although no 
question of limitation may arise, the tenant might 
forfeit that right by long acquiescence 2 C L, R 
6 foil {Lhatter}ca and Fanton, JJ ) Raj Klmar 
BOSEZ/ bURENDKANXTH GOHA CHOWDHURX 

37 C W. N. 166 

Rs n I — A ha I emeu t — U rttform abatement 

for 53 years 

Where it has found that the abatement claimed 
by the defh had not been fluctuating but was 
uniform throughout, and had been umformally 
allowed every year since 1S68, that it was not a 
deduction allowed to the tenants personal!} but 
allowed to particular holdings Held, a legal 
origin has been made out and the apportionment 
among the lands was proper {Marten and 
Fawci.it, JJ ) Krishnalal Chumlal Majumdvr 
DHIRAJLAL NaVNITEAL JHAVERI 

X923 Bom 359 

’--Rent — Boundaries and extent — Claim 

to abatement 

Where in a lease the extent of the lands did 
hot form ao item of consideration at all in fixing 
the rent, but the lands were merely Idased as 
Villages for which a certain sum of money was to 
be paid as rent, the tenant cannot claim an abate- 
ment in the rent on the ground that the lands on 
measurement proved to be smaller in area 
{Kfir^nan and Ramesam, JJ) URPALAPArxi 
Subvanarayana Raju V Rajy or Tekkvll 

17 I. W 94 (1923) M W N. 189 
69X C 517 1933 Mad 459. 

Rent—* Cesses— Liability of heirs of 

Onginal lessees See Contract Act, S 44 

37 C W IT 521 

Ren i — Com mu taUo n—DeUftoralton m 

irrigation system— Refusal of relief 
Where the tenant would not be able to main 
tain in proper order an elaborate and extensive 
ayiStem of irrigation works on which the cuUiva 
tioh of the Iknds depended, the collector exercises 
%se and proper discretion in refusing to grant 
2^1icati0«s for commutation {Maude, M, C ) 
|T;jC4Ki MahioN In re 1 Bat L B 106 (Bev 1. 

^^nl^Ct^tmutaiton— Elaborate system 

of which anappli 
made as well 

aa other the village are irrigated 
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by elaborate and expensive system of irrigation, 
commutation would be refused for if commutation 
were allowed tho‘ e irrigation works would be 
neglected to the ruinous loss of both parties 
{Walsh, J ) bHEO Saran Mahton v Ram Saran 
Singh 1 Pat. L B 88 (Bev,), 

Rent deoiee— Death of some tenants 

prior to suit — 'S oitce— Effect of deer ee 

Wheie a landlord obtains an ex parte decree 
against a number of tenants for rent and in ex 
ecution it IS objected that some of the tenants 
were dead long before the suit, but it was proved 
the heirs of the deceased tenant never got them- 
selves recorded m the landlord’s registers, and 
the landlord had no notice of the death, the 
liability of the tenure for ai rears of rent is not 
aflected and the decree is valid {Mulltck and 
Buckmll.JJ) Bh4Ya JAGDEO Nath Sah Deo 
n, Pratap Udai Nath Sah Deo 

(1933) Pat 374 75 I C. 821. 

I 

j RotU— Decree for— Pm chase ,,11 exeentwn 

j aide — Subsequent salc—VaUdttv of — Estoppel, 
j It lb settled that after a holding has been once 
I sold in execution of a rent decree and has pas 
I sed out ot the possession of the tenant it cannot 
ordinarily be again sold in execution ot any other 
decree for rent due by the same tenant An ex- 
ception however, has been made in cases where 
excLulion Court, though irregularly, allows the 
holding to be sold subject to a liability to satisfy 
another outstanding decree , in such cases the 
auction purchaser is concluded by res judicata 
and the landlorci is competent to proceed in the 
fust instance against the holding and to call upon 
the auction purchaser to discharge the liability 
which he has undertaken But that principle has 
no application where the decree-holder is himself 
the purchaser The judgment debtor cannot 
resist the attachment ot his other properties if 
after the sale the decree holder had changed his 
mind The law gives the decree holder an option 
ind there is no question of estoppel In order to 
create an estoppel the representation must be a 
statement of fact and not of a proposition of law 
{Mulltck and MacphcrsoUt JJ,) Jugylkishore 
N YRAXAN Singh z Bhatu Modi 

2 Pat 730 1 Pat. 1 R 311 (1933) Pat. 306 
4 Pat. X T, 640 1933 P 517 

Rent — Enhancement — Auction pnreha 

scf if hound 

On the death of an occupancy tenant the rent 
of the holding was raised and a relation of the 
tenant, who had no right of succession, was ad- 
mitted by the landholddr as a joint tenant with 
the widow of the deceased On a question 
arising as to whether an auction purchaser was 
bound by the enhancement 

Held that the admission of the tenancy being 
for consideration was binding on the auction pur- 
chaser of the interest of the landholder [Burn, 
J M ) Khushau Ram v Man Singh 

X B 4 A 373 (Rev), 

Rent— Enhancement ofScofe of tn- 

quay. 

In suits for enhancement of rent all that is 
necessary to determine is the das? of the deft4 
tenancy. It is not necessary to make any furth^i 
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enquiry into Ins status e g , whether or not he 
was an under-propiietor, [FumantUi 6 U) 
jANKi Bakshi Singh v Debi Dayal, 

L. R. 4 A 268 (Rev ), 

^Ktnt — LmbiUty to fay^Fatlure to 

deliver possession of paf L 
Where the landlord fails to deliver possession 
of part of the lands demised, the tenant is only 
entitled to a remission of rent and not to refuse 
to pay any rent at all or to throw upon the land- 
lord the burden of provingwhat rent was payable 
to him (Kytslman mnd Ram^sam^ JJ } Uppala- 
PATX SuRYANARAYANA RaJU V RUA OF TEKKALU 
17 L. W 94 (1933) M, W, N. 189 69 I C 517 

1933 Mad 459 

Rent — Payment to wrong person — Suit 

by rightful eJatmant 

Where a person claiming to be entitled to tht 
rent of certain property brought a suit theretor 
and obtained a decree for such rent he is Ublc to 
the rightful landlord to account for the rent so 
received [Bancrji and Golal Prasad^ JJ ) 

MAHABIR PKASAD V Mt PAUb-\NDl. 

45 A 410 31 A L J 345 L R 4 A 519 

74 I C 939 (3) 1923 A 683 (3) 

'—*-Rent — Possession Hot given — Remedy of 
Zesset 

Where a lessee of an agncnltural laud is not 
given possession of a portion of the demised land 
it IS open to him to sue in the Civil Court for 
damages for breach of contract but there is no 
possible method by which he can obtain a le- 
duction from his lease money from the Rent 
Court. The Rent Court can certainly not award 
him damages It is not a question of set off 
because a set olf must be an ascertained sum 
{Stuart^ J ) Muhammad Altaf Ali Khan v 
Ram Phool Kunwar 7i i. c 400 

1933 A 367(1} 

— Right to sue for ^-Tenant rcpudi- 

at^ig liability --Effect of 
Where a tenant has repudiated altogether his 
liability to pay rent to the landlord under the 
lease Held, on the analogy of a suit for damages 
based on a breach of contract that the right to 
sue for the rent for the entice peiiod accrued on 
the repudiation by the tenant and that the land- 
lord was entitled to claim the full amount of his 
rent as damages due to Inra on account of the 
breach which took place on the defe dant’s 
repudiating all liability and that he was not 
bound to waif until the end of the yeir or until 
the month m which the remainder of the rent was 
payable.^ {Broadmay and Harr mn, JJ ] Bodh\ 
STUB Dayal, 71 1 836 

- — .--^Rent— Suit by landlord for rent in res- 
pect of a portion qf the holding See (1922) Dig 
C oL» 714, Maharaja }K:eshava Prasad Singh v 
JilATHURA KDAR. , 69 I. C. 704 

—Suspension of — Htspossc sston 
^)^om portion of holding 

Dispossession of a temnt by the landlord from 
a portion of the boldipg causes suspension of 
the entire rent of thc^ ^dxog, {Nembmld and 
Papton, JJA Ramaj^i Rai v ^ara 

Chandra Das^ ' ' 19^3 Cal, 1634 
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Revision, 

When a tenant's house falls down, the site docs 
not revert to the landlord, The tenant has a 
good title to the dilapidated premises (Stuart ^ J ) 
Mahaduo V Ram Bh^kose. 

75 I C 679 1923 All 365 

Rghts of— Excavating land 

Tenants holding permanent heritable lands on 
payment ot fixed rent are entitled to make exca\a 
tions for making bricks, and in the absence of 
special reservations, the landlord s right is only 
to get the rent fixed, {J^almsley and B B, 
Qhose, JJ.) Bar=^da Prasad Bxnerjee v 
Bhupendr\ Nath MUKherjee 50 Cal 694 

76 I C, 56 

Rights of— extra compensation acquired 

by tenant— 'Effect See Land AcguisnJON Act> 
SIS 38 C L J 366 

Tenant-Right of landlord — Surrender 

by tenant before expiry of period — Damages. 

Where there was a tenancy for 3 years, the 
tenant cannot put an end to it before the expiry 
ot the period by merely giving notice of lelin- 
quishment Even where the landlord accepts 
the surrender oy reentry, he is entitled to 
damages for the breach of contract, but not for 
rent tor the unexpired period, though the latter 
may form the basis foi damages (Mookerjee 
and Bt4ckland, ]J ) Jogendri Krishna Roy v 
Kuhpal Hakshi & Co 

1933 Cftl 63 

.Rights of — Pnor litigation between 

tenants— Effect of 

Wheicinasuit between two tenants of ad- 
joiiiing plots of land from the same landlord, relat- 
ing to the actual extent of the holding of each 
tenant the landlord is actually made a party to 
the suit he is bound by the decision therein, 
(Uookerjee and Rankin ^ JJ) Bhufendra 
Kumar Chakrabutty v, Suiua Kanta Rai 
Chowdhuky 

38 C X, J. 291 

— Shamitat Deh— Partition of common- 

land — Ejectment of plaintiff from his land in 
OefV<i Thulla 

The land in sui t as well as 4 bighas 19 biswas 
cultivated by the plaintiffs foimed part of the 
village common land , when this common land 
was partitioned according to ThuUas, the land in 
smt was allotted to Thuila Surta and the other 
plot to Tulla Kanca. The plaintiffs were m 
possession (cultivating) of the latter plot and the 
defendants were similarly m possession of the 
land in suit, and although the ownership was 
changed at partition, the parties continued in 
possession of their Respective plots. 

When the Plaintiffs were ejected from the land 
ID the Thulla of defendants which they were 
cultiviting they sued for the possession of land in 
Suit which was m their Thulla 

the arrangement waS only for mutual 
convenience and the plaintiffs were entitled to 
get pos&es^ioii pf the land in suit from defendants 
who had somehow got their names entered as its 
pioptietors. [Broadway, J ) Mughla v. Abhb 
Ram * V 

' 1925 Sail, 1^4), 
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Status of tenant — Clause cuhtlnig — 

Landlord to reahso rent summarily^ 

Where the tenancy ot the pkintufs was un- 
questionably a rai> at’ s tenancy the status of thu 
pJaintiifs could not be elevated because a condi 
txon was annexed to the lease which entitled the 
landlord to realise rent by summary piocess, 
(Uooket'iet. and Chotzner^ JJ) PuR^A Chandra 
Das V All Mahomed, 37 G D ^ §48 

70 I 0 999. 


'^Status of Unant --Entry in Jamabandt 

fapers — Effoct, 

An order in a correction of records case direc- 
ting the applicant’s name to be entered as an oc- 
cupancy tenant has the effect ot defining his 
status until xt is attacked by some other party or 
until he obtains under-propnetory-rights (Fte 
mantlets M) Mahwt Ram Das v Jangi 
Singh. L R 4 A. 281 (Rev.) 


' - — Status of tenant — Raiyat-^ sub-ieuant 

— Lease m favour of relations of Zemmdar 

Tbc question tor decision in the case was 
whether certain cultivators who had been hitherto 
recorded as sub-tenants in land included ni a lease 
given by the zemindar to a temale relation living 
with him had a right to record is tenant-i in- 
ctiiel with retrospective diect, the result ot which 
would be that they would be given occupmej 
rights. Held that leases of thib kind were fictiUous 
and that the sub-tenanS should be recorded as 
tenants-in-chiet so that the occupancy rights were 
acquired 

Whatever private arrangements the zammdar 
might like to make with the members of his owa 
family, their names should not appear in the 
record as intermediary between himself and his 
tenants or sub-tenauts of his sir (FremantlCi SM ) 
Sahheo Rai Mt Bhagwati Kcar 

L S 4 A. 227 (Rev.) 

^~Statusot tenant ^Tiansfer of tenancy 

^Rights of transferee 

A person who was at one time holding as 
ttoaut paying rent could not degenerate into the 
status of a trespasser merely because the succes 
sor to the proprietary rights took no steps to 
levy rent on him [Vearson J M ) Ashraf Ali y, 
Bakhta WAR X R 4 A 14 (Rev ) 


Sub tenant— Es 00 tment of head tenant 

—Bffect of^ 

It IS convenient that actions for possession 
based On forfeiture should be brought against all 
the parties interested in the premises The effect 
of not making every sub tenant a party is not to 
hmit tbe right which the landlord would have, 
on obtaining his decree, to obtain possession of 
the premises by executing the^ decree against the 
tpnanb 

^ Once the owner obtained a decree m ejectment 
^ the head lessees and that decree having 

ofbfeuned S, 115 of the Transfer of pro 
a|l rights of sub-lessees who held 
5,^ad l^sees were at an end, for the 
a landlord cannot give io a 
mnt something \^dnch he does not 
. , ft tils righfe areg<^ne. those 

blai& md through him lose their 

' ' i also- .The effect of the decree was that 
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j the present defts , who were the head landlords 
of the plffs , were entitled to possession of these 
I premises as against the plfts and as against the 
I plff'b landlords {Pagc^ J ) Kamkissen das v, 
Binjr \j Chowdhury §0 Cal 419 

j 1923 Cal 691. 

I — Sub tenant— Stranger faying rent to 

Zemindar — Inference — Relattonshif 
^ The mere fact that a peison other than the 
I tenant is cultivating the land and paying rent 
direct to the Zemindar does not deprive the tenant 
of bis right« It only suggests some private 
I arrangement and a relation of landlord and aub- 
. tenant {Fremantle Dube S M and Burn^ J il/.) 
Hazari DyKA Dcjbe Shukul 

X. R, 4 All 404 (Rev ). 

— — Siu render — Effect on under tenancy t 

When a tenant surrendered his temancs, the 
j subtenancy was also determined thereby {Batten^ 
J C) Gopala V Sakharam 
[ 6 N X, J. 234 73 I C 16 1923 Nag 261 

f 

I Su} render -Joint lessees— Sut fender by 

I one — Validity and effect of 
} Where there are two joint tenants under a lease 
though one joint tenant may be competent to 
surrender for the other joint tenants as well as for 
himself, he would only be entitled to do so if it 
was for the benefit oi them all Otherwise the 
o^her joint tenant is entitled to continue in sole 
possession [Robinson, C J and May Oung^ J ) 
Malng Kyaw Dunzan 2/ Ma Sein 

1 Rang 19 2 Bur L, J 60 74 I C 68 (1) 
1923 Rang 15 

Tenancy — Tenns of— Inference from 

conduct 

Where the terms upon which a tenancy was 
created cannot be proved by direct evidence the 
subsequent conduct of the parties may be con'll - 
dered with a view to determine the nature of the 
tenancy 16 C L J 322 Ref (Ncubould, J ) 
Abhaipada Sircar v Ator Dome , 

1923 Cal 294 (1) 

Tenant holding ovei — ]Vho is 

A tenant holding over is a person who after his 
right to occupation under a lawful title is at an 
end continuing in possession without the agree- 
ment or disagreement of the landlord (Halltfa^ 
A J,C) Narayan V Tu'karam 

74 I, C 93 1923 Nag 310 

— Termtnaiton of tenancy — Subsequent 

occupation by tenant 'Damages— Rent— 'Right to, 
Where the terra of a tenancy, under which 
rent is payable periodically, is brought to a pre- 
mature termination* the lessor is entitled to dam- 
ages and to rent for unexpired term of the 
lease Even the acceptance of surrender does 
not preclude the lessor fiom suing for damages 
I ^or breach of the contract it docs not destroy the 
' existing cause of action {Mukerjee and Ckoizner, 
JJ) Bejqy Chandra Sinha Howrah Amta 
Light Railway Co Ltd 72 I C 98, 

Thekadar — Powei of creation of tenancy 

Normally, and unless there is something against 
it in the terms of the theka a thekadar of pro- 
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lANDIOED AND TENANT 

prietory rights has all the powers and privileges 
that a landlord has under the Tenancy Act in 
respect of his tenants and in respect of creating 
tenants But the powers of a thekadar may be 
limited by conditions m his iheka that he should 
not lease out land or create new tenants A 
distinct prohibition does not cease to be a pi o 
hibition because the person who acts against the 
terms of that prohibition is made liable tor 
damages [Batten^ J C ) Mulloo v Kundjin- 
LAL ni C 863 1923 Nag 139(2}. 

Title — Denial oj — Interpretation 

Where a tenant, in the memorandum of appeal 
in a Land Acquisition case described himself as 
the owner ot the portion acquired and the 
question was whether that amounted to a dis- 
claimer ot landlord’s title Held it did not amount 
to “a distinct unequivocal renunciation of the 
tenancy’' which is essential to constitute a 
disclaimer such as the law contemplates The 
court has to bear in mind not onlv the nature 
of the document in which the expressions occur, 
but also to the nature of proceedings in regard to 
wh^ch the document was drafted In considering 
whether what has taken pi ice amounts in law to 
a denial of the landlord’s title, the Court must 
have regard not od1\ to the language used and the 
circumstances under which it came to be used, 
blit must also consider what the tenant intended 
by usiiig the particular words under the particular 
circumstances. {Shadt Lal^ C J and Ffotde, J,) 
Zia-ud-diih Fakhr-ud-din Ahmad Khan* 

4 Lab 160 73 I. 6 791 1933 Lah 464 

Transfer of holding— Fixed rate tenancy 

— Effect of transfer— Transferee an agricultural 
tenant See (1922) Dig Col 717 Thakxjrji 
Maharaj AnantBharthi 

L E 4 A 6 (Eev ) 69 I C 834 

Transfer of portion of holding— Effect 

See (1922) Dig, Col 717 Prithi Mahton v 
Jamshad Khan 1 Tat 693 

Trees — Right to-^^Biirden of proof — 

Record of rights— Entries in 
The landlord is under the general law en- 
titled to the trees and the burden is on the tenant 
to prove the contrary. Wnere however there* 
cord of rights contains an entry in favour of the 
tenant the onus is shifted and the landlord must 
rebut by evidence the presumption raised by the 
entry. 61 I C. 420 foil (Ross, J ) Ram Pari- 
CHAN SingH 2? Biranji Prasad Singh. 

1028 Tat 269 ' 4 Tat. L T 246 72 I C 167 

1923 T. 295 

Trees— Right to enjoy, whether vests %n 

the landlord ot %n the tenant^ 

In the absence of a custom or a contract to the 
contrary an occupancy tenant is entitled to enjoy 
the fruits of all the trees on the holding The 
presumption of law* and the general rule m the 
absence of custom, is that the property in Umber 
m, a tenant^s holding vests m the zemindar, and 
that the tenant has no right to cut and remove 
such timber. But it appears to be clear that in 
the absence of a custom or of a contract to t^e 
contrary a 2emmdar has na right to intmffere 
with the enjoyment by big, tenant of the tree£(^; 


LAND TENTTEES 

upon his holding as long as the relation of land- 
lord and tenant subsists (Lindsay and Darnels, 
JJ ) Kamfta Prasad v Sheo Prasad 
45 A 361 21 A. L J 292 L E 4 A 86 {EevJ 
711 C 971 1923 A 406 

Trees— Right to— Trees planted by ten- 
ant 

Whatever view may have been foimerly held 
the presumption now is that a tenant has a right 
to cut and sell trees planted b> him, 43 A 606 
followed [Daniels, A J C ) Ram Nath v Mata 
SahAI 9 0 & A L, B. 479 1923 A 417 (2) 

72 1 C 108. 

-Under proprietary right-— Settlement re 

cords— Declaratory decree See (1922) Dig Col 
718 PiRTHiPAL Singh v Ganesh Din 

44 K L J 29 37 C I. J 219 25 0 C 896 

9 0 L a 649 32 M I T (T C ) 109 
I E 4 T, C 7 18 L W 41 9 0 & A I E 841 
71 1 C 641 60 I A 210 (T. C.) 

Under proprietor— Right to eject 

Where a person is recorded as under proprie- 
tor in the revenue records and so long as his 
name is not removed therefrom by a cml court, 
he IS entitled to receive rents and can issue 
notice of ejectment (Fiemantle^ S M) Maula 
Khan v Bindeshri Bakhsh Singh 

L. E 4 All 317 (Eev ) 

'Vatandar Khot m kolaha District— 

Right to InjaU trees tn Khoh mshat lands 
Where in a suit by Vatandar Khot the question 
was whether the plaintiff or the defendants were 
the owners of certain injali trees standing upon 
lands which were m the occupation of the vendors 
of defendants who were not dhaiekarts, but held 
their lands since the introduction of the Survey 
Settlement as tenants of the Khot, subject to cer- 
tain rights in the nature of the right of occupancy 
Held, that by virtue of Dunlop’s Proclamation 
of 1821, the Khots became the owners of the 
Injah trees standing in Klioti tshat, and there has 
been nothing to extinguish those rights or to 
transfer those rights to the present defendants 
Held, furthei that the mere failure on the part 
of the plaintiff to sign the annual Kabuliyat 
should have this result only, that he would not be 
entitled for the time being to the right of manage- 
ment of the village That would not however, 
affect any other right which he might have inde- 
pendently of that right of raanagemewt, such as 
the right to timber growing in Khoh nisbat lands 
SB H C Foil (Macleod,C J and Crump, J) 
Ahmad BAbd Dabir v Ganesh Vishnu Pendse. 
36 Bom E E, 621 73 I C 1035 1928 Bom 462 

LAND TBNDEES— Aruns* 

Arazi lands are held on a distinct tenure from 
that of the mauza or mahal and their ownership 
conveys no title to any right or interest m other 
parts of the raauzas or mahals, (Rafiq and 
Lindsay,, JJ ) Surwan Prasad Tewari v, Basdeo 
Narain Singh. 21 A D J 66 L E 4 A 57 

(1923) A 139, 

Berar—KhaiediV — Rights of aluna 

Hon, 
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At the time of the first settlement m Berar 
viliageb obtained on full survey asscasmeni fields 
used for grazing cattle One among them called 
kbatedar responsible foi the whole assess- 
ment and the property was entered in his name 
though it belonged to the villagers as a body The 
assessment was collected among them and through 
him paid to the Government — An alienation from 
such a kbatedar who is aware ot the real nature 
of the title gets nothing at all [Pndeaitx 
4.J C) Laiif Pandhari, {19281 Nag, 214 

^Chuknt Tenure 

The term Chukni is used with regard to a 
particular sort of tenancy in Myrnensingh and its 
incidents are governed by custom [Walm'^ley 
and I) ) Bhuin Sheikh v Bai \i 

Sarkak (1928) Cal 375 

Pazendati tenurt& — IVhat js 

In its strict or piopcr meaning Fazendari tenure 
means an indefeasible right to hold in perpetuity 
on payment of a small quit or ground rent, in its 
loose sense, any kind of tenure agreed on between 
the parties, 

The estate to be really Fazendan must be one 
approaching as near as possible an estate of 
absolute ownership It must be of unlimited 
duration subject to such rights as escheat There 
must be no rights of re entry or resumption on 
the part of the Go\ernment {Faw^^etf^ J ) 
RahihtUllax? Hasanali 26 Bom I, R 1192 

— Ghatwalt Icnurt — Incidents of— Sue- 

oession—Hmdn La%o relating impaiHblc estates 
— Apphcabihty or 

The incidents that attach to the tenure known 
as GhatwaU are (1) that it is impartible and 
permanent , (2) that it descends by lineal pn* 
mogemture , and (3) that it is alienable at least 
with the consent of the Zammdar 

Where the family of a ghalwah is governed by 
the Mttakshara law the devolution of immovable 
property m the family must be go\erned by that 
law sublet to the question of impartjbility, unless 
either Iher^ be some special custom of the family 
in thq contrary j or unless there be some peculiar 
fsat^fe ipherent in ghatwalU tenures, which pre 
vents the operation of the Mitakshara rule of suc- 
cession in the case of impartible property The 
GhatwalU property ib impartible and the sons and 
the other members of the family take no, imme- 
diate interest at birth entitling them to claim 
partition* But m a pint Mitakshara family tho 
course of succession to ghatwatlt property is not j 
<toerent form that which regulates the succes- 1 
sje^ of other ^impartible property, In a Mitak- 
sh^a f^ily living m commensahty, the inherit 
taijce 0^ 0^ impartible estates is confined to 
mmd Imembers to the exclusion of the females 
unless the estate itself is separate or self-acquir- 
ed,. C* J and Faster, J ] ThaeUeaim 

FotCATT KmuARi V Maharaja Kumar Kao 
:^|^WAm,FRASAp Singh 4 Pat B T 473 

— Incidents of — Hindu temple— 
l|®pfeM|lfra^dar See {I92i) Dig Col 719 
I r EvXlappa Mudaliar, 

j N* 317 , 21 A. I J 260 (P. 0 ) 

^^^mi0dar*s pmsession 

miin 


IBASE 

The possession of Chauktdai i Chnkran lands 
by a Ztmmdar may become adverse to the 
putnidar in a variety of ways eg, when the 
lands are settled by the Zemindar with tenants 
or wnen the putntdar after being invited to come 
and take the lands does nothing and the Zemin- 
dar thereafter makes other arrangements either 
for holding the lands in khas or for settling the 
same with ijamdm s or the like {C C bhose 
and Pan ton, JJ ) Srimati Nagendra Bab 
Choudhura'ni %u Maharaja of Burdwan. 

28C W N 114 741 C 163 

Sii nghti— Acquisition of 

An ucCupancj tenant who become^, /unmdar 
dot-s not acquire sir rights m his occupincj hud 
[Fremantle^ S V) Mx Smirkhi Kuar Ram 
T\ nu H\i I. R 4 A 198 (Eev)* 

Sit — Rights if ti ansfera hie 

Sir Tights could be Iraiisierred before 137^ 
[Fremantle, S M.) Kikhai Rai?:/ Mt Umrao 
Beglm L R 4A11 416 (Rev) 

1 ndei proprietary tenure^Shankalaf 

A Shankalap Koshist may or may not be an 
under-propneta^ tenure and the expression is 
not a term of art with a definite meaning 
Hasan, A J C) Hinohir Lal v , Achuanand 
9 0 li J 818 (1923) Oudh 27 

Under raiyati holding— Transferability 

of holding— Custom Sec (1922) Dig Col 718 
Tuka Meah Nabin Chandra Ma/umdar 

(1923) lah 292 (2), 

LEASE— B, cuc/z of covenant foi quiet enjoyment 
— Eviction 

U IS settled law that any annoyance on the part 
of the lessor himself which presents the lessee 
from enjoying the demised premises as per terms 
of the lease amounts to a breach of the covenant 
for quiet enjoyment It is not necessary that 
there should be actual eviction, as the same can 
be inferred from acts like seizure of crops 
[Prtdeaux, A J C) Deboo v Jiwan Rao 

69 I C 284 1923 Nag 31 

Construction — Bemayadi lease — Build- 

tng purposes — Permanent tenancy 

Under a bemayadi lease, no term was fixed for 
the lease to run and the purpose of the lease 
was to hnable the lessee to erect a gola house 
There was a stipulation that the lessee shall not 
construct any pucca building without the express 
and written permission of the lessor. The lessee 
had built a superstructure with the permission of 
the lessor Held, that the lease was of a per- 
manent character and not one from year to year, 
(Jwala Prasad and Adamt, JJ ) Forbes v 
Ha\lman Bhagat 2 Pat 462 4 Pat L T, 414 

1 Pat L R, 190^ 

ConstiucUon — Boundary line— Settle^ 

meni map — Mtsdesoripuon 
In the tease of the plff the land was thus des- 
cribed, land lying withm the boundaries as 
shown in the map which is in the settlement 
papers and appertaining to the Sadarkabs mahak » 
oiOi* again in the schedule as 4 drones, 14 
kanis of land m dag No, 1742 1379fi ol the 
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present sar\e>, ’ The detts layd was simi- 
larly described in bis leabc, * Land 1> mg within 
the boundaries as shown in the map which is in 
the settlement papers, etc and in the Schedule 
as ** 1 drone 5 gandas uf land m all covered by 
dag No 174^ 13797 of tne present survey, etc, 

It was admitted that the reference to the map m 
the leas-^s had ihis effect, t lat it should be treated 
as incorporated in the leases and forming part of 
the documents It things stood alone, there 
would ha\e been no question that each party 
would be entitled to the dag as shown in tne map 
as forming his parcel and the boundary line 
would have been the line drawn in the map In 
the map however, at the place where the boun- 
dary line had been drawn a gopath bad been 
depicted but as a matter ot fact there was no 
gopaih m the lucahtv Theie was however, 
actually a gopath m existence further to the 
souib of the boundary hue as drawn in the map 
Held that the plff was entitled to ail the lands up 
to^be hne as drawn in the map, without reference 
to the actual site of the gopaih 

The map was refened to in the leases not for 
the purpose of showing the site of the gopath, 
which IS no mentioned at all, but lor the purpose 
of showing the boundary lines, and the mistake 
in the drawing of the gopaih at the place was im 
material, 

As soon as there is an adequate and bufficieiit 
definition with convenient certainty, ot what is 
intended to pass by a deed, any subsequent 
erroneous addition will not vitiate it (Wahnsley 
andGhose, JJ) Darapali Saoagar v Najir 
Ahamed 60 Cal 394 1933 Cal 669 

Conslrudton — htxed rent 

Where a lease deed provided for enjoyment at 
a certain fixed rent trom son to grandson, per- 
manent and heritable rights are coni erred but not 
the maximum of rent leviable [Richardson and 
Ghoscj JJ ) Raj Mohan Fodder v Taraprosan- 
NA 1923 Cal 364 

Construction — Kabuhat— Provision foi 

payment of salajm- Involuntary transfer coven- 
ant against alienation (1922) Dig Col 722 
Monmatha Naih Mitfa V Chinu Lai Ghose 

70 1 C 61 

^Construction — Lease at fixed lenL^ 

Tne use of the words pulrapoiUi adi krante 
indicates that it was intended to be a perpetual 
lease* In me body of the document there was 
in one place an uiioertaking bj the tenant to pay 
fixed ren^^and in another portion the tenant un- 
dertook to pay m addition to the fixed rent, certain 
other Sums, t e road cess and public works 
Cess as assessed and any tax or additional amount 
that may be assessed or settled by the Govern- 
ment m future in respect oi lands of the tenancy, 
Held the tenancy was intended to be a lease at a 
fixed rent. The restrictive clauses ‘the tenant 
undertakes not to excavate any ditch or tank, 
prepare bricks, construct pucca buildings and cut 
down trees etc., without taking a written order 
expressing consent from the landlord” do not 
modify the nature of the tenancy [Mookerjee 
and Choizner, JJ ) Golam. Rahaman Misiki 
7) GDRDAS KuNDO CHOtJDHRt. 

38 0 L X. UO 1933 Oal. 606 

Y D-54 


LEASE 

^Coud nut ion-- Lease for seven years'^ 

PrLViSton for another lease wtih same condu 
tious — Ri^ght of landlord to before the expiry 

of first lease 

Under the terms of a hikapatta the lessee was 
to enjoy the property f r ^even years and that 
after the expiry of that period the lessor was to 
execute a fresh patta on the same conditions as 
before and with respect to the same lands In a 
suit in ejectment by the landlord after the expiry 
of ihe first term of 7 years Held that the landlord 
was not entitled to eject The lessee was in 
possession and since the time for the specific per- 
formance cf the contract of lease for the second 
period of 7 yeais had not expired, the effect was 
the same as if a renewal had been granted 
[Buckmil and Kdlwani Sahay^ JJ) MoHIT 
NARiYAN V KamaL NaTH OJHA 

(1923) Pat 23 1 Pat L R 69 1923 P 236 

Consii uction—Lea^e for specific pur- 
pose -Dutafion 

A lease prov ded “ under the rent note dated 
2Qd August 1890 executed by my Dadi, named 
Fundabi, the land, is in your possession lor the 
purpose of your ginning factory That khata 
holder died and the khata is ti ansferred in my 
name as heir Therefore I have 6\ed the rent of 
the field which is given to you by Lundabi foi 
constructing a ginning factory and is ui your pos 
session, at Ks 120 per annum, and given it to you 
in order that 30U may keep it in your possession 
as long as you please You should aUays keep 
this land in your possession for the use of your 
gmmng tactory 1 will not ask it back ” Held 
that It was an agreement with i particular com- 
pany, the original lessees, that they should hold the 
land as long as they liked A perpetual lease is 
determined by the death of the lessee, 4 Bom, 424, 
Ref, and on the same principle where the company 
to whom the land is given for a specified purpose 
IS defunct, the lease comes to an end The lease is 
a perpetual one in the sense that the lessees could 
do what they liked with the land and any diversion 
of use of the land from the purpose for which the 
lease was apparently granted would give the lessor 
a right of re entry and therefore in the present 
case the lease came to an end when the land was 
no longer used for ginning factory {Prtdeaux, 
A J C ) Govardhan Das j, Wahed Khan 

1923 Nag 243 

Construction— Mireshorotto Janmaiya 

Meaning of 

Held on ^Construction of the lease that the 
lease was permanent and heritable and that by 
the use of the words Mireshorotto Janniatya 
it was intended that the tenancy should be herit- 
able and to be enjoyed by the grantee from gene- 
ration to generation The word Mireshorotto is 
a mis bpelimg [Walmsley and Suhraw aray JJ ) 
Ajimanxessa Bibi V Panna Lal Sil 

27 0 W N 1037 1923 Cal 706 

Conslruchon— Right to binld— Boun- 
daries and area — Conflict — bffect of. 

The fact that the lessee was given possession of 
an area of land less than that granted by the 
lease does not justify his encroaching on of her 
lands of the lessor outside the area specified m 
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the boundaries The portion of a lease go\ern- 
ing t^e lessee's right to build was as follows 
You shall not be competent to make big excava 
tioiib but you shall be competent to construct 
pucoa wall, pULca prny ind pucca plinth of the 
tin ghur ’ 

fields that reading the clause as a whole, u 
was the intention oi the parties that the lessee's 
right to erect permanent structures should be 
limited to those specified in the condiuon and 
that this condition amounted to a prohibition to 
build any other structures than those expressly 
mentioued {i^ewhould and Lunitngy JJ ) Dina- 
NATH Das V Gopal Chandra Das 

1923 Cal 309 

Conslructwn -^Jhtcva *Mokra --Mianing 

0 / — Tenanoy from generation to generation 
The word " thicca " is usel to indicate the 
creation of a tenancy and the word ‘ tnokra *’ is 
m reality * Mokaraii,* indicating that the rent 
was hxud m perpetuity Consequently, if these 
two Words are taken together, there is no escape 
for tne inference that the rent was h\ed in 
perpetuity , m other words, that the tenure was 
not only maurasi but mokaran There is, how- 
ever, a subsequent clause in the document which 
may militate against this view, nimely, ihe 
clause wnich bars the alienation of the tenancy 
wwbout the consent of the landlord ( Mookerjee 
anti Choizner, JJ ) Reshfe CasB v Bhlban 
Moha\ Pal 72 I C 1047 

Determinaiton at lessor* s will — Lessee 

whether can bt ejected 

Where m a leabe there is an exp 1 ess term that 
the lessee shall vacate the land in case he laiis to 
pay the rent or whenever the lessor requires him 
to do so the lessee is liable to ejectmem and the 
lease is an yearly lease though a longer period 
1 $ mentioned iii the leabC [Gokul Prasad^ J ) 
Ghasi R^m V Malom^ Club 75 I C 603 * 

1923 A 382 (2) 

— ^Foifeiturc— Relief against clause -Nullity 

Stc (1922) Dig Col* 224 Hiranandhan Ojha 

V Ramdhar Singh 4 Pat L T 292 

69 I G, 886, 

Mourasi Moauran— ‘Fixed rate of rent— 

Coiseot decree-agreeing to pay enhanced late — 
Effect of See (1922; Dig Col 724, Piuyanath 
Ghose Vi So iBNDKA Nath DiS 69 I G 992 

-^Premaittre tenninalton-^Damages 

Where the term of a tenancy und^ which the 
rent is payable periodically is brought to a 
premature termination the lessee is entitled to 
damages and not to tent for the unexpircd term or 
the lease Even the acceptance ot surrender does 
not preclude the lessee from smog for damages for 
bfeach of the contract , it does not destroy the 
emsting cause of action [Mookerjee and 
C^fsner, JJ } Bijoi Chandra Singh v Howra 
-^AtaGHT R'i Co Ltd, 38 C L j 177 
. 1923 cal 624 

j" ' T enuticy on sufferenoet 

thhsg as tenancy on sufiferance 
J andGkost.J] Rea«od 
P ABDDL Jabbar 

V ^ 681 C 604, 


r LEGAL PRACTITIOKEB, 

I LEGAL PBAGTITIONEE— 4dmjssmws of t/ucs' 
#io« of law —Effect 

Counsel cannot bind his client by an admission 
made purely as a point of Uw {Ptpon,JkC\ 
Habib Gul %! Shahd4.d Khin, 73 I G 594 

Authority to compronnst must hee\.‘ 

praised 

A pleader, who does not hold and has not hied 
m the suit before the Court his client’s general 
power OI attorney authorising him geneially to 
compromise suns on behalt of his clients, cannot 
be recognised by a Court as having any authori y 
to compromise the suit unless he has filed m the 
suit bis clients vakalatnama giving him authority 
to compromise the suit before the Court (oif 
John Edge) SolrindR4 N4TH MittRA V 
Hervmb\n\th BA-NDOPADHAYA 

45 M L J 453 (1923) M W N 784 » 
33 M L, T 294 (P C ) L R 4 P C 138 
1923 P G 58 

Counted — Duty of 

It IS incumbent on counsel to see that their 
clients are properly represented when their case 
is called on for hearing If a counsel is unable 
to appear himself he should arrange for another 
counsel to take the bnet for him {Abdul Raoof 
and Maritneau, JJ ) Saif Ali v Chiragh Ali 
Shah, 1923 Lab 97 (1) 

Duties 01 — Officer of Court — Joining an 

association declared unlawful — Effect See 
Letters Patent (Lahore), Cl 8 

4 Lab 271 

— — -~Dut%ei^ of — Scandalous charges against 
pidges^ Professional mtsconduct 
Members ot the legal perfession are under no 
duty to their cUeais to make grave and scanda- 
louua charges either against judgCb or the opposite 
paity on the mere wish of Iheir clients They 
are not puppets compelled to ob‘^y the dictates of 
their client where matters of good faith and 
honourable conduct are concerned They are 
agents, iivt of the man who pays them, but are 
achng in the administration of ^justice and are 
bound to exercise an independant judgment and 
to conduct themselves with a sense of personal 
responsibility {Meats, C J Walsh and Sulat 
man, JJ ) In ihe matter of Durga Prasad 
Mithxl 21A L j 893 L R 4 A 615 

— Mtsconduct— A ppltLatiQu for renewal of 

certificate — Suppression of facts — Discharge 
from Government Service, 

\ pleader whu had been discharged from 
Government service for improper conduct in 
corinecHon with a criminal case concealed the 
fact, and applied for renewal of the Pleader's 
certificate Held that though the conduct of the 
pleader in relation to the criminal case was open 
to grave comment, yet it was not such as (o justify 
the refusal of tlie application for renewal of the 
certificate The HighCwt ordered the renewal 
of the certificate after sj\ months (Mookerice^ C 
J and Fletcher, J) MUKUNDa Lal Dhar In ihe 
matter of 27 C W N 528 37 G L J 391 

— — Perjury —Conviction for — Effect, Pro- 

pnHy of convtctwn if op n io challenge — Matters 
to be considered— Removal by Benchers— Bffct 
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lEGAi. BRAotmomn 

The conviction ot a legal practitioner for i>er 
1^*7 &ood ground tor btnking off hib name 
troin the roll ot practitioners In deciding the 
quesoun, the propriety ot the conviction cannot 
be questioned, but the court can go into the tacts 
to find out lor itself the extent of the moral tur- 
pitude involved Where the convictiou is a 
foreign court, but the law is the same as in India 
and there has bucn ^ fair trial, the same prin 
ciples will appl> 

An order ot disbarment is not couclusucloi 
all time if circumstances change and the court 
IS convinced that the delinquent has been brought 
to a higher sense of honour and duty, t le order 
can bt> cancelled, 

Wheie a long timi has ehapsed since the date 
of conviction and there is evidence that m the in- 
terval the practitioner has been le iding a 1 honour 
able iuc, that matter can be taken into considera- 
tion when the disciplinary powers of the colul 
have been invoked 

V- Disbarment ot a member oi the English Bar bi 
the Banchers of his Inn does not tpsa facto lead to 
his being struck off the r^lls of an Indian High 
Coart The matter would have be decided under 
the discretion given by the Letters Patent 
{Schwabe^ C J Couits Totta and Kjt^huan^ JJ ) 
In the Matter of an Advocate of the High 
CoURi 46 Mad 903 46 M L J 639 

18 I, W 323 38 M L T 110 (H C ) 

Pleader— Duty of— Non-payment of fees 

—Duty to act — Liea See (19-if) Dig, Col 905 
Muthukris iNA Yachkndra Bahadur v Nurse 

69 1 C 695 

— Professional misconduct — Defiance of 

law— Taking the law into his own hands Mis 
conduct Sec Letters Patent (Pat) cl 8 

(1928) Tat 42 

-Proiessional miscmduct — EaLe repre 

senlation to client as regards possession ol cer- 
tain documents — Apprelieusion of professional 
unpopularity— Conduct improper— Expresbion of 
disapproval of pleader '5 conduct sufficient, See 
Legal Practitioner"’ Act, S, 13 (b) and (f). 

ITI W 368 

Pfofbsstonal misconduct --Insulting le^ 

ier to Magtsiraie— Instructions— Cond*Uonal- 
apology 

A letter addressed by a pleader to a Magistrate 
with reference to a case disposed of by him 
containing improper and vulgar abuse of tbe 
magistrate and a demand for an apology followed 
by a threat of further proceedings, is highly ob 
jectionable and the pleader ts gmlty of profes 
sioual misconduct. Instructions from client are 
no excuse whatever for a pleader exceeding what 
IS his duty towards the Court Ir cases like this 
an apology and much less a conditional apology, 
WDnld be insufficient {Maoleody C J and i^rump^ 
/) The Go\t Plea-der w, Tatkf 

26 Bom. B a 264 72 I. C 353 
^ 24 Cr. L. J 353 1923 Bom 234 

— — Renewal of certihcafe — Refusal — Dis- 
charge from Government Service — Effect of See 
Pleadfr ‘ 27 C W N 628, 


LEGAL PBACTiriOKER S ACT (1879), S 13 

When can act — Ebect of accepting vaka 

lat— Duties and obligations of See (1922) Dig 
Col, 720 Empfror c Ruant Ka\ta Bose 

71 1 C 81 24 Or. L J 33 

LEGAL PEACTITIONEE'S ACT (1879), S 13- 
Boycott of courts — Duties and obligations of 
pleaders 

Per Sanderson, C J — li a pleader in pursu- 
ance of a ouncerted movement to boycott the 
courtb, deliberately abstained from ittending it 
be IS guilty ol a course of conduct which cannot 
be justthed or tolerated 

Pleder:* h ive dunes and obligations to their 
clients in re^pact 01 tbe suitb and matters entrust- 
ed to them It is an equally impoitant duty and 
obligation on them to co-operate with the court 
m tbe orderly and pure administration of Justice 
li i pleader has anv complaint against any 
bubordinate Judge, he has two courses open to 
him J e, to make a represeritatim to the parti 
cular Judge or to the High Couit (Sanderson, 
C, J Woodroffe and Mookerjee j ) } In the 
Matter of Tarim Mohan Bvrari, 

69 1 G 209 1923 Cal 212 

— — 'Sb 13, Pleader, employing htmsclj 
li proferssor without coni>i,nt of Court — Express- 
ing loss of faith in British Justice 
A pleader who employs hiinseli as a professor 
without the permission of the court renders him- 
seh liable to disciplinary action so also where a 
pleader states before a Court that he has lobt all 
faith ai British justice and owed no allegiance to 
British Courts, (Mookerjee and Chotzner, fj ) 
Emperor v Bimalanand Das Gupta 

38 C, L J 363 

S 13— Procedure See (1922) DlQ Col 

728 Mathura Prasad, In the matter of 

1 Pat 684 4 Pat, L T 3Q3 71 I C 122 
24 Cr, L J 74 

— -S 13 (b) and (f) — Applicability of— 

Disciplinary action against pleader See (1922) 
Dig lol 728 Emperor 7/ Rajani Kanta Bosk 
711 C 81 24 Cr L J, 33 

S IS {b\—Oismtssnl of ba I application 

— Subsequent application without disclosing 
prior one — if amounts to misconduct 
Where after the dismissal ot a bail application 
a sessions judge, the said pleader put in an- 
other application before the locum tenens ot the 
Sessions Judge without disclosing that a previous 
bail application had been dismissed the pleader is 
guilty of professional misconduct even though 
the first dismissal did not bat the filing of a 
second application, [Bioadway and MarhneaU, 
JJ ) Emperor v, Jodh biNGH 

69 L C 442 23 Cr L 7 714 (1923) Lah 211 

-S 13 (b) and (b) — Pl‘^ad^r — Professional 

mtscon iuct—Pahe representation to client — 
Apprekenstou of injury to pfofessionat reputa- 
tion— Vindictive proceedi ngs —Cos^s 

A First Grade Pleader faLely stated to his 
client that he \\ iS not in p-issessiou ot certam 
documents which were as a matter of fact in his 
custody The statement was made out of fear 
that Minister suggestions might be made agvinst 
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LMAL PEACTIXIONEB’S AOT (1619), S 18, 

him and he might be injured professionally — 
Held that though there was no just’ficauon lor not 
speaking the truih the case was not one which 
called for anymore severe punishment than an 
expression ot disapproval of the conduct of the ! 
practitioner by the High Court 
Where a pleader was pursued vindictively by a 
client who with a sinister view made charges oi 
a very <^erious kind against the pleader all oi 
which failed, the pleader though guilty of impro 
per conduct need not pay the costs of the pe i* 
tioner, {Schxvable^ C ^ /. Coutts J rotter and 
Ramesamt JJ ) A First Grade Pleader m the 
matUr o; 17 I W 356 

73 I C 339 . 24 Cr X J 685 1923 Mad 485 

Ss 13 (c) and (f) and 14— Legal Practi 

tioner — Additional District Magistrate— Power to 
report to High Court regarding mi scon d net of 
pleader— I mpa'atiun against the fairness and 
impartiality of the magistrate See (1922) Dig 
Col 728 Mohevdra Lal Roy in the matter of 
711 C 67S 24Cr L J 209 

S 13 CL (B)— — Unprofessional 

conduot — Prosecuitng pleader drafting written 
statefnent for accused — Excuse 
A legal practiuoner cannot represent conflict 
ing interests or undertake ihe discharge of incon- 
sistent duties When he has once been retained 
and received the confidence ot a client, he cannot 
accept a retainer from or enter the service of 
those whose interests are adverse to his client in 
the same controversy or m matters so clo^el) 
allied thereto as to be in effect a part thereo) 
The rule is rigid ai'd is designed not only to 
prevent the dishonest practitioner from fraudulent 
conduct but as well to preclude the honest practi 
tioner from putting himself in a position wnere he 
may be required to choose between cunflicting 
duties or be led to an attempt to reconcile co«. 
fiictmg interests, rather than to enforce to their 
full extent the nghis of the interests which he 
should alone represent, fidelity is required 
from all who hold hduciary relations they must 
qot lightly enter upon such relationships, but if 
they do, they will not be permitted to be disloyal, 
and of all species of disloyalty desertion and 
adlierence to the enemy or to the opposite party 
m a suit IS recognised as the worst On those 
grounds it has been held tliat an attorney may be 
disbarred where he conducts a criminal prosecu- 
tion against a person or assist therein, and there 
after appears for the defence, or while acting as 
attorney for the prosecutor in a crimiEUil case he 
accepts money from the defendant in consider a 
tlon of a dismissal [Mookerjee and CkoizncTt JJ ) 
Emperor v RajanikanTa Ghose 

37 C, I J, 48 72 I C. 22 24 Or X, J 294 
1923 Cal 106 

— — — g 18 {f)—CounuUihg disobedience of 
laws — Expressing regret 
Where a pleader preaches at public meetings 
dii<^)edience to law and order, but expres*- es his 

S Land undertakes to help in the admuustia 
hia sanad may be renewed, {Schwabe^ 
TfoUer and hrtshnan JJ ) In the 
WA First Grade Pleader* Guktor 
^ ^ *4$ M/A J 716 33 M I* T 100 (H C ) 

" ” W. B 18 ' 18 X W 717 


XE0AX PBACTIXIOKER’S ACT (1879), S 14 

S 13 (i) — Non-co-operaiton speeches — 

Effect 

Where a pleader delivers speeches advocating 
non payment of taxes, boycott of courts, etc and 
does not express regret for his action, a case is 
made out for taking action under the Legal 
1 ractiti oners* Act and to withold the renewal of 
his Sanad {Schnabe, C J and Coutts IroUei 
and Krtshnan, JJ) In the matter oj J. R 
A Second Grade Pleader 

45 M X J 684 33 M X T 98 H a 
18 X W 689 (1933) M W N 768 

S 18 (f) — Pleader — Professional mis- 
conduct — Organised resistai ce to unpopular tax 
—Security See (1922) Dio Col 729 Shanker 
Ganesh Dabir v Secy of State for India 

44 M X J 32 37 G X J 136 
35 Bom X E 131 27 C W N 343 
69 I G 367 X B 4 P C 36 18 X W 89 
(1923) M W N 628 (P G) 

S 14 — Misconduct of pleader — Powei 

io inquire — Jurisdiction or court 

The first clause of S 14 of the Legal Practi 
lioters’ Act empowers any Court m which a 
pleader practises to consider a charge of mis- 
conduct made against him in such court, and the 
section does not hunt the consideration of the 
charge to the court in whi.h the misconduct is 
alleged to ha\ e been committed so that it seems 
immaterial that the misconduct charged was 
committed n another Court It the charge is 
made lo the Court in which the Pleader practises, 
that Court is competent lo enquue into it The 
expression ’ such Court ’ lo the first clause of 
S 14 cannot be construed to mean the Court in 
which the misconduct is alleged to have been 
committed The section only means that any 
Court in which a Pleader practises is competent 
to enquire into a charge of misconduct, it the 
chaige IS brought m that Court [Maung Ktn 
and Duckworth, JJ ) Maung Tun Aung Gyaw 
(N THE M ALTER Of 72 I C 621 24 Ct L J 409 

S 14— Nature of proceedings under — 

Object of section— Wrn ten statement put in, See 
(1922} Dig Col 722 Emperok v Rajani Canta 
Bose, 71 I C 81 24 Or X J. 33 

S, 1^— Offence committed in courtiof Sub- 

Divisional officer— Powei of Session Judge to 
take action 

Where ceitam offences are alleged to have 
been committed by a Mukhtear before a Sub 
Divisional Magistrate, the Sessions Judge of the 
District has no jurisdiction to take action under 
S 14 of the Legal Practitioners Act (Miller, C, 
J Mullick and kulwant Sahay, JJ) ManazirUL 
Huq in the matter of (1923} Pat 45 

4 Pat X T 97 71 1 C 703 24 Cr X, J, 239 

1923 A 186 (I), 

Ss 14 and 13— Reference by appellate 

Com t— Statement on behalf of a party whose 
■brief the pleader does not hold See (1922) Dig 
Col. 7 jo Banamali Das In the Matter of 

1 Pat 689 4 Pat L T 236 
1 Pat X B (Cr ), 67 71 1 C 209 
24 Ct, X J, 81 
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LE0AL PEACXITIONBB^S ACT (1879), S 14 

S Scope of enquiry ^Asking Bench 

clerk for trend of sudgmeni before it is delivered 
— Professional misconduct 

A court acting under S 14 of the Legal PracU 
tioner’a Act is not restricted m ordering an en 
quxry to offences mentioned under els (a) and (b) 
of S id It can direct an enquiry in respect of 
an offence under cl (f) 

Before judgment is actually delivered m a case 
it IS professional conduct to ask the Bench clerk 
about the trend of the judgment to be delivered 
{Dawson Miller^ C, / , Kulwant Sahay and 
Foster, JJ) In the matter of N VRENDRA Nath 
R o^ (1923) Pat 329 

'S 28 — Pleadet and client — Suit by 

pleaier for remuneration on foot of an adjusted 
account — Account not filed in court^Right to 
reasonable remuneration 
When there is no agreement between the pleader 
and his client, the pleader is entitled to maintain 
an action for reasonable remuneration for services 
rendered But where there is a coutrict between 
the parties such contract to be enforceable must 
fulfil the requirements of S 28 of the Legal 
Practitioner's Act^ viz , that the contract must be 
in writing and the writing must be deposited in 
court within the prescribed period Where there 
was an agreement between the pleader and the 
client for remuneration but the agreement was 
not deposited in court and the pleader sued the 
client for the balance due on an adjustment of 
accounts, held that tbe suit was one in essence to 
enforce an agreement which did not comply with 
the requirements of S 28 of the Act {Mookerjee ' 
andChoizner.Jf) Kalipada Dasv Durgada^s 
Roy 27 C W, N 769 73 I C 10 

1923 Cal 677 

— S ZB— 'Declaration of a person as tout— I 

Inquiry — Mode of— 'Discretion of District Judpe \ 

The only qualifications imposed by the Act on 
the exercise of the discretion in declaring a 
person a tout are that the District Judge must be 
satisfied by evidence of geneial repute or otherwise 
and further that no person s name is to be 
included m a list of touts until he has had an 
opportunity of showing cause against such inclu- 
sion It is a valid ground for m erference by the 
High Court, in the exercise of its geneial powers 
of supervision, if the District Judge had disobeyed 
this latter direction and had included in his list of 
touts the name of a person who had never been 
allowed an opportunity of showing cause against 
such inclusion. It has never the intention of the 
Lregislatute to allow anything of the nature of an 
appeal against the decision of a competent Court 
under section 36 of Act No 18 of 1879 The 
High Court cannot allow its general powers of 
sup rusm to be invoked so as, in effect, to create 
a right of appeal which was :iever intended by 
the Legislature [Piggott, 7,) Kashinath v 
Lmp r . 45 A 676' L K 4A 317 

21 A. L J 671 9 0 A A L. E 696 
74 I C 11 1924 A 69 

’ — S Jufisdtotton-^ Order declaring 

tout. 

Where a person's n^me is published in a list 
of touts and the hst applies to courts over which 


LETTEES EAXEET 

the judge has no jurisdiction the order is bad 
{Newbould and Suhrawardy, JJ ) JAGAT 
Chandra Ghose v Emperor 1923 Cal 484. 

S 36 — Tout — Proceedings against — 

Procedure — Irtegidarity — Powei to interfere — 
High Court 

in proceedings to declare a person a tout 
under S 36 of the Legal Practitioners Act, it is 
not necessary that there should be a petition The 
Couitcan act on evidence of general repute 
provided an opportunity IS given to the alleged 
tout to rebut the evidence against him and to 
place his case before the Court 11 C L J, 213 
Hel Ihe High Court has power to interfere 
with an order of the court below in proceedings 
under S 36 of the Legal Practitioners Act 15 C 
W N 1000 , 4 C W N 36 . (1912) M W N 
959 , 28 I C 918 , 61 1 C 829 Rel {Venkata- 
stibba Pao, J ) Varadachariar v Kalyana- 
sundaram Aiyar 

44 M L J 437 69 I G 433 23 Cr L, J 706 
1923 Mad 188 (2), 

LESSOE and LESSEE— Acceptance of new lease 
— by alteration of rent reserved whether surren- 
dei of old lease inpliedl> See T P Act, S 11 L 

71 I C 976. 

Covena at foi possession — Limits of 

doctrine See (1922) Dig Col 731, Udai Kumar 
Das V KArYAViNi Debi 49 Cal, 948 

Lessor and Lessee — Ejectment — Per- 
manent lease — Right to eject person m possession 
See (1922) Dig Col 732 Mvharajah Prabhu 
Nakain Singh v Bhagwant Sihgh. 

9 & A. L E 276 

Renewal— Provision fof — Possession of 

lessee willing to accept renewal 
Though the position of a lessee willing to ac- 
cept a renewal of the lease on proper terms 
IS ihe same in equity as if a pioper lease had 
been executed, it is essenaal that the covenant fur 
renewal should bo such ns to be specifically en- 
forced t Mookerjtc and Cunnng^ JJ ) Gajendra 
Nath Dey v Moulvi Ashr\f Hossain 

27C W N 169 69 1 C 707 1923 Cal 180 

Rent — Suspension of- lessee in wrongful, 

possession of a portion of the land — Effect of 
See {1922) Dig Col, 732 Narendra Chandra 
1 Labiri t' Manus DRA thandra Nandy 
I 49 Oal 1019. 

i ETTEES OF ADMINISTEATION — Buddhist 
hetr — Necessity for 

It IS not necessary for a Buddhist heir to take 
out Letters of Administration before he can insti- 
tute a suit on a mortgage A succession certificate 
will suffice {Praii and Duckworth^ JJ ) Ak Doe v 
M l AUNG Tha Pru. 1928 Bang 74 (1) 

Special citation— Failure to issue— Effect 

of knowledge cf application See (1923) Dig, Col 
733, Kanhai Routu Jogendra Rout 

69 1 C 611 

LETIEE8 PATENT— Appeal under— Cross objec- 
tions — Provisions of Cml Procedure Code— If 
apply bee (1922) Dig* Col 733 Mt Puran 
Kuar Vt Mangat Rai 70 I 0 488 (I), 
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IiBXTEBfl PATENT (All Cl 10 

(All,) Ci 10^— Application for renew 

oj judgment — Reicctton of — Appeal 


LEXTEES PATENT (Cal ), Cl J56 

that at the time of the institution of the buit the 
defendant was dead The pUmtiffs amended the 


There is no appeal against an order ot a single j cause title oi the plaint by substuuung the name 
judge of the High Court rejecting an application of the defendant’s* legal representatives in his 


for review of a judgment made b> another Judge , 


The legal representative was himself 


previously {Banerjee and Gokul Prasdttf, 7/ ) i residing out of the jurisdiction Held, that the 
TikM 4L Si^iGH V Kwhaua Singh * suit as originally instituted was invalid and that 

21 A L J 341 L B 4 A 218 45 A 536 ; the plamtih should obtain leave to sue the delen 

1923 A 356 j dant^s legal represen tan ve 20 B 767 lolL {Mulla, 
J ) Rampkatab Bku Mohandas v Gauri 
"(All ) Cl 10— Judgment — Meaning of\ Shanker 26 Bom L B 7 


"(All ) Cl 10— Judgment — Meaning of\ bHANKER 26 Bom L B 7 

^Order of tingle judge in appeals under ' r,, , 

O 43, R 1,0 P, Code—Appealabthty 1 ^Matiitemnce chaiged on tmmove- 

An regards the question whether a particular ' If rehUiug io land 

a^mdicaiion is or is not a judgment within Cl A claim lor main tenance to be charged on im 
10 of ihe Letters patent (All ) the test seems to be property is a suit lor land within the 

not what is the form of adjudication but what is of the Leiters Patent {Fawcetti 

its effect in the suit or proceeding la which it is ^ Yeshv vdabai p Janardhan Raghunath 
made If its effect, whatever its form maybe, ^ ® 1172 

and whatever may be the nature ot the application ‘ ^ 

on which it i*- made IS to put an end to the suit I Specific Perior 


end to the suit or proceeding the adjudication i>> I ic t j ^ 

a judgment The word 'Judgment covers not Cl 15 judgmeiat— Sanction lor prosecu- 

merely final orders but aho pielmnnar^ or ^ ^ ^ (1922) Dig 

ifiterlocutorv orders 35 M, 1, 17 A 442 Rel Usman 2 ; Haji Tak 

As a general working I ule there has grown up ^ A ^ o 47 B 270 

in the Alhhabad High Court a pr iclice ot re- p, qq^rvoa t rr 

garding those matters which are mentioned in Act— Order on it annMiahU 
O 43 K 1 C P Code are betn^ generally aoneal- -^ct— Ureter on it appealable — Considerations 
1,1 r ^ c determining, See Income Tax Act, S 5i 

able from a s ngle judge to a Bench, {Mears^ C riQoQy i n 

J and Piggottj J ) Sadig Ali v Anwar Ali [ T, c, 148 

45 A 66 701 C t05 1923 A 44 | Cl 39-Interlocutors 


01 10— Order of Single Judge — Appeal Stc C, 

jrem order of remand — Letters Patent — Appeal 
if maintainable 


- Cj 39 — Interlocutory oider — order in 

Civil Extiaordmary apphcation-^If appealable 
Soc C. P OoDE S, 109 (A) 1923 Bom 39 


Tnere IS no appeal under cl 10 of the Letters ditional ifde^r of attachnfenrb 
Patent from a^order of a Smgle Jud£e of the JS of fudgment on 

High Court on an appeal from an order of re- ^™/furrmhed “ 

mand 39 A 191 foUoutd. {M.ars, C. J ! ?Sent ™fc P Co^^^ O " 

Banene . J] Gajadhar Prasad v Nawab txe u i Code, O 38. Rr. 5 & 6 

Mahoi*bd Abdul Majid L R 4 A 227 il) ^ 

1933 A 386 Cl 18 -Judgment-Siiu on behalf of a 

lunatic— Appl'ca'ion to take the plan.t off the file 
—Dismissal of the application— Appeal (1922) 


— S 22 - Village punchayat ionrt — Procet 
-If can H transferred 


Held per karrhaiya Lai J {hfuat t J dissenting) CoL 736 Golk Mohun Ml click v Nqvan 


A village punchayat court is a court lor the ^^anjui?i Dasi 

purposes of S. 22 L tters Patent, and the High 

Court has got the power of traesf erring proceed 

tngs pending in one such court to another [Stuart (1^ 

and Kanhatya Lai, JJ ) Sat Narain v Sarju Ki shore Khan 

21 A L J, 926 


— CL 16- Order restoring suit — If judg 

men! See (1922) Dig Col 73b Maharaj 
K i shore Khanna V Kir AN Shashi Dvsi, 

69 LC 82a 


— (Bom,) 01 10— Pleader — Disciplinary 

jurisdiction— Contempt — Criticism of pending 
proceedings in Court See (1922) Dig, Col 734 
Thb GovernMen'i Pleader Bombax v Vinayak 
HalWANT Chai KAR, 47*Bom 117 

— -Cl 12— Leave to sue— Cause of action 
jftQsdicUon — Suti against dead man - 
addition of legal i epresentahve — 
mm tf^^a^ssary 

jlP^^ps-pblawDiedkave under cl 12 of the 
a^d instituted a suit agamst a per- 
outside junsdiction It was found 


(Cal) 01 26 — Certipcat^ of Advocates^ 
Genet al— Statement of iuai judge as to fact- 
happening at the tttal—C.nclustveness of-Proce 
dutefor gt anting certificates, 

' The powers of the High Court are limited 
uridei CL 26 of the Letters Patent Where there 
IS no misdirection or other error as ceitified, by 
rhe Advocate General the certihcate is miscon- 
ceived and the High Court has no power to 
I interfere with the conviction and sentence Where 
[ the Court IS called upo i to review a case under 
Cl $6 of the Letters patent, it would accept as 
unquestionable the statement of the trial judge as 
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LETTERS PATENT {Cal ) Cl 26, 

to what took place before him in court 21 C L 
J 377 , 10 B H. C, R 75 Ref 

Cl 26 of the Letters Patent th ju^h bilent as to 
the procedure to be followed by tlie A.dv^ocate 
General when he is called upon to grant a 
certihcate, requires that the certificate should 
reflect the judgment of the Advocate-General 
and IS prchumablv granted in the i\ terests of 
justice, alter a consideration of all the available 
inatenals 21 C L, J ^77 Rel If that 
judgment is founded on incoiiplete materials 
or inacurate allegations, itb weight is dmumshed 
in accorrsdonding deeree. In a case where the 
error ascribed to the judge depends on the 
evidence adduced at the trial, it is desirable that 
the notes of the evidence, as recorded by the 
judge, should be laid before the Advocate General 
when he IS asked to grant the certificate The 
certificate of the Advocate General should be 
granted after he has heard the representatives of 
the prisoner and the crown and has carefully 
considered all the available materials whose 
accuracy had been verified by counsel • r other 
responsible persons [Mookerjee^ Hichardsoih 
Ghase, Cnming and P agi^ JJ) Lmperoh v 
Barendua Kumar Ghose 28 C W N 170 

38 C L J 411 

Joint trial - Judicial di^cictwn— 

Defective summing up^lnUrfereme 

Where a judge in his discretion under S 239, 
Cr, P C desires to try a number of accused jointly 
it IS not a matter for interference on a cerlificaie 
Of the Advocate General under Cl* 26 of the 
Letters Patent 

A defective summing up to the jury, unless it 
causes a failure of justice is not ground foi 
upsetting a convicti m {Maclean^ C f Prtnsep, 
Hill Harngton and Brtctt JJ ) Emperok v 
Charu Chandek Mukerjee 

38 C L J 309 (F B ) 

Gl ^l—Cnminal appeal — Decision of 

High Court— Leave to appeal to Hts Majesty tti 
ConticiL 

fne High Court cannot grant leave to appeal 
to His Majesty in Council fr an its decision in a 
crninnal appeal either under cl 41 oi the Letters 
P itent or any other provision of law (Mooheijet 
and Uiatterjee, JJ } Phillip E Billinghurst v 
Ewplror 38 C L j 406 

--(Lah ) Cl 8 — Proceedings unde) — 

Nature of—Propnety of conviction if can he gone 
inio— Duties of Ugal practitionen,. 

Where a legal practitioner has been sentenoed 
tor being a member of an association which was 
declared an unlawtul one under tht Criminal Law 
Aiueudment Act and proceedings are taken against 
him under the disciplinary powers conferred by 
the Letters Patent, the proceedings are not 
criminal la their character. They are sometimes 
described as t^uasi cnnnnal but that is only in so 
far as they may result in penalties They are in 
fact neither mil suits nor criminal proceedings 
The High Court u ill apply such rules of ptoce 
dur<5 as will ensure a fair trial, giving the practi 
tionpr a pi'oper notice and a reasonable opportunity 
to be heard 

When proceedings are stayed on a conviction, it 
IS not in the nature of a second trial The pro 
pnety of the conviction in law or in fact cannot be 
questioned, but the court is bohnd to inquire into 


LETTERS PATENT (Lab } Cl 10 

the nature of the crmit in order to decide if it was 
of such a character as to render a^person guilty of 
it unht to remain a member ot the profession 

Disobeying the order even it it does not imply 
illy inoral turpitude, the fact ot an oificer of court 
like the leg il prictitioner joining an association 
declared to be unlawful renders him liable to be 
de lit vvjch under the Letters Patent (Sir Shads 
LaL C J Scott Stmth and Abdul RaoofJJ ) In re 
Abdul Rashid 4 lah 271. 

Cl 10 '-‘Decision by Single Judge in 

appeal tinder S 54 of the Land Acguistiton 
Act — A ppeal 

The judgment of the High Court in an appeal 
from an award of the Disinct Judge is a Judgment 
within the meaning of Cl 10 of the Letters Patent 
and is appealable to a Division Bench of the High 
Court {Shudi Lal^C J and Abdit] Qadir, J ) 
Hap Dial Shah Secy of State for India* 

3 lah 420 69 I C 428 1923 Lah 276 

Gl 10 — Final Oidei ^ meaning of 

Alter the passing of the preluniiiary and final 
decrees in a mortgage suit against a Hindu father, 
the son brought an objection against the sale of 
his shaie, instituted a suit and got an order of 
stay His suit was dismissed and he filed an 
appeal and on the day the app<al came for 
preliminary hearing stay order was againgranted 
ex parte The decree-holder then appl ed for the 
discharge of the stay order praying in the 
alternAiive security for the amount of the 
decree and costs be taken The application of 
the decreeholder was dismissed and be filed an 
L P A agamst this order It was contented 
that the order was not a final order within the 
meaning of Cl 10 of Letters Patent Held n that 
objection is acceded to it would icllow that the 
appellants would be bound by an exparte order 
[Shadt Lai C J, and I forde, J ) Bulaqi Mal v 
Shamas Din, 5 Lah L J 287 1923 Lah 428 

— — Judgment— Dismissal of appeal 

for default— Order of Single Judge— Appeal 

Where a single Judge of the High Court refuse 
to bet aside a dism ssal of an appeal lor default 
his order of refusal is a Judgment and is appeal 
able under Cl 10 of the Letters Patent (Punjab) 
The bench hearing the appeal will not legally 
interfere with the discretion of the single Judge 
even though it might have taken a different view 
of the cause if the matter had originally come up 
before it {Shadtlal C. J and Ffoide,}) Nanak 
CHAND V S4.JJAD HUSAIN 71 I C, 824 

Cl 10 -New point 

Dubitanto whether in an appeal under the 
Letters Paient an appellant is entitled to be heard 

a point raised tor the first time which has not 
been ra sted before ihe Judge from whose judg- 
ment he is appealing 20 All 258 and J Pat 4b5 
Ref [Shadi LaL C J and Abdul Qadir ^ /.) 
HaJI MoHOMMED TaQI V HAJI ABDUL RaHMAN 

1923 Lah. 181. 

^01 10^ — Second Appeal — Appeal from 

order of a single Judge— Interference with find- 
ing of fact 

Where a single Judge of the High Couit hear- 
ing a second aopeal interferes with a finding of 
fact of the first appellate Court, it is open to a 
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lumiims PATENT {LaJi ) Cl 15 

Division Bench in an appeal under Cl 10 o I the 
Le ters Patent to set aside his decision and restore 
that of the lower Appellate Court {LesUe Jones 
ami Dundas^ JJ ) Mina Mal v Lala Dass 

5 lah L, J 109 

Cl 15— Judgment order in crimmal case 

— Sanction application Sec (1922) Dig Col 737 
Mu^^iswamy Mudvliar V Rajaratn^m Pillai 
71 I G, 126 24 Gr L J 78 

(Had ) Cl 10 and 39 — Disciplinary juris 

diction — Order suspending vakil from practice— 
l/Cave to appeal Soe ‘1972) Dig Col 767 E 
Raghava Reddi In 69 I C 290 

— Cl 12 — Cairytngon business '-Meaning 

of — Defendani-^lf tnclndes foteigners 

‘^Carrying on business" in Cl 12 of the 
Madras Letters Patent includes carrying on busi- 
ness through an agent by foreigners living oubide 
the jurisdiction ot the court as well as the carry- 
ing on business through an agent by Bi subjects 
The word "defendant includes a ioreignei 
{Schwabe, C J and Colcrtdg J) Janoo Hassan 
V BvTcau KAyANDU 46 M I i 471 

18 I. W 515 (1923) M W N 739 

33 M L T 19 (H C) 

~ 01 12 — Leave to sue— Mortgage suit See 

(1922) Dig Col 7H, N vmberomal Chetti vr 
Raghava Ch kriar 71 1 C 391 (2; 

Cl 12— Lent'c tc snt — J unsdiUion 

— Dtsoreiion of Couti — Decree of Malabar 
Court obtained by fraud — Sint in High Court to 
set aside — Leave for — Grant of — Several defen 
dants residing in Malabm ^ Balance of convent- 
enccin instituting there — Cause of action for suit 
— fraud^Discovery of fraud— The defendant 
in cl 12 0 / Amended Letters Patent {Madras ) — 
If includes case of out of defendants 

PJaiutiE was sued tor the due performance of 
his duties and due accounting by an agent In a 
suit instituted inMalabar by the principle a decree 
was passed againsi the agent and the plaintiff for 
the balance due by the agent to the princ pal and 
that decree was on appeal affirmed by the High 
Court* Alleging that in allowing that decree to be 
passed the agent or his repesentative conspired 
with the principal in suppressing material docu 
meats with a view to make the plaintiff pay the 
decree amount, the agent being impecunious, that 
the said fraud was practised m Madras, and that ii 
was discovered, in Madias, the plaintiff instituted 
a suit in the H igh Court (Original Side) Madras 
for having the prior decree set aside on the 
grounds alleged The defendant were the agent’s 
representatives, who resided m Malabar In ordei 
to bring the suit within the ordinary Original 
Jurisdiction of the High Court plaintiff applied 
lor and obtained leave under S 12 of the Amended 
Letters Patent to sue the defendant living in Ma 
labar The leave so granted was after notice set 
aside On an appeal from the order setting aside 
the leave held that assuming that the High Court 
Itolims^ction to grant the leave, it should in 
its discretion, refuse the same 
whole of the alleged cause of action 
rpSs® itoai^r There would be no ground at 
suit bore bat for the fact that 


LETTEES PATENT (Pat ) Cl 8 

two of the defendants reside here who it is 
alleged, have in their power there a veiy material 
document The fact that some difficulty is anti- 
cipated in getting the document produced in 
Malabar is not sufficient ground for holding that 
the suit weich IS essentially a Malabar suit not 
a Madras suit, should be brought in Madras 
Per i/ie Chief Justice —The discovery of the 
fraud IS not part of the cause of action but the 
frmditseU is Quaere whether the fraud alleged 
IS sufficient ground for setting aside the decree 
Semble S 12 of the Amended Letters Patent 
does not confer jurisdiction upon the High Court 
in cases wnere one or more of the several defen- 
dants reside within jurisdiction [Schwabe, C J 
and Wallace^ J ) Parameswara Patter v Viya- 
THAN Mahadevi 72 I G, 982 X923 K 272 

01 IS and 16 — Appeal — Order for 

tninsfcr of a suit—^" Judgment 

4n order lor transfer of a suit to the H^gh 
Court, under Cl 13 of the Letters Patent, u 
" judgment ’* and appealable under Ci 15 of the 
Letters Patent 35 M 1, 21 M L J 1 (h B ) foil 
47 C 1104 not foil [Schwabe C, J and Ramesam, 
J \ Krishna Reddi it Thamkachala Mudali 
45 M L J 152 73 r C 1054 (1923) M W N 681 

(Mad ) 01 15 — Ot del of Judge undet 

R 206~Ottgtiial Side Rules— If a judgment 
\ judge deciding in Chambers to reserve price 
to be put on property lo be sold in auction under 
R 206 Ongmal Side Rules acts only in a 
ministerial capacity Such an order is not a jud^^ 
mentand hence not appealable [Schwabe, C i, 
and krishuan^ J ) Tawker and Sons v Harsook- 
DOSS Choughmull 46 M I j 611 

18 L W 647 (1923) M W N 834 
S3 M L T 72 (H 0)* 

Cl 15 — Order nf using to alter 

sale proclamation ot postpone sale — If appeal- 
able 

\n order ot a judge on the ongmal sidt refus- 
ing to alter the terms of a sale proclamation or to 
postpone a sale is not a judgment so as to make 
it appealable [Schwabe, C J and Coleridge, J ) 
KAVERI BaI AmMAL V ItlEHTA AND SONS 

18 L W 616 (1923) M W N 894 
46 M L J 71 

Cl 16 — Partnership suit — Order 

referring suit to Commissioner for determining 
shares, taking accounts, etc— If a judgment — 
Appeal See Partnership 

73 I 0 903 (2), 

—(Pat) Cl* 8 — Pleader or Advocate — 

Removal of— Conviction under S, 17 t2) of the 
Criminal Law Amendment Act [XVI of 1918) 
Where a High Court Vakd defied the order of 
consituted authority and took the law in his own 
hands as a result ol which he was cuiivict^d under 

5 17 (2) of the Criminal Law Amendment Act, he 
readers himself liable to the disciplinary jiinsdic 
tion of the High Court Where the Vakil without 
expressing regret for his conduct maintained the 
correctness of his position he was suspended for 

6 months Advocates and pleaders are a privile- 
ged class enrolled not only for the purpose of 
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LETTEBS PATENT (PATNA), CL 10 ^ 

rendering asbibtanct to the courts in the adminis- 
tration ot justice but also for giving professional 
advice for which they are entitled to be paid by 
those members of the public who require their 
services Their position training and practice give 
them an immense influence wuh the public and 
their example must necessarily have a much 
greater effect whether for good or for evil than 
the example of those who do not occupy this 
privileged position It is not necessary for the 
High Court in order to be able to exeiciseits dis 
ciplinary jurisdiction that any offence should haie 
been committed by a pleader nor is it necessary 
that what the pleader has done should have subject- 
ed him to anything like general infamy or imputa- 
tion of bad chaiacter {MtllettC J Mullick and 
Kulwant Sahay, JJ.) Babu M^dheva Singh In 
THE Matter oi (1923) Pat, 42 

1 Pat L R (Ct ), 36 J 721 C 875 1923 P. 185 (2) 

—Cl lO^Reirtal ordered — If jttdgmeni. 

An order of a single judge reversing and 
remanding a case for fresh disposal is a judgment 
within the meaning of Cl 10 and is appealable 
But if the remand is only for a fanding to be sub 
mitted it IS not a judgment [MtUer.C J and 
Mulhakf J) \m Chavbhuri v Janak Lal 
ChaUdhuri (1923) Pat. 382 

— -Cl 12 — AppUcahihiy of — Subnnsston to 
jurtsdiciton — Part of the cause of aciton within 
jurisdiction — Waivei of objections, 

Where the breach ot an agreement took place 
in Calcutta part of the cause of action arises 
the limits ot the ordinary Original Juris- 
diction of the Calcutti High Court Though the 
plaintiffs in the action should have taken the leave 
of the Court under Cliuse XI 1 ot the Letters 
Patent before instituting the suit, still if there is 
a submissiou to the jurisdiction of a Court and if 
there IS no inherent lick of jurisdiction n that 
Court the absence of the formality which would 
confer complete jurisdiction on that Court will 
not render tie judgment ot that Court null and 
void Part of the cau‘te of action having risen 
within the jurisdiction ot that Court, there is not 
an entire absence of junsdicti on in the Original 
Side of the C ilcutta High Court taking cognizance 
of the suit In order to give a complete junsdic | 
tionit*was necessary foi the plaintiff m that i 
a^on to ask the leave of the Calcutta High Court ' 
Where leave of the High Court was not taken ' 
when plffs instituted the auu m 1914. but the 
defendants submitted to the Jurisdiction of the 
Court and expressly undertook not to question the 
jUTisdiUlon of the Couit that undertaking having 
been given when they applied for setting aside 
the ex parte decree, and one of the terms of the 
consent order by which the e\ parte decree was 
set aside was that the ^defendants would not 
question the jurisdiction of the Calcutta High 
Court, Beld that Calcutta High Court had 
jurisdiction to render judgment in the case, and 
the decree could not be set aside on the ground 
of want of jurisdiction (Das and Foster, JJ,] 
Raja Gvmesh Nara^an Sahi v, Manik Lal 
Chandra, 

1 J,, B, 318 

Y. D..-55 


LETTERS PATENT (RANGOON), CL, 13 

Cl 27“— Matnmoinal jurisdiction of the 

High Court— Extent of— Jurisdiction of High 
Court confined to limits prescribed by thel> vorce 
Act See Ditorce Act, Ss, 4 & 7 (1923) Pat 127, 

Cl 31— Disciplinary jurisdiction— Appeal 

Set (1922) Dig Col. 338 Sudhansu B<la Hazra 
In The RlArxER Or 1 Pat 690 

4 Pat L. T 229 * 70 I. C 172. 

(Rangoon) Cl 7 — Advocates of Upper 

Burma — Right to be enrolled— Status 
First Grade Advocates of Upper Burma if they 
want to be enrolled as advocates of the Rangoon 
High Court must first show they possess all the 
qualifications prescribed by the rules The mere 
fact they were called Advocates in Upper Burma 
does not entitle them to be Advocates an Rangoon 
also (Robtnsott, C J Beald and May Oung, JJ ) 
IN IHE MATTER OR CERTAIN FIRST GRADE 

Advocates 1 Rang 142 74 I, C. 913 

1924 Rang 1 

cL 8 — Allegations against practitioner 

in Ills role as printer — Acts punishable under 
Criminal Law — Dtscipltnaiy action 

Where a legal practitioner made certain state- 
ments not in his professional capacity but as re- 
ceiver in a case and where they involve a criminal 
offence, it would not ordinarily be convenient 
for the High Court to exercise its disciplinary 
powers until the charges have been investigated j* 
a Criminal Court (Rutledge, Beald and May 
Oung, JJ,) In iht Matter u/Maung Ba Kyin, 

2 Bor L J 210, 

S 11 — Application to remove a suit to 

High Con 1 1 

It is de-iirable that the application for removal 
to the High Court of a suit under S 11 should 
also be dealt with m the original jurisdiction of 
the Court [J^entaignc and Carr, JJ ) The 
Jupiter General Insurance Co Ltd v* Abdul 
Aziz 1 Rang 226 (1923) Rang, 185. 

CL 13 — Appeal — Delay in applying-^ 

Lmtlahon 

On an application for a declaration under Clause 
13 of the Letters Patent (Rangoon) for a declara- 
tion that a judgment of a single judge is a fit 
one for appeal, it was found that the judgment 
was delivered on the 5th of March last and thi3 
application was filed on the 10th of April Held 
that an view of the fact that there was as yet no 
limitation the delay in this case had not been such 
as to preclude the court from dealing with the 
application on the merits (Beald, J ) Maung- 
TuNYA V Maung Aung Tun 2 Bur. L J. X63, 

Cl 13 — Appeal — Limitation for — Delay 

No period of limitation has been* prescribed 
for appeals under the provisions of Clause 13 of 
the Letters Patent (Rangoon) but yet the peti- 
[ tioner’s delay jn making the application nan 
fairly he considered agamst him (May Oung, J,) 
Maung Hman Ma Shin. 2 Bur L. J, 164. 

QL IZ— Order refusing— Do file aif 

award a judgmenir^Case concluM m ChieJ 
Couti-^Fff^ct, 



867 


THE YEARLY DIGEST. 


868 


lEXTEUS PA1ENX {RANGOON}, CL. 34 

An order refusing to file an award is a judg- 
ment within the meaning of the Letters Patent 
Where the case itself is concluded by the Chief 
Court of Lower Burma, there is» no appeal under 
the Letters Patent {Duckworth and Po Han, JJ ) 
Kundinn^a, 1 001 

2 Bur L J 193 

Cl Z4:’-AppUcabihiy of Difference of 

opinion among Judges of the Division Bench 
of the High Court — Procedure — C P* Code, S 98 
Clause 34 of the Letters Patent does not in all 
oases Override the provisions of S, 98 of the Code 
of Civil Procedure and where that section csn be 
properly applied it may be resorted to in spite of 
the provisions of Clause 34 Clause 34 of the Let- 
ters Patent applies only to those cases in which 
the appeals come before the Court by virtue of a 
right of appeal given by the Letters Patent. Where 
an appeal lies under the ordinary law of the land 
the Letters Patent will override the provisions of 
the Code applicable to the appeal {Robinson, G 
J ) Tin Tin Nyo v, Maung Ba Saing. 1 E 584 

LICENSOR ANB LICENSEE — Obltgaiton of 
licensor — License coupled with interest 
The granter of a license is under an obligation 
to pUce the licensee in a position to enjoy the 
license An appropriation of the land licensed to 
any use inconsH tent with the enjoyment of the 
license works a revocation and the licensee may 
Ihafntain an action for dcimages against the licen- 
sor for breach of contract in unlawfully revoking 
it, A license to catch elephants for consideration is 
not revocable for it is a license coupled with an 
interest Where there is a grant of an exclusive 
nght to catch elephants within a specified area 
for a specified period it does not follow as a matter 
o| course that the grantee would be entitled to ex- 
ciuaiYe occupation of the entire territory during 
that time. {Mookerjee and Chotzner, JJ) 
Kingsley v The Secretary of State for 
India. 1923 Cal 49 ^ 72 1, C 270 

LI MITATION— Decree incapable of execution Stfe 
(1925) Dig Col. 739 Rajakoti Kumar MukerJi 
V l^iNcouRi Chakraburti 70 I. C 298 (2) 

^—~^Decvet — Execution— Period of stay, if a 
deduction 

The period during which the execution of a 
decree is stayed by order of court can be deducted 
in computing the period of limitation for execu- 
ting 3 tdecree {Richardson and Ghose^ JJ) 
CNaru Chandra Mazumdar ^ Fanindra 
Narayan Choodhury, 1923 Cal 810 (2) 

,, Plea of-— When to be entertained in 

appeal Bee (1922) Dio Col 739, Khub Lal v 
JUQDisH Prasad Singh 60 1 0, 185 

— Trust — Constructive Trust — Ex- 

empiion from limitation — Company Ultra 
ykes aots — Ratification — Damages, 

<^ira to recover money based on a construc- 
not exemption from the operation of 
oUimitation In this connection there 
foa d^atincUon between a trust which arises be- 
Oi^rr^ence of the transaction impeached 
arise only reason of that 
transaction, A representative action by one of 


LIMITATION ACT (IX of 1908), S. 4. 

several defrauded persons for damages for con- 
cealed fraud will not he A company cannot adopt 
or effectively approve of what is ultra vii es but 
it can adopt and appiove of what is merely un- 
authorised. Where there has been a wilful con- 
cealment of material acts officers of a company 
who lose their position as a result of their impro 
per conduct cannot claim compensat on (Loid 
PhilUmore Lord Justice Clark and Mr Justice 
Dtijff) Geoffrey Teignmouth Ciarkson v 
E C Daires, 32 M. L T 196 (B. C }. 

LIMITATION ACT (IX of 1908)— Applicability of 
— Cause of action —Accrual of — Law governing 
suit. See (1922) Dig Col 739 Gan apathy 
Mudaliar V Krishnamachari 70 I C 743 

Ss, 2 and 14 — Defendant — Joint 

Hindu family — Status of other members— Suit 
against manager— Subsequent suit impleading 
subsequently born son bee (1922) Dig Coi 
740 Hari Prasad Singh v. Sourendra Mohan 
Singh 1 Bat 606 

S 2 (8)— Plaintiff a purchaser from 

Government — Adverse possession against latter 
if tenures against former See Lim Act Arts 
144, 149 28 C W, N 66 

— — S Z— Limitation — Waiver of the plea 
A waiver of the question of limitation is not 
permissible, {kanhatya Lal, J C ) Samuel 
Burge v The Improvement Trust, Lucknow 
26 0 G 324 9 0 & A L R 925 
73 I C 127. 

S. 3 — Plea of hmitati on— Raised for the 

first time on appeal — Xf^hen given effect to # 
In order that an appellate court may give 
effect to a plea of limitation rxased before it for 
the first tune it is necessary that all the facts 
should have been elicited and must be apparent 
from the record (Newould, J ) Hem Chandra 
Roy Chowdhury v, Srimati Biraja Chowd- 
HURANi 1923 Cal 283 (2), 

S 4 — Applicability of — Compromise 

decree— Payment of money due under — Court 
closed on last day— Deposit on ie opening day 
The appellant plaintiff sued the re‘»pondents- 
defendants for )omt possession of a plot of land 
acquired by the defendants On the 29th November 
1920 a decree for joint possession was passed in 
the plaintiff's favout subject to bis paying the 
defendants one hundred rupees contribution 
within SIX months from the date of the decree 
The period of six months expired in the vacation 
when the Courts were closed, and the appellant 
deposited his money in Court on the day that the 
Court re-opened Held that there was a valid 
compliance with the decree 
Even where the decree directs payment to the 
decree-holder, payment into Court is a valid 
compliance with the decree unless perhaps the 
Court directed that payment should be to the 
decree-holder and not otherwise [Batten 7, C ) 
Dhanu Singh v Keshfo Prasad 

19 N L R lie 72 I C 388 ' 1923 Nag 246 

Ss. 4 and 6 — Application to set aside 

dismissal for default— Court working with 
special permission of the Hi^h Courf^ 
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LIMITATION act (IX OF 1908). S 4 

AppHcahon presented on the next day — Good 
ground for excusing delay 

The last day f 01 citing an application to set 
aside an older uf dismissal for default expired on 
a holiday, but the Court worked on that day with 
the special permission of the High Court The 
applicant presented his petition on the next day 
Held that the delay could be excused under S* 6 
of the Limitation Act {Oldfield, J ) Kaliyana- 
bUNDARAPPA AIYAR V CHINNASWAMI SERVAI 

(1923) M W N 211 IT L W 413 
T2 I C, 13 1923 Mad 489 

4 to 25 — Scope of — Application under 

C P Code (1922) Dig Col 740 Subbarayan 
V NataRajan 70 I C 396i 

Ss 4 and Scope of Suit filed tn 

wrong com t — Deduction of holiday — Peitnisst- 
bility of 

A suit was filed on 10 9 1918 the day next to 
the last day allowed, as the last day happened to 
be a holiday The plaint however was presented 
in a wrong court and was returned on 23—1 — 1920 
for prusentation to the proper court. The plamt 
was represented on 26 — 1—1920 as the two previ- 
ous days were holidays On an objection raised by 
the defendant th it the suit was barred’held that the 
holiday prior to 10 — 9 — 1918 could not be excluded 
under S 4 of the Lim Act as the suit was filed in 
a wrong court S 4 applies only if the holiday 
follows the period that can be excluded under S 14 
but not if it precedes such period 45 B 443 dissen- 
ted from 8 L W 256, 36 M 131, 44 M 817 foil 
[Oldfield and Venkatasubba Rao, 77.) GoviN- 
DASAMI PADAYACAHI V SaMI PadAYACHI 
69 I C. 724 (1923) M W, N. 42 (1923) M 114 (2) 

S ^^Summary suits— Bombav High 

Court original Side tf closed durtng Summer 
vactation 

The Original side of the Bombay High Court 
is not closed within ths meaning of S, 14, Lxm Act 
for the disposal of summary suits on Negotiable 
Instruments For other purposes it is a question of 
tact whether for anv particulars the Courts is 
closed or not [Marleh, J ) The Tata iNDwLURaA 
Bank v Abdul Husein Hakimji, 

26 Bom, I, E 1296 
— S 5—Afphaabtlity of, 

Where the point of law was a doubtful one and 
the appellants filed their appeal in a wrong Court 
but within 6 days of the return of memorandum 
of appeal by the wrong Court, filed it in the 
proper Court, held that extension of time under 
section 5 ot the Limitation Act ought to be granted 
[Goknl Prasad, 7" ) Mt Akbari Begam v, bHAiKH 
ZamiN Ali 1923 A. 364 

S 6— Applicability— Application for leave 

to appeal in an insolvency matter, See Pro. Ins 
Act, S 78 (1923) M W N 746 18 L W 808 

g — Appl%oabtlt[y — Application for 

leave to appeal — Sufficient cause 

All application for leave to appeal to His 
in ,Coun9il clearly comes within the 
purvfew of S 5. Where an affidavit was filed 
to the effect that the agent of the applicant was 
coming to Allahabad for the purpose of filing the 
application, that when he reached the Aligarh 
station, he had an attack of Renal Colic, which 
confined him to bed till the 2Dd of November 


J LIMITATION ACT {IX OF 1908), S 5. 

followingand the affidavit was uncontradicted 
and supported by a medial certificate Held 
that sufficient reason had been shown for 
the delay, [Saner ji and Gokul Prasad, 77 ) 
Deo Inper Singbi v Khushi Ram. 

1923 A 536 

S 5 — Appheahthty to 0 il,Rr 17 andXQ* 

It IS desirable that S 5 of the Lim Act should 
be extended to applications under O 41, Rr 17 
and 19 by means of an enactment cr rule (Sohwabe 
C, J and Waller J ) Krishnaswami Naidu v 
\ Chengalroya Naidu, 45 M L J 813 

18 L W 870 

S b—Couit fee paid outside time by 

order of Court, 

An appeal was filed on Rs, 18 stamp 
within limitation and the balance of Court fees 
was made up within a week under the orders of 
the Court without any objection on the part of the 
appellant. Held the mistake was a bonafide one. 
and it ib a fit case for the extension of Ume under 
section 5 of the Limitation Act (Moti Sugar, J ) 
AGHA Mahomed Aslam v Jodh Singh 

(1923) Lah 613 (2) 

S 5 — Delay in applying for copies — 

Indulgence 

A court IS not bound to show indulgence to a 
litigant who has not been prompt in seeking the 
remedy available to him, e g , m applying for 
; copies preparatory to filing an appeal {Abdul 
Raaofi I ) Madan Gopal v Malawa Ram 
I 1923 Lah. 96, 

S, 5 — Delay tn filing appeal — Copies of 

original Judgment not filed tn Ume — Recettp 
notification-^ Ignorance of 
Where the rule requiring the appellant in a 
second appeal to file a copy of the judgment of 
the first court had only been published in the 
Gazette a few days before the filing of the 
appeal Held that the delay m filing the copy 
should be excused The filing a copy of a 
detailed judgment-dealing with the suit m ques- 
tion and others is a sufficient compliance with 
the rule, [Scott-Smith and MoU Sagar, 77 ) 
MahomedI Hassan-ud-din V, Saif ali Shah 

4 Lah 122 5 lah L J 246 ‘ 
741 C 461 1924 Lah. 41 

S b— Delay tn filing appeal— Extension 

of time — Dtsot ef ton— Interference on appeal 
Where the lower Appellate Court has m the 
exercise of Judicial discretion) lefused to excuse 
thedelay in the presentation of an appeal, the High 
Court would not interfere m Second Appeal with 
the exercise of that discretion even though it 
might have taken another view had it been the 
lower Appellate Court (Ryve^ and Daniels 77,) 
Ahmad Hussan v Md. Fasihullah 

45 A 432 121 A, L J. 319 , L E 4 A 178 
74 I C 1089 ' 1923 A 455. 

S 5 — Delay tn filing appeal — Ground for 

excusing — Mistake of Pleader 
In considering whether the delay caused by the 
prosecution of the appeal in a wrong Court is 
sufficient cause for admitting an appeal after 
expiration of the prescribed period within the 
the meaning of S. 5 of the Limitation Act, the real 
question is whether the error was one that is m 
any way excusable or whether it was one whicJi 
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might have easily occurred even if reasonably 
due care and atteo ion had been exercised by the 
Pleader {Robmson, C J ) Tin Tin N^o Maung 
BA SAUNG 1 » 68^ 

8, h^Dclay in jtltng ap^enl — Keglt- 

gence of fHiader 

It IS not always a sufficient gronud for excusing 
the delay lu filing an appeal to say that the 
negligence of the pleader has been responsible 
for the delay Each case must be judged on i s 
own facts and circumstances {Prtdeauxy A^J C] 
ISHWARDAS V BISMILLA KHAN 73 I, C, 168 

1933 Nag 183 

S. b— Delay tn filing appeal-^Mistakc of 

pleader's clerk — Unstamped decree 
Where an appeal is filed without a stamped 
copy of the decree appealed against, and the 
deficiency in Court fee is not made up within the 
period of limitation allowed for filing the appeal 
and it IS urged as a ground for excusing the delay 
that the pleader’s clerk concerned had by mistake 
omitted to file a stamped copy of the decree held 
that there was no ground for excusiug the delay 
and that the appeal should be dismissed Valu 
Able right had accrued to the respondeut by 
reason of the period of limitation for filing the 
appeal having elapsed and it would not be fair to 
admit the appeal on such slender grounds as had 
been put forward in the case. [Scott Smith J ) 
SHAHADAt V HUKAM SINGH 71 1. C 736 

■ S 5 — Delay %n filing appeal — Time 

spent in review Deduction of 
Where an appeal has been filed a^'ter the 
expiry of the prescribed period of Imitation and | 
the appellant seeks to deduct in his favour the | 
time spent in a review of the lower Court’s | 
judgment the appellate Court would not excuse 
the dely unless the grounds of review were 
reasonable [Maung Kuh J ) Maung Lun v 
Maung Dun. l Bur X J 154 74 1 C 39 

1923 Bang 75 (2) 

— S 5^Delay tn filing necessary papers — 

Power to exercise 

Where the necessary papers have not been filed 
along with the memorandum of appeal, it is open 
to the Court to excuse the delay under S 5 of the 
Lim Act* [Mookerjee and ChoUnefy JJ) Tara 
Kumar Ghose v Kumar Arun Chandra Singh, 
74 I C 383 1928 Cal 261 

^n ,si 5 — Delay tn getting copies'-- Money 
paid to clerk — Appellant taking no steps — 
Negligence 

i^dre the appeal was filed late on account of 
delay in getting copies and the same was due to | 
th^ fact that money for getting the same was 
given to the pleader's clerk and thereafter the 
apprellant took no steps to inquire of his pleader for 
the same, there is no sufficient cause to excuse 
dday withm the meaning of S 5 Dim Act, 
{Daniels^ J ) Mt Mahtab Kunwar i) Bibhmo 
^ , 31 A B X 817 L B 4 All 680 

^ . 9 0 A A, Ii. B 1017 75 I 0 354 

S^Belay tn inshlution of suit— Mis- 

A mlifeke of law might be a sufficient reason for 
a%ing thd Court to exerC*sa ifs d^x^di^on under 


limitation act (IX OT 1908). S 6 

section 5, of the Lira Act more so when the mis - 
take IS one in which the Court was seized of the 
suits The real question for consideration in such 
cases is whether ihe plaintiffs had acted m good 
taith in prosecuting their suits in the Revenue 
Courts before they came back to the Civil Court 
If they did, the tune spent in prosecuting those 
suits in the Revenue Court ought to be taken into 
account, and if there has been on undue delay 
meanwhile, the delay m filing the appeals from 
the original decrees, by which the plaints were 
directed to be returned foi prosecution to the 
Revenue Court should be excused [kanhaiya 
LaL J C ) Beni Madho v Sham Shad Ali 

26 0 C 56 74 I C, 263 1923 Oudh 238 

S b— Delay tn presentation of appeal — 

Objection when to be taken — Practice — Procedure 
Where an appeal presented out of time has been 
admitted by the appellate court exparte, the res- 
pondent as soon as he is served with notice of the 
appeal, may apply by motion for dismissal of the 
appeal on the ground, of delay If the respondent 
sleeps over his right and allows the appellant to 
incur expenses in bringing the case for hearing, 
he cannot be allowed at the hearing of the appeal 
to raise a preliminary objection that the appeal is 
time barred [Schwabe, C J and Wallace, J ) 
Murugappa Naicker V Thayammal 

70 I C 827. 1923 Mad, 82. 

S 5— Failure to file judgment with 

memo of second appeal 

The memorandum of appeal in second appeals 
to the High Court must be accompanied by a 
copy cf the first Courts' judgment and if the latter 
13 not presented till after the period of limitation 
has expiied the appeal should ordinarily be re- 
jected as barred by time A valuable right 
accrues to the opposite party by reason of the 
appeal having become barred by time 2 Lah 
227 foil* [Scott Smith, J) Lakhmi Das v 
Mehar Chand 73 I C 910 1923 Lah. 144 (1) 

S 6 — Interlerenee with discretion, (1922) 

Dig Col, 742 Municipal Committee of 
Chiniott', Bashi Ram 69 I C 895 

S 5 — Memo, of appf^al not signed through 

oversight — Extension allowed 
Omission to sign a memoraodum of appeal by 
oversight, which was otherwise in order and had 
been duly presented, was sufficient cause for 
extension of time under S 5 [Srott-Smith and 
Zafar All, JJ,) The Firm Math RA Das The 
Firm Ram Lal 1923 Lah 403 

— S 5 — Minority— Ground for use 

Where a decree holder dies during the penden- 
cy of execution proceedings indmore than 3 years 
after his minor legal representatives apply for 
coming on r^coidr the delay can be excused 
(Kanliatya Lal, J, C ) Akhtvr Hussain v 
QudiUT Ah 26 0 0. 244 

S 5 — Misapprehension of law — Law 

setUed—Time if can he extended— C, P, Cade, 
S. U9 

Wheie On the question of court fees m a parti- 
cular class of cases, there was a considered 
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ruling binding on all the courts in the districts, it 
IS no ground for extending tune that the appellant 
was under a misapprehension as to the amount 
to be paid {Ptpojt, J C.) Murli m^l Vaishno 
Ditta, 73 I C 788 

— — ~-S 5 — Mistake of law — PeadePs mistake 

Where the only excuse put forward in the 
affidavit for not faling the appeal within time was 
that the appellants had no knov^lodie, before 
the order of the District Judge returning the 
memorandum of appeal, that it had to be present- 
ed to the High Court but there was sufficient room 
to hold that they had such knowledge, and the 
same pleader had been working for the appellants 
and had filed various appeals rightly m v onn ac- 
tion with this case, held the mistake pleaded in 
this case was not bona fide and extension was 
refused (Abdul Raoof, J ) Umr4.o Bakhsh v 
Mai IK Mahomed Khan 1923 Lah 612 

S b—Second appual — Delay tn filing 

judgment of trial Court^Exanstng delay, 

The presentation of a second appeal without a 
copy of the first court’s judgment is not a valid 
presentation and m the absence of sufficient cause 
the delay cannot be excused (Lc RossiguoJ J) 
MussamMAT Rajan V Kurria 1923 lah 95, 

S 6 — Sufficient cause — Mistake of legal 

adviser^Extension of time 

Assuming that m some circumstances a litigant 
IS entitled to an extension of time under S 5 of 
the Limitation Act when he has been misled by a 
mistake of his legal adviser the principle on 
which the court acts is that the mistake must be 
of such a description that it might arise even 
amongst pi actitionera of experience 12 I C 677 
Rel* f(Dawson MtUcr^ C J and Muljiok, J ) S, C 
Dey V Mt RajwaNTI Kuer. 1923 P 140 

— S 5 — Sufficient cause — Mistake of 

pleader -^Appeal filed in Court without jurisdic- 
tion 

“ A legal adviser’s mistake, in order to justify 
an extension of the period prescribed for presen- 
ting an appeal, must be a bona fide one, and 
nothing can be deemed to be done in good faith 
which is not done with due care and attention ” 
45 I C 542 , 43 I C 317 , fol 

Mere carelessness or oversight of the appellant, 
or his connsel m presenting an aopeal in a wrong 
Court* which by the exercise of due diligence, 
could have been avoided, cannot be recognised as 
a sufficient reason for excusing delay under 
S 5 of the Lim Act (Abdul Raoof J ) UmRao 
Bakhsh v Nur Mahomed Khan 73 1, C 7S2 

— -3 5 — Sufficient cause — Time taken in 
filing review — Appeal 

An appellant is entitled to deduct the period 
during winch an application for review was pend- 
ing. 45 C 94 Rel [Woodroffe and Ghose, JJ) 
miFNA Qkandra Chhatopadhya V Sheikh 
Mabui>BaKSH 1923 Cal, 291 (1) 

— — S, 5 — Sufficient cause — Ignorance law 
or practice — llhleracy of clients 
The decision appealed against was dated the 
20th June< 1921* An applicatiom for copies of the 


LIMITATION ACT (IX OF 1908), S. 7 

decrees and the lower appellate Court's order was 
filed on the 27th June of 1921 and those copies 
appeared to have been received by the appellant 
on the 9th of July, 1921 The appeal itself was 
filed On the 4lh of October of 1931 and was re 
turned on the same date on the ground that it 
was not accompanied by a copy the judgment 
of the trial Court The appellant appeared to 
have done nothing further in the matter until the 
26th October, 1921, when he applied for a copy of 
the necessary judgment which was ready on the 
31st of that month and actually delivered to the 
appellant on the 7th of November 1921 The 
appeal was then refiled on the 22nd of November 
1921 

Eeld even allowing for the fact the Kangra is 
at some distance from Lahore and the parties arc 
-jats, there was no sufficient cause to excuse delay 
Bioadway,J) Mt Na^ko Mt Gopal 

1923 Lab 208 (3) 

S 5— Time required in taking copy of 

trial Court’s judgment Sctf (1922) Diu CoL 744 
Gurdit Singh Charan Das 

72 I C, 797 

-S 6— Applicability— Application to file 

award Sec C P Code, sch II Para 26 (2) 

1923 Kang 226 

S 6 — Execution application— -Death of 

decree holder — Failure of minor legal represen* 
tativcs to come on record — Subsequent applica- 
tion after more than 3 yea^s but during ramonty 
If baried. See Lim Act, Art, 18L 

26 0 C 206, 

— Sb 6, 8, 9 and Art 144 Lunatic — Adverse 

possession against-Legal representative a widow 
— Right of reversioners when barred Bee (1922) 
DIG, COL 744 Kalidindi Seetaramakaju V 
Vegesana Subba raju 70 I C 679 

S Q—Onus 

A plaintiff must prove affimiatively and clearly 
that his suit IS within time A mere entry that a 
son was born to a man of the name of the plain 
tiff's father does not necessardy prove that the 
entry relates te the plaintiff, unle^^s the entry can 
be suppoited by evidence Right of collaterals is 
not a single induisible right but each is entitled 
to his own share (Campbell, J) Prem Das zi, 
Sarbaland 1923 Lab 41 

S, 7 and Art 44 -- Alienation by guaid- 

lan—^Smt by younger brother within 3 years of 
majority --Elder brother attaining majority 
more than 3 yeais before— ^Effect 

WheiC 111 a joint family -consisting of 2 manor 
brothers, their mother makes an alienation as a 
guardian and a suit to avoid the same is filed by 
the younger brother within 3 years of altaining 
majority but more than 3 years after his elder 
brother attained age, the suit though governed by 
Art 44 would still be based under S 7 Time 
began to lun against both from the date when the 
senior brother who was competent to give a valid 
discharge attained majority [Chandrasekhara 
Atyar, C J and Ramaswamy Iyengar ^ J ) 
Javake Gowda v. Mari Gowda 

1 Mys L J. 72* 
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-S d—Exccahon of decree— Tune sfent^ 

tit obtatmng probate— Deduction of 

The lime spent in proving a will and obtaining 
probate cannot be deducted in computing limita- 
tion for execution of a decree [Duckworth^ J ) 
Burn v Paul 1923 Eang 98 (S) 

9, Art IbbSmt for possession by 

mortgagee— Ltmt ta iion—S us pension of 

No suspension or extension of limitation is al- 
lowable unless it IS provided for in the Limitation 
Act. 43 iVf , 185 relied on Where a mortgagee is 
entitled to possession immediately tune begins 
to run from the date of the mortgage and the 
mere fact that possession of the mortgaged pro 
perty wes subsequently taken by the prior mott 
gagee does not stop limitation from running 
[Abdul Raoof and Mott Sagan JJ ) Hukam 
Chand V Shahab Din 4 Lah 90 71 I C, 495 

1934 lah 40 


S 10 and Arts 49 and 145 — Applicability j 

of~^Exprcss if list— Suit for recovery of pioperty 
or its value by benefictary— Limitation 

The phrase * trust for a specific purpose ’ m S 
10 of the Limitation Act is merely a more expan- 
ded mode of expressing the same idea as that 
conveyed by the expression “express trust’ in 
English Law and la used m the section in con 
tradisli notion to trusts arising by implication of 
law, trusts resulting and trusts constructive 32 
Bom 394 Relied on 

Where certain jewels were in the possession of 
the defendent and he agreed under a written in 
Strument that the plaintiff should enjoy the jewels 
for her life and that after her death they should be 
dmeted among the defendant and other parties to 
the instrument, held that defendant was an ex 
press trustee of the jewels for the plaintiff and 
that a Suit by her for the jeweh or their value fell 
withm S 10 of the Limitation Act 

Observation of the Chief Justice on the tcope 
of Art 186 of tlie Limitation Act {ScwabCj C, J 
and Wallace, J ) Kishtappa Chetty v Lxkshmi 
Ammal, 44 M L j 431 lY I W 467 

(1933) M. W N 284 32M L T (H C ) 217 (3 ) 

73 I, C 842 1923 Mad 578 

S 10— Appltoabthty Smtby one trustee 

against another Jor possession and management 

The words of S. 10 Lun Act are wide enough 
to cover a case by one of two trustees who claims 
against the other that the property ought to be 
held and managed by both (bcbwabe,C J and 
Qoutts Trotter^ L) Shunmugappa v, Sangaya 
ChetTY. 18 1 W 907 741 C 120 

33 M L T. (H C ) 223 

— - — — S. XO— Directors— Whether trustees 


10 of the Limitation Act does not apply to 
of eompamca as they arc not persons in 
Om tlN property of the company is vested, as is 
by S 10 This section applies to 
trusts only [Shadt Lai, C J, and 
MMl QiMit A] The Bank op Multan Ltu v 
fibKAw Chand. 711 c 899. 

. . ' ^ " 1923 Lah 58 (2). 


LIMITATION ACT (IX OF 1908), S 10 

S, 10— Scope of— Express trust— hollow 

mg trust property-JSuit to avoid trustfand recover 
on nitestao — Strait Settlements Limitation 
Ordinance Sb 4 and 10, See (1922) Dig Col 745 
Khaw Sim Tek v Chuah Hooi Gnoh 

25 Bom L E 121. 

■ S 10— Specific purpose — Meaning of— 

Agreement for payment of sum out of particular 
fund — Obligor tf a trustee — Suit for 1 ccovery of 
money out of fund— Agreement to pay on demand 
— Limitation — Promissory note — Assignment— 
Rights of assignee. 

On the deposition of a Native Prince, the Eaa^ 
India Company took over such of his debts as 
were proved to its satisfaction under commission 
appointed for the purpose. The manner m which 
those debts were to be paid— as provided for by 
an agreement between the company and the 
creduor‘s of the deposed Rajah by which the 
Company undertook to set aside a sufficient part 
of the Revenue to be received by it to provide for 
the payment to the creditors of the Rajah, who 
had signed the agreement, of their debts Those 
creditors were to receive trans%E§ble bonds or 
certificates and sufficient, revenue was to be set 
apait and applied to paying the interest on those 
bonds and also to creating and accumulating a 
sinking fund for the redemption in due course of 
the principal In nursuance of that agreement 
transferable bonds, called Promissory notes, were 
issued whereby (he Company agreed to pay the 
holders thereof on the expiration of 15 months 
notice of payment on demand at the general trea- 
sury at Fort St George the principal sum and to 
pay interest haU yearly as long as the company 
was in possessien of the revenues of Tanjore. The 
interest was to be paid at the Treasury in cash to 
the proprietors if resident m India and in cash or 
bi bills at 12 months at the option of the pro- 
prietors, if resident in Europe In a suit by the 
assignee of one of such notes against the Secretary 
of State for India in Council for recoveiy of the 
amount due thereon Held, (1) that a trust was 
created by agreement between the company and 
the creditors of the deposed Raja, that the com- 
pany and the Government and its successors 
were trustees of the funds in their hands for the 
purpose specifically defined in the agreement 
namely the payment of interest and of principal 
ol the transferable bond lo be issued under the 
agreement and that S 10 of the Lim Act applied 
to the case , and (2) that assuming Art 120 of the 
Lim Act applied, tune began to run only from 
the date of demand for payment and the suit 
which was filed within 6 years from that date was 
not barred. 

Per the Chief Justice The Company was not 
under a duty to seek out the creditors and pay 
them, especially as the payment under the pro- 
missory notes was to be to the payees or their 
order. It came under no liability to pay either 
the principal or interest until the demand was 
made for payment at a particular place and in 
some cases m a paiticular manner A “ Specific 
purpose*^ within the meaning of S 10 of the Lim 
Act 13 a purpose that is either actually and 
specifically defined }m the terms in which the 
trust IS created or a purpose which from the 
specified terms can be certainly affirmed, 
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Per Wallace^ J The trust created by the agree- 
ment did not cease by the issue of the bonds, but 
continued and was to continue according to 
the agreement, so long as any obligation to pay 
remained on any bondi and only when every bond 
was discharged 

The assignment to the plaintiff which was made 
in 1909 recited that the assignor was entitled to 
the promissory note and to a specified amount of 
interest The assignor was on the date of the 
assignment entitled to a laiger sum by way of 
interest, but the parties to the agreement errone- 
ously thought that interest on the note had stopp 
ed from 1854, and hence mentioned a smaller sum 
as representing interest The operative part of 
the assignment however assigned all the interest 
on the promissory note which the assignor had, 
Held, that the deed of assignment was wide 
enough to cover both prucipaland all interest 
due and to become due, and the plaintift had by 
virtue of it all the rights of the assignor, 
{Schwabe, C J and Wallace, J ) Secretary oe 
State for India v Pandit Radhika Prasad 
Bapuli, 44 M L j 685 46 Mad 259 

18 L W 210 74 I C 785 1923 Mad 667 

S. 10—S^ectfic trust — Executors — Vest- 
ing of property — Adverse fosssession 

Where the testator by his will dedicated two of 
his properties to his family de’ty and at the same 
time appointed his two wives and adopted son as 
shebaits, executrixes and executor, it is incum 
bent on the persons so nominated to take out 
brobate of the will and to carry out the religious 
trust created by the testator They are persons 
in whom the estate becomes vested in trust for a 
specific purpose within the meaning of S 10 of 
the Lim Act. They could not by breach of trust 
continued for a period of 12 >ears confer a statu- 
tory title themselves in derogation of trust) 84 
M 257 Ref Time would be no bar to an action 
against the shebaits themselves in such circum- 
stances for recovery of the debutter properties 
from their hands 33 C 511 Ref (Mookerjee 
and Cnmtfjg, JJ ) Charu Chandra PRAMAt^lCK 
V Nahush Chandra Kundoo. 

60 Cal 49 74 J. C 630 1923 Cal 1 

S 10— Suit against trustee Failure of 

trustee to reduce trust property to possession— 
Liability for acts on default of predecessors — 
Failure to account — Limitation See (1922) Dig 
Col 746 Doraivelu Mudaliar v Adikesavalu 
Naidu. 70 I. C 87 

S 12 — Absence of Decree — Copying 

time (1922) Dig Cor 746 Municipal Commit- 
tee, Cheniot V Bashi Ram 69 I^C 896. 

Ss 12 and X^-'Achtowlidgmeiit-Saving 

of l^mttdhan — Comfiufahon of time, 

" Where a debt is acknowledged in writing the 
day on which the acknowledgment was signed 
must be excluded in computing the period of 
limitation under S, 12 of the Act (Halifax^ 
A, J,C) JaiNARAYAN BaPU V VlTHOBA 

71 1 C 556 6 N L I 281 1923 Nag 143. 


LIMITATION ACT (IX OF 1908), S 12 

— S 1^--Apphes to pauper appeals 

The provisions of S 12 are applicable to pau- 
per appeals {Abdul Raoof, J ) PiRjr Ashraf 
Ali Rameshar Nath 1923 Lab 684 

S 12— Copies sent by post— Time for 

obtaining copies— Mode of computing See (1922) 
Dig Col 746 Ghulla Singh v Sohan Singh 

69 1 C 818. 

S 12— Decree iiot prepared tn time — - 

Time hetxoecn judgment and signing of decree 
The period between the delivery of judgment 
and the preparation and signing of the decree 
would be excluded from the period of limitation 
prescribed for filing the appeal if the application 
for copy IS made before the preparation of the 
decree IP L J 573 F B Dist (Jwala Prasad 
anclRoss, 3J) MAurvi Syed Mahomed Moinud 
DIN Ashraf v Moulvi Mahomed Ishaq Ashraf 
1 Pat L R, 459 1923 P 629 

S 12^Scope of— Exclusion of time for 

obtaining copies 

There is no warrant for assuming that a party 
IS bound to apply for Copies of judgment and 
decree at the same time, So long as the applica- 
tions are put in within the appealable time the 
time occupied in obtaining copies can be deducted 
separately, the overlapping period not being twice 
excluded [Shah, A C J and Crump, J ) 
Macmillan and Co v Cooper. 

25 Bom L B. X309 

S 12— Time for obiatmng coptes-^lf can 

be attacked 

Under S 12, only the time from the date of 
making the application for copies up to the date 
on which the copies are ready for delivery can be 
excluded A finding as to the time requisite is one 
of fact and cannot be attacked in second appeal 
or revision [Moti Sagar J) Ram Sarup 
Zobawar Mal 73 I, C 447 (1) 1923 Lah 696 

-S 12 — Ittne for obtaining decree or 

order 

An appeal was filed in tune with a copy of the 
judgment Before the appealable period was over, 
an application for formal order was put in and 
the same was filed as soon as it was obtained — 
Hold, the appeal was within time (Kanhatya 
Lah J ) Kedar Nath v Nanak. 

74 L V 486. 

-S 12-Time taken for copies of judgment 

of trial court not excluded 

Only the tune requisite for obtaining a copy of 
the judgment appealed against and of the decree 
can be excluded [Abdul Raoof J ) Chuhar- 
bal. V BiRA Ram 73 I C 919 (1923) Lah 461. 

-S 12 — Time taken in obtaining copies— 

Deduction of— Extent of tune permissable See 
(1922) Dig, Col 747 Pramatha Nath Roy v 
William Arthur Lee 49 Cal 999 

21 A L J 118 37 C L J. 86 
* 27 C. W N 156 18 L W 56 

(1923) M. W N 62$ (P Q ) 
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S, 13 (3) and (3 ) — Copies of judgment 

and dected— Application f 01 , on difftient dates 
Time occupied in obtaining copy of docree — 
Deduction of 

All application for copich of judgment and the 
decree must be made before tbe expiry ot the time 
for filing an appeal There i^, however^ no obli- 
gallon imposed on appellant to file applications 
tor copies of judgment and decree at one and the 
same time and therefore he can make his applica- 
tions for copies at different times It is settled by 
authorities that the applications made at different 
times entitle the Appellant to take advantage of 
the time occupied in obtaining copies of both 
judgment and dcciee Nowi it the tune requisite 
for obtaining copy of one of those documents ex- 
tends the time ol limitation, then the application 
made for obtaining copy ot the other document 
after tbe tune originally hxed lor filing an appeal 
under the law ot Imiitation but before the exten- 
sion of time allowed by reason of tune required for 
obtaining copy ot one of those documents expires, 
will entitle the Appellant to extension of time re- 
quired for obtaining copy ul the other document 
{Jwala Prasad and Adanii^ J] ) J \DU N^ndxn 
Sahw V Hanuma.\ Sahxy (1923) Pat 335 

731 C 619 

S, 13 (Z)^SeQond appeal'— Fime Jot 

obtaining copies of first Court's judgment — If 
excluded* 

S 12 (3) of the Lim Act allows to be excluded 
only the time requisite for obtaining a copy of 
the judgment against which the appeal is prefer- 
red Even where the rules of the court require 
the filing of the judgment oi the Court of first 
instance in a second appeal, the time requisite 
for obtaining it does not fall under S 12 {Abdul 
Kaoof /,) Madan Gopal v Mxlawa Ram 

1933 Lah 96 

—— S* XZ— Foreign tcinfory — Teiritory 
under temporary nnUtaiy oicupati on— Basra 

Basra was not a territory under the administra- 
tion of the Government of India within the 
meaning of S 13 of the Lim Act» The fact ihat 
the troops which took pait in the campaign in 
iii Mesopotamia were known by the name of the . 
Indian Expeditionary force, and the despatches ! 
relating to its operation were published in the 
Gazette of India is not sufficient to show that 
Basra was under tbe administration of the Gov- 
ernment of India, The occupation was military 
occupation for the purpose of proceeding with 
the expedition and protecting the army on its 
way onward and securing it^* safety and support 
Tbe territory was, except for those purposes, not 
under the administration of the Government of 
India Consequently a plaintiff is entitled to 
deduct the time during which the deft had been 
absent in Basra [Kankatya Lai and Zulaman^ 
JJ) Fakhrullxh Khant V Ram Sarup 

^ 1923 A 64 45 A 18 

-V , ^ i , 

t^^AppHoability 

Limitation Act will apply only m 
of jurisdiction {Mulltck and 
Shaikh Akhaj Khalifa v 
yat. 371 1934 P 40. 


LIMITATION ACT (IX OT 1908), S, 14. 

S 14 — Applicability of— opeiations when 

excluiecl See Lim Act, Ss, 29 and 14 

6 N. L, J. 305 

S 14—' Applicability of — Strict interpre 

tation— Misconception of remedy See (1922) Dig 
Col 748 Ginapxthy Mudaliar v* Krishnama- 
CH \rt 70 I C 743 

; S 14 — Berar Court not a Coui t within* 

the section 

A Berar Court is not a Court contemplated by 
! S 14 of the Limitation Act {Batten, J C. and Pfi- 
dean\,A J C,) Rxjanna Narayan 

1933 Nag 331 

Ss 14 and 15 — Bona fide proceedings in 

Court without Jurisdiction — Suspension of pro- 
ceedings — Effect of 

The plaintiff ubtained a mortgage from one 
Tipava in 1904, and in a suit on that mortgage a 
decree was passed m favour of the plaintiff In 
execution of that decree he purchased the pro 
perty m suit with the leave of the Court When 
he tried to get possession, he was obstructed by 
the present defendants, to whom apparently 
Tipava had tiansferred the property while the 
litigation was pending As a result the plaintiff 
filed Suit No 344 of 1911 against the defendants 
to obtain possession He obtained a decree on 
February 15, 1913 There was an appeal first to 
the District Court and then to tbe High Court, 
which ultimately confirmed the decree on Decem- 
ber 10, 1915 He filed his application for execu- 
tion of this decree on June 28> 1920 During the 
interval, however the delendants filed Smt No 42 
ot 1916 for a declaration that the plaintiff’s decree 
had been obtained by fraud The htiga ion 
lasted till July 31, 1920 when the suit was ultima- 
tely dismissed In that litigation the matter came 
up to the High Court in Second Appeal No 328 
of 1917 By that judgment the suit was remand 
ed and ultimately decided against the then plain- 
tiffs The litigation of 1916 lasted up to July 31 
1920 The application for execution, even taking 
the time to run from the date of the final decree 
in appeal time-brrred, unless the plaintiff can 
claim a deduction of the period taken up in the 
litigation of 1916 The lower Courts came to the 
conclusion that the plaintiff was not entitled to 
deduct the time under any ol the provisions of 
tne Limitation Act, and accordingly rejected the 
application for execution Held, that the apphea- 
non for exicution was time-barred S 15 of the 
Lim Act did not apply to the case as theie was 
no stay of execution of the decree Nor did S, 14 
apply for plff was not prosecuting any Civil 
proceeding but was merely defending the suit 
brought against h m in a competent Court 
[Sh%}hA C, J and Crump, J) Som Shikhar 
SWAMiii^ Shivappa. 35 Bom, L, E. 863 

1924 Bom 39 

— -Ss 14 , 15 — Debt due — Insolvency — 
Period ^of pendency of proceedings — Exclusion of 
time 

Where after a debt has become | due and payable 
and time has oegun to run against the creditor^ 
The debtor is adjudged insolvent by the orfiey 
I cancelled later if the creditor institutes a tsuit 
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thereaftei again:>t the debtor to recover the debt 
lime during which the insolvency prcceedirtgs are 
pending cannot be deducted in computing the 
period ot limitation (Macleods C J and Shah, 
J ) SiDHiuj Bhojraj V Alli Haji 

47 Bom 244 1923 Bom 33 (2) 

S» 14 — Execution af plication disposed 

of on merits — If time can he excluded 

The time during which an execution applica- 
tion was pending in the first court and in appeal, 
and which was disposed of on the merits cannot 
be deducted for purpose of bunging in a subse- 
quent application within the period of limitation 
{Mooherjee and Panton, JJ) RajaniBandhu 
Chatter ji z- Kali Pras^nna Chatterji 

74 1 C 279 

— S Good faith 

Where the suit was prosecuted m i wiong Court 
owing to pJaintifi’s allegation m plaint' that ac- 
counts had been made but which was found to be 
untrue and was left unamended m the plaint when 
it was presented for the first time m the right 
Court , and though the matter was brought pro- 
minently to the plaintiff's notice when the plaint 
was again retmned to him and it was practically 
the only matter discussed m his appeal , and the 
plaintiff was very reluctant to make up his mind to 
amend the plaint and abandon the allegation that 
there had been a settlement of accounts* Held 
that the allegation was made deUbeiately in the 
hope of establishing later on, an allegation of fact 
that had been found to be untrue and was now 
admitted to be untrue , and that whatever may be 
the full extent of the meaning of '* good faith in 
section 14, it cannot cover conduct of that sort 
[Halil f ax t A J CJ Sheonara^an v Ram 
PRASAD 74 I C 317 1923 Nag 241 

S. 14:— -Pa } ties and cause of action 

different — Applicability 
S 14— Lim Act will not apply it m the 
prior litigation, the period of the pendency of 
which is sought to be deducted, the parties and 
the cause of action were different [Robinson C 
and Heald, J.) Hoosein v Ashi Bibi 

1 Rang 402. 

- — S 14— Scope of See (1922) Dig Col 

749. Mr Maryam Bibi v Ram Das. 

70 I C. 613 

S 14~-Ttme leqmred for taking copy 

of judgment. 

The judgment of the lower appellate court was 
pronounced on the 24th June 1918 and the appeal 
to High Court was preferred on the 14th May 1919 
An application for certificate was presented on 
the 31st July 1918 and, though it was rejected on 
the following day the appellant succeeded in 
obtaining from the Chief Court an order remitting 
qumation of the grant of certificate to the lower 
Aj^hBate, Court who upon reconsideratioa 
granted certificate on the 7th May, 1919 
Hel4^ w circumstances the application for 
oeruficate must be deemed to have been pending 
during the period from Slsrt July 1918 to 7th May 
1919 and this period should i>e excluded comput- 
ing Ufe period prescribed for filing the appeal 

Y,D— 56 


LIMITATION ACT (IX OF 1908), S 14 

[Shadi Laf C J and Bi asher, J ) Mr Chhotq 
M r So^A Devi 70 I C 299 

1923 Lah 11 (2) 

S 14 — lime spent in pnor liUgalton— 

Exclusion o/— Bona fide claim by defendants, 

S. 14 of the Limitation Act should be liberally 
construed, the principle being that limitation 
would remain in suspense while the plaintiff was 
bona fide litigaling on his rights in a Court of 
justice 30 M L J 529, 641 (P C) relied on 
In a suit by some of the trustees of a mosque 
for remo\al of its managei and for the appoint- 
raent of a receiver the manager, (defendant) 
claimed that the suit was un-suslainable and that 
instead of his being indebted to the mosque, the 
mosque owed him considerable sum^ of money 
which he had spent out of his pccket An issue 
was raised is to the amount payable to or by, the 
manager and the trial couit tound on evidence that 
the manager was entitled to be paid a sum of Rs 
3,302 from the mosque and directed the receiver 
appointed m the suit lo pa> up the said sum. On 
appeal the appellate court concurred with the 
trial judge as regards the liability of the mosque 
to pay the manager but dismissed the suit on the 
ground that all the trustees had not been unplead- 
ed as parties The manager thereupon brought a 
suit for recovery of the amount found to be due 
to hun deducting the amounts actually paid by the 
receiver, appointed in the previous suit The 
trustees^ pleaded that the suit was barred by limi- 
tation, Held, that tlie manager urns entitled to 
excluision of the time spent m tne prior suit and 
la appeal therefrom under b 14 of the Limitation 
Act and that bis suit was in tune [Schwabe, C 
J and Wallace, J ) Thurutheelakath Kdnhi 
Kutti ali V Kunhammau. 44 M L j 179 
73 I C 139 1923 Mad 278 

S 14 ^1 /) — Another Ctvil Piocecdmg—^ 

Pioceeding—Patltally wiong 
Mai ten J — The two separate com ts of Poona 
and Vadagaop have a common Judge , from the 
1st to the 20th of each month ihe Judge sits at 
Haveli, Poona, trom 21bt to 25th he sits at Vada- 
gaon’ and fiom the 2oih to 30 h ot the month he 
Sits at Lonavh a pan of the Vadgaon Court The 
plaintiff filed bis Darkbast No 2S4 of 1913 on 
the lOtb April 1912 He filed it at Vadgaon quite 
correctly but as the Judge was then sttmg at 
Haveli, the Court official t apparenly sent the 
papers to the Judge at Haveli and he on the 11th 
Apiil 1912. gave a notice to the defendants retur- 
nable on the 14th oi 16th April 1911 in the Hai eli 
Court The defendants did not appear and on 
the 15th April the [udge sitiing in the Haveli 
Court made the \varrant for possession absolute 
Defendants appealed on the 26th February 
1913 This order was set as de on the ground that 
Judge had no jurisdictton to direct the detendant 
to appear in the Haveli Court nor to make the 
order against them in that Couit It was accord- 
i ingly directed that the Court ot first instance 
\ should take up the Darkbast at the point where it 
was when the order lor issuing the warrant of 
possession was passed The plaintiff appealed to 
the High Court but Ofi 3rd Feb 1915 his appeal 
vvas4ismissed On 29th June 19iC Dharkbast was 
brought on again that the plaintiff was present 
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IIMITAXION ACT {IX OF 1908), S 15. 

but as the Jnoge was away the proceedings were 
adjourned to the next day The Plaintiff this time 
was not present in Court and accordingly the 
Darkhast was st uck off The next Darkhast he 
filed was on the 7th June 1910, Held that it was 
not time barred {)/luiten and PratU JJ ) 
P^NDY WALiD DAG-VDU MAHAR V JaMNADAS 
Chotumal Marwadi 

1923 Bom 218 

• — -u- 15— Anplicabihly of— Limitation pre 

scribed by S 4? C P Code. See {1922) Dig, Col 
750, SUBBARA\AN V NaTARAJAN 

70 1 C 396 

-S 15 (2)— Exclusion of Tune— Single- 

Suit against several deits— Notice under S 77 of 
the Railways Act to one dett See (1922) Dig Col 
751 B AKD N W Co V Ram Sarup Lal 
Chaxjdhory 70 I C 1U9 

— S 16 and Arts 137, 138, lA.^^Apfhca- 

bthty of— 'Auction purchaser obtatmng symbOit 
cal possession^ but kipt out of actual possession 
^Sutt for possession — Limitahon 
Where Art 144 oi the Lnnitation Act, applies 
no deductien of tune under S 16 can be allowed 
either in Jaw or under the general principles of 
equity 

An auction sale was confirmed on 13 — 9 — 1902 
and Symbolical possession obtained on 

12 — 1 — 1904 An appheat’on was made to set 
aside the sale on 21—6 — 1905, but was dismissed 
on 8 — 4—1906 A suit for possession was insti i 
sutedon 11— 7— *19 14 but the contesting defuidaids 
wefe added as parties only on 27 — 3—1916 I 

Heldt tl) the sale became absolute on 

13— 9—1002 w^hen the sale was confirmed and 
not on 8 — 4 — 1906 on the dismissal of the applita 
tion for setting aside the sale, as the confiunation 
of a sale cannot be kept in abeyance when pro- 
ceedings are not taken to set jt aside before 
confirmation 

(2) Art 137 cannot apply to the case, as the 
judgment-debtor was m possession at the date uf 
sale , (3) Nor would Art, ld8 govern, as it evi- 
dently refers to a case where the purchaser has 
not obtained deb very of possession even if it 
applies, the suit is barred e\en after deducti g 
the period during which the application to set 
aside the sale was pending , 

(1) the proper provision applicable is Art 144 
and irom the date symbolical possession was 
delivered the possession of the judgrnent debtor 
WES' adverse to the purchaser {Ckalterjee and 
Panion, JJ ) Bhojendra Kumar Roy Cuow- 
drurv p Asuthosh Roy 79 1 C 420 

1923 Cal 282 {2| 

S 18 — Auction saU^Appltoaiton io set 
ns^de’— Judgment debtor fraudulently kept tn 
Ignorance of sale— Effect 
Where the decree holder failed to serve the 
judgment debtor with notice of the intended sa'e 
caide to know of the sale only 
"^eri^plipation was made for delivery of 
facts JUS lily the application of 
Litn Act {bi^encer and Venkata^ 
f¥HEIKH MtJRAMMAD RoWTaER 
'• 17 L W lfi2 

# m ® 252^^7 72 1 G, 46 ^ 

^ ^ UPa Mad. 353 


LIMITATION ACT (IX OF 1908), S 19 

S 18— Discovery of void sale* (1922) 

Dig Col 752, Thvkurain Harnath Kuar v, 
Thakur Indar Bahadur Singh 

44M L J 489 9 0 L 3 662 601 A 69 
27 C W 949 9 0 & A L R 270 
18 L W 383 26 0 C 223 
S3 M L T 216 (P G ) 
37 C L. J 346 . 71 I C 629 (P C ) 

S 18 — Execution sale— Setting aside 

Limitation — Fraud 

Where owing to the fraud ^f the decree-holder 
or other parties certain irregularities in the con- 
duct of a sale are concealed irorn the knowledge 
of the judgment debtox, the latter is entitled to 
apply for setting aside the sale in spite of con- 
firmation and the time for the application is to 
be computed from the date when the fraud comes 
to the knowledge of the applicant 17 C 769 , 14 
C 681 Kef [Menrs^C J and Banerjt, J ) Sheo 
Ram Koeki v Ikkamunnissa Bibi 

45 A 316 21 A L J 176 71 1 C 631 
L E 4 A 129 (1923; A 282 (2) 

S 18— Fraud — Knowledge— Proof of. 

See (1922} Dig Col 752 Radha Krishna v, 
BisheshaR Sahay 1 Pat. 733 44 M L J 713* 

21 A L J 23 37 0 L T^30 
26 Bom L E 680 9 0, & A L. E 194 

27 C. W N 294. 

S 18— Fraud— Execution sale— Applica- 
tion to set asidu by Judgment debtoi — L m tation 
Judgment debtoi kept out of knowledge of fraud 
— Effect of See C P CODB, O 21, R 90 

4 Pat. L T. 306 

S 18 — Knowledge and exerctse of right 

Section 18 does not deal with the exercise of 
the right, but with the knowledge of the right 
Where it was alleged that the decree- holders had 
iraudulently kept the judgment debtor from exer- 
cising his rights under O 21, R 2 by giving him 
assuranceb, no extension was granted {Robinson^ 
C J and Macgiegof , J) P R P L Chetty 
Firm v G Lon Pow 1928 Rang 103 

— S Acknowledgment 

A previous mortgage deed, though executed 
more than 12 years before the deed ot 1902 was 
legibteredon the 12th Feb 1890, less than 12 
years before the date of the later deed, and it 
bore an endorcament by the Sub-Regisirar stating 
that the execution of the deed and the receiot of 
the consideration, was admitted and signed by fhe 
mortgagoi He/ff, the endorsement in which he 
admuted the receipt of the consideration for the 
mortgages was an acknowledgment of liability 
within the meaning of 19 of the Limitation 
Act, and that the debt had not become barred 
{Martziicau and Hantson, JJ) Labha Mal v 
Imam Din 1923 Lah, 869 

—8 19— Acknowledgment of debt— Pro- 
mise to pay— ^English and Indian law See (1922) 
Dig, Col 753 Nand Lal v Partab Singh 

69 I 0, :602 

S 19— Acknowledgment — Essentials of— 

Agency— Inference See (1922} Dig Cgl 753 
Ram Autar Beni Singh 10 0 I X. 7 
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LIMITAXtON ACT (IX OF 1908), S 19 

— S id— Acknowledgment— Joivt Hindu 

Family — - Acknowledgment by junior member 
when binding on the famtlv 

It IS not open to a member of a joint Hindu 
family, not being its manager to make an ac- 
knowledgment so as to bind the oth^rmembeis of 
the family, except those who claim through the 
person acknowledging [Shadt Lai, C J and 
Abdul Qadir^ J ] Ramkishan ?/ Hirdk Ram 

711 G 737 1928 Lah 136 

$s 19 and 20 — Acknowledgment of 

liability — Joint mortgagors See {i*j22} Dig Col, 
751 Nadar Shah v Ihardas 

6 Lah L. J 114 

S 19 — Acknowledgment of Itabtltiy — 

Deposition — i^iatement of execution of moitgage 
property 

No implied acknowledgment of liability can be 
spelt out of the mete statement that the witness 
on some prior date executed a mortgage bond, 
Moreovei it did not amount to an acknowledge- 
ment of a subs sting Hability at the date of ihe 
bond 45 E 443 , 2d M 34 , 16 M 220 lef erred 
to [Spencet and krishuan^ JJ ) MuthDKUMARA 
Mudaliar V Chockalinga Mudaliar 

17 I W 674 73 I, C 952 1823 Mad 634, 

S, id— Acknowledgment of liability — 

Part payment — Liability impliedly acknow- 
ledged 

Towards a promissory not executed by him 
defendant made part payments on three ditferent 
dates He endorsed ihe payments subsequently 
at the foot ol the note, added up the total and 
signed underneath Held^ that the endorsement 
was an acknowledgment suQrcient to save limita- 
tion under S, 19 of the Lim. Act, since it record- 
ed that the dett, had paid certain amounts 
towards the liability which stood against his 
name on the promissory note. There was tnere- 
fore ah admission of liability to pay the balance 

An eudoraemeat on a promissory note by the 
promisor is an acknowledgmexnt ot liability which 
starts a fresh period of limitation from the date 
on which it is made* It mikes no difference that 
such endorsement IS below an account show'ing 
what has already been paid on the piomissor^ 
note {Macleod, C J and Crump, 7.) Ganesh v 
Dattatraya 25 Bom L R 144 72 I C 249 

S 19 -Acknowledgment of habiltiy-Pt ooj 

— Statement zn pi tor case 

The mere fact that in some oiher case the 
defefidant merely admuted the execution of the 
document is not an acknowledgment of liability 
within the meaning, of section 19 of ihe Lim 
Act where no evidence was taken and there was 
nothing but ihe endorsement ui proof of admis- 
sion {Ryves, 7j* Lallu Mal v, Pandit Reotj 
Ram. 45 A, 679 L B, 4 A 315 21 A* L J, 669 
, 9 0. ^ A* I* B, 674 741 0.363(1) 1924 A 70 

S 19— Acknowledgment of liability — 

StaterDCiit made by witness in Criminal proceed- 
ings— Value of— English and Indian Law See 
(1921) Dig Col 733. Subramania Aiyar v, 
A, P. T. Veerabadra PiLLai 70 I* C. 583 


IiIMITATIGN act (IX OF 1908), S 19. 

S 19— Acknowledgme t ‘^Prescri bed" — 

Meaning of See {1922) Dig Col 754 Nand Ram 

V Ranchhokdas 19 it, Ii E 135 

S 19— Acknowledgment ii right— Sub 

mortgage— Ack, owledgment Ol —Effect on or’gi- 
n il mortgage See (^922) Dig Col 754 Bhag 
WAN Ganpati Mankeshwar 2/ Madhav Shan- 
kar 70 I C 906 

s 19 — Acknowledgment — What amounts 

to — Admis'^ion of execution of bynothecation deed 
ill plaint— Effect hee (1922) Dig, Col 755 
Kxndxswami Reddy Suppammal 

32 M L T (H C ) 186 70 I C 576 

S 19 — Contract Act, S 25 {S]—Pf omtse 

to pay and mere acknowledgment 

The document executed by the defendant was 
m the lollowing terms — Account ot money, ui 
tae name ot PanaulU Miji and Umer All Miji of 
Nanupui, Mokam Ciiand^ore Amount due 
Bi ought lorward from the account of Panaulla 
Miji at page 24 of this book Rs 3,535 Jnteiest at 
the rate of one rupee per cent per mensem, 
s ipulated time for payment the month o f Bhadra 
Ol the yeai 13l8 B S" Ihen followed the sig 
natures of the executants on one anna stamp 

that it sets out a promise made in wilt- 
ing and signed by the persons to be charged 
therewith to pay wholly the debts specified 
therein, and not an acknowledgment within the 
meaning oi S 19 

Held, further, that the document is an agree- 
ment or a memoxa idum of agreement within the 
meaning of Art 5, Cl (c) of Sen I of the Stamp 
Act. [Mookeiji and Rankin, JJ) PrasaNna 
Kumar Pal v Panaulla Miji 1923 Cal 659 

S 19 and Art 144 — Co-shaf ers — Smi 

for possession of property in the hands of a Co- 
sharer — Letter of acknowledgment — Adverse 
possession, 

A smt for a share of ptop^rt^ in possession of 
one of the co chaiers is not barred by limitation 
. where it is found that the defendant co-sharer in 
possession bad written a letter to the plaintiff 
acknowledging hia title wilhm the statutory 
period of 12 years {Bioadway, J ) Balmokand 

V Wazir Chand 5 hah. I J 47* 

S id— Mortgage — Acknowledgment by 

some of the seoefal mortgagees— Effect of 

An acknowledgment of the title of the mort* 
gagor made by some of the several mortgagees 
would not avail to save the mortgagor’s right to 
redeem being barred where the mortgage was a 
joint mortgage and incapable ot being ledeemed 
piecemeal (Broadway and Dundas, JJ,) Maho- 
med Ibrahim v Mahomed Ismail 

6 Bah L J 111, 

S 19 -Mortgage— Redem ption — Sale of 

Mof tgagee's fights— Acknowledgment 

In a suit in redemption, the defendant who was 
the purchaser of the mortgagee’s rights pleaded^ 
limitation, Held as he was the pu\ chaser of ad^t 
mittedly mortgage rights at the date pf his pur- 
chase the mortgage right was subsisting and llm-^ 
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LtMIXATION ACT (IX OT 1908). S 19 

tation began to run from that dsiie, [Banc/jiy A C 
J and Ryves, J ) Sidhari 'Rkm Gakji Din 

L R 4 A 470 

< s 19— New constdeiaUon ot' actual 

froitiisc to pay — If requtrcd 
A new consideta<‘ion is not required for an 
acknowledgment nor an actual piomisc to pay 
[Newbould and Rankin y //,} 1bu\him Wullick 
V , Laut Mohan Roy 50 Cal 974 

S 19 — Oral agreement io fay does not 

extend Ume 

Where there was a sanda and a date fned for 
delivery and defendant failed to deluer and there 
after he baid he would pay damages at Rs 8 per 
khandi 

Heldy the mere fact that at a later date he said, , 
he ivould pay the damageb cannot extend the tune 
where the cause of action already accrued (P;i 

deux, A J C) Kamal NARA’i ana v, Bamram 

76 I C. 440 1923 Nag 332 

— »S 19— Ptomtssory not by father — 

Acknowledgment by son—Lffeci on jomt family 
Where the father and managing member of a 
joint Hindu family borrow iiione^ on a promis 
sory note reciting that the debt is for their 
necessity and not for a joint family purpose an 
acknowledgment by the son would not save the ' 
limitation against the father [WaUacBy J) 
Mahalakshmi V , Vakkalagadda Venkam Seth 


LIMITATION ACT (IX OP 1908), S 20 

I the mere existence or even statement in writing of 
' gross demands An agreed statement of accounts 
where all the items are on one side only, if the 
sfatement is not signed by the party liable and is 
inoperative as an acgnowlegment will not be all- 
owed to support an action on an account stated in 
respect of items which are statute barred 
{Mookerjee and Cltoizner, JJ ) GulJar Mandal 
V Sriman Handalini 72 1 C 692 1923 Cal 71. 

S 20-Part fayment-^'Payment within 

hmitahon — Written statement aftci exptiy of 
Itmxtatton— ’Effect of 

A statement of payment made in writing by 
the payer after the expiry of the ongmal peiiod 
of hm’tation is a sufficient compliance with S 20 
of the Limitation Act, if the payment itself wai> 
made within that period The written statement 
IS meiely evidence of the iact and date of pay- 
ment, and it IS the fact of payment that extends 
the period and it is the date of payment from 
‘ which it IS extended The proviso to S 20 lays 
} down that the fact and date of payment can be 
‘ taken as proved only by evidence of a certain 
' kind, and so imposes^ a minimum decies of 
credibility in the evidence 1 7 M 92 , 9 N L R 
78 Ref (Balten, J C and Halhfax, d J C ] 
Ramprasad V Bansilal 19 N L R 6 

6N L J 421 71 I C 17, 


-S 2C—Pait payment of fi met pal of the 


' debt — Joint acLOunt— Written by one debtor but 
32 M L T 317 (H C ) t bv both* 


S 19— Starting point Se (1922) Dig 

Col 755 Waman v Deorao 6 N L J 14 

S 20— Acknowledgment — Part payment 

^iHsitnctton between— SetHemeni of accounts — 
Accounts stated * 

It 1^ open to a borrower to make a promise in 
writing signed by himself to pay a debt of which 
his creditors might have enforced pavment bat for 
the law of limitation of suits If the entry be 
construed as a promise to pay, such promise is 
applicable quite as much to the sum borrowed on 
that day as to the sum found due oa adjustment of 
account 18 C L J 269 , 18 C L J 329 , 23 M 
94 , 31 A 495 , 3 M 159 Ref The distinction be | 
tween an acknowledgment and promise to pay is ^ 
sometimes difficult to draw, specially as an ua- 
cnaditional acknowledgment, has always been 
held to imply a promise to pay because that is the 
natural inference If nothing is said to the con- 
trary It IS what every hone.t man would mean to 
do The case is clear where the entry is made in 
respect of an aggregate sum, with regard to a 
portion whereof there could only bs a promise to 
pay and not an acknowledgment 6 Bom 583 8 B 
405 Ref It 18 not necessary that the pay ment 
should be actually made m money , for an arrange 
ment between the parties intended to have the 
offedt of discharging protanio the party 

ihdeiitedtwil) have the same effect as a payment 
msOAey D K 2 Ex. 158 Rel Thus where there 
dtte« on both s^des and the accounts are 
and a balance struck this in 
payment, of the amount 

I dclbfi But it IS the striking 

(;^4he^ba^ncfe^lh^ institutes &e payment, not 


! Where two persons are liable on a debt 
embodied in a Khata and they make payments 
^ towards satisfaction of the debt. It is not neces 
I sary that both persons should make entries in the 
j creditor’s books It is enough if the writing is 
I made by the debtor paying the debt and it is 
I signed by both the debtors, {Macleod* C, J and 
\ Crump, J) Devchand-Chatraji 21 Jamshedji 
25 Bom L R 364 74 I. C 302 1923 Bom 369. 

I S 20— Payment of mteiest and pun- 

I Lipal 

Payment of interest saves limitation tien 
though a part of the principal Xis paid at the same 
time 6 I C 16 and 4 B L R 281 folld {PhiipSy 
I ) RAMAKRISHNA ANNavI V PiCHANDI ChETTIAR 
(1923) M W N 664 (1) 74 I C 777 

^ S 20— Payment ot^ inteiest— Possession 

of land and receipt of rents—Saving of Umifu^ 
ttom 

Limitation is <aved in this case by receipts of 
the produce of the land which the plaintiffsi con- 
tinued to occupy in lieu of interest at the request 
of the defendant No 1 owing to his inability to 
pay his debt There can be no ground or reason 
why the pi educe of the land should not be accept- 
ted in lieu of interest if the parties had so arranged 
(2?05 s, J) FoujDAR Singh v, Baiju Mahton 

721 C 492 

S 20— Receipt of rents and profits by 

sub moitgagee— Effect on original mortgage 
(1922) Dig, Col, 757, Bhagwan Ganpati Man- 
KESHWAR n, Madhav Shankar 70 L C..906, 
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LIMITATION AOT (IX OF 1908), S 22 

S 22 -Application to bet aside auction 

sale — Real purchaser added as party after period 
of limitation — Petition in time against ostensible 
purchaser — Effect. See C P Code O 21, R 90, 

1923 All 462 

— S 22 — Ejv part decree — AppkcaUon to 

set aside — Addition of parties — Limitation, 

S 22 of the jLim..Act, which speaks only of 
suits, does not apply to applications An appli- 
cation to set aside an ck parte decree cannot, as 
regards an added party, be regarded to have been 
made when the added party is actually brought on 
the record of the application 

When a thuig is to be deemed to be something 
else, m truth it IS not that something else but is 
treated as that something else by a statutory 
fiction for the purposes of that particular Statute 
Thus the word 'deemed" in S 21 of of the 
Limitation Act indicates that the statutoiy fiction 
can be resorted to only when alter the institution 
of a suit a new party is added or substituted 
[X)as and Btickmll^ JJ,) Chandrika. Ro^ v. Ram 
Kuer ThakUR 1923 P 88 

S, 22 — Jotndet aftet Umilalton of a 

pai ty not ntcessufy 

Where the holder of a bond was not impleaded 
by the plaintiff assignee until the cypiry oi the 
period of the limitation but the assignee ad 
mitfed that she had authorised her agent to as 
sign the bond for consideration, held, S 22 of 
the Limitatiion Act does not lay down that a 
joinder after the period of limitation shall in all 
cases necessarily involve a dismissal of the suit 
If the piesence of a party added alter the pi es- 
cribed period IS not necessary to enable the court 
to award such relief as may be given in the suit 
flamed by the plaintiff and he is joined A a Majon 
Cautela the suit is not baixed merely because the 
limitation had expired at the time when he was 
impleaded (Shadt La/, C J ) Kunj Lal sy, H^Ri 
Ram. 1923 Lah 438 (1) 

S 22—Paitne)ship--^^utl for dissolnhon 

— Addition of parties 

In a suit for disbolution of a partnership two 
members of the firm were described as Jaharmull 
Manmull, that being the name of a firm constitu- 
ted by those two members only Subsequently the 
plaint was allowed to be amended by putting m 
the full name and desciiption of each of the part- 
ners Held that the amendment did not amount 
to addition of new parlies and consequently was 
not affected by the provisions of S 22 of the 
Limitation Act 12 C W N 8 20 C W N 49 
37 Cal 229 referred to [Page, J ] Sheodoyal 
KhbMKA V JoHARMULL MANMUX.L 50 C 649 

75 I, G 81 

— S 22— pteempfion 'Impleading 

one of the vendees after limitation — Effect, 

Where one of several vendees in a suit for pre- 
emption is impleaded after the expiry of one 
year ^he date of sale, when the suit would 
be barred against him the whole suit is barren. 
(Broadway i J ) Nia2 Au KhaN v, Mahammad 
Aiz^l Khan 78 1 0 364 

Ss. 23, 2A'—Gontmmttg xvrong^Wliat ts 

^Suit for damages 


I LIMITATION ACT (IX OF 1908), S 26 

Where dama/s are claimed for personal injury 
inflicted by throwing sulphuric acid on the face, 
there is no continuing wrong for purpose of 
limitation nor does time run only from the time 
any specific injury is caused Viah, A C J, and 
Crumps J) Abdull\i' Abdulla 

25 Bom L R 1333, 

S, 23 — Lease for a year — Holding ovef 

— Effect 

Where a sub tenant admitted by oral agree- 
ment for one year or from year to year contmu- 
ing to hold on, a fresh act of sub letting does not 
take place each year nor does a fresh period of 
limitation begin to run (Fiemantle, S M) iCuar 
Jang B'Ihadur Singh v Nohar Koeri 

L R 4 A. 182 (Rev ) 

— ' S 23 — Suit for damages for wiongfiU 

distraint — Limitation — Agra lenancy Act, 
S 146 

The plaintiffs had cut and stacked from the 
land within the purview of their lease, a large 
quantity ot thatching glass which they hoped to 
sell at a substantial profit The defendants wrong- 
fully and maliciously levied a distraint, under 
colour of Chapter IX of the Tenancy Act, upon 
this grass of the plaintiffs The immediate result 
of this was that the plaintiffs missed their market 
and were unable to sell their grass, while the de 
fendants were disposing of theirs. In the mean 
time the ramy season began and the land upon 
which the plaintiffs stacks were standing was 
flooded Tbe plamtiffa brought a suit to contest 
the distraint and finally succeeded in obtaining an 
order from the Com t setting the distraint aside 
W'hen however, they became entitled to re-enter 
into possession of their own glass, the stacks, 
had been so damaged by ram and flood as to be 
utterly worthless. Thereupon the plaintiffs claim 
ed the full value of the stacks, as the correct 
measure of damages for the wrong done to them 
by the defendants in wrongfully distiaming the 
same The distraint was levied on the 15 May 
1919 The suit under S 142 of the Tenancy Act, 
to contest the distraint was Terminated by the 
Court’s order releasing the grass on 16th of 
September 1919 The present suit for damages 
was instituted on the 12th of December 1919, 

Held following Daltp XJpadhta v* Gaundat 
Upadhia (11 Legal Remembrancer 61) the cause- 
of action for a suit for damages in repset of a 
wrongful distraint takes its origin from the day on 
which the distraint came to an end and the suit 
may be lawfully instituted within the prescribed 
limitation period of three months calculated from 
the said date. The suit was therefore within time, 
TFa/s/j, and Ltndsay, JJ,) Jhabbu v» 
MUsamMat Batul 45 A 208 L R 4 A, 1 (Rev ) 
73 I 0 299 1923 All 146 

‘S 20 — Immemorial usei 

The plea that the defendants had been using a 
particular Kul from time immemorial, docs not 
amount to setting up a plea of easement [Mott 
Sagar, L) Mans a Ram sy. Kalu Ram 

1923 Lah. 606 

^S. 26— ‘Person’ meaning of— If included 

predecessors— Acqui-sition of easement, ti922) 
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LIMITATION ACT (IX OF 1908), S 96 

Dig Col 759 Maung Po Hla v, Maung Po 
S m 701 C 918 

-S. 96 -Ri^ht to iake water pescnpiwn-- 

Lost grant 

5 26 of the Lim Act does not govern a claim 

to take water from a tank where that claim is 
based on a lost grant It applies only to cases of 
easements claimed by prescription {Greaves and 
Pentan, JJ ) Guru PrassannaKoy v Ful Chand 
Mondal, 1923 Cah 291 (2) ' 

26 — RjgM to way — Cnsloniaf y nghi^ 

Length of user and enjoyment--Lost grant 

A customary right of way is not an easement m 
the legal sense of that term, and even if it were an 
easement it is not necessary for the party claiming 
it to rely on S 26 of the Act, if the existence of the 
Tight could be otherwise established A right 
based on custom is established by proof of the 
custom and ib is not necessary that there should be 
evidence from which a lost grant may be presum 
ed, {Richardson and iiuhrawardy, JJ) Ali 
Muhomld V Sheikh Katu 

70 I C 263 1928 Cal 200 

— — S, 26— User of lutermitteiit nature— 
Absence of assertio i of right— Acquisition of 
rightD, See (1922) Dig Col. 7-9. Bhuru v 
Datu Ram 74 I C 2S2 

— S. 28 — Lapse of Hme -^Effect on posses- 

sion already got 

A right of property which is \ested m one 
jierbon is not transferred by the mere lapse 
of time to the person actually in possession 
tLord Salvesen) Mahomed Mumtaz Ali v Mo- 
HAK SiHGH 46 A 419 46 M L J 623 

33M L T 321 {P. C) 21 A L J 767 
26 0. C 231 L K 4 F C 1 
> 9 0 A A L B 901 10 0 L. J 383 

74 I C 476 50 1 A 202 
(1928) P C 118 (F C.) 

as— Right to maintenance— E\ttnc- 

Uon of 

The cause of action for maintenance accrues 
from time to time according to the want and 
exigencies of the person entitled, and S 28 of the 
Lim Act does not operate to extinguish it 
{Mookerjee and Clntzner^ JJ) Gopalchandra 
Pal V Kadambivi Dasi. 73 I C 235 

Ss 29. H—Ordoi passed uiuict S 169, 

C P Land Revenue Act—Lumtaiton 
In the case of a suit filed as contemplated by 
S, 169 C- P Land Revenue Act, the period of 
limitation fixed therein, i e 6 months cannot be 
added to in any way, such as by the applica'ion 
of S 14 Limitation Act S 29 of the Limitation 
Act excludes the operation of S. 14 in such a case 
[^aker,J Gt and Balltf:t\ A J C )L4Kshmani' 
Keshlo 6 N L j 205 73 I G 1021 

1923 Nag 306 

^Art 2--Applioahiltty—Condtbon for— 

:Je|mine3 a quo 

. Accessary in order to bring a suit 

of Article 2 of the Lim. Act 
officer should have done what he 

6 wmfcld "Wieal intention of acting as the 

The Urntinu^ a quo m cal- 


LIMITATiON ACT (IX OF 1908). Art 10 

culatiog limitation is the date of the damage 
[Harrison and Zafar Altj JJ ) Punjab Cotton 
Press Coy v Secretary of State for India 

4 Lah, 428 

Art 2— Damage caused by flood water — 

Construotion of Irngatton work — Limitation 

Where as a result oi the construct' on of a canal 
under A^ct VIII of 1873, fiood water caused 
damage lo plaintiff^s land, a suit for damage 
more than 90 days aftei wards will be based 
i under Art 2, Lira Act {Harrison and Zafar Ah, 
JJ ) Punjab Cotton Press Coy v Secretary 
or State 4 Lah 432 

Art 7 — ApplicahiUty 

Art 7 Lim Act does not apply to all servants 
but only household servants — A bisafdai in oudh 
IS not such a servant [Dalai, J C ) Ghasi Ram 
V Uma Datt 26 0 C 327 

9 0 & A L E. 664 9 0 L J 348 

Art Mortgage — Right of pre-emp 

Uon to moi tgagiv — Moiigagee refusing to make 
offcj when asked—Suit for tedeniption— Right of 
pie empion if can be pleaded tn defence, 

A mortgage djcuraent contained a covenant 
that without the consent lu writing of the mort- 
gagee, the properties would not be sold mort 
gaged leased etc and giving the latter a right of 
pre-emption In 1918, the mortgagor gave notice 
to the mortgagee ot his intention to sell and asked 
him what offer he would make No offer was 
made by the mortgagee who took up the position 
that the mortgagor could not sell The properties 
were then sold in 9 4-18 and xn a suit in 1921 by 
the mortgagee to pre-empt and a counter suit by 
the purchasers to redeem Held, the sale being of 
the equity of redemption of which physical pos- 
session could not be given, limitation for the 
pre-emption suit ran under Art 10 from the date 
of registration of the sale deed and where such a 
suit lb barred, he cannot in the redemption suit 
plead by way of defence his claun for pre emp- 
tion 24 Mad 449, 29 Mad 33h and 40 Mad 1134 
tolld 13 Mad 490 , 20 Mad 305 not folk! 

Even assuming there was a valid right of pre- 
emption, the refusal to make an offer when asked 
amounted to a failure to exercise the right 3^ 
All 127 and 42 All, 402 foil [Kumai asamy, 
Sastry, J ) Visw^kathan Chetty v Ethirajulu 
Chetty 45 M L j 389 (1924) M. W N 67. 

Art 10— Possession with tenants— Pre- 
emption 

Property which is in the possession of a tenant 
does not admit of phys cal possession within the 
meaning of Art. 10, L n* Act Whether the sub- 
ject of sale in a suit fox pre emption does or does 
not admit of physical possession must be deter- 
mined with reference to date of sale and it is 
immaterial whether the property afterwa*‘ds 
became susceptible of physical possession (Shadi 
Lati C J and Ffotde, J ) Canwa v Joti Prasad 

73 I C. 903 (1) 

— ^ Art. 10— Pre-emption -Share in undivid- 
ed jomi property— Limitation 

Obiter , A mere share in joint undivided pro- 
perty is not capable of physical possession aird 



893 


OF INDIAN DECISIONS, 


894 


LIMITATION ACT (IX OF 1908), ART 10 

Art 10 of the LUn Act la inapphcable to such 
cases [Lc Rossignol^ J ) Sardar Ali v Fazil 
\ 1923 Lah 75 

— 10— Pre-emption suit— Time when 

begins See (1922 Dig Col 760, Achutananda 
Pasait V Biki Bibi 1 Pat 678 69 I C 666 

4 Pat» L T 277 

—Art ll’-‘4.;pphcabihty of — Suit under O 

21. R 63—Ordej passed without any enquiry. 
Even though an order under O 21, R C P 
C IS passed without any investigation and not on 
the merits and the claim is rejected, a suit to 
establish the claimants right is governed by Art 
II of the Limitation Act, 14 N, L R 66 not fol 
lowed, 41 M 985 , 45 C 785 followed [Haltifax, 
A J C) G^ngadhar Rao V Abdul Majid 

69 I C 522 1923 Nag 69 (1) 

Arts 11* 13 and 120— Attachment before 

judgment — Order of sale in execution of decree — 
Claim peiition—Order allowing claim— Suit to 
contest order — Limitation See (1922) Dig Col* 
741 Arunaghalam Chltty V Periasami 
Servai 70 I C 439 

Art ll--Order under 0. 21, B 63, C P, 

Code — Refusal to investigate a claim — Effect of — 
Suit to establish (ttle-'Lpmitation 
Where the executing Court dismisses a claim 
preferred without investigation of the merit® on 
ihe ground of delay, the order is one passeo 
againsttbe claimant under O 21 R 63 C, P Code 
and a^uit to establish title must be brought with- 
in the time prescribed by Art, 11 of the Limita- 
tion Act (Prtdeaux, A J C) Narsayya v 
LAXMlNARiYAN 6 N L J 66 19 N L R 34 
71 1 0 404 1923 Nag 187 

— Art U- Order of attachmentlbefore judg- 

ment — No attachmtnt actually effected— Claim by 
mortgagee of attached properties— Order disal- 
lowing claim— If binding and conclusive Sec 
(1922) Dig Col 760 MUthiah Chetti v 
Palaniappa Chetty 70 I C 432 

Art 11 [A)^ Applicability of—C P Code 

Or 21, R* lOO-— Application under — Dismissal 
of, for want of cause of action 
The 1st defendant purchased the land in suit in 
execution of a mortgage decree and took delivery 
of the same through the Court Thereupon the 
plaintiff, who, claimed half of each of plots Nos 1 
to 3 and entirety of plot No 4 made an application 
under Order 21, r 100 of the C P Code That 
application was dismissed on 8—7—191 6 and 
in these terms “ On the applicant’s (plaintiff’s) 
side he examined himself. The opposite parly is 
ready It appears from the applicant’s deposition 
that be is still m possession of the disputed plots 
of land* So here is no cause of action for hts 
application under Order 21 Rule 100 Civil Proce- 
dure Code Hence it i» ordered that this case be 
i%^mis?ed With costs to the opposite party Plea- 
der’s^ fee? Fs 2 only” The plaintiff did not 
bring any suit for recovery of possession within 
a period of one year from the date of the last 
mentioned, namely 8th July 1916 His present 
suit was instituted on the 7tb March 1918, that is 
more than a year alter the date of tffe order pass- 


LIMITATION ACT {IX OF 1908), ART 11 (A) 

ed on the application under Order 21 Rule 100 
His cause of action, so far as the present suit is 
concerned has bpen formulated by him in para- 
graph (6) of his plaint and it appears therefore 
that after the date of the order passed on the 
application under Order 21, Rule 100 defendants 
Nos 1 to 5 entered into a conspiracy and forcibly 
cut and took away (he paddy reaped by the Bhag 
tenants of the plaintiff and thereby dispossessed 
the plaintiff Tne plaintiff stated that thereupon 
he instituted a suit being suit numbered 225 of 
1917 in the Court of the first Munsiff of Kantai 
That suit was, however allowed to be withdrawn 
by the Court, with liberty to institute a fresh suit 
and the present suit IS the fresh suit which the 
plaintiff had the liberty to institute It was con- 
tended lor the plaintiff that the subsequent dis- 
possession alleged in para 6 of the plaint gave 
rise to the cause of action, after the suit had been 
withdrawn, for the present suit The defendant 
contended that the plaintiff not having brought 
the suit within the period prescribed by Art, 11 A 
of the Limitation Act, the present suit should be 
held to be barred by limitation. Held that the 
suit was not barred It is the question of posses- 
sion with which the plaintiff was conceined and 
having remained in possessed down to the date 
when, as alleged by him, be was dispossessed in 
the maouer referred to in paragraph (6) of the 
plaint. He was not under any necessity, so far 
as we can see, to go to a Civil Court for the use- 
less formality of asking for confirmation of 
possession of the property in question when as a 
matter of fact he remained in possession theieof 
{Ghose and Panton^ JJf) Pahal Ghorai v 
Haji Mgnshi Faziuddin Mahomed 

88. C L J 160 

Art, 11 (A) — Period of Limitations^ 

Ordcf undei 0 21, R 100 of the CPC 

Although it IS undoubtedly true that a person 
claiming tO get rid of the effect of an order under 
O, 21 R, 100 IS bound to bring his suit for such a 
purpose within the period mentioned in Art 11 
(A) of the Limitation Act. where the cause of 
action alleged by the plaintiff is one that has 
arisen subsequent to the date of (he order made 
on the application under O 21, R 100 CPC, 
and where the plaintiff’s application under O 21, 
R 100 was dismissed on the ground that inas- 
much as his possession has rot been disturbed 
the application was one Which did not come 
within the purview of O 21, R, 100 C* P, C , the 
provision of Art 11 (A) of the Limitation Act do 
not apply {Ghose and Chotvier, JJ } Atarmoyi 
D\si V Ramananda Sen Choudhury. 

50 C* 311 1923 Cal 601 

’Aft 11 (A) — Suit to set aside oi der under 

0 21, R 100 C, P C Limitation 

A suit to set aside an order passed under O 21, 
R, 100 of the Civil Procedure Code is governed 
by one year’s limitation under Art 11 A of the 
Limitation Act [Das and Adami, JJ) Sheo 
Nandan ChoDdhry V. Debi Lal Chaudhry, 

4 Pat, L T, 93 (I923j Pat, 78 r 
1 Pat,L, R, 134, 71 1 C 484 2 Pat 372 . 

1923 P 239 
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LIMITAIION ACI {IX OF 1?08), AEX 12 

'Art. IZ—Auctton sale— Parties— Sli ait 

gers-^AppltoabtUiy of article 
Art 12 of the Limitation Act which provides 
for the setting aside of a sale in execution of a 
decree of a Civil Court, applies only to the 
parties to the sale and not to strangers Strangers 
are governed only by Art 144 of the Limitation 
Act, 15 P R 1913 foil (ScothSmith. J ] Azim 
KHAN t/ Karim 711 C 822 

Arts 12 tin^dQ'—ExccuUon Sale'— Setting 

asidt— ^Property included by mistake tn decree 
sold in exectUton--LtnntaUon » 

Where property outside the suit had been in- 
cluded b> a mistake in the decree as being liable 
to be sold in satislaction of the decree and was 
sold in execution and two jears alter the sale the 
judgment-debtor sued to recover the property » 
helci^ (1) that the execution sale was not a nullity 
and had to be set aside within thirty days from 
its date, (2) that plff having allowed the sale to 
ibecome final could not sue to recover the pro- 
perty , and (3) that article 12 of the Lim Act 
barred the suit [Macleodt C, J and Coyajee^ J ) 
Nagabhatxa V Naqappa 1023 Bom 62 

—Art, 12 (b ) — Revenue sale unde) Madras 

Etiales Land 4ctSutt to set aside 
A suit to set aside a revenue sale under the 
Madras Estates Land Act more than one year 
after the expiry of 30 days after the sale is barred 
under Art 12 (b) Lun Act [Phillips and Ven 
katasubba Rao, JJ) Kamulammal v Chokka- 
UNGAM Asari 45 M L J 840 

Art H'^Oukr ultra vires “zlr/n/e if 

applies 

Where lehef is asked for on the looting that a 
certain order is ullta vires^ art 14 of the Lim 
Act does not apply. {Sliafi, A C, J, and hemp, J ) 
PaTDAYA MuPPA^ a V SBCRBrARY OF STATE FOR 
India 25 Bom L. E 1160 

~Art 1%—Leoy of waU) oess— Illegal 

levy — Suit for recovery Limitation — Madras 
Revenue Recovery AcL S 59 
A suit for the recovery of water cess alleged to 
have been levied illegally and without an> justifi 
cation i« governed by the period of limitation 
specified m Art 16 of the Limitation Act and not 
by the limitatian prescribed by S 59 ct the 
■Revenue Recovery Act. S 59 of the Madras 
Revenue Recovery Act applies to cases of persons 
aggrieved by illegal oi irregular proceeding taken 
for the collection of revenue under the provisions 
of that Act and not to case where the levy of the 
cess or tax is abimtio illegal 12 M 168 ; 16 I C 
328,19mM,W N,75 12 L W 334 followed 
(Spencer and Krtshnan, J ) Secretary of State 
tr, NagaRAJA Aiyer 44 M L j. 645 

' (1028) M W H 827 32 M. 1 T (H, C ) 236 
171. W 6l8 741 0 281 1933 Had 665 

—Art for tecavery of water cess 

0 ^ demand but under protest, 

tli® recovery of water cess paid under 
but without anv proceedings 
. sale^^tc, IS governed by 

1^1^ Act and ntit $* 47 of Mad 
W t864« Rahim and Sundara 


LIMITATION ACT (IX OF 1908), AET. 30 

Aiyar.JJ) Panchalapalli Pichi Reddy v, 
Secertary of State for India 70 I C 884 

Art 16 — Wate) cess — Illegal levy — Suit 

for lecovery of cess — Limtlaiton — Madias — 
Revenue Recovery Aci^ S 59 

A suit by a person for recovery of water cess 
alleged to have been illegally levied and paid 
under protest is governed by Art 16 of the Lim 
Act, and not by S 59 of the Madras Revenue 
Recovery Act 16 I, C 328 foil (Sir Walter 
Scliwabe, C J ) Secy of State for India v 
Che 1 1 ASA MI "Venkata RATN AM 

46 Had 488 45 H, L J 12 
33 M L T 236 (H C ) 17 L W 683 ^ 

73 I C 106 (2) 1923 Mad 662, 

Art ^2— ‘Personal tvpirv caused by 

throwing sulphmic acid — Suit for damages 

In a suit for damages for personal injury caus- 
ed by throwing sulphuric acid on the face, the 
period of limitation is one year as prescribed by 
Art 22 of the Lim Act and time begins to run 
from the date of the injurious act done [Shah A 
C J and Cfumpt J ) Abdulla v Abdulla 

25 Bom L R 1333 

Art. 23— "Malicious prosecution— Suit for 

— Limitation from date of discharge — Revision 
petition if suspends period See (1922) Dig Col 
762 PURSHOTTAM VlfHALDYS SHET V RaVJI 
Hari, 47 Bom 28 

Arts 26, 36, 48 49 and 62 Tort -U regular 

sale tn execution — Suit foi compensation— Claim 
for refund — Limitation 

Plaintiff m this case sued to recover Rs 6,000 
on account of compensation lor loss sustained 
by him on account of the irregulai sale of certain 
property m execution of a decree alleging that in 
consequence of the ii regularities a sum far below 
the market value of the property had been reali- 
zed He also claimed the refund of a sum which 
he said had net been credited Held that there 
could be no question tnat the act complained of 
in bringing the property to sale was a tort, whe- 
ther it be described as a nonfeasance or malfea- 
sance Neither Article 48 nor Article 49 nor any 
of (he articles governing torts applies in express 
terms to the su't but it is governed by Article 36 
and having been brought admittedly more than 
two years after the sale it was barred by time, 
{Harrison and Zafar Ah, //,) Chanda Singh v 
Jai Kishen Das 6 Lah L J 289 

— —Arts 36 and 31 — Cainage of goods by 
railway--‘^Loss — Smi for damages — Limitation 

Art 30 of the Lim Act applies to suits for 
compensation for losing oi injuring goods and 
the period IS one j ear from the date when the 
loss or injury occurs The article refers to losing 
or injuring goods by the earner and not by the 
consignee that is to say, limitation runs from the 
time when the earner lost or injured the goods, 
and not from the time when the consignee may be 
said to have suffered loss 19 I C 47 Rel, Art 31 
of the Lim Act fixes one year from the date when 
the goods ought to have been delivered and 
applies to Suits for compensation for non delivery 
Where no time is fixed for the delivery of the 
goods, the suit may be instituted within a year after 
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LIMITATION ACT (IX OF 1908), ART 30 

the expiry of a reasonable time for the delivery of 
the goods (Stuart and Sulatntan^ JJ ) juGAL 
KishoRE r G I P Railway 

45 A 43 1923 A 22 (2) 

■ Arts 30 and llS^Carrtage of goods by 

Railway— Short delivery - Damages— Suit for— 
Limitation 

A suit for damages for short delivery of goods 
consigned by a Ka Iway is governed by Ait 30 and 
not by Art, 115 of the Limitation Act Short 
delivery means loss of the ponion of ihe consign- 
ment undelivered [Ross, J ) Rameswar 
Mali Ram v The E I Ry Co 

4 Pat L T 331 71 I C 565 1923 P 298 

Art 30 — Loss of goods— Iransit by RatL 

way — Utsdeltv&i y—Non delivery. 

The term * loss’ in Art 30 of the Limitation 
Act contemplates a loss of goods aiismg from 
non delivery as well as mis-dehvery 2 Lah 10-1 
41 M 871 , 43 Mad 6l7 Bom 386 referred 
(Mulltck and Buckmll, JJ ) The Greai Indian 
Peninsular Ry Co v Jitan Ram Nikmal Ram 
2 Pat 442 (1923) Pat 82 4 Pat L T. 173 
1 Pat L R, 169 72 I C 440 1923 P 285 

Arts, 31 and 115 — Common earner — 

Suit by consignor for vompensaUon — Limita- 
tion 

No distinction should be drawn between a cause 
of action for compensation for non-dehvery by a 
consignor and one by a consignee. 

Article 31 of ihe Lim Act is wide enough to 
include a su t brought by the cons gnor also It 
provides for a suit for compensation for non- 
delivery, that IS, a suit by a person who by 
reason of non-deltvery has sustained loss, There 
may be cases in which it is not the consignee 
who sustains loss but the cons gnor In such 
cases it would be a suit by the consignor for 
compensanon for non-dehvery (Page, J ) Vally 
Md Hah v Nederland S Navigation Co 

27 C W N 806 

Arts 31 and 115 — Non-dehvery of goods 

consigned —Suit for conpensation against earner 
— Limitation See (1922) Dig Col, 763 Lal 
Mohan Hazra v E I Railway & Co 

70 I C 857 

Art. 32 — Easement— Pervert^on See 

(1922) Dig Col, 763 Bishambar Sahai v Jankt 
Dad 69 I C, 819 

"Art Placing heavier beams on 

plffs wall — Perversion of pHrf>ose — Suit fot 
removal 

Placirg on the plaint ff’s wall heavier and 
more numerous beams than had existed before 
and putting up a masonry roof instead of thatched | 
roof cannot be sa’d lo be a perversion of the pur 
poso for which toe wall was to be used Art 32 
Lun* Act, does not aoply to a suit for removal of 
ihh beams [Banerjea, A C J and Ryves J ) 
Mohan v Bishambhar j>ahai L R 4 A, 610 

Art 36 — Apfdioabihty — Personal tn^ury 

— Damages 

y D— 57 


LIMITATION ACT {IX OF 1908), ART 48 

A suit for damages for personal injury Caused 
does not fall undei Art 36 Lim, Act (Shah, A C 
J and Crump J ) Abdulla v Abdulla 

5 Bom L R 1333. 

Art, 36 — Liquidator— Companies Act 

S 235. 

A suit for recovet y of compensation from an 
officer of a company in respect of ceitam misfea- 
sance comm tted by him is barred against the 
liquidator, ii it is brought by the liquidator after 
2 'ears [Shadt Lal, C J and Abdul Qadtr, J,} 
The Bank OF Multan, Ltd v Hukam Chand 
71 I 0. 899 1923 Lah 58 (2) 

-Art 36 — Misfeasance— Claim for com 

pensation— Company — Winding up —Commence- 
ment of limiiaiion See Companies Act, S 235 

69 1 G 255 

Art 44— Mother as guardian making 

alienation— Suit by son alter attaming majority 
lo avoid— Limitation See Lim Act, S 7 and 
Art 44 1 Mys L. J 72 

Art 44 — Suit by minor after 

attaining majority — Transaction a mortgage and 
not a sale —Declaratory suit- Limitation bee 
Dekhan Agr Relief Act S 10 A 

25 Som L R 1209 

Art, 44 — Suit for setting a^tde guar- 

dian^s alienation — Limitation — Burden of proof 
as to age 

A ward.on attainmg majority can sue withiia 
3 years of 1 hat date to set aside the alienation 
made by the guardian He will have to prove 
that hib suit IS in time, if ihe date of attaining 
major ty is disputed [Mookerjee and Rankin, JJ ) 
PROHLAD CHANDK4 CHOWDHURY V RaMSAHAN 

Choudhury C L, j 213 

Art 44— Swzf to set aside sale — Burden 

of proof as to suit being in time 

In a suit by a minor on attaining majority to 
set asid sale by his mother omhe ground that she 
was induced by fraud and m srepresentabon the 
burden lies on plaintiff to prove that his suit is in 
time [CamphelL J) Jagat Singh v Balaga 
Singh 70 I C 984 1923 Lah. 254 (1) 

Art 47 — Apphcabihty— Order under 

S 115, Cr P Code — Suit for declaration 

A su t for a declaration of title to property, as 
regards which an order had been passed against 
the plaintiff s predecessors under S 145, Cr P 
Code IS barred unless brought within three years 
of the order. The plaintiffs cannot escape tne 
bar ot Art 47 by framing bie suit a s one for 
declaration after taking forcible possession 
^Ryves and Gokul Pra^adt 7/ ) Ram Sahai v 
Benodf Behari Ghosh 46 A 806 . 

21 A, L J 102 L R 4 A. 113 71 I C 402 

(1923) A, 161 

Railway Company — Loss in 

transit — Right to claim price and damages 
when accrues 

In a case where a railway parcel arrived on a 
certain day but plaintiff ascei tamed shortage and 
lo^s Qhly Qn a later day the cause of action hq 
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limitation act (IX or lOOS), AET 48 

claim price and damages arises only on the later 
date iKatihatya Lai, J ) Devi Deen 8c Sons v 
KOtiILKHAND 4ND KUMAUN RAILWAY 

75 I 0 669 1923 A 842 

Arts 48 and A9Sutt for cofnpensabon 

for ireOi, wrongfully cut and removtd—'LiUit- 
iatton 

Where sale to the plaintiff was a sale of stand- 
ing trees woich were to be cut and concerted 
into timber, there is a sale of moveable property 
and a suit for recovery of the timber or ioi 
compeiisaiion, where the act complained of is 
said to have been wrongiul, is governed by Art 
48 or Aft 49 ot the Lim Act [Le RossJgnolJ,) 
Birsbv V Raj4 Ram, 73 I C 33 

Arts 49 and 120— Steam launch — suit 

for declaration of title a*td possessiun-^Litntta- 
tton 

Where there was a pra>er m the plaint for a de- 
claration of tide to a steam launch and for pos- 
session of the launch, the suit was m substance 
one to recover possession of specific moveable 
p’*operty governed by Ait 49 ai d not by Ait 120 
of the Dim Act The prayer lor declaration was 
unneces'^ary or at any rate ancillary to the mam 
relief {i e ) possession In dealing with an entire 
estate there are no different periods of limitation 
for moveable and immoveable property 15 1 C 
545 foil 36 M 383. 21 C 157 dist {Pratt and 
Duokwrothy JJ ) Pun Aung Brij Dal 

70 I C 841 (2) . 1923 Bang 11 

Art 62 -Suit of price of goods supplied 

from time to time — Limitation 

Where a tradesman has a bdl against a party 
for any amount in which the items are so connect 
ed together that it appears that the dealing is not 
intended to lecimuate with one contract, but to be 
continuous one, so that one item, if not paid shah 
he united wdn another and form one continuous 
demand, the wh >le logether forms but one cause 
of action and cannot be d vided II al! the items 
form but one cause of action, it cannot be con 
tended that a part of it can be barred by limitation 
and that the resi may not be so barred (lUid/a, J 1 
TJfAj^N AHmed Haji ^h^v Salemahomed Peer 
HAttOMED, 1923 Bom 113 

Arts 67 and 85 — Punjab Loans Limtta 

tton Act (iHOl ) — Mutual account — Test 
The plamliifs sued the defendants on accounts 
claimiug Ks^ 1,4 50 The suit was instituted on 
the 30th of August, 1918 The accountb showed 
a balance struca of Us 361 6 0 in favour of the 
plamtiffs on the 20th May, 1413 Thereafter the 
account continued for another year and ended 
with a total in favour of fbe plaintiffs of Ks ] 
832-9 No second balance was struck formally 
Interest at I per cent per mensem was claimed 
bringing the amount in buit up to Rs 1 ,450 Held, 
that the article applicable was Art 57 for which 
fbe period is six years under the Punjab Loans 
Limitation Act of 1904, the balance being an 
ackwwiedgment starting fresh period of limita 
■^fuiiderS 19 of Act IX of 1908 An account 
IS mutual when there are transactions on each 
independent obligations on the 
wiesre the transactions create obhga 
one those oe thepther being 
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merely complete or partial discharges of such 
obligations, the account IS not mutual 59 I C 
6u9 Appl [Campbell and Moti Sagrr, JJ) 
Thakur Das v The Firm of Bishan Das Mewa 
Ram, 1923 Lah 636 

Arts 69 and 60 — Loan— Deposit — Sint 

fer recozety— Limitation 

There is no dist notion in the Limitation Act 
between money lent and money deposited with 
regard to the agreement to repay So that it is 
not the agreement that the money should be paya- 
ble on demand that distinguibhes a deposit from 
a loan There must be something further proved, 
and It is not possible to define exactly what that 
must be It has sometime been suggested that 
facts must be proved which create a Sort of fidu- 
ciary relationship between the lender and the 
borrower, but it cannot be said that it is always 
necessary Ordinarily when A hands over money 
to B on ihe understanding that it is not a gift, but 
has to be repaid when demanded, that would be 
considered m law a loan, and when the plamnff 
seeks to prove that the money so handed over 
was a deposit the onus would lie upon him to 
pro' e that there were additional circumstances 
which turned the loan into a deposit 19 B 775 
referred to, [Macleod, C J and Crumps J ) Govind 
Chintaman V Kachubhai 26 Bom L R 603 
73 I C» 978 1924 Bom 28 

Art 61 — Partnership — Conti ibution — 

Debt paid by one partner — Limitation 

Art 61 of the Lim Act applies to a suit for 
contribution by a partner of a firm who has paid 
the whole or more than his shaie of the amount 
due from all the partners (Abdul Raoof and 
Abdul Qadify JJ ) WaLaiti Ram v Ram Kish en 
6 Lah L J 310 72 I G 385 

-Art 61'—Purchase— Part consideration 

—Sum to be paid to a third person— Failure to 
pay See (1922) Dig Col 766 Brikant Pande 
V Pandit Jamna Dhar Dubf, 70 I C 682 

Arts Bland 115 — Suit for contribution — 

Share of costs and money due in redemption See 
(1922) Dig Col 767 Shaikh Jamal ^ Shaikh 
ChaND 70 I C 289. 

Arts 62, 120, 123 ^Co-heirs — Realisation 

of assets by some — Smt against them by others 
— Limitation 

Wliere one of the heirs has collected the debts 
i due to the deceased on the strength of a succes- 
sion certificate taken out by him, a suit by the 
ether hers for their shares ot the assets is 
governed by Art 62 and not by Art 120 or 123 of 
the Limitation Act, {Chose and Panton, JJ) Abe 
DUNNISSA BiBE Z) IsUF AlI Kh^N 

60 Cal 610 27 C W N 941 74 I C 1010 

^Art 62 --Divided Hindu family — Collec- 
tion of debts by one member— Suit by another for 
his share ot the collectnns— Limitation — Limita- 
tion Act, S 18 See (1921) Dig Col 748 Rama- 
LAGU Servai V Solai Servai 69 I. 0 274. 

Arts 62, 89, 109, 120 and 127-“JoiRt 

family— Partitiun— Collection of debts and profits 
of immoveable property by one member— Suit by 
another for account of the same and for his ^bare 
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LIMITATION ACT (IX OP 1908), ABT 62 

—Limitation See (1922) Dig Col 767Yerukola 
v Yerukola 71 1, C 177 

Arts» 69 and 89— Money lending business 

— Joint business — Suit foi lecoveryof share— 
Limitation — Accountability 
The plaintiffs and defendants were members of 
the same Hindu family and were doing business 
jointly The moneys of the business came under 
the contiol of the defendants and were invested 
by them in investftients which were intended to 
be or ought to have been both for the benefit of 
the plaintiffs and the defendants In a suit by 
plain itfs for recovery of the share of the mone>s 
due to him Held^ that the defendants were 
bJund to account for the sum to the plaintiffs and 
that the limitation for the suit would be governed 
by Art 69 and not by Art 62 of the Limitation 
Ac^ {Lord Phi lltmore) Merl A Venkanni v, 
Merla Agasthiah 27 C W N 725 

32 M L T 86 (P U ) 1923 P C. 31 

Arts 62, and 9l—Sale set aside — Money 

paid for dtschatging incumbrance — Suit for — 
Limitation 

A suit for possession of properties under a sale 
deed was decreed by the first court, but dismissed 
in appeal — Certain sums of money had been paid , 
by the purchaser to discharge incumbrances on ! 
the property ai d in a suit brougnt to recover I 
these sums Irom the vendors more than 3 years 
after the paying and the decree dism'sssing the 
prior suit for pob‘5ession. Held, whether Art 97 
or ()2i applied the suit was barred {S fencer and 
Devtidoss, JJ ) GopaLa IyenGAR v Mummacht 
Reddiar 17 L W 354 74 I G 416 

1923 Mad 392 

Arts 62 and 115 — Suit for damages 

against repiescntattve of deceased agent — Limi- 
tation 

Where a principal brings a suit against the 
representatives of a deceased agent for damages 
caused by reason of breach of duty on the part of 
the deceased agent the suit is governed by Art, 
115 of the Limitation and the starting point of 
Limitation is the date of the alleged breach 
{Miller, C J and Foster^ /) Rameshwar Singh 
V NarendRAnath Das 71 1 C 916 

1923 P, 259 

Art 64— Aocowwf in terms of gram— 

Applicabtli ty 

Even it jt were conceded that in order to bring 
a suit within the purview of Art 61, it is not 
necessary to show that there have been cross or 
reciprocal demands between the parties the art cle 
can only apply where the money lound to be due 
IS a definite sum entered m the account books 
[Harrison and Zafar AIu ) Ram v Gaman Ram* 

1923 Lah 645 

Art 64 — Reciproctly of demands-- How 

fdr lUcessary, 

In every case to which Ait 64 applies, it is not 
necessary that there must always be a rec’pro 
city of demands {GItose and Panion, JJ,) 
Sarieun Mandalin V Feraooxjl Khatun 

1923 Cal 578 , 


LIMITATION ACT (IX OF 1908), ART 74. 

Arts 64, 106 and 115 — Suit on a balance 

of account — Account stated — Limitation — Nova 
non See (1922) Dig Col 7o9, Nand Lalv 
Partab Singh 69 I C 502 

Artb 66 and 116— Sale— Compensatton, 

Where the compensation, to be paid, if vendee 
got less area than agreed upon, would be payable, 
if by the order of the Revenue Officer, subject to 
any modificaUon on appeal, the vendors on parti- 
tion were allotted a less area than tha' sold by 
t'^em, limitation begins from the date when the 
order becomes final i e from the date when a 
co-sharer has a right to recover his share, 
[Martineau and Slasher, JJ\ Rukan Din?/, 
Hassan Din 72 I. C 897 1923 Lah 23 

Alt 65 — Scope of. 

Where defendant agreed to give half of the 
land to plaintiff who was to he p him in recover- 
ing it, held that limitation ran trom the refusal of 
defendant, after recovery (Pndeaux, A J C) 
Shriram V Babajt 

71 I C 40 1923 Nag 47 

I Art 66—Apphcabtltly of— ** Single 

\ bond " — Meaning of 

A bond merely tor the payment of a certain sum 
of money, without ary condition in or annexed 
to it 13 called a simple or single bond The term 
single bond" IS bometimes used to signify a 
bond given by one obligor as distinguished Irom 
one given by two or more Where under a bond 
powei lb given to the creditor to demand the 
w’hole of the raanev due under the bond when- 
ever default IS made in payment of the interest 
lor any two years consecutively it is impossible 
to predicate of the bond that there is any certain 
‘‘day specified for payment’' withm a.t 66 of 
the Lim Act {Waz t Ha:ian, A J C,) Hari 
Lal V Thamman Lal 

26 0 C, 121 70 I C 85 1923 Ondh 19 

‘Art 68 — Adnumstrahon bond— Breach 

of condition — Suit on 

An administration bond is a bond subject to a 
condition within the meaning of Art 68 Lim 
Act and where a suit is brought for breach of one 
ui the conditions contained therein it must be 
filed wjthm 3 jears of that breach. The breach 
of each condition gives use to a separate cause 
of action and time begins to run from the date 
of the pai t cular breach giving rise to the suit 
\RobinsontC J and May Oung, / ) MaUNG Sak 
U V Maung Kyan Mye 1 Rang 463. 

^Art 74 — Instalment bond — Failure to 

pay instalment — Limitation 

Where an instalment bond provides for iO 
monthly payments and provides that the whole 
shall be payable on demand on default of any one 
instalment, limitauon runs as regards each pay- 
ment ou the date it is payable under ait, 74, Luii 
Act A suit brought just within 3 yea^s of the last 
date for payment will be barred except with 
respect to the last payment (Devadoss, J ) 
PERIANAN CHETTY V MAKIAPPAN AbARI 

(1923) M W N, 699 

Art 74 — Sue for full amotml on default^ 

—Fatluie to ^Wavver — Effect 
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limitation act (IX OF 1908), AET 76 

An instalment bond provided that on default of 
payment of any instalna^nt, the whole claim could 
be enforced or if the creditor liked to \\ aive such 
right There was no payment at all made , some 
of the instalments were recovered by suit and foi 
the rest a suit was filed more than 3 days from 
the first default, but withm 3 years of the time at 
which the earliest of the mstalments claimed fell 
due Heldt the filing of the prior suit amounted 
to a waiver of his rights to claim the lull 
amount and the cause of action for the second 
suit arose only when the earliest of the instal- 
ments claimed fell due {Halhjax, A J C) 
KtSHEO Ha.0 V SUKLIA 19 N I B 170 

■ — - — -Art 76 — Cause of actioi See (1922) 
Dig Col 769 Wachhi v Maroti 

69 I. G 237 

^Ats. 75 and lZ2'-jMorf^a^6--~lnstalment$ 

— Whole amount to become due on default of pay 
ment ofsmgle instalment — Limtiuiton 
Under a mortgage executed ui 1902 the princi- 
pal sum borrowed was Rs 1,200 and the sum was 
made pavable in annual instalments of lOO rupees 
each On default of pavment of erery one 
instalment the whole of the talance was lo be 
paid at once In the years 1903 and 1904 the mort 
gagors paid Rs 44 only In 1 923 the mortgagees 
filed a suit to recover the amount of the first two 
instalmenL and obtained a decree In 1917 the 
mortgagees filed a suit for recovery of the re 
mamiag instalments with interest Held that 
the suit was barred by limitation {Macleod 
C^J and Crumps J) Shrinivas v Chanbasa.- 
Pasowpa 95 Bom L E 203 72 I C 290 

1923 B xm 201 (2) 

Arts 80 and 116— Bond payable tn 

twelve years'— Provision for pcnoaical payment 
of interest— Default— Effect of 

T}nd6r a mortgage the period fixed for redenip 


LIMITATION ACT (IX OF 1908), AET 86 

be paid within a period of 7 years The bond 
further provided that the lender would have the 
libeity to demand ihe repayment of the entire 
sum due under the bond on the happening of 
default in payment of the inteiest due for any two 
consecutive years There was a default m pay- 
ment of interest for 2 consecutive years In a 
suit on the bond it was contended that it was bar- 
red by limitation Held that the suit was governed 
by an 80 and not by ait 60 of the Lim Act The 
creditor undei the terms ot the bond acquired 
merely an opt on to recall the whole of the money 
due thereuudei on the happening of default in 
payment of the interest lor 2 consecutive years 
and the breach of the original promise for the 
repayment of the money within 7 years gave 
anothei remedy to him to enforce at the end of 
that period {Waztr Hasan^ A J C) Hari Lat 
V ThamMAN Lal 26 0 C 121 70 I C 85 

1923 Oudh 19 

Art Starting point— Contract Act, 

S, 222 

Where a commission agent buys goods for a 
principal but through the latter’s default in paying 
for the same t"*ey are nsold by the agent at a lose 
a suit by the agent to recover the amount of the 
said loss with interest and other incidental ex- 
penses must be biought withm the period ot limi- 
tation prescribed by Article 83 Limitation Act in 
such a case oi erates to run from the date of the 
payment made on behalf of tiie principal and not 
from the date of the sale, {Scott Simth and 
tforde JJ) Firm of Devi ^ahai Ramji Das v 
Tirath Ram 73 I C 143 1923 Lah 473 

- — * Art 85— Applicability — Test of See 

tl922) Dig Col 771 Abdul Haq v Firm of 
Shivji Ram Khem Chand 71 I C 269, 

— Alt 85 — Mutual accounts — Test of 

See Lim Act, Arts 67 & 85, 1923 lah* 636 


tlon was 12 yeais but the mortgagor was to pav 
interest annually In case of default it was open 
to the mortgagee either to add the interest due to 
the pnncipAl and charge compound interest or lo 
sue for the principal at once Held^ that the 
band (ell under an 80 read with art lib oi the 
Lim Act and tune began to run against the mort- 
gagee from the date of the fiist delault m payment 
of interest Consequently a suit for sale on the 
mortgage or for a simple money decree agams 
the moagagor brought beyond the first date oi 
first default, would be barred by limitation 
{Mears^ C J P/ggotf, Walshs Ryves ana 
Sidaman^ JJ ) Shib Dayal v Mehakban 

45 A 27 I E 4 A 3 
69 I C 981 (2) 1923 A. 1 

— — Arts. 80 and Bond— Money to he 

repaid wnh interesl after fixed period— Default 
in payment of interest entiilmi creditor to call 
fpf whde amountSmt to enforce bond—Ltmt 

Under the terms of a bond, the principal sum 
% 59(K mterest was agreed to be paid at the rate 
,per anuum every year and in default of 
interest ior any ^ear compound inte 
be paid The whole amount of 
pnuapal and compound luteiest was agreed to 


Art 86 — Mutual open and current 

account— Meaning of 

It IS well settled that an open account is one 
which is continuous or current, uninterrupted or 
unclosed, byse«tlement or otherwise lonsisting 
of a senes ot transactions A current account 
has been held to be an open or running account 
between two or more parties, or an account 
which coiitams iiems between the parties from 
which the balance due to one of them is or can 
be acsertained Mutual accounts are accounts 
which show reciprocity of dealings betw'een the 
parties and do not embrace those having item on 
one side only though made up of debits and 
credits {Scoii-Smuh and MoU Sagar, JJ ) The 
Firm Rup Chand Jivan Singh v. The Firm 
P oHO Malnathu Mal 73 1 C 916 

1923 Lah 847 

— Art 85 — Mutual open and current 

account— Limitation for suti on. 

Under art 85 of the Lim Act the Court has to 
consider whether the account between the panics 
was mutual, open aud current indicating reci- 
procal demands between tlie parties It is not 
I tsseiitial that the balance should in fact have been 
I in tavour ot one party at some ttage It is enough 
I if the dealings are such that the balance might 



905 


OP INDIAN DECISIONS 


906 


LIMITATION ACT (XX OF 1908), ABT 85 

have been m favour of either party 23 Bom h 
K, 5tU KeU {SJtalh A C J and Crump, J} 
Saxappa Jak/vppa V Annappa 

47 Bom 128 1923 Bom 82 

‘Art 86 — Mutual, open and curtent 

account— Jest of 

The fact (hat the balance of an account uas 
always in lavour oi the same party does not 
prevent the account uom being mutual The test 
lb tht; intention oi the parties [Halltfax, A C 
J ) PaNdukang V KAhLUDAS. 1823 Nag 108 

Art SS’-^ Mutual, current and open 

accoufits — Test of 

In Older that atcounlb might be mutual within 
the meaning ot Arc 85 oi tne J-,imitation Act there 
must De transactions on each side, creating in 
dependent obiigatious on the other, ana no^ 
meiely iranbacuons which create obligations on 
the one side, those on the other being merely 
Complete or partial discharges ot such obligation 
It tuere may oe a balance m favoui oi either party 
it ioUowb ttiat theie must be mutual habiiuies oi 
both parties to each ocher , it however the 
balance is always in favour of one party in the 
very nature of tne transactions, then there is no 
case 01 separate mutual dealings and art 85 will 
not apply O C L J 158 loll \bchwabe, C J and 
WaUai^e, J ) THUKUXHEiiLAKArH T P Kunhi 

KUTTX ALI V KUNHAMMAD 

44 Jtt. L J 184 17 L W 213 71 1 C, 466 
(19231 Mad 847 

Art 85— Mutual, open and current 

account — lest oj 

It cannot be said that an account is a mutual 
account simply because there may have been 
occabionally a balance in the defendant's lavour, 
Tnere mu&t have been reciprocal demand between 
the parties 17 M 293 , b C L J 158 followed 
(HoSs, J ) Ram bUNDAK v amkit Pajiyar 
4 Pat L T, 424 72 I C 136 1 Pat L E 288 

1923 P 242 (1) 

Art 6b— Mutual open, and cut rent ac- 
count — Test of* 

Mutual accounts are such as consist in 
recipiocity ot dealings between the parues and 
do not embrace those having items on one side 
only though intde up ot debPs or credus 
Where the account m thi& ca^e shows deaUugs 
between tue parties which amounted to mutual 
debits and credus on both sides so that some 
times the balance was m favour ot one party and 
sometimes of the other, the case comes withm 
art, 85 of fhe Lim Act It is not ne^-e&sary thai 
there must have been a shiltmg balance, bat it 
must be shown that was a possible aod iiiteiy 
lucideiU of tne mutual transactions witn lega d 
to whiCh ihe account was kept (Kulwant Sahay 
and bostity JJ } P^zabad Bank, Ltd v Ram 
Dayal. 4 Pat LX 671 74 I 0. 831 

Art 85— Sep^ 

3?h^ agent for both ihe parties, lent money on 
behalf oi one firm to himseli as agent lor the 
other him Bach ot these loans gave rise to a 
rignt of set otf or claim against ihe borrower, 
and as both pJamtift and aeiendant were on 
occasions the lenders, these transactions gave 


LIMITATION ACT {£X OF 1908), AET. 91 

rise to reciprocal demand from tune to time The 
accounts were never settled 
Held, the fact that the agent for bis own con- 
venience totalled up the position and made 
entries of tha result m each firm's books did not 
I close the account It was continuous and was, 
therefore, an open and current account, and 
having regard to ihe mutual loans, it was also a 
mutual account 8 L B R, 149, Dist [Kobrnson, 
C J and Maegtegor, J) R M A R R, M 
Chetty Firm v V B R M N Somasundaram 
Chstty 1923 Bang 18 

Arts 85 and 90 — Suit by principal 

against agent for recovery of money not account 
ed for Suit fot damagt^s — Bt each of duty^Suit 
agatnst representatives of agent 
Where a principal sues bis agent for recovery 
of money received by the agent on hi3 behalf and 
not accounted foi, the suit is governed by Ait, 89 
of the Limitation Act and where the agency is 
continuous, the period of lunitat on starts from 
the date when the agent refuses to account for 
ihe moneys A suit by the principal against his 
agent lor damages caused by the agent’s breach 
oi duty or negligence is governed by Art 90 of 
the Limitation Act, and the starting point of 
limitation is the date when the breach of duty or 
negligence comes to the knowledge oi the pnnci* 
pal Arts, 89 and 90 of the Limitation Act which 
relate to suits by principal against his agent have 
no application to a suit by the principal against the 
representatives of his dt ceased agent {Miller ^ 
C J and Foster, J ) Rameswar Singh Bahadur 

V Narendranath Das 71 1 0, 916 

1923 P 269, 

-Art, 89— for accounts — Agency 

In a suit by co principals for accounts against 
an agent in the absence of a joint demand, 
hmitauon under Art, 89 inns from the tCimina- 
tion of the agency A demand by one only does 
notbiait limitation as against him {Das and 
Kulwant Sahay, 3J) Jagdip Prasad Sahi v Mt 
KaJo Kufr. 2 Pat 685 (1923) Pat 177 

4 Pat LX 631 1923 P 464 

Art 89 — Suit for account against agent 

by CO principal — Demand and refusal— Limita 
Uon 

Where there was a suit for account against an 
agent by the two principals by whom he was 
appointed and there was no evidence that there 
was a joint demand lor an account by the two 
Jadtes Held, that time began to rup from the 
termination of the agency The mere demand of 
account by one of the principals and refusal 
by the agent would not start limitation [Das 
and Kulwant Sahay, JJ) Jagdip Prasad Sahx 

V Mt, Rajo Kuar 2 Pat 686 4 Pat L T 581 ' 

1923 Pat 177 1923 P 464 

A.rt 91— Apphtability of— instruments 

void and not voidable- Avoidance of -Declarafton 
If the iiistiumenl i^ voidable and not voidnft 
initto ?jiud 13 executed by the plaintiff or by his 
predecessor, the plaintiff cannot elude the 
operation ot Art 91 by suing as for a declaration , 
bat m determining whether the plaintiff isalf 
tempting to elude the operation of Art 91, ifc 
necessary to consider the plaintiff’s case as tb th^ 
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LIMITATIOir ACT (IX 03? 1908), AET 91 

instruments where according to the plaintiffs an 
inbtrument i? not voidable, but void ab tmtto, and 
they make the dehnite case toat the instruments 
were nommai and were not acted upon during the 
Ineume ot tue txeoutanu Held it is iin possible to 
hold that Art, 9t applies to ihe tacts oi the case 
{Dtis and Adami.J/ ) Mr Bibi K\niz BainaB 
V bYjb.0 MOBakak Hossaln 72 I C 748 

Arts. 91 and 120— -Registered do« ument 

admitting adoption — buit to j>et aside and tor 
declaration ^ee (1922) Dig Col 774 Udit 
NakaiN Singh v, Kamdhik 

43 A 169 69 I C 971 

, 91 and 120—Swii /£> sei aside sale 

deed — Ltmtlaiion — Meney decree hokUr — Ko 
attachment made — hmt if lies. 

Art 91 of the Lim Act can only be applied to 
Cases where the person who wantb to set abide the 
sale deed ib hirabeU or throng u his predecessors 
in title a party to the inbtrument Where the 
8UU by mortgagee is m etfeU one tor a declari 
tiou that a sale by his mortgagor to a third party 
IS null and void Art 120 applies to the case 
Where on account of tha invalidity of the 
mortgage deed* the mortgagee obtained only a 
money ueuree and without attaUiiiig the property 
he sued tor a declaration that the sale ot tue 
property to another was invalid 
Held, the proper relief m the case would be to 
attach ihe property and wait till ihe aitachmeni* 
had been removed and then Sue to have his nght 
to attach declared [Pratt and Duckworth, JJ ) 

Mi bAN MA KHA^^G V bHWE BA, 

7^ I C. 164 1923 Bang 82 (2), 

Art 98 — Scope of 

Art 96 IS intended lo apply to these cases in 
which the courts are aked to relieve parties Uoin 
the LOiibequences ot misiakeb committed by theoj 
in the Course ol contractual traubactioUb [bhudi 
Lai,0 J and Abdtil Qadify J) bHER ?; Biara 
KaM., 69 I C. 501 

— ' ^ 97 — Applicability -Failure ui consider- 

atioh—Sint tor amounts paid—JUiniUatiun, bee 
Lim, act, Arts 62 and 97 17 L W 254 

Art, 97 — Sale of property by Hindu 

Reversioner — Transfer unenforceable — Suit for 
recovery of purDiai,e money — Umitation’^tyturt 
mg point 

A Hindu Reversioner purported to sell the 
estatate to which he had a reversionary right 
agreehig to give proprietary possesaion oi me 
Saine on the death oi the widow ot the last male 
owner Oo tne death ot the widow, the vendee 
sued for possession or in the alternative for re- 
covery tf the purchase money with interest H*^ld 
th)it ihe« transfer Was inoperative that the vendee 
’iras entitled to recover the purchase money pa d 
^it%i|uorest and that the cause oi action lor the 
|»^^aseuoiu the dace when he discovered that 
was void, that is to say, oa me death 
of the last male owner (ber 
fynMins.) Haknath Kuar v Indar 
45 A, 179 . ^0 1 A. 69 
. Wl, ^ . 9 a. L J 659. 0.) 


LIMITATION ACT (IX OF 1908), AET 103 

Art, 97 — biizt on constdet ation that 

fails — Vendor and purchaser — Limitation 

W here a person is entiiltJd to sue ior specific 
periormance ol a contract for sale of laud he can 
also bue fur refund oi the purchase monoy wue- 
ther it has been paid in cash or has been set off 
against debts due by the vendor, In either case 
the starting point ot limitation under art 97 of the 
Lim Act lb thiee years irom the date ol the pay- 
ment or sel-otf 9 A 47, 57 Rel [Muung km, J ) 
Maung Aung Ba v Maung Aung Po 

1928 Bang. 87 70 I G 121, 

^Arts 97 and 120 — Suit for damages-- 

Breach of covenant fot title — Limitation — 
btartmg point 

Where on execution sale is declared a nullity 
for want ot any saleable interest in the judgment 
debtor a suit by tue purchaser for recovery of ihe 
purchase money is governed either by Ar 97 or 
oy ail 120 of the Lira Act and in eithei cuae the 
starting point is the date of the decree ot the first 
couit deeiaraing tne sale to be invalid and not of 
the appellate court confirming tnat decree 
[Phillips and Ramesnm, JJ ) Madu Kandeela 
Kath Baku ran v Kuyatiil Kandan Kutty 

70 I 0 46 1923 Mad 23 

-Art 97 — Suit for Specific peiformance 

Dismissal of — bub'^equenUy suit fot recovery of 
earnest money — Limitation 

Blaintitt’b suit for specific periormance of a 
contract for the sale oi land in his favour was 
dismissed by the Appellate Court Subsequently 
he brougnc a suit for recovery of earnest money 
which he had deposited with the defendant, On a 
question anting as to ihe period ol iiraitauon 
applicable for the suit, held that it was governed 
by Art 97 Ot tbe Limit, vUon Act 25 A 618 , 3l A 
08 rei erred to [Ludsay, J ) MOnni Babu v 
kOER KAMTi biNGH 45 A, 378 21 A L J 265 
L E. 4A 176 72 1 C 86(2) 

9 0 & A L. E 429 1923 A 321 

Art ^1—Sutt by vendee fot purchase 

money — Limitation —Starting point— Date of 
dtsposses'^ion 

Where a vendee under a deed of sale had been 
[given possession and was subsequently disposses- 
sed under a decree of court obtained by a third 
person a suB for damages by the vendee agaiobt 
the vendor is governed by art 97 of the Lim Act 
The btarang point of limitation is not the date of 
the d..crce ol court but the date of actual dis 
possess on of the endee 46 C 670 distingutshed, 
14 M L T 624 , ^0 M L J 449 18 M 887 , 32 
I C 176 Rehed on [Aylmg ani Odgers, JJ) 
Hari Haramanqalath Sankara Varivar v, 
Kalathil Ummar 

70 I C 787 32 M L T (H C } 3 1923 Mad 46 

Art l0%Smt for wages by bt^iaidat , 

A suit by a bisardar for wages falls under 
Act 102, Lira ^Act [Dalai, J C ) Ghasi Ram v 
Uma Datt 26 0 C 327 10 0 L J 948 t 

9 0 & A, L. E. 564, 

— -Art^ 103 104 and 110—Dowe^ debit— 

Smt by heirs of wife—Limitahonf 
Where ihere is a regibtered deed of dower Art,, 
116 of the Lira Act applies to a suit of dowef 



9C9 


OF INDIAN DECISIONS 


910 


UmTAXlQN ACT (IX or 1908), AET 103 

by the heirs of the wife In the absence of such 
deed arts 103 and 104 would apply 44 C 759 Ke 
lied 011 36 C L J 379 foil [Mookcijee and Ran 
kin, JJ ) Mahomed Mazaharal Ahad Maho- 
med AziMUDDiN 27 C W N 210 3? C L J, 108 i 
73 I. C 17 1923 Cal 507 

Art 103, 104 and for dowei ; 

debt-- Registered agt ecment, 

Wheie dower is payable under a regx tered in- 
strument executed by the husband lo favour of the 
wife a smi lor dower wbe her it is brought by ihe ‘ 
wife during her lite time or whether it is brought ‘ 
by her heirs alter her death is a suit fur compen- 
saiion for breach of contract in writing registered 
wituin the meaning or Art lib of the Lnn Act, 
Ihe distinction between prompt and deferred 
dower seems immaterial in th s connection The 
wife may sue the husband for her proxipt dower 
at any time even during the continuance of the 
marriage The wife may also sue the husband for 
her deterred dower in the event of the marr age 
being dissolved by divorce Where the suit lor 
dower is brought by the heirs ot the wife after 
her death u is still a suit on the contract the con 
tract being one which the heirs are entnled to 
euiorce {Richardson and Suhtawardy, JJ } 
AsiATfJLLAt; Danes Mahomed 

60 Cal 253 70 I C 169 1923 Cal 162 

Art 110 — Cause of action — Monty — 

buxt jor^ Mant am ability — Debtor and Creditor 
the same — Effect— Rent — Arrears becoming due 
— Meaning— bame person betng landlord and 
tenant at end of jaslt year — Right of landlord 
vested in different person subsequently — butt Jor 
arrears of rent in such cases — Limitation — 
Stai ting point 

When the hand that receives and the band tha; 
pajb IS the same no suit will he lor payment When 
thtra IS no one competent to sue there can be no 
cause ot action and consequently limitation can 
not run, because there is no one against whom it 
can run 

Usually arrears of rent become due, within the 
meaning of Art 110 oi the Limitation Act, at the 
end of each fash year But a different time may 
in cenain circunibtances be the time fioin which 
limitation begins to run, In a case id which there 
was no one to whom the arrears were payable 
and who was capable of enforcing the obligation 
by Suit, held that there was no cause of action in 
existence and the arrears became due, within the 
meaning of thearacle, only as soon as there was 
some one to whom they were payable 

In -a case m which a Devasthanam was the 
melva^amdar,and a Mutt the Kudiwaramdar held 
that there was no cause of action m existence for 
a suit to recover arrears of reut fxom the Mutt, so 
long as the trusteeship of the temple and of the 
Mutt was ves ed in the same person and that for 
a amt for such arrears, time began to run only 
frorh the date on which a differest person was 
apoomted trustee of the temple [Phillips and 
Devadoss Jj ) Srimath Deivasikhamonv 
Nataraja Desikar y. M R Govinda Rao 

46 Mad 579 , 44 M X, J 318 17 X, W 344 
32 M X X, H, 0 174 72 I <? 6 1923 461 


LIMITATION ACT (IX OF 1908), AST. 116 

Art 110— foi recovery of Jodi— 

Limitation 

A suit for the recovery of Jodi payable by an 
inamdar to a Zemindar is governed by art 110 of 
the Lim Act, for Jodi is only favourable rent 
21 M 243 22 M 11 Ref (Krtshnan, J) Raja 
Sambasadasiva Chinna Rayalvaru V Bannar 
Maddulappa (1923) M W N 624 

74 I C. 968 1924 Mad 73 

— 113 — Contract — Specific perform 

ance — Suit alleging himself to he benefacially 
entitled See [19221 DtG CoL 777 Subbaraya 
PiLLAi V Raja Kumara Venkata Perumal Raja 
44 M L J 740 21 A L J 297 
37 C L J 426 25 Bom X E 640 
9 0 & A X R 372 (P C.) 

Art 113 144 — Deed — Construction — 

Exchang — Suit for possession of property received 
in exchange 

Under a compromise an exchange of properties 
was t ) take place on a future dare, that is to say 
on the 1st ot Maghar Sambat 1966, after the wood 
work of the houses had been removed, The other 
patty sued for recovery oi possession of the pro- 
perty Held that the suit was for specific perfor- 
mance of a contract to hand over the ownership 
lights in the property m suit on a certain date 
and not for possession of property in winch the 
ownership nghfs had passed completely by the 
deed of compromise Art 113 governed the smt 
[Campbell, J ) Khushi Mahomed v Hayat 

721 C 1040 1923 Xah 672 

Art 113 — Specific performance — Smt 

for starting point cf limitation 

In the absence of a date hxed for performance 
of the contract time does not commence to run 
till there has been a demand and retusal 6 C 176 
Rel [Duckworth, /,) Ma Ma Gye v Ma Nyo po 

1923 Rang 44 (1^ 

Arts 113, 148 178 - Smi to enforce 

award 

Limitation for a suit to enforce an award de- 
pends on the nature of the rehef sought, it the 
award is to the effect that the defendants shall 
hold the land as usufructuary mortgagee for a 
definite sum, and the plaintiffs sue for redemption 
the Article of the Schedule applicable is Ait 148, 
[Brown, A J C) Maung Ne Dun v. MaUNG Cho. 

70 I, C, 617 1928 Rang 108. 

Arts 115 and 63 — Agreement to deliver 

' produce of land or a sum of money on default 
—Suit for money — Limitation 
The deieiidant agreed in consideration of a 
, sum of money received by him to deliver the 
i plaintiff half the produce of certain land and on 
. deiault, a sum of money annually Plaintiff sued 
, fur the recovery of the money, the defendant 
J having defiultedto delivei the produce Held 
that the suit was governed by art 115 and not by 
art 63 of the Lim Act [Scott Smith and Brasher, 
JJ) WAEITzi KHUDA BaKHSH 

6 Xah L J 366 * 72 I, 0- 480 

— Art, 115 — Dispute as to mineral 

1 ights— Compromise fixing royalty— butt on 
A suit between a lessor and lessee regarding 
mineral rights was compromised, a certain sum 



the YEARI-Y digest 


912 


911 


LIMITATIOK ACT {IX OF 1908), AET 116 

was fixed as royalty and in pursuance of the writ 
ten agreement a decree was passed, A suit was 
subsequently filed for royalty, Held if fell 
under 115, Lim art, Act (Miller^ C 7, and Foster^ 
J ) SMITH V Kenney 2 Fat 749 

Art 115 — Halchttla — Stnt on — Ltmtia- 

iton 

A suit on a hatchitta containing an unquahBed 
promise to pay the amounts found due on an 
adjustment of accounts IS governed by Art 11 5 
of the Lim Act [Ghose and Panton, JJ ) 
Sarifcn Mandalin V, Feradoul Khatun 

1923 Car 678 

Art 116— Agreement discovered to be 

voided— Suit for refund of consideration — Limita- 
tion when commences — Alienation by joint 
tamny. See Contract Act, S 65 

9 0 & A L E 1066 

Art IIQ— Breach of Covenant— ^Limt 

iahon 

Where a contract is m writing legistered a suit 
for breach of all covenants whether expressed or 
implied therein will tall under Art 116, Lim, Act 
{batidersofi, C J and Rtcliardson , J) Injad Ali 
V Mohini Chandra Adhjkari 27 C W N 1026 

“Art 116,- Covonant for quiet enjoy 

ment Breach — Suitfoi damages 
Per Spencer, J — In the case where the vendor 
ot property has no title tj convey and the vendee 
never gets possession, a suit for damages for 
breach of the covenant for quiet enjoyment v\ill 
lie if brought within 6 years of the sale , if he 
got possession and lost it, then within 6 years of 
the loss of possession But to come under this 
category the suit must be for damages or return 
of purchase money and there must be privity of 
contract between the plaintiff and defendant 
{Spencer and Devadoss, JJ ) Gopala Iyengar v 
Mommachi Reddiau 17 L W 264 

74 I C 416 1923 Mad 392 

— Art 116 and 132 — Mortgage by manager 

of joint Hindu family— No necessity — Personal 
decree— Limitatiou See (1922) Dig Col 778 
Ram Narain V Nand Kumar 

10 0 L J, 180 69 I C 786 

— Art 116 '‘Non — 'iransfei able tniaest — 

Sale of — Breach of covenant — Damages — Ltmtta^ 
iitm. 

The plaintiff entered into possession of the jat- 
manka bnt sold to him and remained m posses- 
hon until he was dispossessed on the 3t0h August 
1918 by his vendor’s son In a suit for damages' 
Held that lime would begin to run either from 
that date on which the sale was held or from 
Ihe date of dispossession There was a distinct 
stipulation in the conveyance that iC there was 
any defect in title, the vendee would be competeni 
realise the cons’ deration-m on ey witii damages 
a registeied instrument and as there 
i^i^^bteach, both of the covenant for title and of 



LIMITATION ACT (IX OF 1008), AET 118. 

Art IIQ—Regisered Sale — Breach of 

conven ant for title — Suit jor damages — Ltmtta^ 
Hon — Starting point, 

A registered deed of sale executed in 1905 by 
two persons, after reciting the receipt of consi- 
deration therefor, stated “ If there is any dis- 
pute in respect of the property by relations and 
others, etc we shall settle them at our own ex- 
pense and we shall be bound to carry out this 
! bale without obstruction ” The son of one of the 
vendors sued to set as’de the '?ale as regards the 
share of his father and ob ained a decree in 1913 
for possession of that share In a suit by i he 
vendee in I 917 within 2 years from the date ot 
dispossession in pursuance of the decree of 1913 
tor the recovery ot the part of the purchase money 
corresponding to the share of the property re- 
covered from him Held that, absummg that the 
clause m the ‘?aU-deed set out above d d not 
ainounb to a convenant for quiet enjoyment there 
was clearly a covenant for title and on breach of 
that covenant that vendee had 6 years to sue under 
art 116 of the Lim Act from the date when the 
covenant was broken and that Ibe suit was not 
barred (Rnmaraswami Sasirt and Devadoss ^ 
JJ ) SiSTLA bUBBAWA V PATA PiCHANNA. 

1923 Mad 28 

Art 116 — Suit for dower — Registered 

deed — Suit by heirs of wife for dower Art 16 
applicable Lim Act, Arts 103 104 and 116 

27 C W N 210 

Art IIB— Adoption— Invalid adoption 

— Gift of ancestral property to adopted son — Suit 
for declaration oj validity —Limitation 

Where the reversionsers of a deceased Hindu 
allow a suit for a declaration against the adoption 
of a daughter’s son to become barred by time 
under art 118, they are not entitled to sue for a 
declaration that a subsequent gift to the adopted 
son IS not binding upon them because that gift 
does rot give them a fresh cause of action, in 
that it does not involve any further denial of the 
rights of reversioners then was involved m selling 
up the adoption in the first place {Leslie Jones 
and Abdul Raoof, JJ ) Khushal Singh v Nanda 

5 lah L J 63. 

Art 118 — Declaration without further 

relief of possession — Adoption alleged to he votd 

A suit for a declaration that an adoption under 
a registered deed was null and invalid and for a 
further declaration that the plaintiff was a rever- 
sioner IS governed by Art 118, even when the 
adoptioh is alleged to be void ab imtio Had the 
plaintiff been suing for possession on the ground 
that he was the reversioner and had he further 
alleged that the adoption was invalid under the 
Hindu Law, Art 118 would not have been appli 
cable and the plaintiff would have had twelve 
years within which to sue. Under Art 11 8i time 
begins to run from the date of knowledge of the 
alleged adoption {Rafigue and Lindsay , JJ ) 
Ram Lal Rai v Mt Mdrta Kuer 

75 I, C 676 fl) 1923 A 361 (1), 

Art, hint for possession of property 

—Article if applicable 

Art 188 dees not bar a suit for possession of 
i mu ov^bk prrpeily cn the gn und that ixi 



913 


OF INDIAN decisions 


9^14 


IIMITATlOlf ACT (IX OF 1908\ ART. 119 

tion IS invaUd The article applies to a suit for a 
declaration that an adoption is invalid Stnaf t 
and Snlaimant]]) Radha Dulaiya v Rashik 
hAU 45 A 1 76 I C 14 1923 A 25 

‘Art IIQ— Interference — What is 

The interference contemplated by Art 1 19 must 
^imount to an absolute denial of ihe status of 
adoption and an unconditional exclusion from the 
enjoyment ot rights in virtue of that status [Pratt 
J ) Maung G\iv Mauag on Gaing 

1 Rang 186 74 I C 970 

• Art 320— Agreement for payment of sum 

out of particular fund— Suit to recover sum out of 
fund— Agreement to pay on demand— Limitation 
See Lim Act. S 10 UU I J 685 

-'Ait*120 — Alluvial land -Submersion and 

re- appearance — Denial oj title — Fatlnie to prove 
possession of disputed land — Effect of 

Defendants were mortgagees of certain land 
from defendants Some land which had emerged 
from the iiver was settled with defendants in 
1853, The land submerged and re appeared again 
and again. The plaintiffs claimed the formatun 
as an accretion to their village but the revenue 
authorities decided in favour ot the defen 
dants More than six years after the date of the 
said decision the plainliffs sued for declaration of 
title Held that the accretion not having been 
slow and imperceptible the plainliSs could not 
acquire a title thereto and that even if they had 
any rights they lost ife by failure to have it declared 
when the revenue authorties decided against 
them 24 A 521 , 27 A 313 ref [Banerji and 
Gohul Piasad JJ ) Bijai, Shanker Set her v 
Ram Charithra Singh, 

45 A. 461 21 A L J 409 L. R 4 A 206 
75 I C 35 1923 A 600. 

—Art. 1^0--Apphcabihty 

Wheie a person put up beams against the wall 
of anothei more than 6 years before suit, a suu 
for removal of the beams is barred thereafter 
[Gokul Prasadt J ) Mt Kokla Kunwah v. Kalian 
Mai 1923 All 452 

— — Art, 120— Claim for mesne profits — 

Accrual after death of testator 
A suit for profits accruing after the death of the 
deceased ancestor is governed by Art. 120 (Heald 
Wd^ Lentaigne^ JJ) Maung Po Kin Maung 
Shwr Bya, 1 Rang 406 

— Art, 120 — Co sharer-^Villa^e pi of Us — 

Suit by co*$harer for his share — Lwiifation 
Where a suit is in substance one by a person 
claiming to be a joint owner against the managing 
propnetoi ot a village for his bhire of the village 
profits is governed by art 120 of the Lim Act 
\koiwaU A, J C ) Bhagerath Bai v Kesho 
Ganpat Rao 72 I C 45 1923 Nag 229 

Art 120 — Executroii sale void— Suit for 

'pUrchhs^ money. See (1922) Dig 781 Makar Alt 
V Sarfaddin 27 0 W N 183 60 Cal 115 
701 C 606 1923 Cal 85 

—Art, i20-^Momy wrongfully recovered 

under docree— Suit for recovery of Limitation^ 

YD— 58 


LIMITATION ACT tlX OF 1908), ART X20. 

Where a suit is brought for the recovery of 
money alleged to have been wrongfully recovered 
under a decree the peuod of hmitat'on for such 
suits IS that presciibed by Art 120 of the Limita" 
tion Act [Halhfaxy A C J ) Lakman v Bisren 
Birju 71 I. C 42 (2) 1923 Nag 94 

Arts, 120 and Q2'—Plffs use— Claim far 

profits recei ed by deft 

The phintiffs were the Ovvne*-s of a village 
named Ghola while the defendant No 1 and ihe 
deit No 3 were the owners of a contiguous 
Mouz'ih called Kangore The deft No S owned 
5 /6th of Mouzab Kangore and the deft No L 
l/6th of the share Sometime in 1907 there was 
; a dispute between the deft No 3 and the plffs, 
predecessor-in interest with regard to sonoe lands 
one party alleging that the lands appertained to 
Ghola The lands were attached under S 146 of 
the Code of Criminal Procedure and remained 
undei attachment up to the year 1916 In conse- 
quence several suits were brought by the deft 
No 3 for the establishment of his right to these 
lands and the dispute between the deft No. 3 and 
ihe pllfs terminated iii a compromise In the 
meantime the defendant No 1 withdrew from the 
collectorate certain sums of money representing 
his share ot the profits of the lands which had 
been attached as appertaioiog to Mouzah Kangore 
on various dates i, e» 11th May 1913, 19ihjure 
1913, 7th January 1916 and 18tli January 1916 
The plfif commenced the Suit on 16th March 1917, 
for among other things reco\ery of sums 
withdrawn by the deft No 1 on the allegation 
that the lands which have been attached being jn 
their Mouzah Ghola the money m the collectorate 
was their money, held ait, 120 and not art 62 
applied [Walmsley and Ghose, JJ ) Anantram 
Bhattacharjee V. Hem Chandra Kar 

60 cal 475 76 I. C 1041 1923 Cal 379 

Art l20-'Peco} d of nghts — Publication 

— Sint foi recti ftcation^Ca use of action — B P 
Act, S 111 A 

Where plaintiffs are in possession of the pro 
perty a suit for a declarahon that the record of 
rights did not correctly describe their status as 
tenants is governed by Ait 120 of the Lim Act 
and the suit can be brought within 6 years of the 
final pubhcition of the Record of Rights 
bould and Panion, JJ,) Badruddin Munshi v 
SiRAPUDDIN Bepari 1923 Cal a 07 

Art 120 — Religious Endowment — Abe- 

nation of waqf 'broperty — Smt for declaration 
that alienation is void— Limit a iton 

A smt by a worshipper at a mosque or by the 
muiwalh ttiat an alienation made by the mutwalii 
Is invalid and not binding on the trust, wUI be 
governed by Art, 120 if brought during the life 
tune of the alienor The starting point of hm - 
tation IS the date of alienation SIC 357 Poll 
[Malltck and Ross, JJ ) Maulvi Mahomed F\ti- 
MtlL Hi Q V Jagat Ballav Ghaosh 

3 Pat 391 4 Pat L T 676 74 I 0 403 

1923 P 475 

Arts 120 and 126 — Sale by Hindu father 

— Suit to set aside— Limitation , 

Asut bya H ndu son fco set aside a sale of 
ancestral property effected by father is govejriii- 
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ed by Art, 126 and not by Art 120 of the Limita- 
tion Act [Uartineau and Brashei , JJ^) Gokha 
Ram V Sham Lal 3 Lah 426 1923 Lab 268 

Art 120 — for constjutng will— 

himUahoiit when commences 
A suit for construction of a will is ^o\erned by 
Art 120 of the Lira Act, but the right to sue dues 
not accrue from the death of the testator or the 
date of the probate of the will So long at least as 
the estate is in the handb of the executor and the 
adimnislration has not been completed, the right 
to obtain construction of the will is a contmmng 
right {Mookejjte ami Ckotsne} JI) RamkaM'^l 
Bamk Saha If i>’i\MSHND\R Banik Saha 

aicw 482 16 1 C 4L 

~Art 130 — cormortgagec for his 

share of mortgage money realised by defendants 
— Limitation 

Where one of the mortgagees sues for recovery 
of his share of the mortgage money from another 
mortgagee who bad recovered the entire mortgage 
money held that the suit was governed by Art 120 
of the Limitation Act and that as regards the pay- 
ments made by the mortgagor more than six years 
before suit» the claim was barred. {Broadway 
and DundaSy /i.) Mahomed Ibrahim v, Mahom 
BD I3J1A1L* 6 Lah I Z 111 

- - ’ - ^Art 120 — for declaration of partner- 

ship right— *LimitattOTi 

Where more than six years betore the date of a 
declaratory suit regarding a partnership the de- 
fendant had to the knowledge of the plaintiff set 
up that he was a partner, the suit is barred 
(Bimpson^ A JyC) Khalil v Mahomed Ismail 
74 I 0 195 1923 Oudh 101 

~Art 120 — Suit for declaration asunder 

proprietors— Rent suit and ejectment proceeding 
— Plaintiff tn possession 
Limitation for a suit for a declaration that the 
plaintiff is an under proprietor runs from the 
ejectment order and nt>t trom decree in rent suit 
against him, on the ground that he was a tenant 
especially when he is in pjssesbian in spite of the 
decree and order {iVasir Hasatty A J, Cl 
Manohar Lal v A-chutanand 

9 0 L, J 818 74 I G 340 1923 Oudh 27 


LIMITATION ACT (IX OF 1908), ART. 126 

property of the first marriage did not debar them 
from claiming an entively separate estate which 
accrued only on the death of T (Brown, A J‘ C.) 
Maung Lu Gale v, Maung Lu Po 

1 Bur L J 267 1923 Rang 110 

Art 123 — Co-hetis — Bmt foi share of 

inheritance 

Art 123, Lim. Act applies to a suit for the dis- 
tribution of shares of corpus of an estate lef* in- 
testate (Heald and LentaignCy JJ ) Maung Po 
Kin V Maung Shiv Bv\ 1 Rang 406 

Art 123 — Maliomedan Law— Joint pro^ 

ptrty— Limitation for recovery of individual 
heiPs shaie 

Joint family is not an institution of Muhamma- 
dans governed by Muhammadan law and there 
IS no joint holding after the death of*the piopne- 
tor , further it cannot be presumed that the male 
relations hold as managers of an admutedly joint 
family Each sharer becomes entitled on the 
proprietor’s death to a share, and limitation runs 
against each for the recovery of his share from 
that day {Scott Smith and F fordo JJ ) Mx Zai- 
NAB V GHULAM RASUI , 

4 Lab 402 1923 Lab 619 73 I C 425 

Art 124 — Suit by ii ustes of choultry for 

recovery of possession of the building — Limi- 
tattoii 

A suit by a person alleging himself to be the 
trustee of a cnoultry for recovery of possession of 
the building is governed by Art 124 of the Lim, 
Act 14 I C 168 Ref {Spencei and Venkata 
subha RaOy JJ) SiNGARAVELU Mudaliar V 
Chokka Mudaliar 46 Mad. 626 

1928 Mad 88 (2) 70 I 0 994 

Arts 125 and 91— Suit by reversioner to 

challenge validity of gtji—Li nutation when 
commences 

A suit by the reversioner for a declaration that 
the gift made by the widow is not oiuding on him 
IS not barred, merely because he doeb not sue to 
have an alleged will dejared to be void and the 
Lime runs from the dafe of the gift and not of the 
will, according to directions m which, it is alleged, 
the gift is made {Broadway and Brasher ^ JJ ) 
Chhajju Mal V Kundan Lal, 

70 I C. 838 1923 Lah 53 


- -——Art 120 — Buddhist law — Partition — 

Ownership of ^oint estate— Successive marnageo 
— Limitation 


A Burman Buddhist married M who died leav- 
ing ancestral estate. He then married T, a 
wmawwho had been married before and had 
children by her former marnage She had also 
children by her second husband who died in 1264 
B E. Her first husband died in 1281 B E, 
leaving the ancestral estate brought bj M The 
plaintiffs who were the children of the first mar 
riage sued i or exclusive possession ot their ances- 
M^pi^operty against deiendauts who were child 
first awd second marriages, Held that 
^ was essent'aliy a suit for partition and 
became the undivided family estate 
matriage in which T enjoyed a 
^eplaintiSs The failure of 
W to partition oi the 


Art 126 — Alienation by father — Setting 

astde-Right of sons born and unborn— Cause of 
action— Limitation — BtarHn'g point 

A son born in a joint Hindu family aCijmres by 
birth an fnterest ui ancestral property but does 
not acquire any interest m any right to sue The 
cause of action accrues after an alienation when 
the purchaser takes possession and a new cause 
of action does not accrue upon the subsequent 
birth of a son in the family, The after born son 
does not acquire a fresh cause of action and a 
fresh period of limitation does not start irom the 
date of his birth In the case of an after born 
son the time from which the period of limitation 
IS to be reckoned is the date of the transfer and 
as he was not born on that date under no disa- 
bility on that da<e, he cannot obtain the benefit 
of the provisions of S. 6 of the Lim Act When he 
cannot save limitation for himself he give no 
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riMITATlON ACT (IX OF 1008), AET, 127 

bene6t under S 7 to his elder brother [Dalai 
and Waztr Ha^ian, A J C RA.NODrp Singh v 
RAMES4AR Prasad. 1923 Oudh 62 

Art 127 — Applicability, Sue (1923) 

Dig. Col 785 Jagat Singh v Achaibar Singh 

26 0 C 191 

‘Art 127— Htridn Joint fam*l\~ Exclusion 

— What cons Ut It tes — Possesston of guardian n 
adverse— 0 tester — Suit for parUtton—Limiiaiton 

Co parceners in a joint Hindu family are enti- 
tled to claim partiuon of property even though 
they are excluded from possession and parniioB 
IS one of the modes of enforcing a right to share 
in joint family property 3 C* 228 Kef Under 
art 127 of the Lim Act the defendant ha-> to 
show when the plaintiff was excluded from enjoy- 
ment of the property and when the exclusion 
became known to him Exclusion by a co owner 
of othei co-owners will not become adverse to 
those other co owners until hev become aware 
of it but none the less there may be exclusion in 
fact Where a guardian takes possession of the 
property of the v\ard, the prebumption is that his 
possession is taken on behalf of the ward but the 
presumption is not irrebuttable, 35 B 79 dist 

The word *' exclusion in art 127 of the Lun 
Act involves a mental as well as a physical ele- 
tnent Not only the physical act but also the m 
tennon accomi any mg the act has to be looked at 
Where therefore a co-sharer holds the property 
under an express assertion of his title to hold as 
sole proprietor and makes gifts to other cosbarers 
as such sole proprietor there is exclusion of the 
latter and the gifts do not sa\e limitation (.4s- 
worth and Simpson^ A J C,) Thakur Rudra 
Pratab Narain Singh v Thakur Nirmal i 
Prasad Singh 74 1 C 226 1923 Oudh 61 ! 

—“Art l^O—Jagtr—Suii for resump ho n— I 
Ltmtiatton 

Under Art 130 of the Limitation Act a suit for 
resumption of a life jagtr must be brought within 
12 years of the death of th^ grantee [j\Jiller^ C, 

J and MulUcky J ) Guru MaHadeo Asram 
Prasad Sahi v Jagatraj Kuar 71 1 C 929 

— Arts 130 an<i 131 — Right to levy assess 

ihent'^ Limitation claim that tenancy ts rent 

free 

Art 130 of the Limitation Act can have no ap- 
plication imlcss and until the land is found to be 
rent free* the mere non-pajment of rent for a 
period does not bar the landlord’s right to have 
the rent assessed and to recover rent from his 
rent Where the suit is not for ihe resumption or 
assessment of rent free land, but for the assess- 
ment of mal land presumably liable to be assess 
ed, the circumstances that rent has not in fact 
l>een for more than 13 years before suit is i 
not perse^ su£6cient to support a decree of dis- 
missal The right to have rent assessed must 
continue so long as the ^relationship of landlord 
and tenant continued m respect of land liable to 
be assessed. The right Oin only be lost by one 
or other of the modes recognised by law The 
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! IMITATION ACT (IX OF 1908), ART 132 

' right to levy assessment upm rent ffree land is 
governed by An I'JOandis consequendy ex m- 
guished if no suit to enforce the right is instttufed 
within the time allowed On the othei hand 
under Art 131, the right to levy assessment, 
would, as a recurring right accrue when there 
has been a demand and refusal, only m those 
cases where the relationship of landlord and ten 
ant or landlord and occupant had ever existed 
Ouce ihe right is established, then the non pay- 
ment of rent or assessment would not be sufficient 
to enable toe tenant to begin to set up a title by 
adverse possession There must be some overt 
act such as reiusal to pay the rent or absessment, 
before time begins to turn Case law reviewed, 
[Mo >kerj^e and Chotztier, JJ ) Akbar Sarc^r t/ 
Ramesh Chandra Moitra 38 o, L J 207 
1923 Ctl 392 72 I, C 329. 

Art 181 — Enhancement of i ent—Recurm 

nng cause of action — Limitation, 

A claim to enhance rent is a recurring cause of 
action and limitauon runs from the date oi refu- 
sal Wliere the ngnt to enhance the rent is based 
not on a contract out on statute, the article would 
not apply [BuchnllJ,) Sheopratap Dubey 
Sheogulam Lal. 72 1 C 781 

— Art 132 — Applicability of — Claim by 

subrogation — Paymeni of prior mortgage by pur- 
chaser under invalid sale — Suit to eniorce prior 
mortgage— Limnatjon. See (1922) Dig Col 785 
SiBANAND MiSRA V JAGMOHAN LAL 1 Tat 780. 

——Art 132 —Cause of aciion — Postpone- 
ment — Property subject to prior usutructuary 
mortgage— Covenant lo redeem See (1922) Dig 
Col 786 Jagna Sanyasuh v M P Atchanna 
Naidu. 70 I C 759. 

A^t, IZ2— Charge for interest 

Claim for interest being subsidiary or inciden- 
tal to the claim for the principal, the security 
aunexed to the principal must impliedly be avail- 
able for tae interest also [Kotwal, A J C.) Kadar- 
MIYA u Chandmiya 1933 Nag 181 

Art XZ2— Compensation to vendee— 

Charge of property 

Vendee Was to receive co . pensation from thg 
vendor if on partition less area fell to the share 
of ihe vendor Held, Art 132 is restricted to 
cases in which payment or compensation is sought 
to be enforced out of the property on which it is 
charged, and not where the plainutf is only seek* 
mg a personal remedy [Martineau and Brash^ 
<jr, JJ ) Kukan Din v Hasan Din 

72 I C 397 1923 iah 23 

Art, 132 '-Mortgage bond— Provision for 

payment by instatments—Watvcr — Acceptance 
of over due instalments 

A mortgage bond provided for payment of the 
debt in twelve mstalraenis the first falling due m 
Pous 1308 and others in the month of Poua of 
each of the next 11 years ending with 1319, It 
was further provided that on the deiault in pay- 
ment of any one instalment the creditor would 
be entitled to recover the entire amount due uo- 
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LIMITAXeON ACT (IX OF 1903), ART. m , LIMITATION ACT (XX OF 1908), ART 134 


ddr tb 2 bond with interest thereon at 2 per cent 
per m.nseni, without waiting for the future inst- 
altnent falling due The plaintiff alleged that the 
ft st ms alment was duly paid and the instalment 
for 1309 to 1311 together wph interest thereon 
were paid and accepted although the paymentb 
were made out of time and the suit was brought 
for the subsequent instalments The main defen- 
ce was that tlic suit was barred b> limitation 
HM (1) that it IS a general rule that where money 
is payable by instalments with a provision that the 
whole of the money will become due on default 
of payment of one of the instalments, the money 
becomes due when default is made in any of the 
instalments (2) An exception has been engrafted 
upon the general rule in certain cases, \u , that 
it the right to enforce payment cf the whole sum 
due upon the defaulAeing made in payiuent of an 
instalment has been waned by 8ub''equent pay- 
inent of the overdue instalment on the one hand 
receipt on the other, then the penalty having been 
waned, the parties are admitted to the same posi 
tion as they would have been m if no delaulfc had 
occurred (3) The payment and acceptance of 
overdue instalments m the present case constituted 
a waiver and the plaintiff was entitled to recover 
the subsequent instalments [Chatter] ea and 
Ctming.JJ] SURE\DR\ R\jx Reshei- 

CASS Law, 97 C W, N 893 

^Art 132 — Suit to enforce security of the 

prior mortgagee against the mortgagor — Limita- 
tion when startSi See [1912] Dig Col. 788 Sib- 
ANAN0 Misra V Jagmohan L\ll 1 Pat 780 

Art 134 — Applicability of ---Transfer by 

trustee -Deltvoy of possession — Simple mort 


Arts, 134 and 144 — Execution sale of 

trust property for pel son al debts of trustee'^ 
Limitation f 01 tecovoryaf trust pro pert y^ 

The purchaser of trust property m execution 
of a personal decree against the tuistee is clearly 
Within the terms of the exception to S JO of the 
Lim, Act and consequently he is not prevented 
by reason of the fact that the property wa^ to bis 
knowledge trust property aftei the date of the 
decree, from relying on the provisions ol the 
statuie which limit the time within which suds 
must be brought for recovery A suit to recover 
the trust property is governed by Art. 144 of the 
Lim, Act as the property has been acquired 
under an execution sale and possession retained 
throughout by the purchaser (Lord Buckmastei) 
SUBBAIYA PaNBARAM V MAHOMED MuSTAPHA 
Maracayar 46 Mad 761 44 M L J 588 
25 Bom L R 1275 18 I W 903 

L E 4 P C 180 74 I C 492 60 I A 296 
21 A L J. 730 1923 P. C 176 (P G ) 

Art 134 — Transferee from mortgagee-^- 

Bona fide tiansjer 

Where there is nothing to indicate that the 
predecessors of the defendants had acted in bad 
laiih in taking a transfer of property which was 
subject to a mortgage Art 134 of the Lim Act 
protects a purchaser in the above circumstances 
from a claim by the mortgagor unless the claim 
IS brought within 12 years fiom the date of the 
transfer. [Kanliatya Lai, 7 C.) Mahomed Abbas 
V Shah AM AT Husain 26 0 C 64 

9 0. & A L R, 1 1923 Oudh 246 

Art 134 — Iransfers from mortgagees 
and tt ustees—Difference--'Notice 


The first portion of Art 134 of the Limitation 
Act refers to a case wheie the transfer by the 
trustee is accompanied by delivery of possession 
to the transferee so as to render possible and 
necessary to institution of a suit for recovery of 
possession, for instance, la cases of sale, usu 
fnmtuary mortgage^ lease and exchange It has 
no application to a case of simple mortgage The 
second half of Art^ 134 of the Limitation Act pro- 
vides only for a case where the deft’s vendor pur- 
ports to transfer full ownership when in fact he 
has only a mortgage right to transfei , it does not 
refer to the case of a purchaser from a mortgagee 
of the interest of the mortgagee as mertgagee 21 
Mad 151 Foil Art 134 of the Lim Act does not 
apply to sales in execution of decree 25 M 99 
foil [Mookerjee and Cunnng, JJ ) Charu Chan 
DRA FRAMANICK %} NAHUSH CHANDRA KuNDOO, 
74 I C 630 60 Cal 49 1923 Gal 1 


— Art l^A--Apphcabihty--Waht, 

Art 134 of the Limitation Act does not appi 
) Haji Abdur Rahii 

Das Aurora. 

0Gal &29 44M,L I 624 17 L* W 609 
26 tm L R. 670 38 G. L J 242 
(1§S3) il 441 28 C W M. 121 
ll is* I 1.158 (P C) 711 C 646 
4. 84 (1938} P, 0 44 (2) 


A transfer by a mortgagee does not stand on 
the same footing as a transfer by a trustee Where 
there is valuable consideration, the question of 
good faith IS practically immaterial m the latter 
case on account of S 64= of the Trusts Act But 
where the transferee from a mortgagee purchases 
in similai circumstances, without having any 
liotiLe that the transferor had any higher interest 
than that of mortgagee) Art 134 piotects him 
from a claim by the mortgagor [Kanhatya Lai, 
J C ) Gomti Misra v Deota Din Singh 
j 26 0 C. 197 

Art 134 — Transferee from mortgagee'— 
When entitled to claim— Absolute title. 

If it can be shown that the transferee from a 
mortgagee knew that the title of his transferor 
was not free from doubt and such transferee took 
no steps wnatever to dear up that doubt he can 
hardly claim the benefit of Art 134 of the Limi- 
tation Act 

Scnible To claim the benefit of the art cle the 
transferee must show that he neither Imd know- 
ledge nor reason to believe that his transferoris 
^ title m the property transferred was not a full 
, proprietory one, [Broadway, 7.) Sri TUm si 
, Matwala Ram. 711 C 677 . 1923 Lab 219 
I 

j properly— Invalid 

gage— 'Right of mortgagee ^ 
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LIMITATION ACT {IX OF 1908), ART ISTt 

A person in possession of trust property under 
an invalid mortgage-deed cannot acquire a valid 
mortgagee's ngut by prescription as against the 
trust I L. R, 24 M 831. SC 15 L W 78 P 
C {?hilhpSy and Davedo$s^ JJ ) J^gg-a Row 
Bahadur Garu v (tONHar Bibi 17 L. W 621 

(1923) M W N 347 72 I C 789 
1923 Mad 646 

Art IZIScopeof 

Art 137 does not apply to a purchaser at a sale 
held in execution of mortgage decrees {Ayling 
and Venkatasubba Rao, JJ ) Tanjore Palace 
Estate by its Receiver Sundaram Iyer v 
Thiyagaraja PiLLAi 1923 Mad 160 (2) 

Arts 137 and 144~5«i^ jor possession 

against remainderman— Par ititon-- Life estate 
given to faihei wih rewatnder to hts son — 
Rights of son^ 

In a partition among the members of a joint 
Hindu family consisting of a father and three 
sons^ the land in dispute was aUotied tu the father 
and mother for their hie and after then death the 
land was to be divided among the sons equally 
In 190^ the lather lost possession of the land 
under a decree passed against him In 1908 the 
father, and after him, the mother died In a suit 
brought in 19i9 by a purchaser of the share ot 
One of the sons in the land Held that the sun 
vpas not barred, inasmuch as limitation began tu 
run against the son (who was a remaindeiman 
only after 1908 [Macleodt C J and Crunift J ) 
Raghunath Vixhal BHAT V Madhav. 

25 Bom L E. 456 1923 Bom 416 

— Arts 138 and 142 — Applicability of — 
Suit by purchaser in execution sale for possession 
See (1922) Dig Col. 791, Janori Nath Saha v 
Baikpntha Nath Ghattak 

27 C. W N. 269 70 I, C. 602 

^Art 189— Applicability—- Lease of math 

lands — Non-payment of lent for 12 years after 
expiry of lease — Suit for possession See (1922j 
Dig Col, 791 Mqhunt Bhagwan Ramahuj 
Das V Ramakrishna Bose 74 1 , c. 661 

Art 13d— Expiry of lease— Held mg over 

—Non payment oj rent — Advase possession by 
tenant — T P, Act, S. 11b 

A Suit by a landlord to recover possession from 
a tenant is governed by Art 139 of the Limitation 
Act, A tenancy by sufierance would not of itself 
tnabe the possession of the holder rightful, so as 
to prevent limitation from running. But that pro- 
position IS subject to one important qualification 
namely, that it the landlord does anything to in- 
dicate bis assent to the continuance ot the tenancy 
that would itself be sufficient to convert the ten- 
ancy by suRerence into a tenancy from year to 
year receipt of rent by the landlord is such 
ah act and would conveit the tenancy by suffer 
anbe intd due from year to year 37 Cal b74 fol- 
lowed The effect of holding over upon payment 
of rent to the landlord was that the tenants must 
be regal ded as tenanis form ydar to y ear and the 
tenancy was terminable only by six month^s 
notice expiring with the end of a year of the 


LIMITATION ACT (IX OF 1908), AET X41 

tenancy (Das and Buckmll, JJ\ Ram Lochan 
Baid V , Kumar Kamakhya Narain Sjngh 

(1923) Bat 64 : 4 Pat L T 123 71 1, c. 570 . 

1923 P 201, 

Arts 141 and 144 — Alienation by widow 

—Suit for possession after death of widow — 
Limitation^ 

A suit by a reversioner for recovery of posses 
Sion of property alienated by the widow is 
goveined by Art 141 of the Lim Act and time 
runs from the date of the death of the widow If 
the revel sioners rely on Art 144 they must prove 
that adverse possession started in the hfe time of 
the proprietor and continued for 12 years up to 
date oi suit [Chcvis, J ) Chanan Singh 
Salig Ram. 1928 Lab. 106 

Art 141 — Hindu widowSeitleinent tn 

favour of dauglitei $ — Alienation by daughters— 
Suit by gland sons—MaintatnabtlUy — Limita- 
tion 

Under a settlement by a Hindu widow m 
favour of her two daughters each of them pur- 
ported to take absolutely a motety of the estate 
They subbequently made various alienations of 
the property without any justifying necessity 
The elder daughter died fii&t in 1906 and the 
younger daughter died in 1908 In a suit insti- 
tuted 111 1918 by the grandsons of the last male 
owner for recovery of the properly from the 
alienees on the ground that the alienations were 
not supported by legal necessity . Held^ that under 
At t 141 of the Lim Act, the period of limitation 
began to run only from the date of the death of 
the surviving daughter and that the suit was not 
barred {Spencer and Devadoss, JJ ) JOGA 
VLERAYYA V NAKINA b ALLA via 

69 I C. 389 1923 Mad. 168 

Arts 141 and 144 — Hindu or Mahomedan 

female— Possession of absolute estate — Smt for 
possession on her death— Limitation 

At 141 of the Lim Act has no application 
where a Hindu or Mahomedan female had 
possession of an absolute estate Art 1^4 of the 
Lim Act applies to a suit for possession on the 
death of such female {Kanhaiyalal, J C and 
Dalai, A J C) Chaudhrain/arif-un-nisa v 
ChAUDHRI SHAFIQ-UZ ilAMAN 26 0 C 133 

75 1 c. m 

Art, lAl—Onus of pi oof 

Art 141 Lim Act is inapplicable when time 
has once commenced to run against the last full 
owner, as m such a case, it continues to run and 
IS not suspended or in any way affected by the 
mem circumstance that the owuer Is succeeded 
by a female entitled to a, woman’s qualified es- 
tate After the statutory period has run out all 
persons claiming through the owner are haired 
The Article makes it clear, that the reversionei 
has 12 years after the death of a Hindu or Mahom- 
madan f&rhale lo establish his right as heir to 
the last full owner and U lies upon the party m 
possession to prove that he has got a better title 
(Alacleod, C J and Crump,!) Pandurang v, 
Basappa 1923 Bom 364. 

'Art for possession by rmir^ 

toner— Limit attonSuspension of — v i 
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LIMITATION ACT {IX OF 1908), AET 142 

Once limitation begins to run it does not stop 
except in the cases specially provided for by the 
Um Act In 1894 plaintiff's father sued ior a 
declaration that certain alienations by a Hindu 
widow were invalid but the^suit was dismiSbCd 
on the ground that there was a nearer reversioner 
one Balusamy On the death of the widow in 
189? Balusamy sued for possession but his suit 
was dismissed m 1916 on the ground that h s 
adoption was imalid and he was not a revot 
sinner Plff sued for possession in 1919 

that the suit was barred by limitation It 
could not be said that at any time the plaintiff’s 
right was satisfied and that on account of the 
annulment of that satisfaction a fresh cause oi 
action arose 12 M I A 244 , 43 M 815 , 35 C 
209 j 43 C 660 Dist {Phillips and Ramesam, 
JJ) Ranganath Rvo V R\ma P\NniTHER 

44 M L J 87 70 I C. 446 1923 M 108 

Art, 142 — Adverse possession — Onus 

of proof. 

In a case w here the suit is resisted on the 
ground of acquisition of title by prescription it is 
not for the plaintiff to prove his title within 12 
years It is lor the defendant to prove hib adverse 
propnetary title 39 Mad 670 , 17 A L J 84, 
Poll (Goktd Prasad, J ) Ragh v Mai v Abdus 
Sattar 74 I C, 879 1923 A 665 

— Art Bui den of proof 

In 1915 when a survey party came to measure 
the fields It was found that the defendants were 
in actual possession of more than half of Ihe land 
and in excess of the moiety shown under the 
paper title. Hu/d that there being no evidence 
at all to shew at what period the discrepancy in 
area between the title deeds and the actual occu 
I^lon crept in, plaintiff must prove that the 
discrepancy arose within the last 1? years 
(Uart^n, J) ICASHHATn G\anoba v Qanesh 
SlT\R4Mt 

1923 Bom 361 

— ^Arls 142 and lX4t---Disoonhnu(Uicc of 
possesston-^Submei Sion and >eappearance of 
land-- Rights of true ownei ^Trespassei -Inter- 
ruphon cf possession 

Where land becomes submerged it is construc- 
tively m the possession of its lawlul owner 
Consequently where a transpasser has been m 
possession of lands which at intervals oi 4 or 5 
years become submerged, there is an interruption 
of the possession of the trespasser and a revival 
of the possession of the true owner during the 
period ot submersion. Consequently the tres- 
pa^e’r possesssion is not continuous and he 
cahnot acquire a title by adverse possession 
{Gokul Prasad md Rulatman, //,) RamNain 
Mrsra v Beokt Mi sir 

69 I C 912 1923 A 75 
' ^ ' ^"4"^ "^ rt( 142 — Dtspessesswn— Meaning of — 

te lAm Act refers to dispossession 
oi possession Dispossession 
in of a person* and his living 
anther from possession I^iscontinuance of 
p#s«s^tf in 


LIMITATIffN ACT (IX OF 1908), AET 142 

possession and his being followed into posse >- 
Sion by another [Mookerjee and Cuming, JJ ) 
f^HARp Chandra Pramanick v Nahhsh 
i Chandra Kundoo 50 Cal 49 74 I C 680 
I 1923 Gal 1, 

i Art 142— D’sposses'^ion— 'What is —Acts 

: done on portions of property — Effect of See 
(1921) Dig Col 794 Behari Lal v, Nritva- 
NA^DA Ghouse 27 C W N 340 

Art 142 — Ejectment— Dispossession^ 

within 12 yeai s—Proof of 
Where the plaintiff sues for recovery of posses- 
sion of property alleging a dispossess on within) 
12 jears it is for him to prove his possession and 
dispossession within that period Payment of 
revenue may or may not be evidence of posses- 
sion but relation of rents from tenants is 
evidence of such possession [Kotvoal, A J C ) 
Raghlraj V, Baxlabhdas 

1928 Nag 96 69 1 C 883 

^Art, 142 — ^Formal possession— Limita 

tion— Ween begins to run See (1922) Dig Col 
794. Mt Purna Kuar v Mangat Rau 

70 X 0 488 (1) 

Arts 142 and 144—Landb forming emolu- 
ments of office— Third party in acl erse posses- 
sion — Suit by successor to the office— Limitation 
S^e{1921) Dig Col 773, Subramania Gurukkal 
J Ammakkannu Ammal 70 I C 477 

Arts 142 and X^^—Piirckai,er from 

trespasser enitiUd to tack JnS possession to that 
of ihe trespasser 

A trespasser cannot tack his own possession to 
possession of the previoiib trebpasser for pur- 
poses of limitation, But where a trespasser sells 
hiS claim to possession to a purchaser, that pur 
chaser is entitled to 4ck the previous possession 
to his own possession for purposes of limitation 
And each subsequent purchaser of the claim or 
right to possession would have the similar right 
to tack the previous periods of his predecessors 
iH-title (Leuiaigne,] ) Ma Mi Hadji Ma ho 
MED lEang 176 76 I C 31 

1923 gang 281 

Art* 142 — Suit for possession — Ejectment 

—Proof of possession within 12 yeais 
The plaintiffs are bound to prove possession 
within 12 years m a suit for recovery of posses- 
sion governed by Art, 142 of the Limitation Act 
[Ross, J } Gayani Sahu V Balchand Sahu, 

73 I C 41 

'Art 142— Suit for possession— Onus on 

plff to prove subsisting title on date of suit. See 
(1922) Dig Col 796 Duni v Mabri Ram 

69 1 C 171 

Art 142 — Smi for possession — Dispos- 
session— Proof of. 

Where a plaintiff sues for possession of pro , 
perty alleging a trespass on the part of the deft 
the plff must show that he was in possession 
within 12 ye^rs. Otherwise his suit must fail* 
{Daniels, I) Jharap Rai v, Jaint Rai 

^ 71 1 C 1033 , 19?3 A. 418> 
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Art 142 — Stni for pos^sc^uon wtilnn M 

yean of smt 

Where a plaintiff sues for possession, he must 
prove not only his title but also possession within 
12 years if the case falls under Art 142 ot the 
Lim Act Where there is evidence adduced as 
regal ds possession and the land is capable ot 
possession, the plaintiff must succeed on the 
strength of the evidence and not on the mere 
presumption that possession follows title 
{Chalier^ee and Panton, JJ ) Ram Ratan MaNOal 

V Nilmoni Chqwdhury 1923 Cal 286 

Art 142—Smt for possession— Proof of 

title— Delivery of symbolical possession -Adverse 
possession— Tacking— Independent trespassers 
See (1922) Dig Cot 796 Janoki Nath sahai; 
Baikuntha Nath Ghattak 27 C W N. 259 

70 I C 602 

- Arta 142 and Vacant Jand-^-Pre- 

$umpiton — Vendee's rights 
Where land is admittedly vacant possess’ on 
may be presumed to go with title, and in the case 
of the sale of such land the presumption is that 
po'^session is with the vendee 
Where the won proprietor of land sells the same 
and afterwards the proprietors sues the vendee in 
ejectment, he has to prove his possession and 
not merely call in aid the presumption of law in 
cases of vacant lands, {Chtvis^ J ) Sa v*pat Ram 

V Ganga Datt 69 I C 427 

——Art. 1^4^-'-Advetse possesiiion agatmt 
office holder — Effect on title of successors 
Where Khaji mam lands are held adversely 
to the office holder for the time being for over 12 
years, the title of the office holder and his succes 
sors to the land is barred under Art 144 Lim 
Act {Odgers avd Hughes, JJ) Khaji Mir 
Majavath Alt v Khaji Mir Mujafar Alu, 

45 1 J 791 18 I W 887 

88 M I. T (E C ) 176 

Arts 144 and Adverse possession — 

Mortgage — Redemption 

Under Article 144 of the Limitation Act, the 
possession of the mortgagor, who redeems the 
mortgage, does not become adverse when he 
recovers possession of the property on redemp 
tion It must be established that he has been in 
ossession for 12 years on an a^^sertion of a 
ostile title to the knowledge of his co-mortgagor 
(J^aJa Prasadf C J and Das, J,) Ram Narayan 
Rai 0^ Ram Deni Rai 1923 P 98 

Art, 144 — Adverse possession — Suit for 

possession — Death of plaintiff — Successor’s right 
See (1922) Dig Col 797 Madura Devasthanam 
V, Samia Pillai 70 I C. 369 

Art l^i—AppU cation of Act to Bud- 
dhist monastery’^ Adverse possesstoi^ 

The Limitation Act applies to suit for posses 
Sion of Buddhist monasteries 
Possession by a Pargyi of a monastery ad 
versely to the true owner for more tnan 12 years 
conveys to him a good and complete tiUei and 
. the death of the Pargyi does not g ve the owner 
a right to sue again. (Mmng D Wjseikta 
PaEama 1228 Bang. 40 


m 

LIMITATION ACT (IX OF 1908), ART* 144. 

“Art 144— Common way^ 

Obsiruciton by oneSuit by the other — Ltnufa- 
Hon 

A suit by one co-owner against another for the 
removal of the actual existing obstructions con- 
structed by the other on land which by long 
usage and by agreement between the parties is 
reserved for use as common passage is governed 
by art 144 6 Cal 394 P C ref {Richardson and 
Suhramardy, JJ ) Pwarka Nath Sen v Tara 
PRASANNA Sen 1923 Cal 356 

Art, H^—Dehvery of symbohoat poyses- 

ston — Adverse possession — Onus» 

On the failuie of an owner to pay the Govern- 
ment assessment, his estate or interest in the land 
13 forfeited or rather determined, and under a 
sale fo arrears of revenue what is sold is not the 
interest of the defaulting owner but the interest 
of the Crown, subject to the payment of the 

overnment assessment, and therefore the time 
limited by the Limitation act only commences to 
run from the date of the sale 

Delivery of symbolical possession does not m 
any way afifect the possession of, or give start to a 
fresh period of limitation against persons who 
are not pirties to a suit or execution proceedings. 
This rule is applicable to the case of purchasers 
at sales for arrears of revenue 

In cases governed fay article 144, if the plain- 
tiff has succeeded m proving a clear title, the 
burden lies on the defendant to prove adverse 
possession for the statutory period, and posses- 
sion to be adverse must have all the qualities of 
of adequacy, continuity and exclusiveness 
{Mookerjee and Chotzncr, JJ ) Jobeda Khatun 
V TuLsi Charan Das 1923 Cal, 82, 

Arts 144 and 148 — of title of 

rnortgagoi -^Effect 

It IS not open, to a mortgagee by denying the 
existence of a mortgage to curtail the period of 
limitation provided for a suit for redemption. Once 
a mortgage comes into existence it continues to 
subsist as a mortgage until the period for its 
redemption expires despite any attempt made by 
the mortgagee to deny the existence of that mort- 
gage Or set up an adverse title in himself Art 
144 of the Limitation Act IX of 1908 is only a 
residuary Article and does not apply so long as 
article 148 of that Act is applicable* (Kahhaiya 
Lai, J ) Raghunath Singh v, Jetto Singh 

74 1, 0, 830 1923 A. 613 (1), 

, Art 144— Planting of trees on another 

persons land— Active trespass —Adverse posses- 
sion See (1922) Dio Col 798 Md Shafj v 
Bideshari Singh 70 1 c. 485 

— Arts 144 and 149 — Purchaser from 

Government-- Adverse possession. 

In a in ejectment by a purchaser from the 
Government, the deiendant pleaded adverse 
possession for more than 12 years a portion of 
which was against the Government Held, 
plaifitiff IS not entitled to claim to be m the 
position of the Government as against which 
under Art 149, a title would be acquired by only 
60 years' adverse posseesion, but would he 
gpverqed by Art 144?, In suph a case the perfod 
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imiTATION ACT (IX OF 1908), ART. 144. 


LIMITATIOK ACT (IX OF 1908), ART 144 


began to run from the date when defendants 
possession become adverse to the Government, as 
the lattei also is plaintiff under S. 2 (8) Liin Act 
(Walmsay and Buckland, JJ) Annad\ Mohan 
Rq\ Chowdhury V Kixa Das 

28 C V N 66. 


^Art 144 — Btght of fishery^Naiure of-- 

AcqntstUon — -Li m t tat tan* 

A right of fishery of whatever nature is not 
strictly all easement It is either an interest in 
immoveable property or a profit a prendre which 
may be either in gross or appurtenant to a domi- 
nant tenement. 

The question of acquisition of such rights must 
be determined by reference to the nature ot the 
right claimed and proved to have been exercised. 
If it 13 a mere right to fish not excluding the 
lawful owner it would appear lo be an easement 
witbin the description of the word m the Limita- 
tion Act and can be acquired by 20 years» 
uninterrupted enjoyment If it is an exclusive 
rights of fishery it is an interest in immoveable 
property and can be acquired by \2 years’ adverse 
possession involving an ouster of the rightful 
owner Such a right contains all the essential 
elements of property and even if it may properly 
be deacriced as a profit a prendre, it has also the 
distinctive features of an interest in immoveable 
property Even if S 26 of the Limitation Act 
applies. It would noi bar the operaticn of Art 144 
and S 28 if the right came under both descnp 
dons [Mtlleft C 7. and Mulltck, I ) Messrs 
Henry Hill & Co v Sheoraj R\i 

1 Fat. L R 34 1 Pat 674 i 1923 P 68 

— Arts 144 and 127 — Sale of joint family 

properties— Stranger purchaser faking possession 
Suit to recover property — Limitation— Starting 
point — Knowledge Ste (19^2) Dig Col 799 
Linga Muniswami Reddy X? Kandaswami Naic 
KSN 701 0 317 

— Arts 144 and 120— Suit for declaration 

of public right ot way — Continuing wrong — 
Limitation See (I922i Dig Col 799. HaRish 
Chandra Saha v Prannath Chakravarthi 

69 1 C 910 


Art 144 — Suvt by paimdar to recovei 

possession of chaukidart chakran lands from 
zemindar 


The patnidar^a right under the patui grant to 
the cbaukidari chakran lands are not disturbed 
on tesump’ion of chaulidan ebakran lands by the 
Government and settlement of the same with the 
^e^lndar A suit by the patnidar for the racovery 
of possession of these lands against the zemindar 
is not barred by limitation unless for more than 
12 years prior to the date of the mshtuhon of the 
s^it the possession of the zemindai had become 
adverse to the plainiiff The possession of the 
^efeindar may become adverse to the patnidai in 

» of ways e g . when the lands are settled 
^s^mindar with tenants or when the 
r'affer being invited to give and fake the 
and the srefiimdar thereafter 



Iffiott^g and the srefnmdar thereafter 
l^angemedtS efi|h€r fbr holduig the 


investigated having regard to the language of 
Art 141 of the Limitation Act [Ghose and Panton 
{JJ Nagendrabila Chaudhrani V. Bejov 
Chand Mahatap 60 Cal 677 

28 C. W N 114 74 I C 153 1923 Gal 734 

-Art 144— Swrf for possession'-^Plaintiff 

— Onus — Prior possession — Pooof of 

In cases under Art 144 of the Lira 4ct it is 
not incumbent on the plff. to establish possession 
within 12 years of suit He has to prove tittle 
and it then rests on the defendants to show that 
he and those under whom he claims have been in 
possession for over 12 years before suit 
{Pndeau^^ A J C) Sakharam v Deoba, 

1923 Kag 2 

—Art 144 — Suit under-^Proof of 
— Onus on deft to prove adverse possession^ 

In cases coming within Art 144 of the Lim 
Act, if the plaintiff has succeeded in proving a 
a clear title, the buiden lies on the defendant to 
prove adverse possession for the statutory period 
and possession to be adverse must have all the 
qualities of adequacy, continuity and exclu- 
siveness 41 A 669 , 6 Pat L J 478 Ref 
(Mookerjee and Chotzner, JJ ) Jobeda Khatun 
V TulsiCh ARAN Das, 1923 Cal 82 

Art 144 — Tej minus a quo 

The terminus a quo under art 144 of the Lim. 
Act IS the date when the possession of the clefen 
dants became adveise to the plaintiff and not to 
any other person from oi through whom he does 
not derive his right [Scott Smith and FfordOi JJ ). 
Sarup Singh v. Pal Singh. 73 I. C 367 

1923 Lab 642 

Art 144 — Title— ^Adverse possession — 

Prescription 

Where the title to a plot of land rests in the 
plaintiff the burden is upon the defendant to show 
that that tale has been extinguished by adverse 
p 3Ssession on his part for over 12 years [Gokul 
Prasad^ J) Lakhu v Sardar Lal SiNGtj 

71 I C 265 1923 A 399, 

Art 144 — Transfer inoferaUvc—Smt 

for possession 

Where a transfer is inoperative and a more 
paper transaction a suit to recover possession 
Ignoring the transaction is governed by art, 144 
Lim Act (%hah A^C J and Crump, J ) Sangawa 
Gurubasappa V, Huchangowda Gowdar 

25 Bom. L R, 1207. 

Art. 144— User — IVheiha adverse 

possession 

According to the general presumption the Jand 
being waste land the owner would be presumed 
to be in possession as possession follows title. 
Where defendant and his tenants used to gather 
their cattle and to store fodder and straw, and 
they used to graze their cattle on the land, 
the user of the sort established in this 
Case IS common m this country and excites no 
particular attention It is neither intended to 
denote, nor understood as denoting on the one 
side or the other a claim to the ownership of the 
land, and, where tins, and no more, is ther ca^e, 
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LIMITATION ACT (IX OF 1908), ART 145 

it would be wrong to hold that a claim by adverse 
possession has been made out 16 Bom 338 Foil 
(Abdul Raoofy /.) Mansa v Khushali Ram 

1923 Lah 25, 

Arts 145 and 49— -Deposit— Suit for re 

covery— 'Limitation— Death of depository bee 
(ld22] Dig Cor 800 Pormothanath Mullick 
V Prodymno Kumar Mullick, 69 I C 900 

— Arts 145 and 49— Scope of—Deposit — 

Meaning of See Lim Act, S 10 and Arts, 46 
and 145 44 M I I 431 

Arts 148 and 144 — Mort^a^e — Redeffif- 

Hon by one of two oo mortgagors— Effect of— 
$mt by other of the co mofti^agors— Limitation 

A suit by a mortgagor agamst a co mortgagor, 
who has redeemed the mortgaged property, to 
recover bis share on payment of a propuriionate 
share of the mortgage money, is a suit for posses 
Sion and not a suit for redemption and is there- 
fore governed by Art 144 and not by Art 148 of 
the Lim Act, (Jwala Prasad^ A* C J and Das^ 
J ) Ram Naravan I^i v Ram Deni Rai 

1923 P, 98 

Arts 148 and 144 -Co owners — Redemp- 
tion of mortgage by one — Suit by others lor re- 
covery of tneir shares — Limitation See (1922; 
DiG» Col 778, Sinnanan Chetty v, Sivakami 
Ammal 69 I C 1004 

Arts 148 and l^A—Mort gage^Co mart 

gagors — Redemption by one — Smt for possession 
by the others-^ Limitation 

A coniortgagor redeeming the whole mortgage 
does not become a mortgagee of the portion re- 
deemed belonging to other co owners, but becomes 
merely a charge holder, and art 148 of the Lim 
Act refers only to a smt against a mortgagee and 
has no application to a suit against a charge 
holder The rule that ordinarily one cosharer 
cannot hold adversely against another cosharer 
proceeds upon a rebuttable presumption that the 
cosharer in exclusive possession is holding on be- 
half of the other cosharers This presumption is 
rebutted when it is shown that the cosharer in 
possession denies the right of the other cosharers 
to enter into joint possession unhl they have paid 
to him their share of a charge upon the property 
which he has defrayed, {Campbell^ J ) Wazir v 
GirdhaRI 71 1 G. 847 1923 lah 811 

Arts 148 and VkA— Scope— ^Record of 

rights — Evidentiary value 

Art, 148 provides for a smt against a moi tgagee 
to redeem or to recover possession of immoveable 
property mortgaged. But a suit by a mortgagor 
against a co-mortgagor to recover possession of 
his share of the mortgaged property is not a smt 
for redemption nor a suit for possession of im- 
moveable property mortgaged This smt must be 
governed by Art. 144 and not by Art 148 The 
possession of the Defendants co-m ;rtgagors, as 
alienors does not, m any way, contradict the 
ulterior proprietary right of the Plaintiffs mort- 
gagors, It must be established that the Defen 
dants have been in possession for twelve years on 
an assertion of a hostile title to the knowledge of 

vn — 


LIMITATION ACT (IX OF 1908), ART 164 

the Plaintiffs The entry in record of rights 
would not operate to the prejudice of the Plain- 
tiffs even if it has recorded the exUubive title of 
ihe Defendants, unless it has been established 
that the Plaintiffs had knowledge of the entry 
more than twelve years before suit. (Jwala 
Prasad^ C J and Das^ J ) Ram Narayan Rai v 
Ram Deni Rai 1923 F 98. 

Art 149 — Benefit of — Adverse possession 

against Government— Purchaser from Govern- 
ment— Posuion of Sev Lim, Act, Arts 144, 149 

28C W N 66, 

Art 168— Award — Decree— Passed on — 

No time for objections— Effect of See (1922) Dig 
Col 801 Rangiah Chetty v Govind%sami 
Chetty 71 1 C 266 

-Art Vb^— Limitation— Whe^n commences 

An application to set aside an award must be 
made within 10 days of the filing of the award 
and notice of such filing given to the parties (Po 
Han, J ) Sheikh Abdulla M V R S Firm 

2 B L. J 229 

Art 168— Period— If can be cut down by 

Court See Arbitration 9 0 & A L, E, 703 

Art, Application to set aside ex- 

parte decree — Substituted service falsely taken 
out— When duly served 

Where a person falsely took out substituted 
service upon allegations which were false, and 
based on that an ex parte decree was passed, an 
application to set the latter aside made within 30 
days of the deiendant’s knowledge of the decree 
was within time Notice in such a case could 
not be said to be “ duly served'’ (Chevis, J ) 
Ram Kishen v Mula 69 I C 467 

Art 164— C P Code O. 9, R 13— Sw5- 

siiiuted service — Mortgage— Foreclosure 

The matter of the time at which defendant first 
had knowledge of the decree only becomes rele- 
vant alter he has proved that substituted service 
ought not to have been ordered or was not duly 
earned. Unless he can do one of these things 
his application is barred by time The notice of 
the application for final decree being as effectual 
as it It had been served on him personally, the 
limitation for his application to set aside the ex- 
parte decree runs from the date of the decree 
{Batten^ J C and tiallifax, A J C.) Panjab 
Rao V Balliram 69 I C, 649 1923 Nag 13 

Art 164^Ex parte decree— Knowledge 

of decree — What constitutes 

The words of art 164 of the Lim Act mean 
something more than mere knowledge that a 
decree had been passed in same suit in some 
court against the applicant The applicant must 
have knowledge not merely that a decree has 
been passed by some court against him but that 
a particular decree has been passed against him 
in a particular court in favour of a particular 
cerson for a particular sum {Shah, A, C J and 
{Crump, J Bvpu Rao Sakharam v, Sadhtj 
BiRva. 47 Bom 485 26 Bom L E *74 

72 I C 130 1923 Bom, 19$ 
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LIMITAriON ACT (IX OF 1908), ART 165 

165— Scope of Art 165 of the 

Limitation Act applies only to proceedings under 
O 21, R 100, C P Code {Greaves and Ghose^ 
JJ ) Bahir Das Pal v Giriss Chandra Pal, 

1923 (?ai 287 

Arts 166 and 181-- A ppha a Hon io set 

aside an execution sale, on the ground of tllega 
hty--Ap plication governed by Art 166— 'Cjt/i/ 
Procedure Code,, S 47 and 0 21, R 90 — Absence 
of publication of the sale in the village where the 
properties are situate 

An application to set aside an execution sale on 
the ground of illegality though falling under S 
47 ot the Code of Civil Procedure and not under 
O 21, R. 90 is governed by Art 166 of the Limi- 
tation Act not by Art, 181 and should be made 
Within thirty clays fi cm the date of the sale 
Where an application is made after dO days of 
the sale to set aside an execution sale on the 
ground that the proUamation of sale was not 
made in the village 'inhere the property was i 
situate, the application is- barred by* limitation 
under Art 166 of the Limitation Act 
The case law on the subject considered and 
discussed {Spencer and Devadoss, JJ) T K P 
PARAMASIVA ThEVAR V pLLUKARLPPA THEVAK 
and others 45 K It J 829 18 I W. 780 

33 M I T (H C ) 137 j 

Art 166 — Ip ph cation to sot aside sale — | 

Limitation when commences 
The period of limitation for settieg aside an 
auction Sale begins to run fioin the date of sale 
and has no reference either to the date of deposit 
of purchase money or the date of confirmation ot 
the sale {Prideatn, A J C)Sitaram7^ Asaram, 

19 N Ir R 162 

^Art. lG8~-b^eLUtnm sale — Absence of 

attachment — ‘Application to set aside the sale— 
Limitation 

An application to set aside an execution sale 
osthe ground that there was no a'tachment prior 
to the sale or that there had been a defective 
attachment is governed by Art 166 of the Limita- 
tion Act J ) Ma Pwa v Mahomed 

Tambi 1 Rang 533 

Art lee— Execution sale— Application 

to lact aside under S 47 C P Code— Limitation 
bee (1922) Dig Col 802 Gavapathy Mudaliar 
V Krishnamachari 70 I C 748 

f 

Arts 166 and 181— Execution sale — Ap 

plication to set aside— Fraud— Limitation See 
(1922) Dig. Col 802 Ramdhari Chaudhury v 
Deonandan Prasad Singh, 1 Pat L R is 

2 Pat, 68 

-Arts 166, 181— Execution sale — Fraud 

and collustonSetting aside — Limitation —5 
years* period 

' Where an execution sale is alleged to be frau- 
collusive, the period of taking pro- 
i(jtedfngsto set aside the sale, m the case of fraud, 
^tee years from the time when the sale 
tdok^^lacd^or wtien the plaintiffs knew of the 
ftkm {Millet C / apd Adamu J.) Baldeo Singh 
^ ^ 741 C 202 


IMITATION ACT (IX OP 1908), ART, 177 

Arts, 166 and 181— Execution sale— 

Setting aside— Application under S, 47, C, P C — 
Limitation See (1922) Dig Col 802 Kondine 
Kamayya V Ramamma 74 I C 468 

Art 166 — Setting aside sale execution 

— Limitation when begins to run 

For an application to set a^ide a saie in execu- 
tion, time begins to run from the date of the sale 
and not the date of confirmation or date of deposit 
of 25 per cent, {Pi tdeaux, A J C) Sita Ram v 
Asaram 19 N L R 162, 

Art 168 — Dismissal of appeal for default 

— Notice of hearing of the appeal not fixed- Dis 
missal^ — Ultra wi es— Apphcation to set aside — 
Art 168 not applicable C P C , O 41, R 17 

69 1 C 618 

Art 168 — Dismissal of appeal fot default 

— Restoration— Powers of court 

Where an appeal is dismissed for non appear- 
ance of the appellant unde O 41, R 17, C P, 
Code, the only course open to the appellant is to 
have it restored under O 41 R 19 within the 
period of 30 days prescribed by Art 168 Lim 
Act As the matter is specihcally provided for in 
O 41, R 19, the court cannot have recourse to its 
inherent powers [Schwabt^C J and Waller ^ 
/,) Krishnasami Naiduz/ Chengalroya Naidu 
45 M L J 813 18 L W. 870 

Art Vib— Scope of 

The date of a decree is not a tet minus a quo of 
an execution application if there is an agreement 
between the parties altering the date {Shadt Lai, 
C J and Fforde, J ) Banarsi Das v Ramzan 
73 I C 671 1923 Lab 381. 

Art 176— Amending Act 2b of 1920— Not 

retrospective— Death of appellant— Limitation for 
* bringing on record legal representative See 
I (1922) Dig Col 803 Ajit Singh v Bhagabati 
Charan Mukerjee 70 I C 870 

I Art 177 — Amending Act [\XVl of 1920) 

! S 2— Death— of defendant— Time joy bringing 
on lecord the legal f epi esentaUvcs—Limifaiion 
Under Art 177 of the Limitation Act, as amend- 
ed by S 2 of Act (XXVI ot 1920), thepeiiodof 
Limitation for bringing on record the legal 
representative of a deceased defendant is ninety 
days (Page, J ) Sheodoyal Khemka v Johae 
MULL Manmull 50 C. 649 76 I C 81 

Art. 177 — Amending Act, 26 of 1920 S 

2— Death of defendant or respondent— Time for 
bunging or record the legal i cpresentatives 
Under Art 177 of the Limitation Act, as 
amended by S 2 of Act 26 of 1920, the period of 
limitation for bringing on record the legal re 
presentative of a deceased defendant or respon- 
dent IS still SIX months The text of an Act of the 
Governor General m Council, as published in 
the Gazette ot the Government of India must be 
taken to be the authorised text of the Act (Shadt 
Lai, C J and Martineau, J ) Gobind Das v 
RuP Kishore 4 hah 367 

—Art, 177 — Ltmiiaiton under — Afitendtng 
Act, 26 of 1920 
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IIMITATION ACT (IX OF X908), AET 177 

The period of limitation unclei Art 177 is now 
90 days and does not continue to be si\ months 
[Macleod, C J and Crumps J ) Huse'cuddin 
Nurudoin V, Dulakshidas Keshwlal 

1923 Bom 399 (1) 

Art 177— Period under, if reduced by 

Act XXVI of 1920 See (1922) Dig Col 803 
RUP Kishore V Govi\d Das 

69 I C 748 

Art 177 — Person not a party at ume of 

death— Application to bring on lecord his legal 
representative — Liimtation See Lim Act, Arts 
181 A\D 177 73 L C 387 

Art 179— Moitgage decree— Application 

for order absolute— Limitation— Starting point — 
Dismissal ot appeal for default of prosecution 
See (1922) Dig Col 803 Sachindra Nath Roy 
V MAHAR4J Bahadur Singh 74 I C. 660 (P C ) 

— Art, 181 — AppUcabthty 

The Limitation Act does not apply to all apph- 
cations The applications specifically described in 
the 3rd division of the first schedule of the Indian 
Limitation Act are all the applications under the 
Civil Procedute Code and under those Article 181 
naust be so limited [Pratt and Marten^ JJ ) Tha» 
NA Zalaji Shet Marwadi V The Shop of 
Dhana Jawaharji 1923 A 268 

— Art 181^ Applicability of — Leave io 

appeal io His Majesty jn Council — Cnrmnal 
appeal decided by High Court 
Quaeie Whether art 181 of the Limitation 
Act applies to applications lor -leave to appeal to 
His Majesty in Council from the decision of tbe 
High Court in a criminal appeal [Mookerjee and 
Chat ter] ee, JJ ) Phillip E Billing Lowest v 
Emperor 38 C L J 406 

-Art 181— Applicability — Proceedings , 

under S 37 Prov Ins Act. See Prov Ins Act, 
S 37 69 I C 403 

Art 181 — Application for restitution — 

ftme when begins to run 
An application for restitution is governed by 
Art 181 and time begins to run from tne date 
when the decree was reversed The fact that 
^3 was confirmed in second appeal does not 
affect the question of limitation [Maritneau, I ) 
Chanda Singh v Bishen Singh, 

5 Lah I J. 389 

Art ’l81*--~Appication to levvve prior 

one^Minor legal representatives — Ltnutatton if 
saved 

Where the decree holder died pending exe- 
cution and as his legal representatives who were 
minors did not come on record the application 
was struck off, and more than 3 years from the 
date of the prior application but while ihey were 
still minors an application for ts continuance or 
revival was put in Held Art 181 applied, but 
UmitatiOQ was saved under> S 6 of the Lim Act 
{Kanhatya LaL /. C ) Akhtar Husain v Qudrat 
ALi 28 0 C, 208 1924 Oufih 31 


LIMITATION ACT (IX OF 1908), AET 181 

-Alt. 181, 182— Atiachiuent before judg 

ment — Decree — Claim petition akowed—Smt to 
set aside — Application to execute — Limitation, 
Following an attachment before judgment a 
decree was passed, but in execution a claim peti 
lion was put in and allowed The decree holder 
filed a suit to set aside the order on the claim 
petition and got decree in hia favour, by which 
time the original decree was more than 3 years 
old, Held, an application for execution put in at 
that stage is in effect one to revise the former 
application and is governed by Art 181 of the Lim, 
Act and not by Art 182 [krishnan and OdgeiS\ 
JJ,) Man^AM SuRAWA SURKAVALLl VENKATA- 
RATNAM 45 M L J, 822 19 L W 20 

I Art 181 — Decree joj ledemption — Right 

of mortgagor to deposit money at any time 
The position of a mortgagor who has obtained 
a decree lb veiy different from that of a mort- 
gagor who still has to bring a suit In the latter 
case all sorts of defences may be pleaded and it 
may be found that his right is barred by limita- 
tion 01 by renunciation or that the claimant is not 
in fact the legal lepresentative of the original 
mortgagors or that the integrity of the mortgage 
has been broken In fact until a decree has been 
passed there is no certainty whether or under 
what condfiions he may be entitled to recover the 
property but once he has got a decree in his 
favoul his right is definite, ascertained and final, 
subject only to his depositing the money The 
. mannei in which a redemption decree is to be 
enforced not a mere matter of procedure but a 
question of right The right of a mortgagor to 
deposit the money under a decree utsi is a con- 
tinuing right which may be exercised at any time 
until an order absolute is passed and an apphea 
tion to deposit the mone> is not governed by 
Art 181 of ihe Limitation Act [Daniels^ A J 6,) 
Ram Rup V Gham Ahmad 
9 0. L, J, 624 9 0. & A, L E 62 74 I 0 162 

1923 Oudh 166 

——Art 18l—E\eouhQn appUtahon — Ltmi'- 
iation 

An execution application in order to save limit- 
ation need not be directed to the same properly 
which IS applied for m the subsequent application 
or even indeed the same person, (Daniels^ J } 
Go PAL Nath Shukgl v Sat Narain Sbukal 

74 1 C 1014 1923 A 384 

Art, 181— Mesne profits —Application for 

ascertainment of See (1922) Dig Col 805. 
Kuber Singh v Mussammai Kaj Eumari 

10 0 L J 66 

Art 18X— Mortgage decree — Appeal from 

preliminary decree — Application for final decree 
Where a preliminary moitgage decree lor sale 
was taken up in appeal to the High Court, the 
period of limitation for an application for final 
J decree runs from the date of the High Court 
' decree [Ryves and Daniels, JJ,) Mahabir 
PRVSADV KVNHAnA*LAL L E 4A 278 

21 A. L J, 523 74 I C 372 

Art I8l— Mortgage— Preliminary decree 

— Application for final decree — Ltmvtation^. i 
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tIMITATlON ACT (IX OF 1908), AET 181 

An application to make a preliminary decree 
final in a mortga'^e suit is governed by art 181 
of toe Limitation Act i^lacleod^ C J and 
Crump, J ) , Harjivan Deoraj v Gaj^nan 

25 Bom L E 459 73 I C 187 
1923 Bom 420 

Art 181 — Mortgage decree— Right to 

apply for personal decreeSale of property — 
EiceouUon of sale deed 

In execution of a mortgage decree, the court 
appointed a receiver and under the direction of 
the court he sold the property to the decree 
holders but the price was not sufficient to meet 
the decree On an application put in by the 
latter lor a decree under O 34, R 6 for the un- 
realised portion of the debt within 3 years of the 
execution of the sale deed, kdd the application 
was within time as the conveyance of the mort- 
gaged property was not complete until the sale 
deeds had been executed {Piggott and Walsh, 
JJ ) Raj Narain Mal v, Santi Lal 

21 A L J 37 L E 4A 73 
1923 A 203 

Arts I8l and 177 — Person not party at 

time of death — Petition to bring on record legal 
represeniaitvc 

Where a person le not a party to suit or appeal, 
but on his deaih bis legal representative is sought 
to be impleaded art 181 applies and not art 177 
{Campbell, J ) Wahid Bakhsh v Lalta Pershad 

73 I C 387 

"Art, IBl-^Right to apply — Consent 

decree m a mortgage suit. 

It is quite clear that an application for making 
a conditional decree passed by consent, absolute 
would be governed by the general Art 181 which 
applies to all applications for which no period of 
limitation is provided elsewhere in the Limitation 
Act or by Sec 48, C P* C Even where there is a 
coftdiiion in the decree that until one judgment 
debtor's share is found to be insufficient no steps 
are to be taken against the other judgment-debtor 
the right to apply against both accrues at the 
same time The right to apply for order absolute 
IS one thing and the determination ot the question 
as to which property should be sold first is 
another {biuari and Sulatman, JJ ) Baldeo 
Das V. PiTAMBAR 70 I C 840 1923 A 29 

Art IBI— ‘Right to apply for a final 

decree’^ Ltmt fatten — Starting point — Amend 
ment of decree 

A preliminary decree for sale by a mortgagee 
was passed on 25—1—19X7 Time was given to the 
mortgagees up to 22 3 1917 to pay up the decree 
amount. On 28-4 1917 a clerical hnstake in the 
decree was corrected and the sum of Rs 2,486 
was substituted instead of Rs 2,350 as being the 
decree amount On 27-4-1920 plff applied for 
the passing of a final decree Held, that the right 
td apply accrued on 22-3-1917 and that inasmuch 
aS the apphcatiou was made more than 3 > ears 
alter 4fiat date it was time barred Theie was no 
alteration in the decree and it cannot be said that 
the decaree^aa amended on 28-4rl917 was a new 
decree The ’mere that by a clerical error 


LIMITATION ACT (IX OF 1908), AET 182 

a wrong sum had been entered does not atfect the 
case, (Ryves and Siuart, JJ ) Ram Chander v 
JAI Mal 69 I, C 199 9 0 & A L E ISO 

1923 A 22 (1) 

- Arts 181, 182 (7) — Scope of— Execution 

against estate— Wrong legal representative on 
f ecord — Effect 

Where execution is to isaue, unless the decree 
IS paid within 6 months of the decree, on applica- 
tion in execution is governed by Art 181 and the 
period IS 3 years Iroin the time when the right to 
apply accrues Even it Art 182 (7) applied, time 
begins to run only from after the expiry of the 
period of 6 months provided for payment in the 
decree Provided execution is sought against the 
estate of the judgment debtor, the iact that a 
wrong legal representative's name was originally 
entered in the applicauon, will not vitiate the 
proceedings [kanhaiya Lal, /,) SURAJMAN 
Chaube V Anjore Shlkal 21 a L j 861 
L B 4 A 691 9 0 & A, L E 989 

Art 181 — Time for applying for final 

decree— Preliminary deciee affirmed on Appeal 

Where a preliminary decree in a mortgage suit 
has been affirmed on appeal, an application made 
within three years of ihe date of the affinnance 
with a view to make a final decree is withm the 
period prescribed under art 181 39 All, 641. 40 
All 203 40 Mad 714 (foil) [Mukerjee and 

Chotoner, JJ ) Uma Charan Chakravarthy 

V Nibaran Chandra Chakravartay 

1923 Cal 389 37 G L J. 452 75 I C 2 

Art 182 — Apphcaiton by assignee of 

decree to be tecogmsed—If a step in and— 
Failure to give notice— Effect 

An application by the assignee of a decree to 
have his name substituted is a step-in aid of 
execution WUere such an application was 
accepted by the Court, even though without 
notice to the judgment debtors, the applicant 
cau suppose bis application is good m law and the 
defect which was not discovered then, will not 
prevent its being a siep-in-aid cf execution 
[Simpson, A, J C) Mt. Mariam Begam v 
Mahomed Mehdi 9 o & A, L R 635 

74 1 C 40 

—Art 182 — Application for final decree — 

Injunction— Dismissal of application for final 
decree— Effect 

. An application for final decree in a redempqon 
suit was stayed by means of an injunction la a pre- 
emption suit, and though the money was deposi- 
ted in court, the application was dismissed, the 
money throughout remaining in court HeidihQ 
dismissal must be deemed as one pmely for statis- 
tical pui poses and amounts only to a suspension 
of proceedings until some obstacle is removed, in 
which case it must m law be treated as still pend- 
ing [Oldfield and Devadoss, JJ,) Ayissa Umma 

V Abdulla 1933 m N 670 

-- Art 182 — Application for restituUon — 
Reversal of decree on remand— Limitation 
\ Plaintiff in execution of a decree obiaioed 
possession ot certain property The decree was 
reversed m Second Appeal and the case was 
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LIMITAXION ACT (IX OjF 1008), AET. 182 

remanded for re-tnal After remand the suit was 
dismissed The defendant applied for mesne 
profits for the period he was kept out of posses- 
sion Held that the application which was made 
withm three years of the decision in favour of 
the defendant l^alter remand was in time 
{Maonatr, A J C) Sonba v ParashRAM 

1923 Nag 101 fl) 

Art 182 — Deaee — Date of a^^ellafe 

decree—Paf ty not ajfecicd by appeal — Execu- 
tion ofdectee — Limitation 

Plaintiff sued defendants for damages for toit 
and his suit was decreed against some of the de 
fendants Plaintiff appealed to the High Court 
against the other defendants Alter the disposal 
of the appeal by the High Court plff sought to 
execute the original decree against all the defen 
dants Held that the application for execution 
being within 3 yeirs of the decree on appeal was 
not barred In such cases the court should see 
whether the original decree was really one decree 
or an incorporation of several decrees and whe 
ther the appeal against it imperilled the whole 
decree or not lor tae execution of which applica- 
tion IS made [Das and Kulwant Sakai, JJ) 
Panchu Bania d Anand Thakur 

2 Pat 7i2 1 Pat, L E 356 

Art 182 — Disoharged insolvent -Appuca- 

Han against-^ If a ^tep tn-atd 

An application for execution taken out against 
a discharged insolvent judgment debtor is not 
one in accordance with law and as such is not a 
atep-in aid of execution [Sit ah, A C J and 
Coyajeot J ) Ghanshamdas Balkrishnadas v 
Motichand Horakchand 26 Bom L E 1237 

Art 182 ^Execution application — Apph 

cation for ascertainment of mesne profits^ 
Liabthty of surety 

An application for the ascertainment of mesne 
profits awarded by a decree prior as well as sub- 
sequent to Its date, is not a proceeding in the suit I 
but a proceeding in execution and comes within 
Art 182 of the Lim Act Though sureties may 
not be necessary parties to an application by a 
decree holder for ascertaining the mesne profits, 
still an application for ascertainment of mesne 
profits against the judgment debtors does not keep 
ahve the decree against the sureties [Macleod 
CJ. and Crump, J ) Usuf Alli Mujawar Alu v 
Amin Chandesaheb 25 Bom L R 810 

73 I, C, 233 ' 1623 Bom» 366 

^Arts 182 and 181— Execution-— A^pphea- 

tion by decree holder auction purchaser See 
(1922) Dig Col 806 Kamab Nain Singh v 
Maharaja Bahadur Kesho Pd Singh 

1 Pat 701 4 Pat B, T, 226 

-Art 182^ — Execution of appltcaHon — 

Continuation of previous applu^atton — lest of 

It IS well established that an applicauon for ex- 
ecution can be considered as a continuation of 
the previous application only when it is similar 
in scope and chaiacter to the piior application 
Where the former application asked the Court in 
form and in substance to sell the properties of 
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the judgment debtor other than those which were 
comprised in the mortgage and the present 
application, m form and in substance asked the 
court to release the money from the judgment 
debtor by his arrest and his detention in jail, 
held that it was impossible to consider the 
present application as a continuation ot the old 
application (Oas and Adatm, 77,) Ram Siven- 
dra Narayan Ojha V Awadh Behari Saran, 

4 Pat L T 295 71 I G 332 1923 P 169 

Art 182 — Execution application — Con- 
tinuation of Suspension of execution 

Where the proceedings m pursuance of an 
application for execution are suspended by the 
executing Court through no act or default of the 
decree holder an application to receive and carry 
on the execution will not be barred even though 
made after thiee years, alter the suspension of 
the execution 27 A 3^4 followed [Lindsay^ J) 
Amjad Ali Khan v, Mohammad Usman 

1923 A 471 71 I C 963 

Art, X%%— Execution of decree — Dismis- 
sal of application aftei issue of notice under 
0 21, R 22, C P Code — Fresh application — Ltmi^ 
iation—Siai tmg point 

Where on an application tor execution of a 
decree notice under O, 21, R 22 C P Code was 
issued and the application was thereafter dismis- 
sed the limitation for a fresh application for exe- 
cution begins to run from the date of the issue 
of the notice and not from the date of the execu- 
tion application [Hopkins, S M and Burn, 
J M ) Alexander v Kanjit Singh 

L E. 4 A 79(EevJ 

Art 182 — Execution — Partition decree — ■ 
Decree not di awn up owing to delay in furnish- 
ing stamp papers — lime for execution 

Under the Stamp Act a decree for partition is 
chargeable wth duty to the amount prescribed by 
Art 45 of Schedule I of the Act and the expense 
of providing the proper stamp is to be borne by 
the parties to the decree in such proportions as 
the Court directs The result is, that a decree 
for partition is not formally drawn up until paper 
bearing the proper stamp is supplied to the 
Court The decree is then engroased on the 
stamp paper and signed by the Judge A decree 
lor partition was signed by the Judge on the 2nd 
January 1920, no stamped paper having been 
furnished till on or shortly before that date The 
judgment was pronounced on 25-3-1914 The 
aeiay in signing the decree was due not to any 
fault of the Court or to any cause beyond the 
control of the parties but solely to the delay of 
the parties in supplying the requisite stamped 
paper. Held, that the circumstances disclose no 
ground for saying that limitation did not run 
irom the date of the decree as provided in Art 182 
of the Limitation Act [Sanderson, C 7, and 
Richardson, 7 ) Kishori Mohan Pal v. Pro- 
VASH Chandra Mondal 72 I C 646 

Art 182 — Instalment decree— Default — 

Waiver — Limitation 

Plff obtained a decree m February 1916 for a 
large sum of money payable in monthly instal- 
ments of Rs 50 each, the whole amount to Ije 
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HKITATION ACT (IX OI' 1908), AUT 182 

realised by sale of the hypotheca on default in 
payment of any six instalments There was 
default in payment ot the first six instalments up 
to August 1916, In A.pnl 1917 the defts paid 
Rs, 5,500 and m January 1918 Rs 400 tov^ards 
the decretal amount to the plain tifis In Sep- 
tember 1919 plamtifts applied to recover the 
balance of the decretal amount by sale of the 
mortgaged properties On a question arising as 
to whether the payments of 1917 and 19 1 8 con- 
stituted waiver Held that there was no evidence 
of waiver and that the auphcatiun was barred by 
limitation. {MacUod, C J and Crump, J ) 
HaRsraj Godh^ji V Bxpi 

25 Bom. L E 163 72 I C 275 
1923 Bom 207 

— -Art 182 — Prioi apphuitton — Lxuittion 

allowed to piocced — Default of judgment debt oi 
—If can raise question again, 

Where an execution application is allowed, 
Without the judgment debtor contending it is 
barred, and the same is not challenged m appeal 
he Cannot in subsequent proceedings in execution 
re-agitate the question that the pnot application 
was barred. [Dawson Miller, 7 c/, and kiilwani 
Sahay,J) Jago Mahiov v Khirodhvr R\m 

2 Pat 759 74 1 C 130 

Art 182 — Rcstiiiition — Article appl'ea 

ble-*-Pf Qceedtngs in e\echiion 

An application ior restitution is in ticbstance 
an application for execution though the rules of 
O 21, C P Code may not apply Consequent^ 
Art, 182 of the Lim, Act applies to such apphea- 
ttonst* {Millet J, ani Jwala Prasad, J) 
Basanta Kum^ri Dasi V Malmvkund Mkkw ari 
2 Pat 377 1 Pat I R 388 
72 I G 912 1923 P 371 (1923) Pat 1 

Art 1S2— Revival of cxetution af plica- 

hon. 

An application for execution ma> be deemed 
to be one to revive and carry through a pending 
proceeding, when the latter was arrested bv 
reason of circumstances over which the decree 
holder had no control [Mooketpe, and Panlon, 
77) Rajani Bandhu Chatterji V, Ksli 
PRAS4.RMA Chatterji 74 1 c 279 

^Art l$2-’Second appeal to High Com t 

— If a siep^in-aid 

An execution petition having teen dismissed 
in the first Court as w^ell as an appeal, a second 
appeal was preferred to the High Court, where 
too it was dismissed Held, the presentation of a 
a second appeal within d years ot a subsequent 
application for execution would not be a step-m- 
aid (Mvokerjee and Pan ton, 77) Rajani 
Bandht; Chatterji v Kali Prasma Chatterji 

74 1 G 279 

Art 182 — Step tn-atd of execution — 

^mmntng witnesses 

^execution of a simple money decree, certain 
prop^ty was attached An objection was pre- 
feixed and the decree holder put in his applica- 
tion' SutoSiofi Wftnebses in reply to the objec- 
treir, AeZdr ihf&^appfloation for sunnhoning witness- 
ing* was a 19 A L. J R; 843 Poll 
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(Gokui, Prasad J ] Abdul Quddus Saved 
Husai\ 1923 A 416 

Art, IS2S tep-tn atci—Ordet for attach- 
ment. 

Where on an execution petition being put 
in notice was ordered and on the absence of the 
judgment debtors on the day fixed, the court pas- 
sed an order directing attachment, this does not 
amount to a step-m aid of execution [Oldfield 
and Devadoss, 77) L \KSHMI Narasa 

Rub V Ga\ga\\a 46 M L j 680 

(1923) M W N, 660 

Alt li,2 — SUp-in-aid— Suspension of 

e\ecuUon ptoteidings 

Where execution piocccdings are suspended at 
the in'>tance of a stranger hav mg filed a suit in 
respect ot the prop^^rty whiih ib the subject- 
matter ot the execution proceedings, an applica 
tion made just aftci the close of that suit is not 
time barred though it is filed more than thiee 
years alter the date of suspension The applica- 
tion is in etfect one to revive the old one ind not 
a new application at all 2 7 All 337 P 
C Foil, [Vralsh and kanhaiya Lai, 77) Maho- 
med Debi Prasad 1923 A 600 

Art l^2Siminoning Palwan— Sl- 
ept n-atd 

An application to summon a puiwati for 
ascertaining the aiea is a step-in aid of execution 
[Dalai, A J C) MathuRA Singh v Kandhai 
Pathak 9 0 & A, L R 465 74 I C 816 

Art 182 — Sh? ety for payment of mesne 

piofiis — Application for ascertainment of amount 
—If keeps decree alive. 

Pending an appeal against a decree for posses- 
sion and mesne profits, sureties weie given and 
execution stayed The decree was confirmed and 
application was put in to arrears of mesne profits 
More than 3 years after the passing of the appellate 
decree the surely was sought to be made liable 
Held the application against him was time 
barred as the application for assessing mesne 
profits did not keep the decree alive against him 
[Macleod, CJ andCi imp, J ) Sayad Yusuf Ali 
V Sayad Amin, 47 Bom. 778 

— Art 182, Expl 1— Decree passed jointl y 

in favour of more persons than one— Decree for 
I partition — Execution application by detenda nt — 
Presh starting point in favour of plff See (1922) 
i Dig lol. a 14 Vasudevamuthu Sastry v 
! VrTTAL Shastry 70 I C 296 

'Art 182 (1) and (6)— Execution of decree 

—Limitation— Decree in favour of one person— 
Transfer of portions thereof to different persona 
—Execution application by one of the transferees 
as regards portion of the decree transferred to 
him — Limitation if saved as regards other trans- 
ferees Sec 11922) Dig Col 808 I^usarapu 
Venkata Reddaya ly Ihoram Yarakayya 

69 1 C 277 

Art, 182 (2) — Appeal — If should be bona- 

fide — Dismissal for non payment of Court fee 
The words "‘appeal’' in Art 182 (2) Lim, Act 
does not mean bona fide appeal. Even- when 
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LIMITATION ACT {IX OF 1908), ART 182 

an appeal is dismissed foi non-payment of cour^ 
tees, limitation runs for purposes of execution 
only from the date of the order of dismissal 
{Walmsleyy and B B Ghose, JJ ) Basanta Kumar 
Rot V Manjuri Dasoi 74 I C 679 

‘Art 182 (3) — Application forievtewof 

deoiee — Dismissal — Appeal against order — If 
suspends hnatation 

The decree under execution was sought to be 
reviewed and on the petition being dismissed, an 
appeal was preferred Held, such an appeal 
being incompetent in law, the running of limita- 
tion tor purposes of execution was not suspended 
by reason of the pendency of the appeal 
[Greaves, and GhosCs J ) Ram Ratan Chow 
DHURI V UPENDRA ChANDRA DaS 

1923 Cal 288 

Art 182 (4) — Decree haired — Amend 

ment — Effect of 

Where a decree capable o± execution becomcb 
barred, its amendment cannot entitle the decree 
holder to a fresh period of limitation under Ait 
182 (4), because after it is dead, it cannot be le 
vi\ed by a subsequent application for amendment 
[Abdul Raoof and Moii hagar, JJ] JhaMVAN La.l 
V Daulat Ram 6 Lah L J 398 ; 73 I C 461 

Art 182 (6) — Application m accordance 

with law^Defect — C, P Code, O. 21, Rr, 15 and 
22 See {1922) Dio Col 809 Goberdhan Das v 
Satish Chandra Rai 1 Tat 609 

69 I G 668 4 Pat L T 268 

Art 182 (6) — Application in accordance 

with law — Meaning of — Application to transler 
decree for execution — Court having no pecuniary 
Juusdiction — If a stcp-in-aid of execution, See 
(1922) Dig Col 899 Amrit Lal v MURlidhar 

1 Pat 651 I 

Art, 182 (5) — AppUcaiton %n accordance 

with law— Plaint filed in suA to set aside 
p audulent transfer — Decree — Limitation — 
Saving of 

A obtaineda decree for money against B, On 
22-7 1^18, B transferred all his properties to a re 
lation of his C by a sale dated 20-8-1918 There 
upon A instituted a suit on 20-11-1918 in the court 
which passed the decree, for a declaration that 
the transfer was fraudulent and void and that the 
properties were liable to attachment and sale in 
execution of his decree impleading B and G as 
parties to the suit. The suit was decreed on 23 
8 1921, A applied to execute his decree by sale 
of the properties of B and B pleaded that .he 
application was barred under Art 182 (1) of the 
Lim Act, Held, that the plaint in the suit filed by 
A against B and C in the court which passed the 
decree and was bound to execute it, constituted a 
step-m-aid and that the present application was 
not barred 22 A, 358, 25 B 639 , 80 A 179 , 35 
B 452 32 M. 425 19 A L J 905 Ref 87 B 559 
dist [Waatr Hasan, A J, G) Sheo Ram v 
BhaROSEY 26 0 C 71 1933 Oudh 9 

69 1 C 660 

^Art 182 (6) — Apyhcation in accordance 

With law— Return for amendment-- Amendment 
not compHed with, 


LIMITATION ACT (IX OF 1908), ART 182 

Wheie a® order requiring amendment of an 
execution application was not complied with it 
cannot be said that the application was never 
pioperly presented in accordance with law. 

It is not true that once the application is 
returned for amendment of any kind, even though 
the defects had not vitiated the application it 
could not be regarded subsequently as made m 
accordance with law unless the defects had been 
cured within the time allowed {Miller, C J and 
Kulwani Sahay, J ) Bhagwxt Prasad Singh v 
Dwvrka Prasad Singh 2 Pat 809 

(1923) Pat 229 4 Pat, L T 518 
1 Pat L R 453 74 I 0 174 1924 P 23 

-.Art 182 (6) — Apphcalton foi confirma- 
tion 

An application for confirmation of sale is not an 
application to take some step-in-aid of execution 
(Das and Ad amt, JJ ) Triloke Nath JaH 
Bansman JaH, 3 Pat 249 72 I C 938 

(1923) P 22 1 Pat, L R 6 

— Art 182 (5) — AppHoation for delivery of 

possession — If a step 

An application by a decree holder to be put in 
possession ol the propoity is notan application 
to take some step in aid of execution [Das and 
Adami, JJ ) Triloke Nath Jah v Bansman Jha 
(1928) P 23 1 Pat L B 6 2 Pat 249 
72 I C 938 

Art 182 (S' — Application to foreign 

court — Execution %n British Indtan Court — 
Law applicable 

An application to the court of a Native State to 
trausmit its decree to a British Indian court for 
execution is a step in-aid within Art. 182 (5) of 
the Um Act 40 M 1069 dist 

Art. 182 (5) of the Lim, Act must be read to 
mean to take some step wh ch according to the 
law of the place wheie the application therein 
refen ed to has to be made is a step-m-aid of 
execution 40 M, 1069 dist {Sti Walter Sohwabe, 

C J and n allace, J ) Srinivasa Aiyangar v 
Narayana Rao 691 C 932 1923 Mad 72. 

Art 182 (5) — Application by mortgagor 

for extension of time to pay up a redemption 
decree See (1921) Dig Col 720 (1922) Dig Col 
812 Sankara Nainar Pillai z' P V Than- 
GAMMA 70 I.G 333 

Art. 182 (5)— Application for transfer of 

a decree already transferred — Proper Court, See 
(1922) DiG Col 8U Rangaswami Shetti v 
bESHAPPA 47 Bom 66, 

Art 183 (6)— Nature ot application — 

Pendency of application necessary— Objection to 
enter up satisfaction— Plaint in a suit under S 
53, T P Au— If a step-in aid See (1922) Dig 
C ol 812 Kuppuswami Chettiar V* Bajagopala 
Ayyar 32 M L T (H C ) 27 . 70 I C 324, 

— — 183 (5)^Oral application — Appltc- 
atfon to tecof d payment 

An oral application by the decree holder to re- 
cord a payment made to him out of court is a 
3tep-in-aid (Haltifax, A J,C) Narayan RAt> 

V Balkrishna 1923 Nag 11 (1). 
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— -Art 182 (6)— Oral application payment 

of batta for arrest of judgment-debtor Sec 
(1922) Dig. Col 811 Sekaripuram Gramam 
Kriuhna Aiyar MAYANKUan 70 I C 80 

Art 182 (6)— Prior application against 

judgment debtor— Subsequent application against 
surety and , judgment debtor — Limitation — 
Saving oi See Uig Col 812 Badruddin v 
Mahomed Hafiz 44 A. 748. 

— -Art 182 (b)Step-tn’aid^Ai>pealfrom 

order made tn the course of execution proceed-- 
tngs — When a step tn-aid. 

An appeal to the High Court against an order 
in an execution is not an application for execu 
lion in accordance with law to the proper court 
or a step-iQ aid of execution within the meaning 
or Art, 182 of the Lim Act xMacleod^ C J 
and Crump, J ) Govinddas R.\ja Ramdas v 
GaNPATDAS, 47 Bom 783 25 Bom, I E 518 
73 I C 1030 (1) {1923^ Bom 431 


Art, 182 (&]^Sfep-tn-atd — Application 

for adjournment to arrive at a compromise — 
fiatute of 

Where both the parties apply to the Court to 
postpone the hearing of a pending execution with 
a view to arrive at a compromise, the application 
so made cannot be considered a step-in-aid of 
execution. It was intended as a step which, it 
successful, would avoid the necessity for execu- 
tion 38 M 695 Kel {Macleod, C J ) Vishnu 
Nagappa V Narasimha Pandukang 

25 Bom Ii E 490 
73 L C 1011 1923 Bom 461 

• — Art. 182 (6) — Stcpmtn aid — Application 

for execution — Minor ^Guardian dead— Effect 

oj 

An application for execution, in which owing 
to bona fids mistake, the minor judgment debtor 
was described under the guardianship of a dead 
person, constitutes a step-m-aid of execution 
under Cl, (5) of Art 182 ot the Limitation Act 
17 Mad 76 and 35 Cal 1047 foil 31 All 572 
(P, C.) dist {MuUtck and kulwant Sahay, J, C } 
PuRAN Mall v Mr Dilwa 4 Pat. L T 54 

72 I G 1003 (2) 


— Art 182— C/, (5) — Step in aid of execu 

iton— Application for adjourn men t-^Applic a hon 
eventually dismissed— Effect of 


The question whether an application is or is 
not a step in-aid oi execution, must depend upon 
the circumstances of the case Objections under 
S 47 C. P Code were filed on 17—4 — 1917 and 
on 28—4—1917 the decree-holder applied for 
time for obtaining copies of the objections and 
citmg Witnesses The case was adjourned to 
May and then to 23rd June and again to 25th 
No written statement was necessary to be 
and no Witness was as a matter of fact cited 
June, the decree holder's pleader 
A he would not prosecute the case any 
ad the execution case was accordingly 
IW, Uptl- prosecution It became un- 
^prp to, proceed with the objec 
were disposed of on the next 
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day A subsequent application for execution 
was Bled on the 26th April 1920 aiid^ objection 
was taken that it was barred by limitation Held 
that under the circumstances ot the case, the 
application for time filed by the decree holder on 
28ih April 1917, did not constitute a step-in-aid 
of execution Nor, could ihe subsequent applic- 
atiou be considered as one m continuation of the 
prior application as it asked for different reliefs 
from the pievious one {Chatterjta and Cum- 
JJ ) Rajendra Lal Saha v Abdul Karim 
27 C W, N 605 37 C L. J* 292 

1923 Cal 672 

Art. 182 (5) — Step-in aid— Execution — 

Arrest warrant returned unexecuted — Order for 
fresh steps 

On 3rd May 1917, a warrant ot airest, issued at 
the instance ot the decreeholdec had been return- 
ed. the Judgment-debtor not having been lound 
fhe Court passed on order on tne following 
terms — “Fresh steps, if any, by 10th May, 1917" 

1 his order or the application which must pre- 
sumably have been made in connection with it was 
relied on as a step in aid of execution, Held that 
the order itself was clearly not a step taken by the 
petitioner (decree holder) It was impossible to 
say wnether it was based op any application 
made or what the nature of that application was 
Even on the assumption that iheie was an appli- 
cation for further time that would not be a step- 
in-atd [Oldfield J) Parthasakathy Cheti y v 
Abdul Fahim Sahib 18 L W 109 

(1923) M W N 871 75 I C 489 
1923 Had 686 

Art 182 (5) — Step-in aid — Payment of 

process fee 

The payment of talbanna in compliance wifh 
an order of court IS not an application to take a 
step in-aid of execution which could extend the 
period of limitation (Kanhaiya Lal^ J 0 ) 
Sheikh Mahomed Alam v Bachchu 

9 0 & A L E 68 73 I C, 211 (1) 

Art 182 (6) — Step-in aid — Stay order 

Marten, J, Whether a stay of proceed- 

ings granted at the instance of the plaintiff can 
be said to be a step-m-aid-of execution A mere 
adjournment has been held not to be such a step- 
in-aid of execution, althougfi an application for 
adjournment in order to obtain further evidence 
has been held to be a step in-aid 27 Cal 285 ref, 
Pratt, /, the application for stay is not a step- 
in aid of execution. [Marten and Pratt, JJ ) 
Pandy Walad Dagdu Mahar V Jamnadas 

1923 Bom 213 

Art 182 (Cl 6) — Step tn-atd— Transfer 

of decree — Application to Court from which 
decree has been transferred — Not a step-in aid 
Where a decree has been transferred for ^ 
execution to another Court an application made 
to the Court from which the decree has been 
transferred is not a step-m-aid 39 M 640 
followed [Adami and Das, JJ ) Jnakehdra 
Nath Ghosh v Kumar Jogindra Narain 
SiNHA % Fai 247 * 74 I d 608 

1923 F 384 
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IIS PENDBlSf’S 

IIS PBIJBEN’S See T P Act, S 52 Suit for 
pre-emption — Declaratory decree affecting sale— 
Effect on pre-emption suit, Sea (1922) Dig, Col 
814. Hazara Singh v Bube Khan 

691 0 693 

lOWEE BURMA lAND AND REVENUE ACT, 

S 56 (a) — Ctvtl Comt — Jurisdiction^ Sale of 
land foi ai fears of revenue — Fraud— Rights of 
CO ownos 

Where one co-owner of a plot of land with the ' 
object ot defeating the other co-owners makes 
detauit in the payment of land revenue and thus 
causing the property to be sold buys it at a low 
price 111 the name of his son, the other co-owners 
can maintain a suit in the civil court for declar- 
ation that then rights are not affected S 56 (a) 
of the Land Revenue Act only ousts the jurisdic- 
tion of civil courts as to a detei mination of the 
validity of sales under S 47 

The sale, m such a case, though it has the 
appearance of a sale for arrears of revenue, is in 
essence, a private alienation, {Pratt, J ) Ma 
%A V Ma Mi 1923 Rang IT 

lUNACY ACT, S 1^— Proviso Z— Orders of 
District Magistrate — Power of High Cowt to 
revise. 

fTjiei^c^der^^ a Diatiict Magistrate under part 
2 of the Indian Lhhacy Act with respect to the 
reception, care and treatment of lunatics are 
executive and not judicial in their nature and 
are not open to revision by the High Court 
Where however a person considers him self 
aggrieved by such an order he may apply under 
Part 3 for a regular inquisition conducted by a 
Judicial Officer The result of such mqmSition 
IS conclusive and over rides any order which may 
have been passed summarily by the executive 
authority (Abdul Raoof and Harrison, JJ ) 
Donalus/ Emperor, 4 Lab 1 

T3 I C 696 24 Or. I J 664 1924 lah 65 

MADRAS ACT (I of 18T6), Ss 2 and ^—Perma- 
nently Settled estate—Suit for separate registry 
Refusal — Grounds for 

Lands in a permanently settled estate had been 
granted by the then Zemindar to the predecessor 
m title of the defendants on a small kattabadi and 
subsequently even the kattubadi was remitted for 
ever The present Zemindar on the refusal of 
tlfe Collector to order separate registry, instituted 
a'SfUit against defendants for the said relief The 
Cofdtt below dismissed the suit holding that the 
effect of the apportionment would be to impose 
a new burden on the defendants not imposed by 
the original grantor Held, on appeal that the 
circumstence relied on was no ground for refus- 
ing relief to the plaintiff If there was any 
understanding that the grantor should himself pay 
the assessment imposed on lands after separate 
registration that would be a matter of contract 
between the grantot and the grantee and by 
the assaessenent the grantee would be able 
ihb amount from the grantor. [Knsh- 
aii^^Rhmesam^ JJf Sri Ratah Inuganti 
HajagopAla Rao » Bahadto v > Chrukani 
Venkatasui^a Rag GAshi % ^ ‘ 

44 fit I ^ J 64 17 I. W, 7 71 1. C 200 

^ ^ " 1923 Mad 368 


MADRAS CITY MUNICIPAI ACT, 8 288 

MADRAS ABKARI ACT (I OR 1883), Ss 40 to 47 

and bb— Police charge sheet and inquiry — Pro^ 
oeedings before Magishate — Pegulaiiiyof 
Where for an offence under the Abkan Act, a 
chaige sheet is submitted by the police officers in 
accordance with the Police procedure instead of 
the Abkan procedure of investigation the pro- 
ceedings before a Magistrate are not pioperly 
instituted by means of a legal complaint or charge 
sheet, 

I Ss, 41 to 47 of the Abkan Act provide a much 
more elaborate investigation than is provided for 
ID the Criminal Piocedure Code, giving much, 
moie definite powers to the Abkari officer, who 
holds that investigation, and in some instances, 
making the intervention of an officer of a certain 
status in the department obligatory, and a police 
charge sheet in accordance with police procedure, 
would place the accused under a considerable 
disability depriving them of the procedure to 
which they would be ordinarily entitled under 
S 3 (2) of the Criminal Procedure Code read with 
the Abkan Act, 1913 M. W H lOQO Ref (Oldfeld 
and Rawesam, JJ ) Kuppusamy Naidu In re 

44 M I J 231 17 I. W. 308 ^ 

72 I C, 175 24 Cr I J 335 1923 Mad 389, 

S 66 (a) — Possession — Meaning of— 

Convtoiton under section — Valid — Actual fosses- 
Sion of contraband Liquor necessary 
The wotd “possession" in S 55 (a) of Madras 
Act I of 1886 dpes not mean construettve posses- 
sion but actual possession The mere fact that a 
person is the owner of a cattleahed in which 
contraband liquor is found is not sufficient 
to justify a conviction under S 55 {a} when there 
is no evidence to show that he was in possession 
of the liquor (Knshnan, J ) JayaraMUlu Naiod 
In re 711 C 604 24Cr I J 162 

1923 Mad 60 (1) 

MADRAS (REVENUE) B0ARD*S STANDING 
ORDERS, 0 16, S Vt— Powers of Board — 

D hark hast Cases— Reason not gtven— Pre- 
sumption 

Under S 17 of O 15 of the standing Orders of 
the Madras Board of Revenue, the Board on 
being satisfied that a Darkhast order was passed 
under a mistake of fact or misrepresentation or 
fraud can set it aside or cancel it or amend it 
Where a petition was put m to the Board on 
the ground of misrepresentation or fraud and the 
Board without stating its reasons interfered it 
must be presumed its powers were lawfully ex- 
ercised on its being saiisfied as to the truth of 
the allegations (Ayhng and Qdgei s, JJ )SriKivasa 
Rao V Rangasamy 18 I W 523 

MADE A3 CITY CZVII COURTS ACT, S S-Ejeeb 
ment suit — Tnnsdiction oi Small Cause Court and 
City Civil Court — Presidency Sm C C Act, S 41 
See (1922) Dig Col 81b DoRAibWAMi Aiyangar 
V NaRAYANA IYENGAR, 

82M,I,T (H 0 288, 

MADRAS CITY MUNICITAI ACT, S, 2U—Per 

fnisston to use machinery— License fee — Onus on 
mumcipaliiy to prove nature of machine 
Permission granted under S, 288 of Act IV of 
1919<orthepseof a TOobmery dj§tii>ct frpr^ 


Y, D-^60 
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KilDEAS CITY KUNICL ACT. SCH IV, R 17 

permis >10 > required lor erecting it, in payment 
of hceribc tee is net^essary inr both purposes 

The onus ib on the municipality to show th-it 
the m«chi ery makes such noise or vibrat on as 
amounts to a nuisance to he iie glib jurtio 'd and 
also tha it IS dangeruus under the last pa?t of S 
288 (1) 

In a ptobecuti *n for non-piyment of license 
fee, the fact that ihe accused did not appeal to Ih-^ 
standing com aittee does not estop nim Irom 
C'^ntesting tie vahdi y oi tne imposi ion 
[Krishnan, J ) A E smith irt ye 

45 M I. J 731 18 L W 879 

5oh R lY Refeience to [l»gii 

Court— Scnf e of See {1922 1 Dig Col 816 Thh 
Sun Life Assurance coy v COivPORAfioN of 
Madras 4b Had 10 

MADRAS CITY POLICE AOT^Bye law undei 
S 78 bcope of 

The bye law framed by ihe Madras Government 
under S 78 of the Madras City Police Act pro- 
hibiting the rider of a DicvUe from carrying any 
other person, covers t le case oi a peison riding a 
bicycle who allows oimself to be earned by 
another person ou ihe same bicycle but not on 
the saddle 

Sembht it may be. ihe rule as worded covers 
the case of a si tgle persnti riding a bicycle witn 
out being seated on the saddle {Knshnan, /.) 
The Crown Pkosecvtor 2/ Dlraiswaml 

46 Mad 476 . 44 M L J 201 17 L W 273 
32 M L 1 iH O 152 72 1, 0 8a8 
24 Or L J 358 1923 Mad 364 i2; 

MADRAS CITY TENANTS’ PROTECTION ACT 
(III OP 1922), Sa 9 ana lO— TfTta ft t againsf whom 
decree tn ejectment was passed before Aot — If 
can apply under b 9--Appltcatton as legal te- 
presentatwe of tenant — Duty op court to deter- 
mine repi esenfattve character. 

Where a decree has been passed before the 
Madras City Teuants’ Piotection Act came into 
force for the ejectment of a tenant, it is not open 
to the tenant 1 1 apply Under b 9 of the Act, for 
an order directing the landlord to sell the laud to 
him. 

Where an application is made under the Ac 
by a person cUmnng to be the le^jal representauve 
of a tenant it is the dut, oi the court to adjudicate 
upon hu> t tie there was any coi«test regarding 
it and consequently the represeuta ive c afacter 
01 tne should be determined by t<e 

court in the application i.self {Spencer and 
Vfnkatasubba Hao^ JJ ) f atifa Bi v Mottai 
A iCMAL.4eiCad 836.44M.L J 271 17 L HI 

(19231 It W N 233 . 32M L. T (tt C ) 290 
72 1 0 141 (1923; Mad 320 

— S, 9 Trust land — Tenant of— Right to 
0^rce empmhory sate of land under S 9 

^ m ooCppat^O^ ot trqst land belonging 

14 a tehipl^ or mosque cpnnot enforce a com pui 
sory sal4^ereoi urjder 9 oi the Madras CiL 
X<aispU*i| Act and require the lerapic 

cir the land to mm on a vam i- 

Ifjn lO^be thad^^bf {Spencer and 


madras court of wards ACT S 59 

Vennatasubha Rao^ JJ) Parthas^Rathy 
Aiyangak V, Doraiswawi N^yakfr 
46Maa 823 44 M L J 91 a923; M W. N 148 
72X^0 626 1923 Mad 308 

MADRAS CIVIL RUIEa OF PRACTICE, Er 32, 

36— Ftr^s prctcrtbtd — Applicability 

S 31 of the Madi'as Civ il Rules of Practice, 
which prescribes thi fee to be paid by a pet son 
who has obtained leave to inspect documeotb, 
applies as well to a p'lrty to a sun who obtains 
leave under S 32 as to a stranger who obtams 
lea' e under Rr 33 to 35 (ColridgCy J ) Sri Raja 
Sob ianapri Appa Rao v Government Pleader 
45 M L J 721 74 I C 944 . 

Rr 131— 133— Z)e/ay in payment — 

Excuse 

Where to deposit money in court, the chalan is 
taken out, but the actual payment is nit made on 
that day because of cucum'-tancefa beyond the con- 
lol of the depos tor e g by the act of court or of 
its officers the payment tnust be deemed to have 
been made m time [Kumai asamy hastry^ 7,) 

GOPALAKRISHN4 PiLLAI V. KUNCHITAPATHAM 

Fill 4 Y 46 M L. J 849 18 L. W* 844 

33 M L T 106 (H. C.) (1923) M W N 811, 

MADRAS COURT OF WARDS ACT tMADRAS ACT, 

I OF 1903), S. 69 — Release by the Court cf yi ards 
of an estate — Appointment of guardian— Powers 
of guardian— "" Property of the minor " meaning 
of— Whether trust property included tn ihe 
expression — Direction for taking accounts trust 
property by ihe District Court, validity of — Con 
sene of parties cannot give purtsdicUon 

Where on the withdrawal by the Court of 
Wards from the management of an estate, a 
guardian is appointed for the pioperty of the 
Ward under S 59 oi the Act, such guardian has 
authdnty only over the property of the Ward over 
which the Ward has benefic al interest and not 
over the properties of a religious institution of 
which the Ward happens to be a trustee 
Tne expression “property oi the minor’ m S 
59 of the Court of Wards Act has reference only 
to tne property i i wh’ch the minor is owner 
Where the District Court gives directions to 
such a guardian appointed under S 59 ol the Act 
for the exami auon of the accoanis of trust pro- 
perty a GommisMoner and for the checking ot the 
collect o» s in a temple of which the Ward is a 
trustee, such directions are beyond the powers of 
the District Court 

The District Court which is incompetent to 
deal w.th the matter cannot acquire any jurisdic- 
tion by the consent of ihe parties 
36 Cal 193 at p. 206 , 16 C L J 77 and 36 
Vlad, 39 Ref 

Such a guardian managing the trus' pr iperties 
would be a tiusi^ee dc son tort and he w cmld be 
liable for the Acts done in bis unanthoiibed 
nauageraeiit to t e real trustee and nottotho 
U'sbict Court (iiPencer and Venkatasubba Rao^ 

//w VARADACHARIAK V. KAJ4 Ramarrtbhnamma 

Garu 44 M L j 367 (1923) K W, m 
a2 M L T U U. 

17 L. W 744 1928 Mad, 497 
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H&OBAS CB BULBS OB FBACCICE. S 161 

MADEAS CKIMINAL ETTLES OE EEAOIICE 

S 161 — I akalut Not neLei>i>aty 

There is no necessity to file a v&katat in a Cri 
mmat appeal foi a proper persenta ion oi a 
memoiandum of appearance is aufficien {IVallac*-, 
7} rd M4NIKONDA L»ngayya 45 M L J 683 
18 I W 960 33 M L T (H C j 224 

MADEAS DISTBICT MUNICIPALITIES ACT (IV 
OF l884j, S 45 — i>uit by munictpalUy Jot recovery 
of ttioney due jrom toll conir actor -^Contract 
not writing --Effect of 

In a suit by a Municipal Council against a 
coatraotor who had bought in an auction the 
nghi to collect certain fees or tolls m the Munici- 
palicy fur tne balance of money due from him, 
the deience was that the contract was not la 
writing as required by b 45 oi Madras Act IV ot 
1884 and that the claim was theretore unsubiain- 
able 

Held that the defendant ha\iog enjoyed the 
right of collecting the tolls fora j'ear, was liable 
on an implied contract and the Municipal Council 
was eiuuled to a decree against him 

Lawfordv Bellertcay Ruial CounctU (1903) 1 
K B 772 followed, {Krtshnan, J ) bRiRANGAM 
J^lUNiciPAL Council v Bodi 48 M L J, 164 
18 h W. 130 (1928) M. W N 872 . 

721 0 703. 

MAUEAS DISTBICT HUNXGIPALITIES ACT (V 
OF 19/iOj, sa 18 and — Chairman— Chutr man 
delegate — Qni going chairman standing as candt 
date Jot ro-eieoUon — Presiding at meeting — 
Taking part in ballot — Breach of Election ruUs— 
Election when liable to be set aStde-^LtP Code, 
S 115— Hig/i Court — Interference %n eleUion 
cases^Maltrtal irregulat tiy. 

The expression ‘‘taking part in a ballot*’ in Rule 
IV OI the Rules under the Madi District Munici- 
palities Act inoludes presiding at the meeting of 
councillors, for the election of a Municipal Cha r- 
man conducting the ballot, opening the box and 
counting votes The expression is not confined to 
the mere actoi \oUng The word “ciiairmau” in 
b 28 of the Act includes “Cbairmaa Delegate ’ in 
cases wheie ihe-e is no vice-cbairman A 
chaicmau seeking re-election is incompetent to 
preside a meeting of the council for election of 
a chairman, and where theie la no Vice Chairman 
he should appoint a Chairman Delegate who 
undei b 28 ut tne Act would preside at the meet 
mg Wheie instead of so doing the Chairman 
himseli presided, it is a clear breach oi the 
elecuoivrules, But^ the election will not be invaUu 
on that ground unless the result has been 
materially ahected by the breach of the rules I 
Wnere iheret ore toe lower court set aside an i 
electi >Q of a cnairman, on the ground that he 
presided ai a meeting ol the council for election 
of the cnairman, though he was hiihselt seeding 
re-election with >ul tinuing whetier the lilegaluy 
atfeued the re suit ol the election, the High Court 
re uanded ihe case tor such enquiry and decision 
In dealing with an electioa enquiry a subordinate 
judge IS a cjuit sunordmate to tha High Court 
^er S li5^ CPC 16 L W. m toU. [Wallace, 


MAOEAS DI MUNICIPALITIES AOI, S 352. 

/ ) Ahmad Thamii Maragayar v. Basava 
Maracayak 

44 M, L J 69 46 M 123 72 I C 902 
1923 Mad. 254 

S 250 — Rebuilding of factory which was 

burnt down— if within section 

S, a50 only applies where a person intends for 
the hist time to construct oi establish any lactory, 
workshop or workplace It cannot apply to a case 
where without cha ging the machinery, the s jed 
m wriich It s kept is rebuilt as the prior one was 
burnt down [Knslinan, J] Gakine ^ATya- 
narayana in re It L W 249 

78 I C 613 (2) 24 Or L J 453 (8) 
1983 Mad 375 (1) 

S 803 (2) (b) and ic)— Rules framed by 

ihe Governor in Council— Validity of — Byelaw 
—Construction, 

Before a rule framed by a rule-making authority 
IS declared ultra vires the Court must be satisfied 
not only that it had power to act under the 
power under which it^is purpoaed to act, but 
also that it has no power at all under any law to 
act 18 M 236 followed 

Rules framed by the Governor m Council rela- 
ting to the election of Chairman and Vice 
Chairman of the District Municipal dies and 
published as Notifica lon No 1134 under S 303 
l2j of the Madras < istrict Municipali les Act 
though not authorised unJer that provision of 
law, can yet be supported under S 303 (2j (c) of 
the Act, Consequently such rules are nut ultra 
vires [Krtshnan, J ) Sec etary of State for 
India v ApPa Kao. 45 M L J 166 * 

(1983} M W N 460 

— S* ZbZ-^Mumctpal eleoiton— Right to 

stand as a candidate— Rejection of nomination 
paper by Municipal Chau man — Appeal to local 
Government— Right of party aggrieved^ Liability 
of Chairman— Injunction— Right I to vote— In- 
fringement of 

Where a person standing as a candidate for a 
Municipal election has his nomiuat on paper re- 
jected by the Municipal uhairmau improperly 
and on a mistaken view ot tne rules and the 
Local Goveuiment on appeal by the aggrieved 
candidate refuses to perform his statutuiy fmic- 
uo 1 of iiiieipret ng the rules and deciding on the 
vaiiduy or otherwise of the chairman's conduct 
ne has a right to sue in a Civil comt for a decla- 
retion that his nomination is valid and for injunc- 
tion restranuiig tne conduct of the election with- 
out him as a candidate It lio\vever the ekction 
has been held the remedy ot the aggrieved candi- 
diate IS by an election petition preferred to the 
bub Court Of the District Court Wheie a per- 
bon having a r ght to vote or to stand as a candi- 
aate for au election is wrongsuiiy deprived ot that 
right, the peison so depriving mm is liable in 
damages unless he is nimself acting in a judicial 
ca acity Under R 1 oi the election rules made 

under the Madras District Municipalities Act the 
decision of the Municipal Chairman as to the 
validity or otherwise ot a uominatioa paper is 
not final and tne local Govern me ut is vested with 
the power to finally decide upon the mterpretat’Op 
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MADEAS DT HUNICIPAUTIES ACT, SCH V* 


of the rule, (Schwabii C. / and U allace, J ] 
Sarvothama Rao V Chairman, Municipal 
Council, Saidapet 45 M. L J, 23 

17 Ii. W 431 (1923) M W N 266 
32 M L T (H C ) 178 73 I C 619 
1923 Mad 475 


S<j 1 i V. cl {q)’- Const} uctton---Convei ston 

faddy into rice— If an tndusti tal froccss-^Dan 
gcY'-^Presumphon 

The last clause of cl (q) of Sch V of the 
Madras Act V of 1920 qualifies each of the clauses 
preceding it and not merely the last clause The 
object seems to be to bring under municipal 
control by the method of issuing I'censes the 
keeping or using of things which are dangerous 
to human life, health or property 

Conversion of paddj into nee is an industrial 
process within the meaning of the clause 
Ordinarily any large machinery is dangerous 
to human hte, but it cannot be presumed that any 
particular machinery K V S Ramaghandha 
Rao V The Crown ^ 45 M L J 565 

18 L W 618 (1923) M W N 767 
38 M L* T (H, 0 ) 234 76 I C 691 


MADRAS DISTRICT MUNICIPALITIES AND 
LOCAL BOARDS AMENDMENT ACT (II OF 1922) 
— President — Election — Members not taking oath 
of allegiance'— Effect 

Under Madras Act H of 1922 the election oi a 
President of a Local Board by persons who 
though elected as members thereof have not taken 
the oath of allegiance is invalid [Spencer and 
Devadoss, JJ^) Rajabhadar Mudalur v Visva- 
NATHa Reddy 45 M L, J 543 (1) 75 1 C, 620 


’ MADRAS ESTATIS LAND ACT (I OF 1908), S 8- 
RMas '^Deduction from assets— Effect, 

In the case of lands granted iu mam in 1798* 
Avhere it is not shown that the rentals on them 
ted been deducted from the assets of the zemin- 
dan for the purpose of assessing peisbcush that 
fact alone does not disentitle them to be treated 
as part of the estate [Ayltng ana Odgers, JJ ) 
Tota Varahaliah V Sree Venkata Surya- 
NARAYANA 18 L, W 324 (1923) M W N 732 

75 I C 465. 


^ S 3 (2) (d) and [5)—Agra}taram village 

•^Pre'Setthment grant— Estate— -Clmm of oren- 
fancy right 


There is no presumptun that the grant of an 
agrabaram in mam conveys only the melwaram 
41 M, 1012 43 M. 166 44 M 588 ReC Bold, on 
the construction of a shrotnem grant of an 
agrabaram village of the year 1689 thiit the use 
orthe'bx'itesiott * Mauza‘’ and ‘Shrotnflm’> m 
i^eren^e to fhfe Village did not indicate that it 
5Vas a* gvant of tbO melwdram only It was found 
oh the evidence that the grantees were ifi 
^osses^ion of the lands, haxvestmg'the 
fi&oHg^ing and selling and letting tht 
Rl&^^W'^WibA^ificonsis^eiit with the exis^nCe oi 
^ fight raahy on o dll the year 1S85 

xe^rdjng thd claim to oedh 
grant Vas dnh of* both 
^ dstate 


MADRAS ESTATES LAND ACT (I OF 1908), S 3 

under S 3 (2) (d) of the Mad Est Land Act 
[Schwabe, C J , Oldfield and Coutls Trotter, JJ ) 
SUBIUMANHA SOMAYAJIjLU V SeETHAYYA 

46 Mad 92 70 I C, 729 1928 Mad, 1 

S 2 [H)— Estate— Grant of milage 

in tnam — Monza — Pf esnmpiton — Giant of both 
the wafams 

The grant ot a whole village in inam will not 
be presumed to be the grant only of melwaram 
interest unless it is shown that the kudiwaram 
interest was already m the hands of some one else 
than the donee The mere fact that there were 
about 300 inhabitants in the village alter the date 
of the grant is not proof that at the date of the 
grant there weie any tenants m the vilUge holding 
lands with any right of occupancy by custom or 
otherwise The use of the expression mouza 
does not necessarily import the meaning that 
there were occupancy tenants on the land» 
[S fencer and Venkiasubha Rao, JJf) Javvadi 
SOORAYYA V TUVVALA SURAYYA RaO NaIDU 

44 M L, J 41 17 L W 565 72 I C 795 
1923 Mad 628 

S 3, Cls (2) (5) (11) [U]- Inam— Estate 

— Landhofiier—Ryot — Rent— Meaning'— PresetUe- 
ment tnam excluded from assets of Zamindart— 
Assignee from inam dai of anmieiestm his hold- 
ing — Assignment under Thtrmanam doLumevP — 
Relationship between a pai tits— Construction of 
Tim manam document Lease under S 105 Jr of 
P, Act 0 } moUgage with possession— Rent under 
S, 3, Cl (U) of Estates Land Act— Amounts 
payable in fuluie under contract tf— Regulation 
XKVofimS ^—Consiruction, 

An mam within the ambit of the Pittapur Estate 
was granted by the then Zamindar of Pittapur to 
the plair tiff's ancestors under a sanad and a 
cliekunama dated 22-6 1800 Ihe grant was 
made free of kattubadi and purported to be 
sarwadumbala or absolute The plantiff assigned 
an interest in his holding to 1st defendant under 
a document dated 20 1 13 and described as a 
Thirmauam document) which provided that, in 
accordance with a prior agreement, the property 
which had been placed in 1st defendant’s posses 
Sion in should remain m it until the end 

of the yeai 1917-18 m consideration of a cash 
payment of ^Rs 160 at the date of the prior 
agreement afoVesaid ahd other subsequent pay- 
ments on pldinhff's behalf, in all Rs 1,280 / and 
that 1st deferidant should 'pay all dues other (hah 
extra taxes, which iTught be levied heieaftef t"**' 
and should at the end of the term “ surrend^ 
without any relinquishment There was lio 
evidence of arfy advances prior to those e'huih^'d- 
ted ID theTbirmanam document of 1913, antdfhbS'e 
enumefated in the said document of thicaSh' pay- 
ment of Rs 160 were made, after arrd^ Whim the 
prior agreement was executed, and the former 
after possession had been given There was no 
power of sale and no provision for ^accounting 
In 1912 the Revenue Officer engaged m the pre- 
paratibn of a record of righfs for the 2ad defen- 
dant's (Pittapur) estates under the Madras Estates 
Land Act ehtered 1st ‘ def-^hdthit as ocehpancy 
ryot m respect of the holding instead^ of 
plafttHlf, In a suit by th6 ptaidtiff for 
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HAD ESTATES LAND ACT (I OE 1908), S 3 

that the 1st defendant was not an occupancy tenant 
of his mam, held 

(1) That the Thirmanan document was a lease 
\yiihin S 105 of the Transler of Property Act, 
and not a mortgage with possesoion , 

(2) that the 1st defendant was not a ryot 
within S 3, Cl (15) of the hstates Land Act , 

(3) that the suit mam was not a part of the 
PittapuE Estate but a presettlement mam exclud- 
ed from the absets of that -^amiudari and did not 
tall under S 2 (3), (d) as it was not a whole 
village and plaintiff was not a landholder under 
S 3, Cls (2) and (5) of the Estates Land Act 

The wold “ payable m S 3 Cl ill of the 
Estates Land Act means “payable according to the 
terms of the contract between the panics to it , ” 
and Cls (I i) 2 tnd 15 are applicable whaiever the 
s age or stages at which those lerms, so far as they 
relate to payment ioi the use of the land, have to 
be or have been to be fiilfi led The payments in 
consideration ot which the Thirmanam document 
was givhn were “leiit” within the meaning of S 3 
Cl , (11) noiwithstanding that the only payment 
contemplated weie thobC to be made in luture 
alter the beginning of and in the course of the 
relation between ryot and landholder 

Lands in respect of which the Zamindars pur- 
ported to make grants either absolute or subject 
to a Small Kattubadi are “ Ukhiraj lands (or 
^lapds etempt from the payment of public revenue 
Ml other lands paying only tavourable quit 
rents “ within the meaning of S 4 of Hogulation 
XXV of 1802 (Oldfield and Raniesamt IJ ) Koppi 
REDDI HOKAYYA V JVlANOALEkKA BHEE MANNA 

45 M. L. J 91 (1933) M. W N 176 I 
17 L W 713 73 Ii C 733 1923 Had. 454. 1 

S 3 (5)— Land holder— Post settlement 

iiiam on favourable rent — Grantee If a landholder 
See (1922) Dig. Col 819 Jarugumilli Brah- 
MAT7A V ACHIRAJU 70 I, G 616 

Be, 8 (5) 77 and 189--Landholder— Minor 

mamdar Land in Zemindar i granted at favourable 
qmt-rent—Snit by mamdar for rent’-~Civil or ! 
revenue Court See (1921) Dig Gql 79o 
Bhgpatiraju V VenKatratnam 70 I 0, 452 

S 13 (3) — Rent— Vanpair rate— Implied 

contract to pay — Onus and quantm of proot — 
Garden crops raised whh improvements at ten 
aht’s expense Sec (1921) Dig Col 800 Rajah 
^ Ramnap Gnanamuthu Bhothagar 
^ ^ ^ 69 L C. 630 

13 ( 3 ) — Waiam systems — Right of 

landlord to Hviirt tO’^Muchiltha^ Construction 
---‘Enhancement of rent-^-Distrawt — Butt io set 
aside — T>ec%sion as to proptety or tender of 
patta 

The landholder is entitled to revert to the 
waram system unless tbe ryots establish that it 
has been supersede^ permanently by the cash 
system by contract, CxprqSs Or implied, between 
them and the landholder ^ 

Where there is evidence to show that the 
tenure was a waram tenure to start with> evidence 
IS not necessary to prove that this is the prevail- 
ing tenure unless the presumption that the tenure 
waram tenure is rebutted by the ryot 


HAD ESTATES LAKD ACT (I OE 1908), 8 26 

Evidence of money payments for several years 
at varying rates under specific contracts m term- 
paitas for stated periods does not warrant the 
inference that waram system waa permanently 
given up 

The decision in ryot's suit to set aside a dis- 
traint that a tender of patta was not a proper 
tenaer operates as res judicata in a suit by the 
landholder under S 77 oi the Estates Land Act 
as regards the question ot propriety oi that tender. 

A mam system means waram system and a 
provision lu a muchUika by which atter the expiry 
of the period under it the ryois undertake to 
cuiuvate the lands under “pathukattu muchilikas 
under the Amani rules'* amounts to an agreement 
by the ryots to revert to the waram system atter 
the expiry of the period fixed in the muchilika 

Under the waram the landholder is entitled to 
a share in all the produce of the land unless 
there is a special contract to the contrary exempt- 
ing any pariicular crop His claims to share in 
all the crops cannot be looked upon as an enhance- 
ment ot rent withm iheuneaning of S 13 (3) of 
that Act (Spencer and Krtshnath JJ ) Varada 
Reddi V Srinivasa Mudaliar 

45 M L L 199 18 E W 169 
(1923) m W N. 367 33 M. L. T, (U C ) 34 

72 X 0 683. 

S 13 (IZ)-- Contract befoie the Act 

to pay wet tales— Improvements made at 
tenant^ s expense after the Act — Enforcea^thty 
of the contract 

A landholder claimed to recover rent at wet 
rates from his tenant for land which tho latter had 
cultivated wet inconsequence of improvements 
made at his own expense The plaintiff claimed 
wet rates on the strength of a contract of the 
year 1885 before the passing of the Madras 
Estates Land Act. The improvements were 
made after the Act was passed, Beld^ tin the 
circumstances the plaintiff was not entitled to rely 
on his contract with reference to X3 (3) qf the 
Estates Land Act. The intention of the Legisla- 
ture was to refuse to contracts made before, 
equally with contracts made after the passing pf 
the Act anj' effect in the relation between the ryots 
and the landholder. (Sohwabt.C J Oldfield and 
Couiis jyotter, //.) Chockalingam Chettiyar 

V Palani Ambalam 46 Mad 7X2 

45 H I J 124 18 I. W 646 . 

(1923) H W N 411 73 I C 926 ; 

32 M L. T. 377 (H 0 X933 Mad. 686 

— 8 26 — Paynu ni of umfot m lower ? ate 
from inception of .tenancy— Right of successor 
toratse^ 

Per Schwabe, C /. S 26 deals witi ca^es 
where there has been an actual prior rent greater 
than the rqnt claimed by the tenant and does not 
deal with a case when a ry^t is setting up that 
ab inttto the rent payable was the lower rent, but 
to be increased to the higher rent in certain even- 
tualities i ^ ^ j 

^ Pei Wallace^ V The lawful rent payable “ in 
S 26 (3) IS not necessarily or invariably the faiaal 
rate fixed by the Government but may be a 
contract rate on which the occupancy is based. 
(SchwabCi C. J and Wallace^ J ) Pax<a Dekkan 

V Ameerudpin Sahib 17 l W.iies 

72 I 0. 181 . X938 
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MAD ESTATES LAND ACT [I OE 1908), S 52 

-,S 62 (3)— Pattahs decree— If include 

these under the Rent Recovery Act 6Ve (192^) 
DiQ Col 819 Radhakrishna Ayyar v, ^undara 
SWAMIYAR 741 C 584 IP C) 

... Si, 53 ^ 146 , 189— No rent sale under the 

Estates Laud Act Purchaser obiainmg possession 

^prioi puicnaser in execution of a mortgage 

decree against ryot — Suit by former to recover 
posseasian— -Whether iauer can plead invalidity 
of the rent sale under S 55 --Policy ol Act See 
119221 DlO Col 819 IRULAPPAN Sekvax V* Veerap 
pan 69 I C 915 

113 -Sa/c of ryoVs holding under-- 

Valtdity— Notice Of inUnttan to sell— Omission 
io give— Suit ta set aside s(ile— Jurisdiction of 
Civil Courts— SsUites Cdtid Act^ Sch i. Pari At 
Art 12 

A sale of ryoPs holding held under pro 
visions of Ch VI of the Madras Estates Land 
Act without notice being given to the ryot 
by the landholder of hi^mtentioii to sell is illegal 
and a Civil Court has jurfid ction to entertain a bu t 
b\ the ryot to set aside such a sale The suit, 
reierred to in Art. 12, Part A ot the schedule to 
the Art IS A suit by the ryot within 30 days ot the 
s<wrvice>oa him of the nonce to contest the ngot 
ol sale and not a suitot the kind referred to 
iSchwabe, C J Oldfield nnd Coutts IrotteuJJ ) 
Kajahof Ram’^ad V Minor Venkatarama Iyer. 
KAJAH 01 J ItlSSMad 6 


146 and W— Transfer before the Act 

—HtgfUsof trunsfviee 

S 146 of the Madras Estates Land Act ivas in 
tended to lay down that the landlord is entitled to 
deal with the existing paitadar, until not ceoi 
transfer is given to him, 1 h6 applies to trans- 
fers made before the commeucemeni of the Act 
and does not determine auy substantive right. 
S 146 of the Act lays down simply that when there 
has been a trauster whether betore the commen- 
cement ot the Act or after it the transferee will 
be entitled to be impleaded in proceed n^s it he 
gives the notice wutch b 146 prcicriues, bat until 
he does so the existing pattadar will still be the 
person with whom the landlord has to deal, 
{Oldfield and Ramesam, JJd Sri Mahant 
PRAYAG DObSJEE VARU V. SARANGAPANI CriETTY 

17 L w. 361 

(1923) M W N. 193 32 M I. T (Jt£, 0 ) 3oi 

1923 Mad 486 

HABEAS EOEEST ACT {V OF 1882)* Ss 85, 36 and 
Transporiing timber — Expiry ot time ii meed 
by 1 cense before Umber reaches desttnatiou-'- 
EJtiension of ume oy another Go^'eniuient— 
Plinal y — Compensation bctf ll922i Dig O0L» 521 
feoTI MaLLIKARJUNAYYA V SECRETAtvY OF STaTE 
iroB India. 70 I C 400 

habeas high COUBT BDliES (Appellate Side ) 

Nos 4 1 {i) {fi—\racattoti Judge of 
Power of — Jail Appeal — Dismtssui 
lOti §rot^ of linttiation— Validity— Notification 
mat Ike ,finH dis^pose of urgent applications 
io he heard immediately '—E/Uct 
*^Att<Ak^^i»ppeal presented subsequently against 
mkvU^n ' itkiince—Hamtainabihiy 


MADRAS HIGH COURT RULES 

— Admission of that appeal by same Judge in 
Ignorance of his prior ofUer — Effect— Criminal 
PiQcedure Coac^ 5,4 9— Rtvtsion — Review - 
High Court— Jurisdiction —Cl tminul case heard 
and decided by one or more of its own Judges — 
Powers tn tegard to—OismiS'^al for default of 
appearance — Junsdtction tn Criminal Appeal or 
Revision 

The appellant presented under S 420, Cr P, C 
a jail appeal to the High Couit whicn was dis 
mibaed under S 481, Cr P C as out of time by 
a learned Judge, sitting as Vacation judge On 
the re opening of tho Court the appellant pre- 
bCnted another appeal through counsel against 
the same conviction and sentence, wmeh was ad 
nutted by the same learned Judge, Heldy that 
the decision on the prior appeal was a bar to the 
Subsequent appeal being heard on the meats 
Even if the subsequent appeal could be treated 
as an application lor the revision ot tue previous 
decision, neither S 439, Cr P Code nor any other 
provision empowered the High Court to levise the 
judgment of one or more ot its own juagei, 

The admibsion of the sub:sequent appeal could 
not be treated as a setting aside by the learned 
Judge of his prior order and as a re-opemng of 
the ease on its merits, because the learned J udge 
was admittedly not at the time aware ot his prior 
order 

Ihe Bench hearing the subsequent appeal 
apart from the fact that it was constituted diffe- 
rently, had no power to review tne prior order 
The Code does not confer any such power The 
High Court has no inherent power ot review in 
such CdSttS , and the existence ot such a power 
cannot be infeired from tne position of the High 
Court as a Court ot Record 

The dismissal of the prior appeal by the Vaca- 
tion Judge could not be treatei as a nullity on the 
strength of tne notification regarding his sittings, 
which was to the effect that he would dispose of 
"urgent applications which require to be heard 
immediately The notihcation must not be re- 
gaided as more than a general statement of the 
powers which the Vacation Judge ordmavily will 
exercise, and cannot be read as derogating from 
tnose, which in vntue of statute and rules he pos- 
sesses and ot which he cannot consistently with 
them, be deprived And under S 108 ot the 
Government of India Act and H gh Court Appel- 
late side Rules No 4 and No 1 (ij (fj the vacation 
judge was competent to dismiss tue prior appeal. 

Per DevadobSy J —Quaere^ Whether a Criminal 
Appeal or Revision Petition can be dismissed for 
detault of appearance 

WiiCn a criminal appeal or revision petition is 
dismissed without beaung there is no judgment 
at ail and tne learned Judge or the Bench which 
disposed of the mdttai for default of appestrance 
can rehear the m^ttei (Oldfield and Devadoss^ 
JJ j K. Kunhamad Haji In re 46 Mad 882 
44M L J 450 12^1. 0. 599 
24 Cr L J 439 1923 Mad. 426. 

——(Original Side) R 48— Delay in filing 
written SDieiucnt— butficient cause Remsal of 
Vaki) to hie s atement except on payment of lees. 
xetf (1922) Dig Col 805 Muthu Krishnaya- 
chendra Bahadur W H Nurse 

69 X. q. 
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HABEAS Hian COURT EUL£S« 

{Original Side) S 63 A — AppUcabthty— 

Negohable insttummi — What — ^hah Jpf 

Bundi — Document on the face of it acknowledg 
tng indebiecimss and promising to pay interest 
^If a negotiable instrument 
S 63 A of the Original Side Rules was intended 
to cover all documents in ihe nature of negotiable 
instrutnents, specihcalJy described in the Rule as 
* Bills uf exchange, Hundis or promis&ory notes” 
irrespecnve oj tnequeslion how far a particular 
bill of exchange might be negctiable or what the 
restrictions might be on itsnegotiabih.y, 

Shah Jog Hund s smd upon held to be nego- 
tiable instruments within the definition in S 13 

(2) of the N!eg Ins Act 1914, as being payable in 

the alternative lo one of several pa\eea (S;r 
Walter Schwabe, C J and Coutis 7 rettery J) 
Kanhaiya Lal Bhoya v Balaam Pa^amsukh- 
DAS 1923 Had 44 

— S 206 — Order under— Nature of— Mims 

tenal — Not appealable See Letters Patent 
(Madras)i Cl 15 

45 H L.J 611 

» APPX, II, Noi 35 and Contentions 

probate suit— Decision on — Appeal — Court fee 
The decibion oi a Judge sitting on the Original 
Side in a content ous probate suit is a final judg 
ment and a memorandum of appeal trom it falls 
under Serial No 35 of Appendix II of the Orrgi 
nal bide and Rules and not under Serial No 36 
(Schwabe^ C J j Perumal Chetty v, Kandasamy 
Chetty * 

46 Mad 592 * 44 H I J 146 ’ 17 I W 233 * 
(1923) M W N 160 32 H L T IH C ) 122 
72 I C 925 1923 Had. 362 

HABEAS LAND ENCROACHMENT ACT, S 14- 

Suit for recovery of penal assessment — Cau^e of 
action — Bar See (1922) Dig Cox 822 Secre- 
tary OF State for India v , Hussain Sheriff 
Sahib 70 I C 166 

HABEAS LOCAL BOARDS ACT (XV of 1920)— 
Rules framed undef —Rule 4, Sub-Rr (1), (2) and 

(3) — Election to Taluk Board-^ObjecUon petition 
— Delay ui depositing reguistie amount — PotM>er 
of Court to excuse delay and proceed with enquiry 
— Ciml Procedure Code y S llS—Revisiofiy Maxim 
Actus Curae nemincm gravabit — Applioabihty of 

The provisions of R 4 of the Rules framed 
under the Madras Local Boards Act (XIV of 1920j 
are mandatory and where owing to the neglect of 
the parly the deposit of 200 rupees required 
under R 4 sub-R (Ij is not made within the time 
prescribed the Court has no jurisdiction to 
enquire into ihe peti ion There is no question 
of the Court’s excusing the delay in such a case 
and a deposit iia time is a condition precedent to 
the enquiry 13 C. L J 467 , 37 All 5i^2 , 52 I 
C. 161 dis. {Krishna Uy J ) Krishnui Reddiar 
V Muthuveera Reddiar 44 M L J 344 . 

(1923) H, W N 199 72 I C 449 
18 L W 299 1923 Mad 490 

Constitution of Taluk Board — Acts and 

notifications under ^ sole test qf Validity — Blectum 
of president— Revmonal juftsdtGtiqn of High 


MADRAS LOCAL BOARDS ACT S 67. 

When the Local Boards Act 1920 came into 
force u was decided to bifurcate the exisui g 
Taluk Board at Negapatam ar»d lo provide a 
Taluk Board for each Revenue Taluk under b 6 
of the Act w hich requires that there should be a 
laluq Board constituted for each Taluq, the 
Government having the power under S 4 to 
declare by a notifacation any part oi a District to 
be a Taluq It was consequently decided to bave 
one Taluq Boaid Jor the Re\eiiue Taluq of 
Negapatam land another for NanniJam) In order 
to effect this bifurcation the necessary notifications 
were published ui the Fv.rt bt George Gazette 
The District Board of Tanjore resolved that the 
the Negapatam Taluq Board to be twenty The 
Government by notifacat on ajppi inted 19 persons 
to be members of the taluq Boards Negapatam, 
While a twentieth member had not been appoint- 
ed, the nineteen members elected a President on 
the 21st August, 1922 The Subordinate Judge 
having held that the election of the President was 
invalid for the reason that there were only 19 
members in the re-con stituted Taluq Board of 
Negapaiam at the time of election, heldf in revision 
that the High Court has powtr to revise the order 
of the Subordinate Judge notwithstanding that 
R 12 cl 3 of the rules to the conduct of enquiries 
and the deci*-ion of disputes relat ng to election 
declared to be final 44 M. L J 1 followed 16 
L, W 827 dissented from 

Held also that the order of the Subordinate 
Judge was erroneous. It is the Local Boards 
Act and the notifications of Government that 
constitute the Taluq Board and not the appoint- 
ment of members It is not necessary that every 
seat should be filled at the first consutution oi the 
Board in order to make it a legally constituted 
body Although there is a vacancy among its 
members a corporation is not incompetent to do 
its business {Spencer and Vankatasubba RaOy 7/,) 
Venkatarama Aiy^r Vy Jan AB Hamid Sultan 
Maracayar 44H L j 161 

32M L X (H 0> 114 17 L. W. 656 
701 C 987 1923 Had 360. 

^Ss, 55, 67 and 199 and 2Z8— Rules fram- 
ed under --Taluk Board — Election oj President—^ 
Iransiiory Rules ^ Rr^ 10 and 12 — Inter preiaUon 

Under Rr 10 (1) and (2) of the transitory prx> 
vismns of the Madras Local Boards Act the term 
of office of all the members of the Taluk Board as 
members expire on the date fixed by the notifica- 
tion made under the Act by the Local Govern- 
ment But for the purpose of carrying on the 
executive functions of the laluk Board, the 
President of the old Taluk Board continues m 
office as Piesident until a president for the newly 
constituted Taluk Board is elected {Krishnan 
and Venkatasubha Rao^ 77.) Ramaswami GouN' 

DAN V MUTHUvELAFFA GOUNDAN 

46 Had. 536 44 M L, J 1 (1923) H W N 183 
711 C 103 a 1923 Had 192 

S 57 — Filing a peHtion under -^Member 

of Talug Board 

Filing a peution under S 57 of the Madras 
Local Boards Act is not one of the ordioarj? 
iifiiction^ ot dunes of a member of a Taluq Boari 
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MADRAS LOCAL BOARDS AOtr S 189, 

A metnber of a Talaq Board who has not taken 
his seat IS not incompetent to file a petition under 
S 57 {Ramesam^ J ) Akul\ Sudarsana Rao v 
CHRI8TIA^^ Pill m 45 M L. j 798 

— S» lQd--Alloivmg sewage water to flow 

across road — Offence 

It IS an offence under S 139 of the Madras 
Local Boards Act to allow sewage water to fiow 
across a road to the opposite side In fact that 
the authorities have not constructed a culvert 
through which sewage water might flow across 
does not make it any the less an offence, 
{Krtshnan, J) The Public Prosecutor v 
Pachiappa Mud^ili 18 L W 694 

33 M L. T (H C ) 166 

— — 221 — Court exercising fowei — 
Criminal Court 

The Magistrate in acting under S. 221 of the 
Madras Local Boards Act is acting as a criminal 
court, and his orders are subject to the revisional 
jurisdiction of the High Court In imposing a 
fine in addition to the ifecovery of the fees due, 
tlie Magistrate is acting beyond the jurisdiction 
conferred on him by S 221 of the Locat Boards 
Act {Wallace, J ) Puniya Syamalo v EmperoR 
17 L W. 165 72 L C 624 24 Ci, L, J 464 

I 1923 Mad, 275 

MADRAS MDKICIPAl ELECTION ROLES, R 14 
(1 ) — Effect of tnfnngentent 

R 14 (1) of the Madras Mmicipal Election lule^ 
IS not mandatory and its infringement does not 
necessarily render the vote iniahd If nothing more 
appears than the minugement of that rule aa re- 
gards certaia votes* those vott-s should be reject- 
ed, but if jtt IS proved that they were given by duly 
qualified voters they cannot be rejected The 
mere fast it did not bear the following officer’s 
initials, when m othei respects it is quite valid 
does not vitiate it Scope of rules 13 to 15 con- 
sidered {Ktfshnan^ J) Kanniappa Mudalur 
^^Chinnasvvamy Chettiar 45 M L j 329 

18 L W 160 (1923) M W N 447 73 I G 640 
83 M L T (H C J 37 1924 Mad 38 


MADRAS PERMANENT SETTLEMENT EEGN. 
(XXV Ql 1802), Sa, 3 and 4 —Zemin dan sanad— 
Grant of— Inams in Zemindari— Right of Govern- 
jnOntito resume t^ee (1921) Dig Col 23 See 
(1922) Dig Coi^ 823, '^^ecretary of State for 
India v Raiah of Venkatagiri, 73 i c. 741 


■ — s 4 — Construction — Lakhiraj lands— 

Lands granted by Zemindar prior to Permanent 
Settlement eithet rent free or subject to Small 
Kattubadi See Mad. Est Land Act, S 5 (2j 
(5j Etc 45 M* L, J 91, 


MADRAA PBrESIDENCY SMALL OADSE CoDRT 
BDLRSi 0 87, Br land from 13— If ultra mres 
r^Where^n^^ summary suit on a, pro-note tfie de 
served widi the notice as presetibed 
t 13 of Appendix I which compels htm 
coui^ to def^end not less than 3 
the day of hdarmg^ the rule is ultra 
htmtoUpa o^time [Demdass 


X h Ki I ^ 


^id W. M. ii‘ J. esff. 
l4 1 R. ^80. 


MADBAS SUEV3YS AHD BOTTNDAEIES ACT 
{IV or 1897), S 18 

HABEAS FEOFEIEIAEY ESTATES VILLAGE 
SEEVICE ACT (II OF ISfid) S 27 (d)— Tenant 
Meaning of — Abolition of cess— Payment of 
village officers directly by Government — Righfs 
of Remainder against cowledar See (1923) Dig 
Col 823 Tiruneei akantam Servai v Raja of 
Ramnad 46 Mad 177 70 I C 469 

MADRAS PROVINCIAL INSOLVENCY RDLES, 
E, 12 — If ulUa mres 

Per Venlatasubbce Rao, J — If R 12 of the 
I Provincial Insolvency Rules negatives the power 
of the court to remove an Official Receiver from 
Ins office, the rule is ultra vtres [Sfemer and 
Vcnkaiasuhba Rao, JJ ) Official Receiver, 
Tan JOKE V Nataraja Sastrigal 

44 M L. L 251 (1923) M W N 212 
I 72 I, C 225 46 Mad 405 : 

i 1923 Mad, 366. 

' MADRAS REGULATION II of 1819 S. 2— Judicial 
proceedings— Effect of — Reasons of policy If open 
to attack 

The starting of a Judicial proceeding against 
an individual does not depi ive the Governor in- 
Council of the power of taking proceedings 
against him under the Regulation The reasons 
for the State policy for action cannot be chalieng- 
ed m a court of law [Ramesam and Wallace, JJ ) 
Etakandan Kukhokkar In rl 46 M I J 473 
18 L. W 517 (1923) M W N 741 
33 M L T 17 (H 0 ) 

MADRAS REVENUE RECOVERY ACT, S 59— 
Pi Qceedtngs under — Notice of demand — Payment 
under protest — Suit for recovery of water cess 
paid under protest 

Where there was Only a demand by the Go/efn- 
ment tor watercess and the pjauititf paid it under 
protest and there were no proceedings as contem- 
plated fay the Rei-enue Recovery Act such as 
attachment of any moveable or immoveable 
properly or arrest of the plaintiff, a suit by the 
plaintiff for recovery of the water cess is not 
governed by S, 59 of Madras Revenue Recovery 
Act but art 16 of the Lim Act {Ab iur Rahim 
and Sundara Aiyar, JJ ) PaNchalapalli 
P icHi Reddi V * Secy of State for India 

70 I C. 84. 

— S 69 —Water cess — Suit for recovery 

of water cess paib under protest— Suit 
governed by Art 16 of the Lim Act and not by 
b 59 of the Madras Rev, Recovery Act See LiM. 
Act, Art 16. 82 M. L T 236 (H. C.) 

MADRAS SURVEYS AND BOUNDARIES ACT (IV 
of 1897), Ss 12 and 13— Suit to establish rigfit — 
Limitation for— Starting point — Party to dispu^ 
before Survey officer— Party to appeal-r'^bq ^ 
See (1922) Dig <?ol 824 Subramania HtipALi 
V Meenakshi Ammal. 70 1 C. 481. 

— r-4. S 13— Deemon of sutvoy Officer— Ques' 

iron of fostse^sion — Decision on Omission to sue — 
Effea of, 

In proceedings before a Survey Officer the 
plaints declared to be in possessions^ 
ehtitied^'to dbrtiain property The defendant "who 
as a matter of fact was in possession did not sue 
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HABEAS COUEX ACT WOBBS ACT 

to set aside the decision within 1 year In a suii 
by plaintiff lor possession held that though defen- 
dant had been m possession for 12 years begin 
ning from a date prior to the decision ol the 
survey ofBcer, still his omission to sue within one 
year of tne decision barred his right and plaintiH 
was entitled to a decree for possession 42 M 425 
38 IVI 1202 Ref (Coutts Trotter and Ramesatn, 
JJ ) Kuppuswami Iyer v Venkataswami 

70 I C 673 1923 Mad 29 

(XXVIII OF 1860) S 20 Tenant tf 

includes the holdef of a rent free in Zcmindari 

The ‘ word tenant ’ in S 20 Cl 3 of the 
Survey and Boundaries Act does not include the 
grantee of a rent free mam m a 2emindari, 
{Ayling, 0 C J„ Kumaraswami Sastrt and 
Odges^JJ) Rajah OF Venkaiagiri 71 Subbtah* 

70 I. C 664 (F B ) 

HABEAS TOWNS NTTISANCES ACT (III of 1880), 

S 312 — Trial of offence under hy Bench of 
Magistrate 

It IS competent to a Bench of Magistrates to try 
an offence under S 3 (12) of the Mad Towns 
Nuisances Act 13 M 142 foil {Krishnan, J ) 
Ramaswami Chetty V Muthxjvalu Mudali 

(1923) M» W N 67 (1) 71 1 0 238 
' 24 Cr i. J. 110 1923 Mad 191 

HABEAS VILLAGE COBETS ACT (I of 1899) S 18 

-^Suit on contract — Voluntary subscription for 
milage festival — Right to recover 
A sun by the plaintiff for recovery of a sum of 
money alleged to have been agreed to be paid by 
the defendant towards the expensee of a village 
festival, IS not a suit on contract and is not 
cognizable by the village Munsif [Wallace J ) 
Kosali Ramu Pillai V Pulasthian Pillai 

17 L W 321 72 I C 744 
1923 Mad 330 

Ss 66 and 67— Decree of Village munsif 

transferred or withdrawn to Disinct Munsd's 
Court for execution — Power of District Munsif's 
Court to transfer decree for execution to another 
court See C P, Code, S 39 44 M L 1 643 

HAHOMEBAN LAW — Administration — Dower 

— hiabiliiy of heirs is proportionate — Fw- 
expenses from estate, no contribution 

The heir who Sues the widow for possession of 
his ^are is only liable to pay the prop irtionate 
pait of the dower debt (33 A 182 F B Foil) and 
not the whole of the dower Where funeral ex- 
penses are paid out of the estate, by the heir in 
possession, he is not entitled to contribution froih 
other heirs for a proportionate share of the ex- 
penses (Baker ^ 0 J C) Rahmat Bi v Bhuri Bi 
6 N L J 161 73 I 0 969 1923 Nag 307 

— Admmtstratton — Representation by one 

heir* 

There IS no principle in Mahomedan Law as in 
Hindu Law, whereby the aqts^of one heir m pos 
session will be binding on the otner heirs 
[W^lmsley and Suhrawardy^ JJ ) ^ SuKUR Maho- 
MEp i;? AsmotMandal 60 Cal 978 

Y— D 61 


MAHOHEBAN LAW 

— Applicability — Halat Memofis, of Pore- 

bunder — Succession and inhentanci^^Excluston 
of females 

Halai Memons domiciled in Porebunder State» 
though Mdhomedans. are not g verned by Maho- 
medan law as to succession and inheritance and 
females are excluded Irooi succession by custom 
and practice in the community 43 J A 35 Ref 
[Lord Duneden ) Khatubai v Mahomed Haji 
Abu 

44 H. L J 35 17 L W 208 37 C. L J, 131 
32 H L T (P C ) 45 26 Bom L E 127 
47 Bom 146 L E 4 P C 42 27 C W N 774 
72 I C 202 60 I, A 108 (P C ) 

Divorce — Impotence of husband — Con- 
siderations 

A Mahomedan wife can claim a divorce on the 
ground of impotency of her husband bhe will 
have to establish that she did not know of it at the 
time of marriage, that he still remains impotent 
and for that purpose a certain period will be 
allowed and it the impotency is proved even after 
the expiry of the period, divorce will be granted^ 
[Kanhaiya Lai, J ) Altafan v Ibrahim 
21 A L J 811 L R 4 A 561 75 I C 602 (2). 

' Dower debt — Hihanama of property 

title to which acquired later 
Where a Muhammadan executed a Hibanama 
of property of which he acquired title after the 
execution of the Hibanama in favour of his wife 
in satisfaction of dower debt. Held the widow 
acquired title to the whole property Ghose and 
Panion, JJ ) Rustam Ali Mia v Abdul Jabbar 

1923 OaL 536 

Dower — Lien %n favour of widow — Trans 

fer of debt and the property — Transfer of the 
property without the debis-^Rights of transferee 
—Death of widow— Effect of merger 
Where a Mahomedan widow in possession of 
her husband s property ‘‘ in heu of dower 
transfers the security, either with or without the 
dower deb+, the transferee is entitled to retain 
possession of the property until the dower debt is 
paid, though, where the transfer is without the 
privity of the persons bound to discharge the 
dower debt, the transferee takes the security sub- 
ject to the state of account between the widow and 
the persons bound to discharge the dower debt at 
the date of the transfer and any payment made by 
these persons to the widow after, but without 
notice of the transfer must, in the absence of 
collusion be allowed to these personsj as against 
the transferee 

But the case is different where there is a sale 
of the property and not an assignment of the 
security. The right to hold the property as a 
security for the dower debt and to continue, in 
possession thereof until the dower debt is satisfied 
iS property, and is both heritable and transferable 
43 A, 127 , 32 A 551, 43 Mad 214 ReL 
Bqt the widow has no proprietary title in the 
property, except to the extent of her share tnerein 
and where she purports to sell the property and 
not the security only, the sale is utterly iiietfectual 
so as to confer any title on the vendee But 
though the vendee takes no title to the property 
tjy Ylrtue of the salei he is entitled to retam 
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session of the property, if he is put in possession 
thereof, not indeed by virtue of the deed of sale, 
but because, so long as the debt remains unsatis- 
fied, the heirs at law could not claim to be put in 
possession of the property and the widow herself 
would be bound to make good her representation 
to the vendee to the extent of such interest as she 
could lawfully transfer The widow is entitled to 
retain possession of the property so long as her 
claim IS not satisfied There is nothing to prevent 
her from putting some one else in possession of 
the property and conferring on him the same 
right which she could exercise over the property 
Having done so, she could not maintain eiect- 
ment against him if she has received considera 
tion foe the transaction, and it follows that, 
though the sale does not operate to confer any 
title on the vendee, he is still entitled to retain 
possession of the property as against the widow 
and all persons claiming through the window, so 
long as there is a debt due to the widow He is 
also entitled to maintain his possession of the 
property as against the heirs at law so long as 
they do not discharge the dower debt 

Where therefore a Mahomedan widow in poss 
ession of her husband s property as a security for 
heu" dower debt, purports to sell the property and 
put the vendee in possession of the property, the 
vendee is entitled to retain possession of the pro- 
perty so long as her claim to the dower remains 
unsatisfied But the moment the dower debt is 
satisfied either by payment to the widow or to 
her heirs, the heirs of the husband are entitled 
to recover possession of the property from the 
transferee, and the same result follows where the 
heirs of the widow happen to be heirs of her hus- 
band, for in such an event the right to receive 
the dower debt and the liability to pay the dower 
defat unite m the same persons, and there is conse- 
quently an extinction both of the debt and seen- 
rity and therefore of the right to retain possession 
of the property as a security for the debt 
^Coutts and Das JJ ) BiBi MakBul un nissa v 
BIBI Umat UN NISSA, 2 Pat 84 

4 Pat L T, 272 70 I G 312 1923 P 33 


— — Lun of widoxv-^Possessoi y hen 
When a Mahomedan widow is in possession of 
the undistributed property of her deceased hus 
band, having obtained such possession lawfully 
and without foice or fraud and her dower or any 
part of it IS due and unpaid she is entitled against 
the other heirs of her husband to retain such 
possession until her dower debt is paid, 17 A, 77 , 
38 A 581 , 17 A 93 , 32 A S63 Ref (Camfbelh 
/,) Malawa Ram v Sumaran 

711 C 820 


'Dower-^Lun for^Right to possession- 

Tmnsfer of nght— Dower dehtSmcessvon to 
When a Mahomedan has promised a woman 
he marries* a dower but that dowor ha 
t beei^ paid, she can lawfully remain in posses 
g,9l hll property when he dies until her do we: 
by her husband^s heirs or until she succee 
it out of the usufruct which shi 
of he^r being in possession bn 
account Thi 
benr^^ ean assigi 


A 3?7 , 7 A 353 , 6 A 50 , 20 A, 262 , 29 A 64 , 
32 A 551, 40 B 34, 43 M 215 Ref The transferee 
of the right would be entitled to possession until 
the dower debt is liquidated {Buckmll, J ) Sheikh 
AB0UR Rahman v Sheikhwali Mahomed 

2 Pat 75 4 Pat L T 267 1923 P 72, 

I 

Dower— Nature of right —Wtdoiv' s hen 

A dower debt due to a Mahomedan lady is not 
a secured debt but a simple debt ranking equally 
with other debts due from the estate The 
widow’s lien for dower is the right vphich she 
has where she has taken peaceable possession of 
her husband’s estate to hold that estate as against 
the heirs of her husband until they satisfy her 
claim to dower It has no application to the 
share which she holds in her own right as heir 
of her husband still less can it give her right to 
prevent another creditor against her husband’s 
estate from reco\ering the amount which is due 
to him (Ryves and Daniels^ JJ ) Kaniz Fatima 
Be<Sam V Ram Nandan Dhar Dube 
' 48 A 884 21 A L J 269 I. 4 A 181 

I 73 I C 977 1923 A 331 

I Dower — Prompt and deferred when 

payable (1922) Dig Col 827 Mt, Nawab 
Begum v Allah Rakha 69 I c 937 

Dower — Relinquishment — Biuden of 

proof — Death illness — Pregnant woman 
, It IS not the Mahomodan Law that a woman 
who IS pregnant is considered to be suffering 
from a mortal decease but the Law is that the 
danger does not begin until the pains of labour 
appear Consequently to vitiate a remission of 
dower by a Mahomedan lady on the ground of 
its having been made during her mortal illness it 
must be shown that it was made after the pains 
of labour has commenced The burden of proving 
that there has been a valid relinquishment of her 
dower b;^ a Mahomedan lady is on those who 
assert it [Stuart, J ) Shamshul Hasan v, Syed 
Hasan 711 C 296 

— Dower — Widow* s hen— Possession oh 

tamed — Nature of 

A Mahomedan widow can retain possession 
of her husband’s estate in lieu of her dower debt, 
only if she got such possession lawfully with th^ 
express or implied consent of her husband or his 
heirs {Rankin and B B Ghosc, JJ) Sahu Bibi 
V Ismail Sheik 27 C W N 1013 

— Dower — Widow m possession of property 

tn lieu of it — Aheftahon — Rights of transferee* 

\ Under Mahomedan Law, a widow whp is m 
possession of her husband's property in Jieu pf 
dower is competent to alienate the san^e, 
the alienation gives the transferee only the right 
to remain in possession till she dies or her dower 
debt IS satisfied (Contis and Dast JJ ) Sheikh 
Najbi Jan v Mt Sahijan 2 Pat. 78 

1923 Pat 183 (2) 4 Pat L T 278 1923 P 72^, 

— ^Family ai^angement — Maintenance 

charged as indome-- Validity of 5^^ (19225"t>fg’^ 
CoL, 828 KhaIeh Solehman Quadir V ^ skxr 
MpLtA BaSAdur 21 a j 1 ^ 

37 a L, J ^5i (p. ert 
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Gift—ComplcUon of— Absence of inten- 
tion— Effect of 

The mere absence of an intention on the part 
of the donoi to make the gift effectual is not sufii- 
cient to invalidate the gift Once it is found that 
the donee meant to take under the gift and he 
accordingly took possession of the property that 
Will complete the gift {Ashworth and Simpson, 
A ] C ) SHARFU2ZAMAN V SiK HENR'i STAN- 
TON 701 C 253 1923 0udh80 

Gift — Delivery of possession— Endorse 

ment on i egisti atioii deed 

Where there is a deed of gift and before its 
registration an endorsement is made therein that 
possession is delivered to the donee and the deed 
IS subsequently registered* the burden of proving 
that possession was not given and therefore the 
gift 13 invalid IS on those asserting its invalidity, 
Where there are tenants on the property, their 
attornment to the donee is sufficient delivery of 
possession, (Schwabc, C J and Wallace, J ) 
Fatima Bibi v Khairum Bibi 

1923 Mad. 52 

Gift — Delivery of possession — NicessUy 

for — Donor and donee being lelations 

A temporary abandonment of possession of a 
house by' the donor wopld be sufficient to show 
dfellvery of possession in order to complete a gift 
’under the Mahomedan Law For the completion 
of the gift, abandonment even for a short time by 
the donor would be necessary, Bor the purpose 
of completing a gift of immoveable property by 
delivery and possession no formal entry or actual 
physical departure is necessary , it is sufficient 
that the donor and the donee are present on the 
premises, and an intention on the part of the 
donor to transfer has been unequivocally mani- 
fested. 9 B i46 , 29 B, 468 , 19 W 343 referred 
to {Adami, J ) Dalpheroo Mian v Bangali 
Mali 4 Pat. L T 897 71 1 C 897 

1923 P 481 

Gift — Formalities necessary for — 

Delivery of possession 

A gift can be made orally and need not be 
made by a registered instrument but there must 
be evidence from which a declaration by the 
donor, acceptance by the donee and transfer ot 
'possession can be proved {Ashworth, J C ) 
Ullah Shah v Bwaz \li 
1 26 0 C. 128 74 I C 390 1923 Oudh 214, 

Gift— Hiba bxl ewa/ — Whether can take 

effect a8 a simple hiba in the absence of evidence 
or passing of any consideration or exchange of 
gifts^Gift by grandfather to minor grand- 
daughter — Delivery See (1922) Dig Col 8^0 
Serajuddin Haldar V ISAB Haldar 

70 I, C 208 

‘Gi/t — Named Donees — Use of the word 

•Waqf 

Under a deed executed by a Mohomedan 
qertain named persons were' to take the property 
^becoming owners thereof immediately and they 
Vhd their descendants aft6r4laem were to enjoy 
the property without any pibwer to alienate 
Xhe w<^rd ‘ 'Waqf '** was used in more than one 
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place by the executant in describing the document 
Held that there was nothing m the deed which 
could possibly be stretched as to constitute ' a 
transfer of ownership in favour of the deity and 
that it was expressly and in terms a gi^t to three 
specified persons, The use of the word “ Waqf ” 
did not overiide all other terms in the document 
and did not necessarily involve a transfer of 
ownership in favour of the deity such as is 
required to constitute a valid dedication under 
Mahomedan Law {iVhars, C J and Ptggotl, J ) 
Mahomed Afzal t/, Mahomed Mahomed 

21 A L J 696 L R 4 A 314 
741 C 343 1924 A 28 

— Gift-— No possession given — Effect See 

(1922) Dig, Col 82S Sharif iHusbAiN v Rukan 
Din 70 I C 493 

Gift— Possession of portion not taken — 

Life interest of donor in usufruct of part — Vali- 
dity See (1922) Dig Col 829 Mahomed Abdul 
Ghani Khan v B'akhr Jahan Begam 

37 C L J 1 (P C ) 

Gift—Restraint on alienation — Estate 

taken— T, P Act if applies. See (1922) Dig Col 
829 Babu Lal V GhaNsham Das 70 I G 84 

Guardianship — De facio guardian — 

Rights of transferee from— Ejectment See (1922) 
Dig Col, 830 Monmohini Das Gupta v 
Ba SANTA Kumar Das Gupta 69 I C 768 

— Guardianship — Dc facto guard tan — 

Power of disposal 

A de facto guardian under the Mahomedan 
Law can deal with a minor's property only at his 
risk He can incur liability but not impose any 
obligation on the infant Even in cases arising 
out of wants of the inlant, such a person can only 
deal with the moveables and not the immoveables 
45 Cal 878 (P C) foUd {RyvesJ) Abdullah 
Khan v Mahbub Ullah Khan 1923 All. 486 

Guardianship — Husband and wife — 

Agreement for future separation —Legality of 
See (1922) Dig Col 831 Bannev Saheb v 
Abida Begam 10 0 L j 13 69 I C 779 

— Guardi an$ht p— Minor girl—H usban d — 

Rtghh of 

As regards the guardianship cf the person of a 
minor Mahomedan girl, in the absence of the 
mother, the mother^s mother is the lawful guar- 
dian of a minor girl who has not attained puberty 
and the husband is not the lawful guardian of 
her person {Newbould and Suhrawai dy, JJ ) 
Darajuddin Akanda V Emperor 

37 C L J 329 27 C W N 581 
73 I C 936 24 Or L, L 712 
1923 Cal 672 

Guardianship — Mother— Sale of im- 
moveable property^ 

A Mahouedan mother not being the legal 
guardian of her minor children cannot sell their 
immoveable property and make it binding on 
them {Abdul Raoof and Fforde, JJ ) Muhammad 
Shafi V* .Kalsum Bi 4 Lah 467. 

^Guardtanship-^Powers of Gmidtan^ 

Alienation of minor's property ^ 
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Under the Mahomedan Law is not open to a 
person not being the executor of a deceased 
Mosalmaii to alienate his property which has 
been inhenied by his minor son The brother of 
the deceased is otherwise in the same position 
as a stranger and cannot alienate the minor’s 
property even lor his benefit, or necessaries 
[Batten^ J C and Halifax ^ A J C) Mt 
BhuRibai V, IsHAK Hussain 

69 I C 619 ' 1993 Nag 83 

— Guardianship — Rights of guardian 

A natural guardian under the Mahomedan Law 
has no power to deal with the property of the 
minors and an alienation made by him or her 
would be altogether null and void {Moti bagar, 
J ) Mt Tahan v Shadi 1993 Lah 601 (1) 

Inheritance — Qutcshis of Multan — 

special custom of the family tn contravention of 
the Islamic — Law’— Proof 
Plamtifis asserted a special custom according 
to which daughters m the family of the parties ; 
did noh in the presence of the sons succeed to the 
agricultural land although as regards urban 
immoveable property they took their share accord 
ing to Mahomedan Law The evidence on 
record did not show that a daughter or widow 
claimed her share but was refused, held, that 
the special custom was not proved {Le Rossignal 
and Zafar Alt, JJ ) Mt HajRA Bibi v Mt 
JANAT Bibi 4 Lah 85 {1928) Lah, 184 

'Inheritance — Shiahs-'-^ Daughter's child- 
ren and descendants — Direct heir disqualified — 
Succession by next heir. 

Under the Shiah Law daughter s children and 
descendants are not excluded from inheritance is 
favour of agnatic collaterals , nor does a disquah 
fying cause which excludes the direct heir from 
taking the inheritance from a bar, under the 
Mahommedan Law, to the succession of the next 
heir, the heir presumptive The grand daughter 
IS thus as much a “ legal heir" under the Shiah 
Law as the daughter {Mr Ameer Ah ) Akhtari 
Begamv Diuan Ali 46 M L J, 359 

18 L W 198 (1923j M W N. 793 
82 M I T (P 181 L E 4 P C 90 
n I G 621 (1923) P C 11. 

-Joint family— If exists— Rights to share 

property — Limitation See Limitation Act, Art, 
123. 1923 Lah. 619 

— Joint family — Memhers^ living together 

— Purchase by one tn hts own name — Preeump- 
tion 

Where the uncle and nephew lived together 
and land is purchased by the uncle m his name 
the presumption is that the purchase was made 
by him exclusively and the burden lies on the 
nephew to show that be supplied a pait of the 
l^chase money The presumption of Hindu Law 
money came from the joint funds is not 
to Mahomedans [Walmsley and 
1 Mohabbat Ali V Tofar Aui 
, t . 1923 Calv 369 

» ^ Achnoxvledgment of paier^ 


An acknowledgment of paternity can only con- 
fer legitimacy where the paternity is doubtful and 
not where there is definite proof that the person 
in question is not the legitimate son of the person 
whose son he is alleged to be. (Daniels i J ) 
bHEiKH Gauhar All V Mt Raisunnissa 

9 0 & A L E 140 

Legitimacy — Acknowledgment^ When 

possible 

Unless there is an absolute bar oi impediment 
to a valid marriage acknowledgment has the e^ect 
of legitimation according to Mahomedan Law 
where either the tact of the marriage or its exact 
time with reference to the legitimacy of the 
child’s birth is a matter of uncertainty Where 
theie could not have been a valid marriage be 
tween the parents the question of acknowledg 
ment does not at all arise, 9 C W N 352 48 C 
856 10 A 289 15 A, 38o, reterred to (Ross, J ^ 
Man Mohan Saw v Muhammad Husan Khan 
IPat L E 328 721 C 162 

Legitimacy — PresujnpHon as to 

The Mahomedan Law raises a strong presump- 
tion in favour ot legitimacy where a child was 
born under a man’s roof and continued to be 
maintained in bis house without any steps being 
taken on the father’s pait to repudiate his title 
to legitimacy as his offspring, [Simpson, J C and 
Dalal^ A J C) Galstaun v Mirza Abid Hus- 
sain 10 0 L J 263 9 0 & A L E 282 

78 I C 428 1924 Oudh 19 

Legitimacy -^Presumption as to— Rules 

if superseded by the Evidence Acf, S 111 

The presumption raised by Mahomedan Law 
that a child born within 2 years (in some schools 
of the termination of a lawful marriage, Marriage 
is legitimate is a matter relating to the law of evi- 
dence and must not be deemed to he governed by 
S 112, Evidence Act [Daniels,]] Mt Hajira 
Khatun V Mt Amina Khatun 73 I C 983 

1923 A 670, 

Legihm acy — Presump it on rebu tta hie 

Where it was found that the plaintiff was born 
331 days or eleven lull months after his alleged 
lather’s death and that his mother had been living 
for the last few years m illicit connection with 
another person Held that the plaintiff appellant 
was not the legitimate son of the alleged latber 
[Darnels^ J } Fatteh Din v Umrao. 

1923 A 440 

Legitimacy — Rules governing — Burden 

of proof 

The question whether the rule of Mahomedan 
*aw as to the max mum period of gestation is a 
rule of evidence or a rule of substar tive law is a 
highly debatable question 

The modern view of Mahomedan jurists limits 
the period of gestation to 10 months Hence it 
13 for the person who alleges there were abnor- 
mal circumstances attending hts birth to show 
that they existed, {Shadttal, C J and Abdul, 
Qadtr^ J ) Umar Hayat v* Misri Kran 

69 I 0 491, 



969 


OF INDIAN DECISIONS. 


970 


^AHOMEDAK LAW 

Ltfe interest — Reversioners 

The plaintiff a’ case was at the Settlement in 
1878 a life interest only was conierred on their 
mother Kallu Bi and her step mother Raj Bi so 
that they have no power of alienation and now 
that they were dead the property reverts to them 
Held even if the grant were limited to a life in- 
terest as they alleged it was nowhere stated that 
the heirs of Kallu Bi or those of her faiher Sheikh 
Baktawar to be the reversioners Held lurtiher 
that the grant to Kallu Bi were for her Iiie oulv 
then unless it is otherwise stated, on her death 
the estate reverts to the grantor, that is the 
Government, and not to her heirs nor to those of 
her father [Heilhfax^ J C ) Rahim Baksh v 
SheuCHaran 1923 Rag 133, 

Marriage — Breach of co n ir act— Damage 

Under the Mahomedan Law m a suit by a 
plaintiff for damages for breach by the defendant 
to give his daughter in marriage to the plaintiff, 
the latter would be entitled only to receive com- 
pensation under section 73 of the Contract Act foi 
any loss or daii'age caused to him by the breach 
which the parties knew would be likely to result 
from the breach of it {Campbell^ J ) Ghulam 
Mahomed v, Mehraj Din 1933 Lah 679 

Marriage --Dtssoluiion — Death or dt* 

iforcer—Re marriage 

Under the Mahomedan Law death or divorce 
dissolves the tie between the husband and wile 
On the happening of euher event the relationship 
between the parties ceases Much more would it 
be so m the case ot a woman who atter the death 
of her hrst husband marries into another family 
[Rafique and Ptggot^ JJ ) Jahangir KhaN v 
bYED ABDUR Rahman 1923 A 138 

I 

Marriage — Dtssolution^-Divorce — Condi 

Uons-^V audity—Apostacy 

An agreement that the wife should be entitled 
to get a divorce pronounced on the breach of a 
certain conditions of the marriage contract by 
her husband, is not void as being opposed to the 
principles or policy of the Mohammadan Law, 
as It treats marriage as a purely civil contract 
[Hallijax, A J OJbiDAAni; Sanai 

6 N L J 166 73 1 C 1042 1923 Nag. 263 

, ^Marriage — Guardian for marriage — 

Mdrnage by person not guardian’— Effect 

Where the mother and brothers of a minor girl 
are alive a marriage contracted for her by her 
uncle, whether he was the husband of the father’s 
sister or mother sister who is not a guardian for 
marriage under Mahomedan Law, is void, {Broad 
way J ) Mt- Ghui*am Fatima v, Khair\ 

1933 Lah 674 ! 

I — — — Manag&y^lddat period of — Pregnancy^ 
effect of. 

The duration of the period of the iddat and the 
period prescribed for the Iddat of a widow on 
the death of a regularly married husband, if noi 
pregnant is 4 months and 10 days or until 
delivery, whichever is longest The period fixed 
IS not curtailed if the delivery ta.kes place before 
the expiry of the period of foui months and ten 
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days {Broadway and Moti SagaTs fj ) JhaNdu 
V Mt, Husain Bibi 

4 Lah 192 5 Lah L J 401 73 I C 690 
1933 Lah 499 

— Maraage — Legality of— ’Apostacy 

By the apostacy of euher the husband or the 
wiie a Mahomedan marriage is dibsolved 132 P 
R 1884 61 P K 1899 33 A 90 39 C 409 Kef 

1 he test IS whether the parties have renounced 
the Mahomedan religion {^co It Smith, J) Mt. 
Barho t? Lal, 71 1, C 830. 

Marriage — Option of puberty — When to 

be exercised 

Where a Mahomedan girl who has been mar- 
ried when she was a minoi wants to exercise her 
option of pubeity the repudiation should be 
made immediately she perceives signs ot the 
menstrual flow The principle underlying is that 
there must be no acquiesence m the marriage 
alter that event {Le Rosstgnol^ J ) Hussain A v 
Mr JiWANi 69 X C* 281 

Marriage — Option of puberty— ’’When 

to be exercised 

The right to repudiate a marriage has to be ex- 
ercised as soon as the minor attains puberty 
Where the right had not been exercised for fully 
a year after the plaintiff had reached the age of 
[ puberty ife/d, that she liad lost the option given 
i to her* 44 All 61 Dtss [Broadway, J ) Mt Ghu- 
L\M Fatima v, Khaira 1933 Lah 674. 

* Matftagc — Option of repudiation by 

girl unaware of marriage on obtaining know- 
ledge, 

A girl who IS unaware of her marriage at the 
time when she attains puoerty retains her option 
of repudiation until she becomes aware ol it 
[Marnneau and Z§far Alt, JJ ) SuLTAN 
V. WaRyam 1923 Lah 602 (1) 

73 I C 896 

Marriage — Puberty — Age of 

The age of puberty is generally fixed at 14 m 
the case of males and 12 in the case of females 
but according to Mahomedan Law a girl must be 
presumed to have reached puberty on completing 
her 16th year [Shadi Lai C J and ZafarAh, J) 
Ml Nawab Bibi v. Allah Ditta 

731 C 896 

Maiftage — Repudiation — Option of 

puberty 

A girl can exercise the option of lepudiation of 
marriage under the Mahomedan Law only after 
she attains puberty and not betore A denial of 
thetactumof marriage by the girl when exami- 
ned as a witness in a criminal case where her 
mother was charged with bigamy docs not 
amount to the exercise oi the option of repudia- 
tion of marriage on puberty [Daniels, J } Hub 
Ali V EmpHRor, L tt 4 a, 73 (Or ) 1923 A 339, 

Minor — guardianship — Minor gul — 

Husband not the lawful guardian before puberty 
—Maternal grandmother— Rights of. See Pbi^al 
Code S. 36d 27 w N, 631 
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MoiiquCy frtvaU or — h^idence 

The question whether a particular building is a 
public mosque or not is a question of fact, and 
while the existence of a tnthrab and mimbar may 
be evidence to be considered along witb the 
other facts in the case in deciding that question ot 
iact it IS not possible to lay down that as a mat^ei 
of law the judge lb bound to accept the existence 
of such structures as practically conclusive proof 
of the fact that the building ui question was a 
mosque * e , a public mosque {Shah and 
Crumps JJ,) bHEiKH Hasan bAB v Mohidin 
Sab Walad 70 I G 850 1933 Bom 42 {2} 

Mutwalli — Agretmc^nt to appoint — Com- 

mttieeop matwalln — Previous accounts 

Clause 14 ot the agreement whicu dealt with 
the dismissal of a mutwalli was in the lollowing 
terms — 

“Should a mutwaih in the opinion ot si\ mut- 
wallis at least be tound dishonc&t or negligent or 
should the existence ot a mutwaih be not useful 
for the management ot the mosque or should he 
make unnecessary luterterence m the manage- 
ment of the mosque he shall lose ms ngbts, and 
another man of his caste shall be appointed in his 
place in accordance with the above rules Two 
thirds majority of the mutwalUson whom \ery| 
wide powers were conferred by the resolution I 
having concurred in passing the resolution re- 
moving the plaintitf from the committee oi the 
management oi the institution plaintiff was legal 
ly removed The new trustees were bound to 
take Steps to acquaint themselves with the state oi 
the trust property and to get m the trust estate 
including any funds belonging to the institution 
In order to discharge this duty, which the law 
casts upon the trustees, they were entitled to call 
upon the dismissed trustee to produce the previ- 
ous accounts and he is not justified in ignoring 
the demand {bhadi Mai C. I and Ffordc, J } 
Khuda B\ksh V Nur Mohammad 

1923 Lah 379 

Mntawah de lacto — Right to Collect 

money due^ 

A de faoto mutawalli is entitled to collect nione} 
due to the trust, provided be agrees to credit the 
same and duly account therefor to the legal 
owners. {Wahh and Kanhaiya Lall, JJ } 
Sheikh Muieuddin » Mohammad Ikhla^ 

21 A L 616 B E. 4 A 6o3 
HI C 766 1924 A 59 

Partition — Partial partition— Alienee 

from co-beir See (1921) Dig Col. 819 Moideen 
Kuril V, Ukrima Umma 70 1 C 113 


Pre-emption -—Applicability of — Hindu 

jveaHof^Prop^rty in Behar — Sale m Delhi — 
applicable See (1922) Dig Col, 833 Saiyid 
KARIM V Mr, BIBI Faimatul Kubra 
^ ^ . 1 774 

\]^e-({mphon — Contraot of saU—De 
regi^ration — Vahduy 
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MAHOMEDAN LAW 

demand made after the execution of the sale 
deed but before registration is not premature or 
defective {Ltndsay and Sulatman, JJ ) Zawani 
Begam V Khan Muhammad Khan 

21A L 1 908 

Pre-emption— Demands -P? oof of — Joint 

demand— Legality 

To prove the tabli-l tshhad in a claim for pre 
emption, it is enough if the court believes the 
statement of the plaintiff that he made the de 
mand in the presence of witness as required by 
law The witnesses themselves need not be called 
The fact that two demands were made at one and 
the same time regarding two separate transfers 
doet. not make them illegal {Rafique and Lind- 
say, J } Sayad Amjad Ali V S\yad Wajid Ali 

1923 All 487 

Pre emptton—P ormalitics not fulfilled 

For two or three months before the demands 
were made the plaintiff had an intention of bring- 
ing a suit for pre-emption in respect of the sale 
deed He made up his mind to bring a suit 
when he claimed pre-emption Held as the de- 
mands required by the Muhammadan Law were 
not made immediately after learning of the sale 
in question by the plaintiff, he cannot succeed m 
his present claim {Rafique and Piggot, JJ ) 
ABDLI R\KMAN y Ml KlBF\QrUNISS4 

1923 All 229 

Pre emption — Pu-emptoi and vendee on 

same relation — Effect 

Where in a claim for pre-emption, the vendee 
and pre emptor stand in the same relation as re- 
gards the pioperty,the latter can get a decree only 
as regards one half {Rafiq and Lindsay, JJ ) Zia- 
UD-DiN V, Abdul Hass an 45 All 487. 

Pre emption — Second demand — Absence 

of reference to first —Effect 

Under Mahomedan Law, the second demand 
or talah’i muastbat in a case of pre emption 
must call the attention of the witnesses present to 
the first demand or t at ab t-i shit shad which he 
had previously made The fact that the same 
witnesses were present when the first demand 
was made is immaterial {Rafiq and Piggott, JJ ) 
Sadiq Ali v Abdul Baqi Khan 

46 A 290 21 A I J 109 L R 4 A 99 
711 C 460 1923 A 251 

^Preemption— Second demand — Validit:^ 

Muhamedan Law i equires that the second 
demand ior pre emption should be made either 
in the presence of the vendor or vendee or on the 
property that is the subject of pre-emption. Tfie 
singular words vendor' and ‘vendee’ include^ tb.® 
plural also According the interpretation^of 
Mahomedan Lawyers, if the demand is made 
neither in the presence ot vendor nor on the pro- 
perty sought to be pre-empted but m the pre- 
sence ot the vendee then in case there are more 
than one vendee the demand should be made in 
the presence of all, {Rafique and Ltndsay, JJ ) 
Aliman Begam Ali Husain 

45 A. 449 73 I C. 1029 1923 A 36,6 (^1) 

pre-emption — Vendee and pre-empidr 

equally related to vendor' 
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Wheie both the pre-emptor and the vendee stand 
in the same degree of relationship with respect to 
the vendor whether as owners of dominent tene 
ments or as owneis of servient tenements in respect 
of different portions of their properties The pro 
perty in dispute ought to be divided between 
tt e pre emptor and the vendee 19 A, L J 869 
ref» (Raftgue S Lindsay y JJ ) Moulvi 2ia Uddin 
V, Md Abdul Hasan 1923 A 620, 

Religious endowment-hhaiikah, meaning 

of — Succession of eldest son is not by right See 
(1922) Dig Col, 834 Kahv^aja Mahomed Hamid 
V Mian Mahomed 44 M L J 149 4 Lah 15 
32MLT(PC)62 LE4PC24 
26 Bom L E 630 38 C L J 231 
27 C W N 701 60 I A 92 

Religious endowment — Muiwalliy ap 

potnfment oj 

By the rules of Mahomedan Law if no rules of 
succession to the towliat are made by the creator 
of the endowment the right of appointing a mut- 
walh rests, first in the founder, after his death in 
the executor and in case of failure of the above 
two, m the Qa^i or the officer of the Civil Court 
[Gokul Prasad, J) Ra7A Ali v Moa7zam Ali 

70 I C 836 (2) 1923 A 12 

^ Rehgtous ofitoe Sajjadanashin — MhI" 

waUi^ Right of females 

No doubt the origin of the rule that a woman is 
not qualified to perform the functions of 
danashtn is based upon the consideration that it 
IS unseemly for a Mahomedan lady to perform 
duties which bring her in close and mtimate 
association with the general public of the 
opposite se\ but there seems to be no reason why 
the disqualification should be confined only to 
those cases in which the office requires that spin 
tual instruction should be given by a teacher to 
hib disciples Whatever may have been the exact 
nature of the objections upon which the disquaU 
fication of a woman to act as sayadanashm was 
originally based it would appear to have be- 
come a settled rule at the present day that no 
woman is qualified to become a 
whose office involves the performance of religious 
and spritual duties, not only those of pu imuridi 
but those of reading the fateha and offering pra- 
yers and incense in a place of public worship 

The muiwatship appertained to the office of 
iht sa:}jadanashin and as that office required 
personal qualifications which cannot be 
performed by proxy the question did not arise 
in the present case whether a female could be 
appointed mutwalh delegating the performance 
of religious office to a proxy {MtlUr, C J and 
Kulwant Sahay.J] BtBi Kaniz 2ohra v Saiyed 
Muztaba Husain 1923 Pa,t 241 

4Pat L T 613 

ResitiuHon of conjugal rights-- Mar iiage 

of minor— Husband neglecting her even after 
puberty— Effect 

Where a Mahomedan girl w^as married when 
she was 3 years old ' as an exchange for her 
father marrying the sister of the husband, and 
from that time until 2 years after she attained 
imberty the husband neglected her he is- not enttl* 
dd to restitution of conjugal tfghfs. {Shadi Laly t. 
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J and Zafar Ah, J ) Mt Nawab Bibi t. Allah, 
Ditta, 73 I C 896 

Success%6n — Co-hetrs — Liabthiy for debts 

of ancestor — Execution sale 

Under the Mahomedan Law, the heirs of a de- 
ceased person would not be bound by the decree 
in a suit to which they were not parties but some 
other beirs had been made parties Nor would 
their interest in the estate of the deceased pass 
by the sale in execution of that decree 43 B 412 
foil [Macleod, C J and Ciump, J } Lalamiya 
Shaikh v Manubibi 47 Bom 712 

25 Bom L, E 408 73 I C 246 1923 Bom 411 

Succession — Sister and collaterals — 

right of See (1923) Dig Col 835 Mt Ghulam 
Z oHRA V Nur Hasan 69 I C looo 

Wakf — Construction 

A wakf provided — ‘Un the event of slackness, 
negligence or discovery of misappropriation on 
their part, I or my heirs shall be at liberty to dis- 
pense with the services of the said muiwalh, and 
in case of death of dismissal of any mutwalh, if 
any heir belonging to the Imamia sect and com- 
petent enough to administer the wakf property be 
not left to the mutwalli, the uaib-mutwalh shall 
succeed him as tnutwalli and a naib-mutwallt 
shall be appointed from his {naib mutwaUt's) 
heirs In the event of no heir of the mutwalhs 
and the naib mutwalhs being found fit to manage 
the wakf property, selection shall be made of a 
competent person from among the heirs of me, 
the executant If, God forbid, no heir of mine 
near or remote be found, the authorities for the 
tune being shall be competent to appoint a suit- 
able person belonging to the Imamia sect to ad- 
minister the wikt property mentioned above 
But so long as the mutwalhs and the naib mut- 
walk aforesaid shall manage the affairs of the 
wakf estate fatbfiilly and efficiently, no one shall 
question (the tenure of the offices by the mutwalhs 
or be competent to complain (urge their dismissal 
not shall they be dismissed) unless the complaint 
IS substantiated before the authorities for the time 
being 

Heldy It IS only m the event of no heir of the 
muiwalh and the nath mutwalh being found fit 
to manage wakf property, that selection is to be 
made of a competent peison from among the 
heirs to the wakf {Mt Ameer Ah) Akhtari 
Begam V Diljan Ali 46 M L L 369 ^ 

18 L W 193 , (1928) It W E 793 
32 M L X (B C ) 181 L, E 4 (B C ) 90 
71 I C 621 (B C ) 1923 B C 11 

— Waqf — Dedioation— Evidence of— User 

See (1922) Dig Col 835 Sadiq Husain v Khan 
Bahadur Hakim Mirza Nazir Husain Khan 

26 0 C 82 

— ^Waqf-LDedicahoit — tdoveable prapet ty — 

— Government Promissory Rotes 

Where a Mahomedan Settlor appropriated a 
sum of money for waqf and appointed himself 
muiwalU^ond the possession of the propeity con- 
tmued^with him as before Held, that tbis decla-^ 
ration the deed in the preamble that he had 
c^ted d waqf and that he shall in his hfetiinxe 
pirform every waqf duty and not incur such ex- 
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penses or such private transfers for house hold 
purposes in respect ot the waqf property as mii^ht 
tend to a reduction in the waqf property was 
suflScient to prove a change in the nature of his 
possession 

There is a conflict of opinion among different 
High Courts in India whether the waqf oi cash 
IS valid or not Held^ however such a waqt 
was valid according to the Muhammadan law 
(Daniels and Dalai, A J C) Mirza Yaqub Beg 
V Mirza Rasul Beg 10 0 L j, 86 

74 1 n 617 1928 Oudh 254 

Waqf 'Dedication- Tomb of Mahomedan 

saint — Saj^adanashtn 

The burden of proving a valid dedication to 
public religious uses of certain property is on 
those who assert it A dedication could not be 
presumed merely from the facts that a saint was 
buried at a particular place and that urs had 
been held at the tomb on his death anniversary 
There cannot be a Saj jadanashtn in the absence 
of a waqf and if a person is so called without any 
connection with a waqf it is a mere courtesy 
title (Shadi Lai C J and Fford^ J ) Ali 
Mahomed Khan ^ ali Akbar Khan 

4Iiah 133 731 C, 613 1924 Xah 68 

Waqf--- Dedication — Validity of — Power 

of sale saved to donor 

The reservation of a power to sell and transfer 
the property during her life time by the dedicator 
derogates from the nature of the grant Such a 
condition is inconsistent with a valid wakf which 
must be certain as to the property appropriated 
and at the same time unconditional, and not sub 
}ect to an option There might d)e a reservation j 
of the annual profit of the donor for her life but i 
a provision empowering the donor to sell and 
appropriate the proceeds thereof for his own 
or other's benefit, would make the settlement m 
valid 6 B 42 , 16 A L J 841 Ref [Golul 
Prasad and Kanhatya Lai, J] ) Amiruddin v 
Mi;2;affar-ul-Hasan, 46 All, 107 69 I C, 641 

1923 A 56 

• Waqf — Dedtcaitoft — Validity of — Re- 

servation of life interest— Appointment of trustee 

Under a deed of wakf a mahomedan appointed 
himself as first mutawalli and expressly declared 
that he was holding the property henceforth as 
mutawalli and not as a owner Held that this 
aeoarding to- the accepted rule of ^ahomedan 
Law, was sufficient to constitute a valid dedication 
tb waqf 

The mere charge upon the profits of the estate 
of certain items which must in the course of time 
netjessarjlv cease, being confined to one family, 
s^d which after the lapse will leave the whole 
t^operty intact for the original purposes for 
fl^Mph the endowment was made does not render 
tW endowment invalid under the Muhammadan 
Where there was admittedly an ultimate 
the entire property to relig'ous and 
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Waqf — Essenhals of — Shiah law — Com 

pletion of the trust —English law 

There are four essential requisites on which 
depends the validity of the waqf (1) that it must 
be prepetual, (2) it must not be contingent, (3) 
that possession must be given of the thing 
dedicated, or more properly, the properties should 
cease to be the properties of the donor, and (4) 
that the right of the donor should be entirely 
divested therefrom It is however, recogn sed 
in Shia Law that it is lawful lor the waqtf to 
constitute himself or herself the mutwalh^ and 
that, in such a case, a formal change of possession 
IS out of the question, and that all that is required 
IS, not actual delivery of possession, but a change 
in the character of possession 

The Shia Law differs from the English Law on 
the question of the completion of the trust, though 
they agree in this that where the trust was lu the 
first ir stance created, the Court will enforce it 
and will not enter into the question whether the 
trust was acted upon In England, transmutation 
of possession is not, whereas in Shia Law it is, 
an essential pre-requisite to the creation of the 
trust In England, if the settlor purposes to 
convert himself into a trustee, then the trust is 
perfectly created as soon as the settlor has execut 
ed an express declaration of the trush intended 
to be final or binding on him In Shia Law, the 
waqif must still show that he has changed the 
character of his possession (Das and Adamt, JJ ) 
Mt Bibi Kaniz Zainab v Syed Mobarak 
Hossain 72 1 C 748, 

Waqf — Gift for perpetual succession— 

Aggrandisement of family U'e of word “wakf” — 
Effect See (1922) Dig Col 137 Khajah Sole- 
man Qadir V Sali Mbllah Bahadur 

21 A L J, 1 87 C L J 66 (P C ) 

Wakf — Mutwalli — Alienation — Suit to 

set aside — Estoppel 

The Courts have paid more regard to the pro- 
tection of the trust than to the protection of the 
alienee and it is now settled that even if the grantor 
has himself been implicated in the abuse of the 
trust the Courts Will interfere at his instance to 
prevent a repetition of the abuse tboP^h his pre- 
vious conduct might be a reason for excluding him 
from the administration of the trust property, 
[Mulhck and Ross, JJ ) Maulavi Mahomed Fahi- 
MUL Hug V JAGAT Ballav Ghosh 2 Pat 391 
4 Pat. L T, 676 74 L C 403 1923 P 476 

Waqf — MuiwaUt — Appointment by 

District fudge — Selection and nomination. 

Where a deed of waqf provided that on a vacan- 
cy occurring in the office of Mutwalh,\i should 
be filled by a pious Mohammadan, appointee^ a 
competent Court on the nomination of five res- 
pectable and pious Mohammadans of the village, 
and five respectable and pious Mohammadans 
nominated one candidate and five other respect- 
able and pious Mohammadans nominated another 
candidate, whereupon the District Judge held 
that both these candidates were duly qualified 
pious Mohammadans to hold the office, apd aft^ 
fully considering their respective claims,^ he 
appointed one of them as MutwalU Held, tha| 
the appointment was valid aud proper. (Sunday son 
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C J and RtchardsoHi J) MohiupdiN" ChoW- 
DHURV V Aminudpin Chovvdhury 

72 I, C 930 

-WaqJ — Muiawallt — Lease of property — 

Ferinf!^$ton^ln whom powef hes 

Under Mahomed an the power of granting per 
mission to a mutawaih to grant leases of wakf 
property was vested m the kasi , now an applica- 
tion for permission must be made to the District 
Couit in the mofussil and to the High Court in 
the presidency towns— -It is not necessary to file 
a suit for that purpose {Mookerjee and Panton^ 
JJ ) Habibar Rahaman V , Saidannessa Bibi 

38 C L J 365 

— Waqf—Mufwalh^Minoi —Selection and 

appointment 

Although a minor might succeed by inhen 
tance to the office of muiwalh^ a substitute being 
appointed to carry out the dunes during his 
minority, it seems to be settled law that where a 
succession is not by inheritance but by appoint 
inent or selection a minor cannot be appointed 
C J and Kuhvant Sahay^ J ) Bibi 
Ka^iizzohra V Saiyed Muztaba. Husain 
2 Pat 819 (1923) Pat 241 4 Pat L T 613 

1923 P 576 

— Waqf—Mutwalh — Minority of office- 

koder 

Where the office of Mutwalh devolves upon a 
minor by virtue of the provisions of the trust 
deed, m such a case the appointment will remain 
in abeyance untd the majority is attained [Mil 
letyC J and Kulwant Sahay, J) BibiKaniz 
ZOHRA V Saiyed Muztaba Husain 

2 Pat 819 (1923) Pat 241 4 Pat I T 613i 

1923 P 676 

Waqf — Mutwalh — Powers of leasing 

A mutawaUi should not lease wakf property, if 
It be agricultural, for a term exceeding three 
years, and, if non-agnculiural, for a term exceed 
ing one year unless he is expressly authorised by 
the deed of waqt to do so or where he has no 
such authority, unless he has obtained the leave of 
the coint to do so {Mookerjee and Cuming, JJ ) 
Gajendra Nath Bey v Moulvi Ashraf 
Hossain 27 C, W N 169 

69 I C. 707 1923 Cal 130 

— — Waqf— Objects of dedication — Main- 
top a nee of relatives Sctf (1922) Dig Col, 833 
Mukarram Alt Khan v Anjuman UN-NiSbA 
Bibi ^ 45 AU 152 69 1 0 836 

Waqf — Public purpose — Hu^r a— Upkeep 

of 

The upkeep of a hujra may to a certain extent 
benefit the public, but it is an obivious straining 
of the language to call a hu^ra an institutiou 
which advances religion commerce, health or 
safety, or is otherwise beneficial to mankind A 
hujra 1 $ a private guest-house m which a leading 
man entertains }iis guests The extent to which he 
thpws it open to all and sundry depends entirely 
on his personal idiosyncrasies* It is not a public 
institution in any sense ot the word, (Fipon^ J C } 
MlSAIiKHAN 73 r <?* 99 j 

Y. D— 62 
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WaqfSojjada-nashin — Appointment, 

The office of sajjada-nashim implies the exis- 
tance of a lehgious institution the holder o( the 
office being the person in charge of the spiritual 
affairs of the institution He is the curator of 
the Dargah and 13 supposed to continue the 
spiritual line {Marhneau,J) Ali Muhammad 
Khan v Ali Akbar Khan 69 I C 416 

Tomb— Dedication 

In the absence of proof of dedication, a tomb 
by itself does not become waqf For this pur- 
pose there is no distinction in Mahomedan Law 
between the tomb of an ordinary Mahomedan and 
that of a saint [Maritncau,J) Ali Muhammad 
Khan v Ali Akbar Khan 69 I C 416 

Wakf — Valid objects 

Where the provision intended to benefit the 
family of the settlor was not the preponderatn g 
leature of the settlement, nor was the provision 
made for the pexpetuation of religious ceremonies 
and charitable gifts by any means illusory or 
unsubstantial, but were equally undoubtedly, the 
two provisions — that for the upkeep of the mosque 
and celebration of worship there on the one hand 
and that for the benefit ot the settlor’s family on 
the other — are, as a matter of drafting separate 
and severable dispositions, there is a valid crea- 
tion of a wakf If the effect of the deed is to 
give the property in substance to charitable uses, 
it IS valid wakf. but not if the effect is to give the 
property in substance to the testator's family 
When once it is declared that a particular pro- 
perty IS wakf or anv such expression is used as 
implies wakf, the right ot the wakf is extinguished 
and the ownership is transferred to the Almighty 
Neither the sajjadanashin nor the mutwalh has 
any right in the property belonging to the wa|cf , 
the property is not vested in him, and he is not 
trustee in the technical sense, The wakfnama 
does not transfer the property to trustee Such 
property as is held in wakf is inalienable, except 
lor the purposes of the wakf Where an attempt 
is made to grant a mortgage for purposes foreign 
to the necessary purposes of the wakf, which is 
therefore as such unsustainable, the whole mort- 
gagefails It cannot, for purposes of enforce 
ment, be severed into two distinct charge^ one 
declared for pious uses on one part of the pro- 
perty, and another separate charge declared on 
another part for the use of the mortgagor only 
The property itself is not to be regarded as sever- 
able and chargeable according to tne measure of 
he interest, w^hich the settlor’s family may ha\e 
m the rents and profits of the whole {Lord 
:>umner) Haji Abdur Rahim v Nakaaan Das 
Aurora 44 M, L J 624 60 Cal 329 

82 M L X (F C ) 163 17 L W 609 . 

711 C 646 36 Bom L E 670 
88 CL J 242 (1933) M W N 441 , 

28 C W. N. J21 50 I A 84 (1923) P t 44 (2), 

— WPll — Exclusion of hoi r— Effect 

Under the Shiah law a will is valid to the e\tei t 
of one third even without the consent of the heirs 
if it a Will of the entire property in favour ^of 
an h%ir it will not be valid unless the other 
asaent to it evqn to thq extent of one third 
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A . C.Js and Piggoit , J ) Amrit Bibi v Mustafa 
HOSAIN, 21 A. I J 750 L R 4 A 496 

1924 A 20 

• Will— Executor — Powers of— Sale of 

estate Sec (1922> Dig Col 838 Mahomed 
YOSOF V Hargovandas 47 2^1 

701 C 268 

Will — Legacy to heir — Burden of proof 

of consent ^ec tl922} Dig Col. 839 A E 
Salay^ee V Fatima Bibi 1 Bang 60 

44 M L J 382 28 C W N 31 
(1923, M W N 622 18 L W 44 
2 Bur L J 1 32 M L T {P C ) 96 
26 Bom L E 301 L B 4 C ) 38 
37 C» L J 302 71 I C 753 (P C ) 

Will-— Legacy of one^third of estate — 

Whai ts include in 

Oue Y made a will by which he left one-third 
of the poruou ot tne property, of w hich he was 
competent to dispose, to be dealt with f )r chant 
able purposes riis executor bought out o the estate 
ceitain property and he then sold all tne reuiamiwg 
as'scts In a suit for a declara ion that the gitt lo 
the charny was bad and that a paruttoii of the 
estate shi^uld take place the Court ot hrst instance 
decided that the gut to the chanty was good and 
direc ed tnai tue charuv should be entitled to one 
third of the state of ihe tesiaior as it existed at 
the da eof his death tn other words it assumed 
that the effect oi the will is to give to the char tv, 
not ne-thiid pa t of the estate, but a aum t ^at 
would be mtasured by abcerUnnig what one 
th rd part oi t >e es'ate would b at i ne da e when 
be died Hcfd the will is i capanle of bearmg 
any su h mterpretat on and that the chanty i& 
enutled to one th rd of the whole oi tue estate 
{Lord Buckmasier) Mirza Mahomed v The 
official Assignee 18 1 W 277 

38 M L X (P. C ) 370 (1923, P. C. 146 

MAIHTENANCE — Sutl fo^ — Quayitum^ 

In all cases whe e a right o maintenance has 
been all iWed the quantum ui maintenance should 
be decided m the suit itself even th ugh the par- 
ties may not have in the hrst instance prnided 
the Court with the materials The parties entitl- 
ed tj maintenance who are generally females 
should not be left to separa e proceedings 
{MacltodtC J and Crump,]) Nilawa Ika\a 
V Kevanshidaya 

1923 Bom. 419 

MAJORITY ACT, {IX OF 1876, 8 2— 
tneduiis- Guardian fot marriage 

Id considering the age of majoniy for purposes 
of exercising the right of guaidunship for mar- 
riage hi the case of a Mahomedau, reference 
should be made to the provisions of Mahomedan 
Law, as S 2 of ihe Majority Act makes the Act 
inapplicable to such a case The age of majority 
under tha !a^ is 15. {Martmeau, J ) Yusuf v 
MTw Zainab 1923 Lah 102 j 

^ Z ® — Guardian appointed — Age of 

Where once a guardian has been appointed 
ufider the.Gua^dians ^.id Wards Act (VITI of 
1893) the iQinof attain majority until the 
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age of 21 [Harnson, J ) Mt Durga Devi •o 
GuR Narain. 69 I C 401 

MALABAR COMPEKSATION FOR TENANTS IM- 
PROVEMENTS ACT {I of 1900) S 6— Improve- 
ments— Changes in the property altering its con- 
di ion — Injunction by Civil Court — Revision — C. 
P Code, S 115 See (1922) Dig Col 839 
, Kadan Kolathil Saidali Kutti C M Godan 
I Nambudri 70 I C. 713 

S 19 — LitmiaPon — lenant's right to 

make improvements — Piovtston for payment of 
fee tn respect of trees cut 

The impoxtion of a small kuiii kanom (stamp- 
fee) does not contravene the prov sions of S 19 
of the Malabar Compensation Act li on the other 
hand the lee imposed is the full \alue of the 
tiecs, tt does contravene the provisions of S 19 of 
the Act An agreement to pay some fee on each 
tiee cut du ing the duration of the lease does not 
limit the right lo claim compensation for impro- 
vements li tie trees are m existence at the end 
of the tenancy the tenant is entitled io compensa- 
tion but not otherwise and if he chooses to enjoy 
ihe benehtof trees by cutt ng it down during the 
tenancv, no ques>tion of compensation arises 40 
M 603 F. b 24 M 47 32 M L J 541 Ref 
[Ramesam, J ) Kelu Nair v Viyathan Maha- 
DEVI. 69 I C 646 1923 Mad 238 

MALABAR LAW - Custom -Moolahs— ^elf-ac- 
qu Ted pro lertv — Devolution ^See (1921) Dig 
i LOL 827 Kalandar V Kaundar 69 I C 570 

Junior membei s Separate maintenance 

--Right to 

The junior members of a Malabar Tarwad aie 
entitled to receive maintenance out of the Tarwad 
house when tnere is no room for ihem in the 
house If the karnavan makes an insufficient 
all iwance, they can apply to court to recuty the 
same 

Prtma facie the junior members living out of 
he Tarwa. d should be treated equally, but the 
Cl rcuin stances oi each may be looked into in 6x- 
iitg the amount It is far the karnavai to judge 
wh 4 each should get ^uch considerations as 
health, need ior eiucatioii, earning capacity, 
pr or maintenance graub, etc can be taken into 
t^nsidertiion 

What is reasonable maintenance is a question 
of lac, and a Court will not lightly interfere with 
the decision of a kaniavan as regards ihe rate he 
hxes (Si hwabe^ C, J and Wallace, J ) KotTal 
KUNHALI kUrTY HaJI KUNHAMAYAN 

44M I J 212 46 Mad 667 17 L W 636 

32 M L T (H C ) 366 72 I C 833 

1923 Mad 280 

^Kanam — Renewal during the currency 

of a prior Kunam- Bond, Settlement c/ 
disputes — Karnavan misappropriating benefit — 
Liability of Kanomdar 

A renewal of a Kanom by a Karnavan before 
the expiry of its period, when such renewal is to 
take effect from the date of expiry, is not valid, 
unless it IS shown to be for necess’ty or the bene- 
fit of the tarwad Where the renewal is given 
consequent on a bonafide settlement of dispu es 
among the parties is for the benefit of the tarwad 
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the fact that the Karnavan spent the monevs ; 
received for the renewal on himself and not for j 
the tar wad's benefit, does not vitiate tb^ renewal i 
iPhtlhp't and Dtvadoss, //J Kknath Achan v \ 
Kalliani Amma 45 M I, J 268 18 L W 203 j 
(1923) M W N 807 75 I C 476 1923 Mad 700 j 

Rat navan~~- Powers of I 

The Karnavan of a Malabar Tarwad is not a 
mere tru&tee His position that of the manage ' 
of an undivided Hindu family [Oldfield and 
Devadoss, JJ ) Meenakshi Nethiar Amma v 
Chekiya Parvati Nethiar (1923; M W N 6o7 i 

74 1 C 1013 i 

I 

^Karnavan— Powers of leasmi-^Kanom \ 

— Renewal 

The position of the Karnavan of a Malabar 
tarwad IS higher than ihat of a H ndu widow and 
he has in lact greater powers than the managei 
of a joint H ndu lamily 3 M 169 Ref He has 
fuUpowusof management of the iamily pro 
petty and is even allowed to give Kanoms of the 
tarwdd pioperty without necessity, thougn the 
Kanom amountb to an al enation of the lamily 
property The reason for holding that neceabity 
must be proved in order to vai date a lenewal | 
execu ed before the expiry of the subsisting 
Kanom is that it is impossible to predicate : 
some years in advance what the state of affairs ^ 
will be when the original Kanom expires [Phtl \ 
hps and Devadoss, JJ) Kenath AchaN v 
Kali iani Amma 45 M I J 358 18 I W* 203 
(1923; M. W K 807 • 75 I C 476 1923 Mad. 700 

Karnavan—Sale of tarwad property— 

Necessity substantullv^ proved — Sale to be upheld 
— Form of decree See (1921) Dig Col 828 
Krishnan V Govindan 69 I C 303^ 

Rand tenures— Uelcharaih^Grani of--- 

Kanom if terminal ed 

When a melcharth is granted, that does not 
Ipso facto put an eud to the inlerest oi the 
Kanomdar, The lattei has hib full rights till he 
IS fully redeemed A ineKharatn granted without j 
authority can be satisfied by tne person who ha& | 
authority \pldft&ld and Ramesam^ JJ ) Kozhi- i 
EOT PATlNHARE KOVlLAGATH 1 HAMBATTI THAM- | 
BURATHl V bANKARA MENON , 

73 I C. 376 

M am ten an (iC— Decree agamst karna tan 

— Form of 

When a decree for maintenance or arrears is 
passed agamst the karnavan of a Mdlaoar Tarwad 
the proper form is nut to maire it personally 
against him but against him as karnavan and 
against the income of the tarwad pioperties and 
the propel ties of the tarwad [Schwabet C J 
and Wallace, J ) Kott^l Kunhaukutty HaJi 
V Kunhamayan 46 Mad. 667 44 M I J 212 
17 L W 636 32 M L. X (H 0 ) 366 
73 I C 833 1923 Mad 280 

Stanom — Sianomdar — Powers of 

altenahon^ 

A Staiiomdar is also a manager of the family 
for the time being , if he grams a lease or makes 
an alienation to euure beyond his Jnetime which 
^ for the benefit of the family, it will be upheld^ 
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as, on the other hand any such transaction, if 
I prejudicial to the family will be set aside, [Spencer 
and Venkatasubba Rao, JJ ) Meethale Chalil 
P T Kelu Kurup K P P Raman Nair 

T8 I C 376 

Tarwad — Acquisitions of membtfs of 

family — Devolutton cn intestacy 

Under the Malabar Law the acquisition of a 
member of the tarwad if undisposed of at his 
death do not go lo his nephews bnt term part of 
the family properties being managed by the eldest 
surviving male member [Spencer and Dava- 
do>s,JJ) Abuvakkar t; Kunhikuttiiali 

74 1 C 27 1923 Mad 163 

Taiwad — Anandi avan — Right to sue 

j ior redemption 

j Only under special cTcumstances could the 
I anandravans of a Matabm Tarwad mainta n a 
suit foi redemption of a Kanom granted by their 
* Karnavan, as such a su t would amount to an act 
of interference m the karnavan’s management of 
the tarwad Collusion between the Karnavan 
And the Kanomdar or prejud'ce to the tarwad 
interest by the continuance ol the Kanom would 
be sufficient to entitle the anandravan to redeem 
43 M 493 Ref [Ayling and Odgers, JJ ) Amina 
Ummc V Anandravan Cheriya Rayarappan 
Nambiar (1923) M W K 618 

74 I C 1038 1923 Mad. 706 

Tarwad — Taiszhi — Exclusion of male 

mcmbei s— Custom 

There is no ciis cm or usage prevailing among 
the Marumakkattayam MappiUas ol the North 
Malabar, by which propeity may be Set led as 
stiisothu on the female members of tarwad ox 
tamsi to the exclusion of ihe males or so as at 
least to authouse the female members to sell the 
family property otherwise than for necessary 
tarwad purposes without the consent of the males 
Reid ihat the evidence was wholly inadequate to 
prove the prevdence o( any custom by which 
males are treated as having no right to be con- 
sulted in vhe management of the ttffairs of the 
; tat wad or ihaDazt and no right to participate m 
the income of the tarwad or iavazt properties 
i'^beucer, KuwaraswJimt Sasiit and Ramesatn, 
JJ ) Mahomed Kunhi v Packhichi Umma 
46 Mad 660 18 L W 503 (1923) M W N 849 
72 I C. 671 1923 Mad 28. 

Thattans in J^ortk Malabar following 

Makhathayam taw — Partition suti— Parti btltty 
of property— Presumption— Onus of pi oof Veetu 
kutti— Right to share tn ^omt family property — 
Basts of presumption 

In the case of the Thattan cas*c in North Mala- 
ba% which caste follows Ma’thaiha am Law, the 

0 dina^y Hindu Law has lu the fi-st in'.tance to 
be applied, unless and until proof of custom to 
the contrary is established Under Makhathayam 

1 aw. as under h^* ordinary Hindu Law^ paUib- 
hty IS the rule and impa tibiliiy ib the exception 

Held^ theretoie, that in a snt for par i ion bv a 
member of the Thaltan caste in North Mahbar, 
there was no presumption of law law m favour 
of impart bilxty, and the onus at proving the satpe 
, lay on the deiendant 
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Evidence of witnesses to the effect that they 
had never known a case of partition does not 
afford in law sufficient pi oof of a \alKl custom 
of impartibihty 

The mere fact that the plaintiff in such a suit 
IS w at IS known as a Veelukutti or the son of a 
bambhandam wife, does not d'senntle him to a 
share in the joint farndj property Assuming he 
IS ‘llegitimate, he may claim to be a Sudra for the 
purp ses of Hindu Law, and to be entitled to a 
share as in the case of an illegitimate son of Sudra 
under the ordinary Hindu Law , or he may rest 
bis claim on the ground that his caste follows 
Sudra custom in the matter of the inheritance of 
an illegitimate child If the Hindu Law for 
Sudras is to be applied to the planitifi s caste, he 
wiU, prima factf even if illegi iinate, be entitled 
to a share without lurther proof or dispioof of 
that custom, while it the case is to rest on proo. 
of a custom by which Sudra's custom is applied 
to his caste or on proof of independent custom 
altogether then such custom will have to be pro 
ved {Schwaht C J and If allace^ J ) Vazha 
YiL ParivUm Thattam Kunthi Kutty V Raman 

44 M L J 2T4 46 Mad. 597 
(1923) M, W E 173 72 1 C 145 18 L W 625 

1923 Mad. 462 


Uralans-Kenewai ot kanomby one of 

the cn*uralans— Binding nature of — Minor — 
Competency to sue See (1922) Dig Col 840 
Kotasslri E V San KARAN Nambi V Dwaki 
Antherjanam 

73 1 C 491 


MALABAB MAETIAL LAW OEDINANCE (I OB 
1922), 8* 4 12) (b ) — Special Magistrate — Appoint- 
ment of retired Deputy Collector^ Legality oj 
Crttntnai Procedure Code, Ss. 12 and ^—General 
Clauses Act S. 3 (31) 


The only persons who under S 4 (2) (b) of 
Ordinance I of 1922 can legally be appointed 
Special Magistrates are Magistrates who at the 
time of their appointment are acting as such and 
wbo have exercised the powers of a first class 
magistrate for not less than two years The 
appoirtment of a Deputy Collector who had ex 
ercised first class magisterial powers for over 
two years but who had retired from public 
service before his appointment as Special Magis 
trate, is invalid since his retiremenf had ipso 
fapto determined his magisterial powers. 

The dehnition of “ Magistrate m S 3 (31) of 
the General Clauses Act is not exhaustive and is 
inapplicable to the interpretation of an Ordtn 
auce. {Oldfield and Ramesam, JJ l Kotti- 
THOM Mahomed Haji in te 44 M, L J 42S 
17 L W 426 (1928) M W N 288 
72 I, C 381 (2) 32 M L T (H. C ) 196 
24 Ct L J 381 (2) . 1923 Mad 698 


MA L 4. B AE (eestoeatiqk or oeuee* oedl 

(I of 1922.) 8 10 — Fowei io cr^attjine wti* 
uta ooftiin fss$ on 

\ ^ Malabar Ordinance of 

Criminal Procedure Code 
^ , tb^ Ordinance has no 

Issuffe af?CQiStmj;Sgxop fep axanune wit^ 



nesses {Ayhng and Odgers, JJ) Ayavali 
P oKKER, 45 M L J 306 
(1923) M W N. 768 18 L W 899 
74 I C 962 24 Cr L J 840 

MALICIOUS PEOSECUTION ^Cause of action— 
Application foi sanction to prosecute — Damages 
Sets (1922) Dig Col 841 Narendra Nath 
Day V JoTiSH Chanura Pal 27 C W. N 387 

49 Cal 1036 

Damages— Suit for — Proof of malice — 

Reasonable belief — Privilege 
As a rule, an action lies for the malicious 
publication of statements, which are fal^^e m fact 
and injurious to the character of another withm 
certain Pmits, and the law considers such public 
cations malicious, unless, it is fairly made by a 
person m the discharge of some public or 
private duty, whether legal or moral, or in the 
conduct of his own affairs in matters where his 
interest is concerned, In the latter class of cases 
the occasion prevents the mlerence of malice 
which the law draws from unauthorised com- 
munications and a Qualified privelege attaches 
to the statement so made, if fairly warranted by 
any reasonable occasion or exigency and honestly 
made or made in good faith for common con- 
venience and welfare of society There are 
thiee elements necessary to make the defence oi 
qualified privilege good, namely, the occasion 
must be fit, the matter must have reference to 
the occasion and it must be published from right 
motive In deed, it is a duty which every one 
owes to society and to the state to assist m the 
investigation of any alleged misconauct and to 
promote the detection ot any crime When it 
comes to the knowledge of any one that -a crime 
has been committed a duty is laid on him as a 
citizen of the country to state to the authorities 
what he knows respecting the commission of the 
crime , and if he states only what he knows and 
I honestly believes, he cannot be subjected to an 
action of damages merely because it turns out 
that the person as to whom he has given the in- 
formation IS, after all not guilty of the crime, 
For the sake of public Justice charges and com- 
munications Which would otherwise be slanderous 
are protected, if bona fide made m the prosecution 
of enquiry into a suspected crime Odgers on Libel 
Slander, p 272 (5th Edn ) 5 W. R 282 J9 B 
/ 17 3 A 8I5 referred to {kanhatya Lai, A J 
CJ Kishan Lal V Moosi Raza 72 I C. 67 

1923 Oudh 247 

for damages — Issues arising tn the 
case— Nature of evidence necessary— Conviction 
by trial Comt — Reversal on appeal 

If in a suit for damages for malicious piosecu- 
tion the plaintiff has been convicted m the first 
instance and ultimately acquitted on appeal, the 
presumption is against the absence of reasonable 
and probable cause unless the original convicuon 
IS proved to have proceeded on evidence known 
to the defendant to be false or on the wilful sup- 
pression by him of material information, 12 C L 

410 foil A Court ought not to try the issue as to 
malice and the absence of reasonable and prob“ 
able cause as a preliminary issue, without taking 
any evidence and on the simple fact that the plf 
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had been convicted by the original Court, al- 
though he had been acquitted on appeal 30 A 
525 loll, ^Das and kulwaut Sahay.JJ) Jag 
Narain Dubey V Bidapai Dube^ 

4 Pat I T 202 72 1 C 409 
1 Pat, L R 332 1923 P 344 

Sint for damages — Reasonable and 

probable cause — Malice — Proof of 

To succeed ui an action for malicious prosecu 
tion the plaintiff must allege and establish both (n) 
absence of reasonable and probable cause and (6) 
mahee, and must fail altogether if be lads lo 
establish both 

An honest belief in the guilt of the accused 
based upon a full conviction, founded upon 
reasonable grounds, which, assuming them to be 
true, would reasonablv lead any ordinarily piudent 
and cautious man, placed in the position of the 
accused, to the conclusion that the person charged 
was probably guilty of the enme imputed 

The maUce necessary to be established is not, 
even malice in law, such as may be assumed 
f’-om the intentional doing of a w-ongful act, but 
malice in lact , mains animus indicating that the 
party was actuated either by spite or ill-wdl to- 
wards an individual or by indirect or improper 
moiivea thouga these may be wholly unconnected 
with any uncharitable feeling towards any body 

In a,Il these questions the burden of proof is on 
the plaintiff 

If, in order to show the absence of reasonable 
and probable cause, there are minor questions 
which it IS necessary to determine, the burden of 
proving each of those minor questions lies upon 
the plaintiffs, just as much as the burden of pro- 
ving the whole does. 

The teat as to the burden or onus of proof, 
whichever term is used, is simply this to ask 
oneself which party will be successful if no evi- 
dence is given, or if no more evidence is given 
than has beer given at a pariicular point of the 
case, for it is obvious that as the coixtroversy in- 
volved in the luigation travels on the parties 
from moment to moment may reach points at 
which the t nbunal will have to say that, if ihe 
ca^^e stops there it must be decided in a particulai 
manner {Abdul Raoof and Campbell, JJ ) Abdul 
Shaklr V Lipton AhD Co, 72 I C 411 

1924 Lab. 1 

BtAIiIKANA— to — Transfer of — Pfopne 
tary ri^gkk 

In a village there were two persons interested 
in the proprietary right in a village who were 
known as the Muafidars and Zamindars, The 
persons who corresponded lo the proprietors rn 
the ordinary sense, who collected the rent from 
the tenant, let out the land and pa’d the Govern 
ment Revenue were the Muafidars The settle- 
ment also had been done with them The only 
right which the zemindar had vi?as a right to 
receive fi om the muafidkr's a cash payment of 
ten per cent of the total rental and to hold sir 
laud at a favourable rent which had been fixed 
by tbeSettlemenl Officer Sblohg as they paid 
this rent they were not liable to ejectment The j 
interest of these Zaramdars had been sold m ] 
execution of a mortgage decree H^eld that their ‘ 
ri^ht was of a proprietary nature and that it was i 


MESNE PROFITS 

transferable {Lindsa^i and Darnels^ Jf) 
Hansraj ZJ BALDEoSl^GH 21 A L J 289 
71 I C 1028 L R 4 A 155 (Rev ) 
1923 A 304 

MARTIAt, LAW ORDINANCE (I of 1922), S 16— 
Order bauctioniug prosecution not addressed to 
specific person— -Com muni cal ion to competent 
officer— Effect— Prejudice, See Cr P Code Ss. 
196 AND 537 44 M L J 166. 

MASTER AND PUPIL — Discontinuance of 
service in th(* middle of a month — Salary — 
Right to See (1922) Dig Col 843 Munici- 
pal Council, Cuddalore v M Panchapa- 
KESA Ay VAR 69 I 0 767 

MAXIM- Palsus in unofaUus in omnibus, 

(1923) Rang 30, 

Nemo allegans iurptiudtnam suatn est 

audierdus—Appiicdhihty to India See Hindu 
Law. Adoption 32 M L T 349 (H C ) 

(Jt yes Magis valeat quant pereat — 

Meaning of See Deed— Construction 

1923 P C 160 

MESNE PROFITS— for— Period for which 
mesne projtts claimable 
Where a chim is made for mesne profits in a 
suit for possession without specifying the date 
from which it is claimed the coirt may grant 
such rehet calculated from the date of institntiou 
of suit [Brown^ A J C ) Maung Lu Gale v 
Maung Lu Po. 1 Fur, L, J 267 ' 

1923 Rang 110 

Decree of trial court affirmed in appeal 

— Effect 

Where a decree of a trial court awarding 
mesne profits is affirmed in appeal, it must be 
calculated from the decree of the trial court* 
{Vtscoutti Ftnlay,) Baunath Gobnka BaHAdUR 
V Nanda Kumar Singh 28 C. W N 55 (P, C ) 

Jurisdiction — Sunt claimed in excess of 

pecuniary isdiciton— Procedure 

If the plaintiff makes an application in a suit for 
possession for mesne profits in excess of the 
pecuniary jurisdiction of the Court, the proper 
procedure tor the Judge is to return the plaint to 
the plaintiff for presentation to the proper coutt 
for decisiop 

The plaintiffs asked for mesne profits to the 
extent of Rs 3,000 odd. There was an objection 
made by the defendants at once to the jurisdiction 
of the Munsjff to try tbe question. 

Held that the plaint m so far as it asked for 
mesne profits to be ascertained ought to be return- 
ed to the plaintiffs for presentation to the proper 
Court having competent pecuniary jurisdiction 
{Walmsley and Ghose, JJ) JogneswaR Chat- 
TERJEB V SURENDRA NaTH Ch ATTER JEB 

38 C L J, 142. 

Liability for — Trespasser— Persons not 

abetting trespass^ 

A defendant who has not trespassed upon the 
property of the plaintiff and who has not joine^ 
in abetting the trespass is not liable for mesne 
profits 6 C L R 357,24 C 413 leterred’tQ, 
{Mptra^^^A J,C) Mt Soni v Mb^hasby 41^> 

18 N, L B, 195 . 1923 Nag* 1Q3 {ZU 
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Measure of — Bent payable to landholder 

— Deduction of. 

In a suit by certain occupancy ryots against 
tbeir landholder for mesne profits for the period 
of their exclusion from the land held that in 
ascertaining mesne profits, the landholder was 
entitled to deduct the rent which would have 
been payable to him by the ryots had they re- 
mained in possession, notwithstanding the fact 
that a suit for rent by the landholder against the 
ryots for the period in question had been dismis- 
sed by the Revenue Court (Oldfield and 
Venkatasubba Rao JJ) Golkonda Ramachan- 
DRUDU V Venkata Narasimha Garu 

44 M I. J 480 17 X W 545 
33 M L T. (H C ) 3f>4 (1923} M W N 437 (1) 

73 I C 670 1923 Mad 567 

— Right to '-Immediate possession \ 

Where the plaint £f is not entitled to immediate ' 

possession of the land for the period for which 
he claimed mesne profits his claim is unsustain- 
able {Walmsley and GhosCt JJ ) Sheikh 
Karim v Sobedar Sheikh. 72 I C, 47 

— Smi fcf ‘--Dental of ittle—Duiy io 

enquire m suit 

Where in a suit for mesne profits, defendant 
denies the ex ent of the plamtift's share it is the 
duty of the Court to enquire into the claim m the 
suit itselt and the Court is not justified in d’S 
missing the suit on the gr;)und of such denial 
(Haiti jaxy A J C) Jainnabi v Ghulam 
MohiddiN 69 I C 545 1923 Nag 55 (2) 

Suit for^-Effeci of proceedings under 

S 145, Cr P C. 

Where a suit is brought for mesne profits in 
respect of land by a person who was defeated in 
proceedings under S, 145, ’"Cr P C. it is not 
necessary for him to vacate the Magistrate’s 
order or ask lor possession. On proof of his iitle 
to claim mesne profits, he will succeed in the 
action, [Spencer and Devadoss, JJ ) Muhammad 
S fiAMSQOYA ROWTHFR V OMANDU PiLLAY 

(1928; M W N 779 18 L W 649 

KINKS AND MINEEALS— lease— Dama- 
ges^ measure of 

The rate of interest per year of a leased holding 
is the measure of damages to be awarded for let- 
ting down the surface for mining purposes. [Ross, 
J) L^kurka Coal Co Ltd v Biseswar Chat 
TERJI (1923) P 296 

KININS — Concession— Review of concessions 
—granted —Railway company 
Where the public are interested in a railway 
company and the company has invested about 
8 lakhs in preparatory work and the prepaiatory 
Railway line had been mostly completed, there is 
less risk of interference with the development of 
tl?ie concession the Company has to deal with 
one propnetOT instead of three [Moreskead^ 
A C.) Leslie p. Maharajah Bahadur 

1 Pat L R 115 (Cr,) 

HIKING Nature of 

-to Biatwh l^olumbia* mining rights exist only 
ft he had an unexpired miner certificate 

%t the time* Where rights of third parties have 

4 - J- 


MINOR 

come into existence and have been acted upon, 
it IS not open to a claimant to challauge Govf 
action {Lord Shew) THt Engineering Mining 
Coy V James Allen Fraser 

33 M L. T. 228 (P. C ), 

MINOR — Award in favour of — Guardian consent- 
ing to give up— Duty ot Court in which proceed- 
ings take place — Jurisdiction of equity courts See 
Arbitration, 21 A L J X8 

Con tra c t — Egut fy — Mtsrepresenta hon 

A Court would at least direct restitution by a 
minor of s’-cb part of the consideration of a void 
agreement which may be in his h^nds Even in 
the case of innocent mibrepresentation, the minor 
IS bound to refund the pioperty over which he 
has control Thi^ liability attaches to a minor not 
on the ground of estoppel but on the ground that 
an intant shall not take advantage of his own 
fraud If therefore a contract has been induced 
by a minor’s false reprebcntations the contractual 
obligation is under no circumstances enforced 
against him but equity may compel him to re^'toie 
any benefit leceived by him If the propeity 
which tbe minor has obtained is s’lll exis mg m 
specie he may be compelled to restoie it but if he 
has obtained money which has probably b en 
spent and there is no possibility of tracing it and 
therefore of restoring the very thing obtained by 
fraud, it would be enforcing a void contract if he 
he were made to reply it In other v ords a dis- 
tinction must be observed between restitution and 
repayme t (Kennedy, C J Raymond and Kemp^ 
A 7 C ) Mt Huri V. Koshan Khudabux 

16 S L. R, 112 711 0 161 1923 Sind 5. 

Contract by guardian — When binding, 

See Partnership 1923 All 17 

Contract by — Void — Mis-i epresentation 

as to age. No duty to restore benefit obtained by 
minor before avoiding contract See Contract 
ACT, S 11 69 I C, 643. 

Decree against— No proper guardian— 

Proceedings null — Revival 

Where a decree is passed against a minor, his 
guardian ad-hiem having been appointed in an 
improper manner the proceedings are null and 
VO d and the proper proceduie is to revive the 
proceedings by applying for the appointment of 
a new and proper guardian (Walsh and Ryves^ 
JJ ) Kirpa Kishen Kishori V Babu Lal 

45 All 606 

Decree against — No represeniaiton — 

Decree void — Appeal presented by persons other 
than guardian ad UtQxn— Legality of 

A decree pressed on appeal against a minor 
without the minor being represented tn the Court 
of Appeal IS void and must be set aside Where 
the guardian adhtem appointed in the Court 
below did not act for the minor and had gone 
away, an appeal on behalf ot the miuor could be 
presented by another person as next-tnend 
(Broadway and Abdul Qadir^ JJ ) Mt Fatima 
I Begam V Hassan Khan 3 Lah, 417 

69 I C 561 1923 Lah 271. 

-Be facto guardian— Power to bind 

mtnor^s estate— Lease of propertf^ 
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A guardian has no power to enter into engage- 
ments on behalf of his minor ward making him 
liable under onerous covenants, such as a cove- 
nant to pay a sum of money every year as rent 
due under a lease 19 C 607 , 39 C 232 , 11 
Bora 55l , 27 M, L T 264 relied on The action 
of a de facto guardian will be binding on the 
minor’s property only >f it is for the minor’s 
benefit or nfcessity ^{Krtshrtan and Ramesam, 
JJ) Rarichan V Raman Somajipad 

44M L J 515 17 L W 558 

(1038) M W. N 301 32 M Ii T 107 (H C ) 

74 1 0 309 1923 Mad 668 

Guaidtan — Powers of — Expenses — 

AtUhoriiy to incur 

A guardian may be a quasi trustee for certain 
purposes e g , for money received by him, on 
behalf of his ward, but it is not clear that be can 
incur expenses to any extent he likes without 
seeking tbe intervention of any Court iQ the hope 
that be would be allowed to create a charge on 
the property of ihe minor to that extent [Broad- 
way and Abdul Qadifs J GOPI Mal Panna 
Lal 72 I C 424 

— In tcrest — Redemption 

A property was mortgaged for Rs 1,800 and 
was to be redeemed in 6 years Out of the con 
sideratjOD Rs 1,000 was to bear interest Rs 250 
Income irom property was to be appropriated 
for interest on the remaining 800 Rupees 
Plaintiff who purchased 1/i of the equity ot re- 
demption sued for redempuon, 

Held interest should be allowed on Rs, 333-S-4 
1 e , J of Rs 1,000 On wbicu interest was to be 
charged according bo the original contract ot 
SIX years at tne contract rate and as to post diem 
interest 18 per cent was a reasonable x ate up to 
d ite of decree iShadi Lah C J and Abdul 
Qadiry J ) Ghannu Ram v Hotu Ram 

1923 Lah 54 

— Lease tn favour of’— Guardian acting 

for the minor — Lease when binding 

Where a lease is taken on behalf of a minor 
by bis gua dian, the minor would not be bound by 
the lease unless it was tor his benefit ll C W N 
207 , 44 I A 98 Ref [Ross, J.) Mt Hafizan v 
AKHALEfaWARI PRASAD 72 1 C 36. 

Legal Necessity — Lender's duty 

The doctrine of legal necess'ty has application 
only when tbe minor has an estate or a lund 
which it IS the duty of the Court of equity to 
protect as against the improvxdent act of the 
guard'an 

A minor bought with funds supplied by his 
aunt a property which had been sold m execution 
of a moitgage deed As full purchase money had 
not been paid to avoid confirmation of sale in 
execution of mortgage decree, the property was 
mortgaged by the minor purchaser and the 
vendors became sureties ’ 

Held, looking at the two transactions as one, 
once It IS real zed that the minor was not in pos- 
session ol any estate independently of the transac- 
tion which he was seeking to challenge, it 
becomes manifest that the Court cannot extend 
its protection to the minor by denying validity to 


MINOR 

the transaction which bad brought the estate into 
existence 

I the two transactions are regarded as separate, 
then in dealing with a guardian of a minor the 
lender is bound to enquire into the necessities for 
the transaction inio which he is invited by the 
guardian to enter and to satisfy himself that tbe 
guardian is acting, in the particular instance, for 
ihe benefit of the ward No authority imposes 
upon the lender the further duty of enquiring into 
the necessity for an altogether diffeient transac- 
tion which perhaps has made the proposed tran- 
saction aneviiable. If the law did impose such a 
duty upon the lender, then it m^ght be said that 
he IS bound to enquire into the antecedent mana- 
gement of the estate But it is settled law that, 
provided the necessity for the loan has not arisen 
from any misconduct to which the lender is or 
has been a party he is not affected by the prece- 
dent mismanagement of the estate^ [Das and 
Adamt, JJ ) Kanhai Lal Khemka v Thakur 
Prasad Singh, 1923 P 368 

Ratificaiion — What amounts to 

The mere fact that a minor alter majority 
executes a decree obtained on his behalf by hia 
trustee, does not amount to a ratification of all 
acts of the trustee or estop the minor from im- 
peaching other transact’ons [Piggott and Walsh, 
JJ ) Fakir Chand v Nanug Ram 74 1. C 721 

Representation of— Moitgage by father 

— Debt not binding— Father if proper guardian. 
In a suit on a mortgage against a Hindu father, 
when it IS found the debt is nut a binding one, 

I the father cannot properly represent his minor 
son’s interests as they are adverse A decree 
against the son represented by the father is of no 
effect, as the son is not legally represented, 
[Pagers and Hughes, Jj ) Sellappa GoUndan v, 
Masa Naicken 45 M L I 676 

18 L W 838 33 M L 1 126 (H C ) 
11923) M W N 776 

Sale by guardian— Avoidance of sale — 

Conveyance of propei ties to strangei 
Property belonging to a minor was sold by his 
mother and guardian Subsequemly on attaining 
majority he ignored the sale by mother and con- 
vened the propei ty to the plaintiff who sued for 
possession 

Held that, by selling the property to tbe plain- 
tiff on the footing that the prior sale by his 
mother was not binding on him, tbe plainti^^s 
vendor had chosen to avoid the prior sale and 
that the plaintiff could sue for recovery of posses- 
sion 01 the property without a prayer for setting 
aside the sale 38 M 867 distinguished [Ramesam 
and Coleridge, JJ ) Pdtrevu Kamaraju v Chun- 
DCRI GoNNAYYA 46 M I J 240 18 I, W 233 - 
(19231 M. W N 766 74 I C 1003, 

Sale of property — Right to have sale set 

as’de — Reiund of purchass money^ — See Sp Rel 
Act, S 41 1923 Lah 610. 

>~~Seehng relief— Equity— Estoppel 

A case of fraudulent misrepresentation by a 
minor on the subject of bis age cannot be given 
euect to. and the plea of minority would 
prevail id spite of tbe minor's fraudulent mis- 
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representation. The minor however, cannot seek 
to set aside the transaction without restoring the 
benefit that he has received thereunder [Moti 
Sagar, J ) Kapura v Arjav Singh. 

75 I C 260 1923 Lah 611 

— -—Specific performance against — When 
granted See Specific Performance 

4 Bah 408. 

■ • ^ Transferee cannot challenge validity 
Though a minor may sue through a ne^t friend 
to set aside a transfer even during his minority, 
he and he alone can exercise this personal pri- 
vilege A transferee, is not entitled to question a 
previous transaction or to assume the privileges 
which are personal to the minor and to nobody 
elsewhether the transfer was effected af er or 
before the minor attamed majority {Le Rosstgnol, 
and Harnson, jj) Mahomed Hafizullah Khan 
V BULAGI Mal 4 lah 166 6 lah I J 356 
76 I C 99 1923 Lah. 399 (1) 

KINOBITY— Decree against minor — Settmg 
aside— Majority at the time of decree — Effect ot 
i>ee (1922) Dig Col 846 Ghulam Nabi v 
Basheshar Mai 74 I C, 603 


time money is paid at the cultivation season of any 
Am, you receive it and deliver the land, Held 
there IS a distinct promise to pay {Odgets and 
Hughes, JJ ) Rangaswami Ayyangab v Veera 
Raghavachari 18 L W, 620 

(1923j M W N 789 33 M L T 73 (H C ) 
46 H L J 66 

^ — ■Construction— Personal liability— Condi 
tions negativing See (1922) Dig Cql 850. 
Klndanmal V Wasudeo 19 N L B 67 

691 C 615 

Construction— Provtston for notice before 

enforcing mortgage — Covenant not mutual 
Where a mortgage contains a provision that 
the mortgagee, if he wanted payment of the 
mortgage money, must give notice before the 
beginning of the cultivation season in any year, 
held that the provision did not affect the mort- 
gagor who could bung a suit for redemption at 
any time [Knshnan and Ramesam, JJ) R\ri- 
CHAN Raman SoM AY AJIPAD 44 M L J 516 

17 L W. 668 (1933) M W N 301 
32 M L. T (H C ) 107 74 I C. 309 
1923 Mad 663 


— — Guardian-ad litem — Refusal to act — 
Effect of — Court decline to appoint fresn guar- 
dian— Decree if binding on minor See {1922) 
Dig Col 847 Jangi v Mussammat Sundar, 

70 I C 689 


V.O’SJgQKtJ^—Co^mortgagors ■ — Sale by one of 
equity of redemption— Effect on others 
The sale by one co-mortgagor of the whole 
equity of redemption to the mortgagee is illegal 
and the latter cannot found upon it a title by 
adverse possession against those whose shares 
had been illegally sold {Scott Smith, J ) Amir 
V Nadir Ali 1923 Lah. 74 (1) 

—r^~Consi deration — Fatluf e — E Jfect 
As a mortgage is a mere security for a loan, if 
there is no consideration for the loan, the moru 
gage alsD fails {Le Rosetgnol, J ) Arjan Singh 
^ Bakhta war Singh 69 1 c 414 (i) 


'—•Consideration — Suit for portion of 
cofisideratwn remaining unpaid -If maintain 
able 

A suit by a mortgagor to recover portion of the 
mortgage mowey remaining unpaid is not main- 
tainable iWamsley,J} Samsal Abdul 

Karim 1923 Cal 567 

——Construction — Agreement not to 
proascute— Prior liability— Validity of mortgage 
(1922) Dig, Col 848 Adhikanda Sahu v 
19 a Sard 701 c.296 


■ 'Construbtion — Mortgagee creating a sub- 

Qlprtgage— Effect of — Indemnity clause. See 
Dig, Col 849 Sachindha Nath Roy v 
Bahadur Singh 74 1, C 660 (P G ) 

•^Oimstr^clton— Personal Covenant, 
Wh^e a mortgage document recited 'Havmg 
^ amouht before ‘t^e 7th My 

1 §haU 

I . Tf even the fixed 


Construction— Pi ovt^ton for sa^e on 

default of delivery of possession— Enforceability 
— Agreement between mot tgagor and mortgagee 
as to the amount of expenses 
A mortgage with possession to secure a sum of 
Rs 1,80,000 with interest at 12 per cent per 
annum stipulated that the principal sum was to 
be repaid in annual instalments of Rs 10,000 
for 6 years after which the entire baliuce and 
interest was payable There was a provision 
under which the mortgagor was to be allowed to 
remain in possess on of the property for two years 
after which posaeasion was to be delivered to the 
mortgagee In case possefsion was not so deli- 
vered to the mortgagee the whole estate was to be 
sold to him for the entire amount due including 
nnocipa! and interest Held, that the mam object 
andobliga un of the deed ^vas to secuie the pay- 
ment of ctie instalments ot m^rtgatsie money and 
that the othei provisions m the mortgage however 
exteiuive aad far reaching were merely intended 
as security to enforce ihe obligation, that the mort- 
gagee was bound to accept a tender of the first 
nstalment though ni'ide a few days aiter the due 
date , and that the mortgagor, though he did not 
ieUver possession of tae mortgaged property 
after ihe expiry of two \ears as stipulated, could 
sell the property to a stranger and pay up the 
mortgage there nothing to prevent a mortgagor 
And a m irtgagee frono agreeing as to what Sura 
could be charged annuallv for the expenses to be 
incurred by the mortgagee in possession (l,ofd 
Buohmaster) Chelikani Venkatarayanim 
Garu V Sree Rajah Vatsavaya Venkata 
subadrayamma. ' 

44 M L J 631 32 M L T 70 (P C ) 
46 Had lOS 17 L W 383 25 Bom B 641 
38 C L J, 34 28 C W N 26 7l I C 1036 
50 I A 41 (1923) P C 26(P Cj 

ConsU notion — Right to redeem-^Merest 

— J/ payable before redemption 
A mortgage deed provided for the intei-e^t Jjemg 
r^ali^ed out of a shop of w|jio}i the i^aortgagoes 
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were put in possession, and the balance being paid 
by the mortgagors and that on payment of the 
principal amount, redemption should follow BM 
in a suit for redemption, {the mortgagees could not 
insist on payment of interest also before 
redemption is allowed, [Miller^ C J and Kulwani 
Sahay, J) Kishun Prasad Sahu v Hakim 
Chaudhari 74 I C 973 

-^Constr notion — Usufructuary mortgage 

— Deed of further charge — Effect of foreclosuie 
decree — Variation of terms of original mortgage 
There was at first a usufructuary mortgage 
Thereafter there was a deed of further charge to 
eflect that if the morgagor did not pay the mort- 
gage money on the due date, the original mortgage 
was to become an absolute sale Held that the 
effect of the further charge was merely to add 
the iightof foreclosure to the rights already grant- 
ed under the usufructuary mortgage {Ashworth 
and Sim f on, A J C) Sangat Bakhsh Singh 
V Dhdeo Singh 72 I C 363 1923 Oudh 143. 

Decree — Execution — L i tm tation 

The period of limitation for executing a mort- 
gage decree runs from the date of the final decree 
A fresh decree is not necessary before the 
decree holder can enforce his decree against 
properties other than those mentioned in the 
decree. ' (WAlntsley and B B Ohose, //,) Hayat- 
tfNfiffiSSA CHOWDHtFRANI V. ACHIA KHATUN, 

74 1, C, 1017 50 Cal 743 

Decree — Form of—Personal decree 

claimed by debtor See (1922) Dig Cou 851 
Bholanath Sen v B alar am Das, 

27 C W N 6071 18 L W 48 
(1923) M W N 525 70 X. C 932 

Decree— Satisfaction in part^Etecu- 

tton as regards rest 

Even after the passing of a decree for sale 
it IS open to the mortgagor to satisfy the decree 
in whole or in part and in the latter case the ex- 
ecuting court after ascertaining if there has been 
satisfaction can direct execution only as to the 
balance. {Piggoit and Walsh,]] ) SaHU PaRSH- 
OTTAM Saran V Brahma Nand 21 A L J, 818 

L R 4A 674. 

— Extinction— Effect of decree passed 

^ ' The mere passing of a mortgage decree does 
l^.^tjnguisb the equity of redemption, as it 
suol^a'udtil the sale is held and the proceeds 
distrlbbteq (Das and Kulwant Sahay, ]J] 
SarjXJg P^sad Missir 'v Harjschanpra 
ChaudhuriJ ' 73 I C 601 

1 nteresi — Charge 

Where ante^dient interest is not charged on the 
mortgaged property, Post^diem interest by way of 
damages cannot be charged on the property. 
{Scott Smith and Brasher, ]J ) Tulsi Ram v 
Ranshi Ram 70 1 C, $86 , 1928 lah. 254 (2) 

f 

T Interest-Court’s -power of interference 

with rate-r-Contract Act, Ss^ 16 and '74, Bee 
(1922) Dig. Col 861, Nagpur Banking 

A$2,paATlON^ BHAGAy^ST B'UX RaI f ^ 

^ ’ ^69I'C 697. 
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'Interest — Default in payment — Clause 

for giving up possession — Waiver — Notice if 
necessary for subsequent default See (1922) 
Dig Col 851 Partab Singh v Nathu 

69 I C 706 

Interest— Liability to pay after period 

fixed for redemption 

Where in mortgage by conditional sale the 
mortgagor covenanted to pay interest till the 
date fixed for payment after which the mortgagee 
was to become the absolute owner of the property 
and there was nothing expressed in the document 
to provide for payment of interest after the due 
date in case the mortgagee did not institute fore 
closure proceedings held, that having regard to the 
terms of the whole document, its general tenor im- 
plied an obligation on the part of the bor- 
rower on the making of default to be liable for 
subsequent interest at the rate mentioned in the 
bond 19 A, 39 , 20 A 171 , 25 C 246 Ret Mears , 
C J and PiggoU, f ) Mahadeo Prasad v, Raja 
Dhiraj Singh 44 A 762 1923 A 7. 

Interest — post-diein — Rule of construe 

tton 

The determination ot the right to post diem 
interest in a mortgage transaction must depend, 
upon the construction of the terras of the docu- 
ment as a whole, Theie is no fixed construction 
for all deeds of mortgage 19 All 39 (P^ C ) follow, 
{Waztr Hatan, A J C) Sant Bakhsh v Dildar 
Husain 9 0 & A I R 667 

Post drem — Interest 

Mortgage in entitled to post diem damages the 
rate of interest stipulated m the instrument of 
mortgage and for the whole period during which 
the principal sum has remained unpaid I L R 
III Lab 200 Fol, Interest on the cost of repairs 
should not be given 57 P R. 188 digt {Campbell, 
J) Ramji Ial V Shibba 76 I, C 667 

1923 Lab 309 

^Moveable property Standing crops, and 

cattle — Right of alienee — Notice 

Where there IS a mortgage of standing crops 
and cattle without possession and the property 
is purchased by a third person the mortgagee 
cannot follow the property into the hands of the 
purchaser if he had no notice of the mortgage 
{Maung kih, J, ) MaOng Shwb Hnyin v, Lala 
Ful Chand 74 I. G. 62 1923 Rang 60* 

Payment of prior mortgagee -^Partner^ 

ship— Effect 

Where a partner of a firm on entering into the 
partnership redeemed a mortgage and kept with 
him the title deeds, but there was no entry m the 
^cepunt books as to the creation of a mortgage 
from that date, the transaction must be treated as 
merely an advance one partner to another and 
not a mortgage > [viscount Haldane ) Heng 
M oH AND Co o, Hm Saw Yean 

, , 45 M L J 776 18 A, W, 92 - 

(1923) M. W, ir. 614 . 33 M L X 430 (P C ) 

75 L C 287 ’ 1 Rang, 545 1923 P C 87. 

— ^pribrand subsequent — Decree, obtained 

by one niortgagee without impleading the other — 
Effect See C P. CODE, O 34, R 15 ' 

1923 All ^ 
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'Pnor and subsequent — Failure to an 

Plead lat ter — Effect — Release of some properties 
Apmsae mortgagee who has not been implead- 
ed in a suit for sale by a pnor mortgagee has 
still his right to redeem intact The latter cannot 
by relea^nng from the security one part throw 
the whole burden on the rest to the detriment of 
the former (Das and Kulwant ^ahay, JJ ) 
SAEJU& Prasad Mi‘=isir v Harischandra 
ChAUDHTJJRI 73 I C 661 

pnor and subsequent Omtssion to 

implead — Effect on right 

Where in a suit by a prior mortgagee the 
subsequent mortgagee is not impleaded, the 
decree therein is not binding on him and his 
right to redeem still subsists, provided he comes 
within the period of limitation 6xed by article 
148 of the Lxm, Act {Ryves and Gokul Prasad, 
JJ ) pRiYA Lal V Bohra Champa Ram 

45A 1023 AU 271 (2), 

-Prior and subsequent — Pnor mortgagee 

assignee of equity of redemption’ — Redemption of 
puisne mortgagee (1921) Dig, Col 845 

SarvotHAMA Rao V C Ra.ja Row 69 I C 942 

Prior and sub squent-— Puisne mort 

gagee disclaiming interest — Effect-Subsequent — 
suit 

Where a subsequent incumbrancer who has 
been impleaded jn a suit on a prior mortgage 
disclaims all interest in the mortgage properties, 
he cannot afterwards claim redemption of the 
prior mortgage in a suit on his own mortgage 
[Dalai and btmpson A J C) DuBER v Ram 
Sahai 10 0 Ii J, 305 

Pnor and subsequent— Rights of parties 

—Prior mortgagee purchasing property in exe- 
cution of decree—Suit for sale by subsequent 
mortgagee— Form of decree See T P, Act 
S. 74 1923 All 467 

Prior and subsequeni-— Rights of pur- 

cJuasers tn execution oj decfees on prior and 
subsequent mortgages 

The question in the case was whether the 
plaintiff respondent who was the purchaser of 
the property in dispute, under a priar mortgage 
decree, to which the defendants appellants were 
1)0 parties, had a right to eject the defendants, the 
purchasers in execution of a decree, based on a 
puisne mortgage, to whidh the prior mortgagees 
were no parties It appeared that in the year 
1910 the second mortgagees obtained a decree on 
foot of their mortgage for sale of the property 
Wd purchased the property on 20th of April 1912, 
ih execution of such decree To this suit the prior 
mortgagee was not made a party In the year ; 
1916 the prior mortgagee got a decree for sale 
on loot of her mortgage, but to this suit, neither 
P^'^sne mortgagee nor the purchaser in 

df his decree, were made parties The 
got a decree and put the property 
execution thereof, purchased it 
42 pbta\ped poss^ession over three- 

etty ?iqd md not get possession 
pw in fthe possession qf 


MOBXeAGE 

She brought the present suit for the recovery 
of possession of the remaining one- fourth also, 
and, in the alternative, for a conditional decree 
that the defendant should redeem her mortgage, 
and 111 case of his failure, to do so, she should be 
put in possession of the property in dispute Held 
that the plaintiff had no right to possession of the 
property under the mortgage on which she based 
her title- It was a simple mortgage and not a 
possessory mortgage The suit was misconceived 
and should be dismissed [Stuart and Gokul Pra- 
sad, JJ ) Ram Narain v Somi 45 A 189 ^ 
74 I G 277 1923 A 449 (1) 

^Priqr and subsequent — Suit on prior 

mortgage without impleading puisne mortgagee— 
Decree— Rights of purchaser of a portion ot the 
motgaged property in execution sale — Partial 
payment of the decree on the prior mortgage 
Subrogation See (1921) CiG, Col 846 Pingali 
Venkataramaka Reddi V Kotigari Rangiah 
Chetti 70 I C 212, 

Pnor and subsequent— Suit for sale — 

Failure to implead puisne moitgagee— Effect — 
Rights of parties See T P Act S, 74 

1823 Nag 226 

Priority — Pnor mortgagee undertaking 

to pay subsequent mortgageC’-Extent of priority 

The owners of certain property mortgaged it 
first to the defendants and later on to the plaintiff 
Subsequent to the plaintiff’s mortgage the same 
property was mortgaged to the defendants and 
the amount ot the first mortgage was added in 
that deed The defendants though they undertook 
to pay off the plaintiff’s mortgage ne\ar did so 
Held that the defendants having undertaken to pay 
off the plaintiff's moi-tgage could not claim priority 
in respect of the sum due on their prior mortgage 
33 A, 101 [Banerji and Gokul Prasad, JJ) 
Makkhan Lal v Natthi 21 A L J 382 

L E 4 A, 412 74 I C 640 1923 A 609 

-Putrapoutrade krarae — Meaning of bee 

Lease— Construction 1923 Cal 606 

Redemption — Clog on— Agreement not 

to redeem prior mortgage without redeeming 
subsequent one also— Effect See T, P Act 
S 16 1923 All 464 

Redempiton -Clog — Relief when clatm- 

able 

Relief against an agreement forming a clog ori 
the equity of redemption can only be obtained if 
such agreement is impeached within reasonable 
time It is an equitable relief which should not 
be granted as a matter of course [Batten J C 
Bhicka V shaikh Amir 19 N I. E 1 

69 1 G 611 1928 Nag. 60 

— Redemption — Construction of d^ed^ 

Arrears from tenants — Premia occupancy 
tenants. 

Where a mortgage document provided that on 
redemption the mortgagor was to pay all sums 
then due in respect ot arrears from tenants, held it 
copld only mean such arrears as have not become 
time barred but could be recovered by aciiom. 

Where the mortgagee had given ocenpanoy 
rights opqfeceipt of premia he is bound to pay the 
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same to the mortgager as otherwise the hypotbeca 
when returned will be burdened with obligations 
{Ltndsay and' Kanhatya Lai, JJ ) Ghasi Kam -d 
Bhola Nath 21 A Ir. J 886 

— Redemption — Integrity^ when btoken 

If a mortgagee releases a portion of the moit* 
gaged propel ty by receiving the amount oi 
money alleged to be due from such portion, he 
does not theieby break the integrity ot the mort- 
gage, nor does it entitle the mortgagor to a 
redemption oi a portion only ot the property 
(Bancr$i and Gokul Prasad, JJ) Haji Ali 
Jan Khan -u Majid-ud-din 45 A 524 

21 A L J 460 I. R 4 A 244 1923 A 499 

Redemption — Invalidtiy of document 

— Found tn a pre empiion suit — Effect 
In a suit brought to redeem, a judgment in a 
previous pre-emption suit wherein it was 
f(jund the document was a sham and fictitious one 
was sought to be relied on as conclusive to show 
its natuie, Held^ the judgment may be admissible 
But IS not conclusive {Ltndsay and Kanhatya 
Lai, JJ ) Chhiddu v DtSRAj 21 A I J 793, 

— Redemption— 1 1 redeemable mortgage — 

Onus of prooi — Neerozhikkan Otti Kanom 

iliG Col 864 Ryru nambiar v Kanara Kurup 

701 0 20 U) 

— 'Redemption-- Onus of proof that the 

mortgage still subsists 

Plaintiffs alleged that certain trees had been 
moitgagid by their ancestor to the predecessors 
m-title 01 the defendants 
Held, the onus of proving that the mortgage 
subsists at the date oi suit, lies on plaintiffs, m 
the first instance If the defendants, admit 
previous mortgage but allege subsequent sale, the 
onus IS shifted on to them to pruve ownership by 
sale When they produce and prove revenue 
records in thieir lavour the onus is re-shilted to 
the plaintiffs who must prove their case | 
{Broadway t J ) JoTi Parshad v Rahmat Ali 

1923 Lab 243 

Redemption — Partial redemption when 

allowed See (1922 DiO CoL 8S4, Dinanath 
Mahish V, Nabakumar Hajra 70 1 C 542 

Redemption — Right to— Occupancy hold- 

tng^ Leasee 

« The- holders of a certain occupancy holding 
mor^ged their rights with possession before the 
passing of the Agra Ten Act After they had 
done so, they took a permanent lease of the 
holding ^rom the zemindar and transierred tbeir 
rights under the lease to a certain person who 
pi oceeded to redeem the mortgage HeW, that 
he had a right to redeem {Mears, C J and 
Stuart, J ) Mahabir Chaube y. Dip Naraih 
Chaube 1923 A. 140 (2) 

Redemption ^subsequent invalid sale— 

Contract to sell— If a good defence See Vendee 
AND Purchaser. 2 Bur Ii, J. 285 

’-Redemption'! suit for — What I plaintiff 

must prom^ , 

The plamjhff suing to redeem must prove a 
subsisting mortgage* Where the only evidence of 


MORTGAGE 

the mortgage was that contained in a certified 
copy of the original mortgage deed, and an 
entry in the khasra Abadt that ceriain A was 
then in poi>session as mortgagee Held, the evi- 
dence is not sufficient, when no connection is 
established between A and the present defendant 
{Campbell, J\ Ralla Ramv BerozDin 

1923 hah 665 

— Revival— Revenue sale — Purchase by 

mortgagee— Effect See Trusts Act, S 90 

IMys L J 30 

Rights of parties — Mortgagee becoming 

apart owner — Sale of entire property bad 

Where a mortgagee has become a part owner 
of the mortgaged property which is ordered to 
be sold under the mortgage decree then in the 
absence of any direction m the decree to the 
contrary and of any equities created against 
himself, he is entitled to sell the mortgaged 
properties in whatever order he chooses The 
purchase of the equity of redemption in a portion 
of the property splits up the mortgage and the 
mortgagee becomes entitled to recover only a 
proportionate share of the mortgage money b> 
the sale of the remaining portion He is not 
entitled to sell the remaining portion for the 
entire debt but the Court cannot compel him to 
sell the portion m which he has got equity of 
redemption {MulUck and Maopherson, JJ ) AitlaD 
Ali V, Abdul Hamid 2 Pat 716 - 

74 I C 102 1928 P* 490 

Sub mortgagee — Rights of— Powers to 

sell property 

A sub-mortgagee can ask for a sale of the 
original mortgagor’s interest in cases and m 
circumstances which would have entuled the 
original mortgagee on the date of the sub-mort- 
I gage to claim such relief. 20 M 35 , 27 A 472 foil 
{Kotval, A J C) Singhai Kanchedilal 
ShRidhaR 19R L R 64 72 1 C 427 

1923 Nag 222 

— Subi ogation— Assignment of security tf 

necessaty* 

A claim to subrogation can be sustained where 
there IS an agreement with the debtor that the 
lender shall be subrogated to the rights of the 
mortgagees Such an agreement may be express 
or may be presumed from the circumstances 
of the case The question to ask will be, whe- 
ther the new lender was lending money on the 
personal security of the borrower or on the 
understanding that he would be substituted in 
place of the former mortgagee {Dalai and Stntp^ 
son, A J C) Lutar Ram v Lal Ranjit Singh 
9 0 AA 1. B 677 73 I C 113 

— Subrogation — Right to— Discharge of 

prior mortgage — Proof 

I Where all that appears is* that the money 
advanced by a creditor was probably utilised to 
discharge a prior mortgage and it iS not even 
shown that the creditor was aware of the prior 
mortgage, there is no light of subrogation in 
flavour oi the creditor. {Das and l<ul7s)ant Sahay, 
JJ,) ]!aI PRagash hiNGH Rup Manjari 

4 Pat li. T 91 71 I. C 940 1923 P. l^p, 
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MaKTaAQE I 

SubsiiitiUd {security -Doctnne of hJhen 

ap^pttcable. 

The doctrine of substituted security only ap- 
plies where a possession of a particular 
property has b^n awarded to one party m heu 
of an undivided share in the whole pro- 
perty which was the subject of partition It 
does not apply when the entire property mort- 
gaged belonged to the mortgagors, and a person 
with no title has subsequently obtained 
possession of a portion of it behind the back of 
the mortgagees, [Ryves and Darnels, //,) Mr 
Aftab Beg am v Mahomed Ayub 

46 A 653 I S 4 A, 337 21 A L J 607 

74 1 C 346 

^ Smt by based on terms of decree of 

iicttlcment Court — If lies — Ltmtlatton, 

A suit for redemphon of a mortgage based on 
the terms of a decloratory decree obtained in the 
Regular Settlement Court in Oudh is maintainable 
and 18 governed by the 60 Years’ rule of limita- 
tion [Waztr H^san, A J , C ) Baldbo v Sher 
Bahadur Singh 9 0 A A L R 761 

741 C 42 

Suit— ‘Parties to — Persons setting up 

tiile paramount — Title if can be gone mto See 
c P. Code O 34, R 1 73 I C 428. 

MORTGAGOR AND MORTGAGEE— oj 

reuempHon — Compensation for land aaquistiton 
— Appropriation by mortgagee towards the un 
secured debts of the mortgagor — Rights of pin- 
chaser of the equity of redemption 

Whe^'e a portion ot the mortgaged property 
was acquired compulsorily b> the government 
tinder the Land Acquisition Act and the com- 
pensation money was appropriated by the 
mortgagee towards the unsecured debts due from 
the mortgagor with his consent it is not open to 
a subsequent purchaser of the equity of redemp 
tion to quesuQii the propriety of the appropriation 
The purchaser of the equity of redemption 
stands in no better position than the mortgagor 
and cannot dispute an appropnatmn assented to 
by bun before the purchase of the equity of re- 
demption {Walmslty and GhosCi J/ ) The Kustea. 
Loan Office Ltd v Annada Charan Chakra.- 

BARTHY* 

27 C W N 763 1923 Cal, 681 

Equity of redemption— Purchase of by 

mortgagee — Validity of. 

4 purchase of the equity of redemption by a 
mortgagee is valid and puts an end to' the right 
of the mortgagor {Dawson Miller and Adami 
//,) B^ddeo Singh v Meghd Singh 
" 74 I C 202 

^ ^ — Improvements Right of Mortgagee to 
thdue of improvepenU 

who makes improvement on the 
prot>exty IS entitled to compensation 
I on estatilished Principles of 

* Ibot On the principle embodied in 

of Property Act In valuing 

I a^d mot to 


MORTGAGOR AND MORTGAGEE 

tbe appreciated value of the property at the date 
of redemption [Pipon. J C/) Jit Singh v 
Gurdit Singh 70 I 0 1 

Lease by latter — Period of 

A mortgagee cannot give a valid lease to take 
effect beyond the time during which the mort- 
gage subsists^ [Fremantle f S M. and Burn, J M ) 
Bohra Jagram V Mt Kokida 

L R, 4A 866(RevO 

: — Mortgagee in possession — Adverse 

\ possession— Receipt of rents and profits 
1 So long as the mortgagee IS in possession his 
i possession is to some extent that of a trustee, 

I unlike or dm try lessees he is bound to preserve 
tbe right, title and interest of a mortgagor and to 
prevent an> invasion of that right by any stran- 
ger The moitgagor having put the mortgagee 
in his stead in the possession of the property 
enjoys immunity and beheves that so far as his 
I possession is concerned, his in erest will be pro 
I tected by the mortgagee Therefore, it the 
mortgagee has either by his neglect or in collu- 
sion allowed any other person to come into 
possession ot the property, there will be no inva- 
sion ot the Tights of the mortgagor and when the 
time for redemption arnves he will be entitled to 
treat “the stranger as a trespasser, and the 
stranger’s right by adverse posbession will not 
commence against the mortgagor unless and until 
the mortgagor has exercised his rights of redemp 
tion and had redeemed the property This is the 
case of a complete possession where no right of 
possession is exercised by tne mortgagor There 
may, however, be cases where tbe mortgagor and 
the mortgagee are both in possession ot ihe pro- 
perty in accordance with the arrangements ar- 
rived at by them and set forth in the covenant m 
the bond The possession of the mortgagee con 
s'^stb m the appropriation of the usufruct of the 
property and that usufruct may be emoyed by 
both mortgagor and mortgagee for the usufruct 
and the income of the property might far exceed 
the interest in lieu of which the mortgagee 
enjoys the possession of the property In such a 
case the application of the principle will be 
varied , but the principle will apply tg that por- 
tion of the usufruct which is supposed to be m 
the possession of the mortgagee 
When kakajri or rents and profits are reserved 
by the mortgage and are payable to the mort- 
gagor there is DO reason why the principle of 
adverse possession should not apply, though m 
order to take advantage of adverse possession it 
must satisfy alUhe conditions required for ad- 
verse possession, namely it must be open and 
hostile and to the knowledge of the mortgagor* 
A mere non payment of hakajrr or forbearance 
to realise it for any Ungtb of time wptdd not 
create any adverse possession nor a mere pay- 
ment gf the same to a stranger by duress, force 
or compulsion, unless such payment is made with 
the knowledge of the mortgagor that itr was being 
paid against his interest [Jwala Prasad cm4 
Ross, JJ ) Binanand Sawate V Thuroo Mahto 
(X923) Par 249 4 Pat L T 669 1923 P 692 

Powers of leasing— Lease granted 

msbtutton of Suit — If binding oh mortgagee.' 
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UOBXeAOOS AND J1ORX&A0EE 

A mortgagor is not entitled after making the 
mortgage to grant leases which may have the 
effect ot materially diminishing the value of the 
security for the remedies of the mortgagee under 
the mortgage Where a suit has been filed to 
enforce the mortgage the rights of the lessee are 
subject to the result of that suit and no effect can 
be given to them over the rights which another 
person may acquire in enforcement of the mort- 
gage 15 O C 239 Ref {Kanhatya Lai, /, C ) 
Mussammat Bibi SAIDUNNISSA V Faiyaz 
HassaN. 1933 Oudh 1 

^Profits from land — Income pom i^indt 

trees — When to be taken tit account 

It cannot be said as a rule that Tadi from 
Sindi trees is ordinarily a source of income and 
that the mortgagor of land on which there are 
Tadi trees can claim any profits on account of 
Tadi which it is possible to tap from the trees, 
though he can claim the lease money if it is prov- 
ed that the trees were actually leased m any 
year [koiwaU A I C) Sham Rao v Pandu- 
KANG 6 K I J* 93 71 I C 804 

1928 Nag 137 (2J 

Rights of mortgagee in fos^icsston — Suit 

to enforce moitgage barted by himtaUon—^ Effect 

»/ 

Once the mortgagee gets into possession of 
#he property mortgaged to him then the property 
security foe his debt and he is entitled to 
Remain in possession, though as a matter of fact if 
he endeavoured to recover the mortgage money 
by suit he might find himselt barred by statute 
of limitation {Macleod, C J and Crnmp^ J ) 
Rangappa V ViTHU 47 Bom, 652 

25 Bom L B 278 
72 I C 404 (1923) Bom 199 

Rights of moftgagee to sell hypothtca — 

Rights of purchaser 

The balance oi authorities is clearly in favour 
of the view that a mortgagee decree holder has 
the conduct of the sale and is entitled to execute 
the decree against any of the mortgaged proper- 
ties he pleases and if any question of equity 
arises between the decree holder and the persons 
10 whom ihe equity of redemption in the mort- 
gaged properties m or in any of them may have 
subsequently become vested that equity can only 
be enforced by an independent suit for contribu- 
tion and not in proceedings for execution Though 
parcel of the moitgaged properties is liable 
r^&ibly to Its value and tlie principle applies 
t^ith hquat force where the mortgagee himseh 
buys^ the equity of redemption in one or more ot 
such parcels or releases any part of the security) 
such an enquiry as in the rateable distribution oi 
the mortgage debt cannot be made in execution 
proceedings, {0as and Adanit,JJ ) SoRju Lal 
v Baij\"ath Prasad (1928) Pat 6 

71 1 C 26 1923 P 44 

to proceed against praperttes — 

Duty of Courts , 

I^hough it IS true to sa^ that a mortgagee can 
execute his decree against th^ mortgaged pro- 
perties m any order he likes* the Courts have 
^jurisdiction at the passing the decree to 

gjv^ (hrccfipns as to the m which thej/ are 


MUNICIPAL BOABD 

to be sold {Spencer and Odgei s JJ ) NarayaNa- 
Chetty V Vellaya Pillai 
45 M L J 722 33 M L X 181 (H C ) 
(1923) M W. N 881 

Right to possession — Omission to tmpead 

all the persons in possession 

Wnen a mortgagee used for recovery of the 
whole of the mortgaged property but by an 
oversight omitted to implead certain persons who 
had acquired a share in the property subsequent 
to the mortgage m suit so much only of the claim 
should be decreed as was proportionate to the 
inteiest of the persons who were before the 
Court {BatteUy J C ) Hira®a v Onkar 

721 C 468 1923 Nag 234 

Sale of pioperly by mortgagor — Privity 

of contract 

Where after creating a mortgage over a certain 
pioperty, ihe mortgagor sells the same to another 
and the vendee retains with him the amount lo 
redeem the mortgage, and the latter in h is turn 
sold to another under like conditions, there is no 
pUMty of contract between the mortgagee and 
the \endee and the latter is not liable for the 
money in his hands in a suit by the former 
{Campbell, J ) Ht Chet Kaur v GurmukH 
biNGH 1923 Lab 469 

Sub moi tgage — Suit by mortgagor for 

redemption^ Omission to implead one of the 
sub-mortgagees— Ri ght of sub-mortgagee. 

Certain propeities were mortgaged joint to B 
and C C sub-mortgaged hia interests to D and B 
his interest to R The mortgagor brought a suit 
for redemption impleading B C and R only and 
in that suit R claimed and obtained compensation 
for a shop on the footing that it was in the portion 
sub mortgaged to him byB, Subsequently D filed 
a suit against C and R for recovery of the com- 
pensation on the ground that the shop was in the 
portion sub mortgaged to herself and that the 
decision in the prior suit was eironeous It was 
found that the shop was in the portion belonging 
to C Held, (1) that notwithstanding the decree m 
the suit for redemption^ it was open to D the sub- 
mortgagee to pursue her rights agamst any pro 
perty m the hands of the sub mortgagor into 
which the security was converted , (2) that the 
plaintiff was not entitled to a decree against R 
there being no privity of any kind between thepa, 
(3) that the plaintiff sub-mortgag6c could, Ua 
against R, a stranger, subrogate herself only to 
such rights as her sub-mortgagor had agamSt 
him and was bound by the decree between her 
sub mortgagor and the stranger , (4) And that the 
plaintiff was entitled to a decree only against C 
her own mortgagor, for the money to her 20 
Cal 241, 33 M 429 Ref (Ramesam^ J ) RaRICHan 
Damayanti 44Jt L j 363 17 L, W 380 
82 M L X (HO) 273 
721 C 638 1928 Mad 440 

^Title to mortgaged property— Denial bj 

mortgager on tbe ground that' property was 
endowed to thh pnoUc— Not permissible, Bee 
Est^DPPET (1923) Bat 40 

* Y 

MUI^O^BAL "Z^lkSiTI^Representation of 
ngms— Failure to take acti>on— Effect^ ^ ^ ‘ 
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ictrssAiarAN waqf vaiidatino act 

E^ery Municipal Board represents the public 
as regards all property vested in them, but any 
neglect or refusal tn asserting or protecting such 
a right will not affect such rights, and members 
of the public can m the way provided in the C 
P*Code take action to sateguard their rights 
{Walsh and Ryv&s, JJ ) Ram Chand v Maula 
Baksh 21 a L J 882 L R 4A 683 

MUSSALHAN WAOE VALIDATINO ACT-Not 
retrospective effect See (1922) Dm Col 859 
Khajah Soleman Quadir V Sali Mullah Baha 
DUR< 21 A L J 1 37 c L. J 68 (P C ) 

—S 3 — Redemption-Mortgagee in posses 

Sion of cultivating land— Status of See (1922) Dig 
Col 858 Mt Anupa v Bhusay 

9 0 & A L E 202 

MUTATIOE PROCEEDINGS — Question as to 
possession— Duty oj court 

In mutation proceedings the Ist question to 
be considered is the question of possession 
Where the applicant has faded to prove posses- 
sion It IS the duty ot the court to reject the 
application, {Fremantle^ S Ut and Burn, J M) 
Salamat Ullahkh^is V Pan Dir Sita R4m 

I R 4 A 277 (Rev) 

HTSOBE 0* P CODE REGN. (Ill OE 1911), S 80— 
Suit against Land Acquisition o^cer — \oiice — 
Neoesstty for — Injunction 

The suit was m respect of land acquistion pro 
ceedmgs taken by the defendant in his capacity | 
of Land Acquistios Officer , and the reliefs asked 
for comprised a declaration that those proceed 
ings were all invalid and an injunction prohibit- 
nag the defendant from taking wrongful posses 
Sion of the land irom the plaintiffs Held that 
the suit was really to all intents and purposes 
One against a public officer iw respect of an act 
purporting to be done by such public officer 
within the meaning of S 80 of the Cud Pro 
cedure Code, and as such two months’ notice in 
writing was required before it was instituted 

The fact that there is a fear of imminent 
danger d the defendant is not lestrained by 
means of an injunction is not a reason for lading 
to comply with the very clear provisions of law 
as to notice 

The notice required by S 80 is imperative and 
should be served m aU cases, even where an 
injunction is asked for [Chandrasekhara Aiyar 
C, J, and JPlunu^r f } Brahmappa v Chakrapani 
Iyengar 1 Uys L JF 1 

HtaORE CODET FEES REGN (III Oy 1900), Soh 
3.^Ah S — Appltcaiton for review — Court fee pay- 
thereon^ 

J Xhd proper fee payable on a review application 
^i^sented after the 90th day is the fee leviable on 
tbc memorandum of a ppeal, that is to say the 


BEYS0RE;lIM N REGN (IV OF 1911), S, 20 

An order in restitution under S 144, C P C. is 
not an order in execution under S 47 but a decree 
in itself by force of the definition of decree in S 
2 (2) and an appeal from a decree generally falls 
under Sch I Art 1, and and valorem fees are 
payable in app'^al But as Sch II Art 7 as 
amended m 1922 provides for memoranda of 
appeals generally and does not contain the exclu 
Sion of orders rejecting plaints and decrees and 
orders having the force of decrees as before, the 
memorandum ot appeal falls under this article and 
a court fee of Rs 2 is enough [Chandf asekhara 
Aiyar and Ramaswaniy Iyengar, JJ ) Bhara- 
MAIYA V Chandraguptiah 1 Mys L, J 141 

MYSORE CElMINAIi PROCEDURE CODE REGN 
(II OE 1904) Ss 380 and 662 — Offences under Ss 
380 and 457 J, P C — Acquittal by Amildai 
Magistrate — Effect of 

Where the Amildar Magistrate had acquitted 
the petitioner of an offence punishable under S 
457, Indian Penal Code the District Magistrate 
has no power to convert the finding into one of 
guilt Under S 380 Criminal Procedure Code, 
It was competent for ♦he District Magistrate 
to deal with the case on the evidence recoided by 
the Amildar Magistrate and to either take action 
under S 662 Cr P Code or pas& such sentences 
on the accused for the offence of which he was 
found guilty by the Atmldar Magistiate as might 
seem to him proper {Plumer, J ) Chikkakai asa 
V Government OF Mysore 1 Mys L, J » 

MYSORE LAND REVENUE CODE, S 79 Para 2— 
Petmanent tenancy — Long enjoyment — Temple 
lands 

The mere fact that the relationship of land 
lord and tenant continued for over 40 years when 
there is nothing to show how the tenancy 
originated is not sufficient to justify an inference 
that the tenancy was a permanent one In 
the case of temple lands leased out by the 
trustees of the lemple the presumption is 
against the existence of a permanent ten- 
anc> and the burden of proving such a 
tenancy is upon those who alleges its existence 
Where the origin of a tenancy is sufficiently 
recent to be known and capable of proof there 
IS no room for the presumption in S, 79 (2) of the 
Mysore Land Rev, Code [Chandrasekara Aiyar 
C J and Plumber, J ) Sri Dharmazthala Sri 
Manjanathadevvru Bhandara V , Subba Bhat- 
ta IMys L J 3 

} MYSORE IIMITAXION REGULATION (IV OF 

'1911), S 7 — Pronote tn favour minoi plaintiff 
' and manager — Limitation. 

Where a promissory note is executed in favour 
' of a minor and* the managing member of the 
family the latter can give a valid discharge and 
I heince a suit brought more than 3 years after 


entire f^e pAyabl^ thereon, irrespective of the 
at the application for review The fact that 
^fL^^pJfcatian only refers to a matter of costs 
mK# m ffiffereence [Chandrasekhara Aiyar, 
J) Hussein Ah Sab v Allah* 

FEEB REGULATION (VIII of 

fesHtuttoh^ 


jthe minor attaining majority is barred 
[Chandrasekhara Iyer, C J and Plumer, J ) 
Subba Rao v Subba Rao 1 Mys L I 34 

S, 20 — Payment of interest as stick — 

What constitutes— Havaltha — Effect of 
If a mere promise by the debtor hihiself to pay 
the interest does not in law amount to a payW®*5t 
of interest such, it is difficult to see how some 
other person's promise to pay it, even if it be 
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MYSOEE MUKICIPAI EEGN (VII OF 1906), S, 96 

made so as to discbaige the debtor from liability 
to that extent, can amount to payment A mere 
bavaltha or substitution of liability, at any rate 
when unaccom pained by a definite settlement of 
accounts, does not operate as a payment for the 
purpose of b 20 of the Limitation Regulation 
[Chandra Sekhara Atyer^ C J and Plumer^ J ) 
Seetharama Bhatta V Kote Venkata Rao 

1 Mys L J 18 

MYSOEE MUNICIPAL EEGTJLATION (VII of 
1906) 5 ^95 — Application for bmldtng license — 
Fatlwe^ to pass orders on — Right to sue for 
damages^ 

Under S 96 of the Mysore Municipal Regula- 
tion when an application is put m for a bunding 
license, but no orders are passed on it within one 
month the applicant is entitled to go on with the 
construction He cannot bring a suit for dama- 
ges against the Municipality for illegally with 
holding a license, as he has a right to proceed 
without it thereafter [Chandrasekhara Atyur and 
Raftiaswami Iyengar, JJ ' Krishna. Rao v City 
Municipal Council, Bangalore 

1 Mys L J 129 

negligence — Railway accident — Trap— Con- 
irtbulton 

The plaintiff a child of seven sustained injuues 
by being run over by an engine when crossing a 
Riilwav line at a point tvhere to the knowledge 
of Railway authorities villagers crossed the line as 
licensees The driver and fireman did not keep a 
proper look out on the occassion though they 
knew of the special danger Held the plaintiff 
was entitled to damages 

If a Railway Company allows children to spnug 
over its lines it has to take all the precautions 
which though unnecessary m the cabe of adult 
are necessary to protect children against their 
own thoughtlessness In their case ordinary negli 
gence is sufficient to maintain an action, while in 
the case of adults a trap alone would render 
tiiem liable 

The negligence of parents in allowing children 
io walk over railway lines unaccompanied by 
others cannot be imputed to the child as m the 
nature of contributory negligence [Coutts Trot- 
ter, J ) Jayammal M S M Ry Company 
46 Mad 929 45 M L J 645 
(1923) M W N 878 18 L W 933 

^ ^Railway Company — Unprotected and 

^ up^kghied pit an the platform — Injuries — 
Uiabthi^ 

Where the plff. fell into an unprotected and 
unlighted pit on railway platform when he was 
waiting, ion 'a train and trying to get into a 
latrine , thje company is liable in damages for 
not keeping the place lighted at the time, 
[Coutts Trotter^ J ) Mack z; M S M Ry 
Company LTt> 45 M L J 424 

38 Jit L, T (H C ) 66 * 75 I C 860 

NEGOTIABLE INSTEUMENT— Draft— 
Dishonour by accepter— Rate of exchange — Due 
date of payment '' 

A 'foreign dialt qontamed th^ following express 
stipulation^** Draft to' be paid’at current rate for 
Ban}c Demand rate at dat'6 of payment The bill 
vva3*di‘'Iiononred by the acceptor andmasffit 


NEGOTIABLE INSTRUMENTS ACT, S 7 

against him Held that the rate of exchange 
should be calculated at the due date of payment 
The date of payment could only mean the day on 
which the acceptor agreed to pay and not some 
other day at winch he might choose to tender the 
money or might be forced to pay by an order of 
the Court \Macleod, C J and Crump, J) 
Muller Maclean and Co v Kaderbhoy 
Mulla 47 Bom 493 26 Bom L E 177 

72 J C 246 .1923 Bom 241 

NEG 'INSTRUMENTS J P^G^-HundiSubshtuted 
unstamped paper — Liability under former 

Defendants executed a hundt which was not 
duly stamped for the same amount in favour of 
the plaintiffs by way of renewal of the previous 
hundi and made an endorsement on the back of 
the latter hundt that another hundt for Rs 1,000 
bad been executed in lieu thereof Held the 
giving of the second hundt would have operated 
as a discharge of the previous hundi, only u the 
second hundt was legally enforceable The 
question as to the negotiability or non-negotxabi- 
iitj of an instrument is quite distinct from the 
question of a party’s discharge from liability of 
the holder, and that the liability of the drawer of 
a bill of exchange or of any subsequent party 
thereto is not m any way affected by the docu- 
ment being negotiable or otherwise Nor can mere 
cancellation have the effect of discharging a party 
from liability unless it is made with ihe express 
intention of discharging that party for if it is 
mode unintentionally or is made under a mistake 
It will be inoperative. The negotiable security by 
a debtor to his cteditor oi:erated as a conditional 
payment onjy and not as a satisfaction of tne 
J_Scoti-Smtth and Moti bagar^ JJ ) Firm 
Rahmat Ali 7j Firm Dewa Singh, Man Singh 
75 I C 827 1923 Lah 396 

S 4 — Promissory note— Interest payable 

annually — Effect 

An instrument in writing containing an un- 
conditional undertaking to pay a certain sum to 
X or order contained a further clause undertak- 
ing to pay interest annually Held, it was incon- 
sistent with the document being a promissory 
note, Such a note if improperly stamped, is 
inadmissible for any purpose under b 35 of the 
Stamp Act [Broadway, J) Joti Parshad 
Brij Raj Sharan, 5 Lah L J,' 148 

1923 LaE, 29 

S 4 — Promissory note-*- Request to pay 

— Effect of 

The document m question was in the shape of a 
request the plaintiff to pay the defendants 
Rs 500 which the defendants would pay with 
interest. Held, this was a conditional contract, 
The liability w^as upon the defendants after a*^ 
advance of Rs 600 was made by the plaintiff 
No doubt the payment had been proved and the 
Uabjlity under the document was clear , bul the 
document as executed was not unconditional 
contract and was therefore, not a promissory note 
under the Negotiable Instruments Act {Jwala 
Prasad and Ross, JJ) Sarju Sahu v, Sukhi I^al^ 

4Pat.X T 677 

' *t'^B{pndi’-OraJ acceptance — 

demy ofx 
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NEGOTIABLE INSTEUMENTS ACT, S 8 

Where a hundi was not accepted as required by 
S 7 of the Act, namely, by the drawee signing 
his assent on the bill, but the couit found on the 
oral evidence that the applicants did accept it 
verbally and on this basis decreed the suit against 
them Held this was erroneous in law {Darnels 
J) Firm of Dwarka Das Ajodhya. Prasad v 
Firm of Lachmi N\rain Giedhari Lal 

L E 4A 356 74 1 0 692 


NEGOTIABLE INSTEU2IENT8 ACT, S. 67 

S 28 — Hundi — Signing as mumm 

Section 28 of the Negotiable Instruments Act 
can have no application to a case where it is found 
that the defendant signed the Hundi as mumm 
and that money was lent not to him in his per- 
sonal capacity but to the firns {Bancjji and 
Gokul Pf asad) JJ ) Firm of Hajsari Lal 
Chhanga Mal V SOHAN Lal 76 I, C 609 

1923 A 407 


-88 8, 9 '7$-^Payee of pio-note pfOhtbt^ed 

from collecting --Indorsee from payee— If a 
holder or holder tn due course^ 

Where there is a prohibitory order of court 
restraining the payee from dealing with or recei- 
V ng the money due under a promissory note an 
endorsee from him with knowledge of the pro 
btbition IS not a holder m due course under S* 9 
oi theNeg Insts Act 

The title of a holder of a promissory note who 
IS unable to deal witb the note or receive money 
due under it is to that extent defective, and an 
indorsee from him who is aware of his disability 
has a sufficient cause to believe that a defect 
existed in his title and is therefore not a holder 
in due course* 

Such an indorsee is not even a holder of the 
note as the indorsement under which be derived 
htle was an invalid indorsement, as the maker 
after the prohibitoiy order cannot transfer any 
better title to hia indorsee {Phillips and Dtva 
dOSSsJJ.) Subramania Aiyar V, Chokicalinga 
Mudaliar 46 Mad 416 44 M L J, 206 

17 L, W 314 (1923) Mad 317 (2) 72 I C, 189 


d— Before the amount becomes payable 
payable on demand 

A promissory note payable on deman dadoes not 
becojne payable until a demand is actually made 
and if there is no evidence to show that the trans- 
fer of the note was made after the demand, it is 
perfectly valid transfer and the transferee is ‘ hold- 
er dpe course ’ 47 Cal 861 Ref {Campbell 
o^tUcH Sagctr.JJ,] Bulaqi MaL v Abdul 

1923 Lah 638 


8 ISand AoL VIII of 1919, S Z—Hegoit 

able Instrumeni—DefimUon 
A negotiable instrument means a promissory 
note, bill of exchange, or cheque payable either 
to order or to bearer, and a promissory note, bill 
of exebaoge or cheque if payable to Order which 
IS expressed to be so payable or which is'expres 
se4tc be payable to a particular person abd does 
^ contain words prohibiting transfer or mdica- 
intention that it shall not be transferable. 

Sagar, J ) Hans Raj Eachhmi Narain 
1923 Lah 388 


^-^Omssston testate amount of the 
ihe body of the tnsirument — Effect o/, 
|cm^ as the amount of a pronote can be 
from the instrument itself without 
|d,^flbo tiunission lo state it in the body 
>^does not vitiate its character as 
162 dist (Duckworth, J,) 



ijN Hong 
. C 


1823 Bang, 97* 


8, 43 — Failure of consideration for pi o- 

note— Obligation to pay 

A promissory note given as part of the prize 
of a portion of a house to which the vendor could 
not convey a good title is not supported by con- 
sideration and there is no obligation to pay the 
amount of the note, {Pratt, J) Mo Ayoob v 
SowDAGOR 1 Bur L J.261 

1923 Bang. 127 (2) 

Ss 46j 58 and 85 — Negotiable instrument 

— Hundi — Indorsement by holder-— Hundi sent 
by post to indorsee— Hundi taken by sit anger — 
Payment to forged endoJ soment *— Right of 
plaintiff 

If a party primarily liable on a negotiable 
instrument pays the amount thereof to a wrong 
person, who holds it under a forged indorsement 
he remains liable to the true owner The only 
exception to this is wheie the payee’s indorse- 
ment on a cheque payable to order is forged In 
such a case the arawer is discharged if he pays 
the amount in due course No holder of a nego- 
tiable instrument, though he may be a holder in 
due course, can acquire a title to the instrument 
through a forged indorsement S 58 of the Neg 
Instrument Act which protects a holder in due 
course where a negotiable instrument has been 
obtained by means of an offence does not apply 
to a case of forgery 24 B 65, 28 A 428 , 36 C 
239 Ref 

In the case ot goods, if a man takes and sells 
them when he has no right the owner may waive 
the part and recover the proceeds m an action for 
money had and received And equally if a per- 
son wrongfully convert a bill and receive the 
amount, the owner ot the bill may either sue in- 
tort, or may waive the tort, and recover the money 
as received to his use Where a person forges 
a name in a hundi and gets payment, he is guilty 
of a conversion of the hundi and the proceeds of 
the hundi received by him are the moneys of the 
true owner Where a hundi, is sent by post, the 
postofficeis the agent of the person to whom 
: the biU or note is posted if there be express or 
implied authority to send by post, but if there be 
: no such authority the post office is the agent of 
the sender (Mulla^ J ) Thorappa Devanappa ’U 
UmedMalji 26 Bom I B ^4. 

S8, 51 and 50 — Indorsee for collection 

—Joint indorsees—Successive endorsements^^in 
blank— Effect of, See (1922) Dig Col 860 
Annamalax Chetty V Muthiah Chetty 

70 L C. 590 

S 57 — Promissory note %n favour of 

executor — Suit by legatee — Indorsement— Suit on 
promissory no*e if matnlatnable 

Defendant executed a promissory ndte " in 
favour A One of the iSsecutorS of the 
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NEGOTIABLE INSTBXJMENTS ACT, 8 58 

a deceased person The executors were subse- 
quently discharged and one of the legatees, in 
whom the estate vested, assigned the promissory 
note to the plaintiff There was no indorsement 
of the promissory note by the executor in favour 
of the legatee In a suit on the promissory note 
by the plamiiff held, that the plaintiff had no 
valid tale to the promissory note and the suit was 
not maintainable [Ayling and Odgers, JJ ) 
Kuppuswami Mudaliar V, Narayanaswami 
Iyer. 44 iff I J 510 32 Iff L T (H C ) X92 
lY X W 676 (1923) M W N 332 
70 I C 670 1923 Mad 593 

Ss bS&ndBS—Jnler-relahon 

No person can claim title to any negotiable 
instrument through a forged endorsement 
except in cases mentioned in S 85 of the Nego- 
tiable Instruments Act The possession of theiper- 
son with a detective title is diflerent fiom ithe 
person that has no title at all The endorsements 
through which the holder in due course can claim 
must be genuine Though the pledgee may be 
Ignorant of the fact that the endorsements had 
been forged still he takes the pledgee at his peril 
and therefore acquires no title whate/er [Ken- 
nedy, J C and Raymond, A J C.) The Karachi 
Bank v Kodumal K\li3Mal 1923 Smd 54 

■ ' *8 63 and BB --^Presentment for accept- 

uitce-^Handi payable on demand 
The presentment requisite in the case of a 
Hundi IS presentment for payment and not pre- 
sentment lor acceptance bs 63 Be 83 oi the 
Negotiable Instruments Act regulate the condition 
under wh ch a presentment for acceptance is valid 
and the consequence of not complying with these 
conditions and have no application to huodi pay- 
able on demand [Daniels^ J ) Nand L4L v 
Firm Gulab Rai Narain Das 7110 610 

1923 A 345 

Ss 64 and 76 (a) — Losi of Hunm — 

sen tat] on — Necessity for 
Neither bankruptcy nor death of the party dis- 
penses with the presentment under section 64 of 
theNeg Ins Act as even the loss of the bill oi 
the note does not excuse non-presentment 
Power to obtain duplicate in case of loss is a 
part of the mercantile laws of countries and ample 
scope IS given to it by Court of Equity m England 
both on bills lost before and after maturity and 
on notes as well 

Indian Courts administering rules of equity, 
justice, and good conscience will adopt the above 
as being not only in consonance with the ^^pirit 
ot the section but also as being the rule applied 
to similar cases m England {bcoit Smith, J ) Firm 
OF Udho Ram Chandi Ram v Firm of Hem Raj 
Tej Bhan 72 I> C 777 

— S. 76 (dj— Hundi — Presentation — Plea of 

^Subsequent plea that no presentation was 
necessary-^Drawee having no funds of drawer— 
Effect of, See (1922) Dig Col 861 Genoa Lal 
V Balkishen 70 I, C 696 

— — S 87 — Material aWeratioc — Name of; 
payee See (1922) Dig Col. 861. Kamal Khan i 
PiNUAMC 0 BlN» - . n 1. 0. 412. 

Y D~64 


mo 

N W 'f P REGULATION (VI OF 1901), S 3 

S IIB— Consideration — Recital of pay 

menl of cash — Variation in details — Effect 
Where the promissory note recites payment of 
consideration in cash there is a presumption in its 
favour and if defendant does not rebut it a decree 
can be passed against him. But where the plaintiff 
himself goes into the box and sets up a story of 
payment of part in cash and part in some other way 
but fail to prove the latter, he will fail to the exten. 
of the latter amounts, [Mears C J ana Piggott, J 
Lala Shambhu Dayal V Lala Lallu Mat ) 

L R 4 A, 458 

»'■ — S IIB—Hundt—Plea that transaction 

was by way of loan— Onus 
Where a person alleges that a hundi was given 
by way oi loan and thattue transaction was leaUy 
one of loan ui the form of a hundi the onus of 
proofs lies on him {hohal, A J C) Govar- 
DHANDASr HaRLaL RaMSUKH, 

69 I C. 541 1923 Nag 62^ 

non-teansferable occupancy holding 

— Liability to sale 

A non-transferable occupancy holding can be 
sold in executif'n ot a money decree. [Das and 
Kulwant Sahay, JJ ] Surajdeo Narain ^ingh 
PARTAP Rai 2 Pat 739 4 Pat L T 405 
1923 Pat 213 76 I 0 284 1923 P. 614 
NORTHERN INDIA CANAL AND DRAINAGE ACT 
(VIII Of 1873), 3 15 — Repairing canals 
The words “may execute all works” in S 15 
are independent of the preceding words and it 
13 impossible to execute any work as a canal 
without entering upon the land adjacent [Ham- 
son and Zajar AU^ JJ ) Punjab Cotton Press 
Coy V Secretary of State for inpia 

4 Lah. 428. 

N. W F P REGULATION (VI OF 1901), S 3— 

Hazaia Settlement Rules — Effect and scope of 
It lb difficult to regard section 60 of the 
Hazara Settlement Rules of 1872 as laying 
down anything more than a rule of evidence 
It IS perfectly clear that the I.egislature mt n- 
ded that Regulation VI of 1901 should be retros- 
pective It must be remembered that this Regul- 
ation goes beyond a mere repeal oi the Regulation 
of 1872 and adds in section 5 a very definite pro- 
nouncemeiit that entries made in the Regular 
Settlement of 1871 shall be regarded as having no 
mere force than entries made m any other Settle 
meut It would be difficult perhaps to describe 
this provisibn as having a tetrospecthe effect, 
as us object is to prescribe a rule of evidence (or 
Courts adjudicating upon cases which arise after 
us enactment It could only be regarded as 
retrospective if it be assumed that Regulation I of 
1872 not only prescribed a rule of evidence for 
the guidance of Courts, but also conferred an 
ab&olute title irrespective of the evidence upon 
which a title was based If this latter view of 
Regulation I of 1872 be accepted, it is clear that 
the Legislature in putting into law Regulation VI 
of 1901 deliberately intended a retrospectue effect, 
i e , that even if a valid title bad been conferred 
by Regulation I of 1872, such a title should no 
longer be considered valid by the Courts and 
should be open to challenge exactly as any other 
title recorded m the Settlement is^ so open 
[Ptpdn^ J, C ) Ghulam Haidar Shah u Bazip 
SliAH. 72 !• 0 989 
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N W* F* P* REKT ACT {1681). S. 30 

U W F P EEKT ACT (1881), S, 80 (D) Acqutst- 
H3n of unUer-proprtetury rtghi — PlanUng groie 
inland — Payment oj- rent, 

lu a suit for a declaranon under S lw8 of the 
Tenancy Act that tbe piauiiiffs had acquired 
under proprietary ngh s under that sec ir»n on the 
ground that tne land in suit had been held rent 
free for over 50 years, it was lound that the land 
was granted to the predecessor of the plaintiffs 
under a written “ danpatra’^ about 100 ^ears ago 
The grant gave the grantee the right either to u-e 
the land for cultivation or to plant it with a 
grov’e The grantee planted a grove in it Thera 
was, evidence of the payment ot rent by givng a 
ball share of the produce vi the grove Held tha" 
the land in question not having been let or held 
for agricultural purposes within the meaning oi 
S 4 of the Tenancy Act, the plaintiff's suit wa-. 
unsustainable {Ryves and Daniels^ JJ) Keshj 
D4S HANUM/^N Pvnday 
45 A 640 21 A L J, 576 L E 4 A 203 (Eev.) . 

74 I. C 024 1924 A. 63 

OATHS ACT, S I— Party agreeing to abide by 
oath of his opponent — Power of Court io go into 
evidence 

When a party agrees to abide by the oath of 
the other party or any particular w tness, he 
clearly takes the risk of the witness swearing 
falsely What he sa>s in effect is ‘whatever 
this witness s ates on oath, I am prepared to 
accept as true and to have the case decided on 
the basis of it " In such a c-ise the court acts 
illegally and with material irregularity in entering 
into evidence on the question of consideration If 
a Court notwithstanding such an agreement is to 
bs at liberty to entei into evidence as to the truth 
or falsehood of the statement made, the effect in 
substance is to wipe out the agreement altogether, 
it might not as well have been entered into 
(Daniels, J ) Mithv Lal v Ski Lal 

45 A 724 21 A L J 637 . 

I E 4 A, 696 74 I C 918 

Sfl 8 and 9— Scope of— Reference to 

referee — Court discretion to refuse — Pleader's 
power to refer. 

Where the parties to an arbitration agreed | 
merely to abide by the statement of a referee | 
even though not *oq oath or solemn affirmation' j 
then neither Section 8 nor Section 9 oi the Oath> | 
Act would be applicable* Section ? is by no | 
means mandatory and it seems that und^r certain i 
special circumstances the Court may have ^iscre 
tioia to refuse to refer the matter to the referee, 
If no judicial proceeding had been recorded il 
might very well have been that the so-called 
agreement was an informal talk not reduced to 
writing, and in any case looking at the fact that 
the respondent had the very next day withdrawn 
from the agreement and revoked it, it cannot be 
said the Court was wrong m exercising its discre 
hlqn and m ordering that the case should be dis 
on the merits A pat tv’s agent binds 
'by an agreement under Section 9 as 
^i^^ a party himself A vakalatnama gives 
SSji&fsmfhonty to a pleader to agree to make 
a 9 3 A LJ 654 R<,f 
S^TA BiBilif, Kbuda Baksh. 

1923 A 65 


OCCTTPAHCY HOTDIHG* 

S, \ A— Child witness 

The Court should only examine a child of ten- 
dei years as a witness after jt has sansfied itself 
that thecDildis sufchcieutly develop .d m intellect 
to understaud what it has been and to 
afterwards inform the Court thereof If the 
child was sufficiently developed imeilectualU to 
de cribe what she had suffered and, therefore, 
her testimonv or account ‘-t it before the Magist- 
rate cannot be brusned aside as inadmissible 
merely because no oath !S administered to her, 
(Jafar Ah, J) Hvssain Khan v Empekor 

1923 Lah 332. 

OCCUPANCY HOLDING- Ejectment — Notice— 
Requisites of 

Uu the death of the tenant of an occup mey 
bolding, hib tWO suns succeeded him m the hold 
ing but the name of one only was entei ed in the 
papers. The zemindar issued notice ot ejectment 
10 the person whose name was found in the pa- 
pers Ht/d that the not'ce was adequate (Burn, 
J M ) Rameshwar V, Mir Talib Ali 

L E 4 A 63 (Eev). 

-Mortgage — Abatement — Right of land- 
lord 

Where a tenant mortgages his occupancy hold- 
ing which Is noL transferable by custom the moit 
gage Is not invalid and does not confei any right 
on ihe landlord to ha\e it declared invalid or not 
binding on tne mortgagor If the landlord acqui^ 
res the interest ot the mortgagors in the holding 
the mortgagee is en tiled to entorce the moitgage 
as against the landlord (Walnisley and Ghose, 
JJ.) Sajedhar Rahman v Rakhal chandrv 
Roy. 70 I C 71, 

— Mortgagee — Dispossession by Zemtniar 

of fi\ed rate tenant — Effect on mortgagee's right 
A hxed rate occupancy tenant mortgaged his 
holding and subsequently died He was succeed 
ed by his nep’ ew whom ihe Xtmindar forcibly 
dispossessed, Tt^e nept ew took no s eps to re 
cover the holding from the zemindar In a suit 
by the mortgagee to entorce the mortgage held 
that the inaction of the tenant amounted merely to 
a surrender of the holdings and that surrender 
did not atfect the rights of the mortgagee to en- 
force the mortgage (Meats, CJ and Bauerp, J ) 
Ram: Khelawan v BriJ Lal. 2X a L j 296 
L E 4 A 169 (Eev ) 71 1 0 991 (1) 
1923 A 295 llj. 

Mortgage — Rights of mortgagor and 

mortgagee 

Even though a mortgage of an occupancy hold- 
ing be illegal, still the mortgagor cannot take 
advantage of its illegality (Fremantle, S. M* and 
Burn, J M) Bhupat v Dola Ram 

L E 4A 94 (Eev.) 

Mortgage under the lenancy Act — 

Relinquishment — Suit to eject mortgagee 
An occupancy tenant mortgaged his holding and 
subsequently relinquished the holding. This was 
after the passing of the Agra Ten Act, In a 
suit by the Zemindar to eject the mortgage^ if. Id, 
that the mortgagee’s title being based on an 
illegal transaction, the knowledge o| the Zemihd^ 
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was Immaterial and he was entitled to eject {BtJftt 
S M and Pearson, J M.) Zubair Ahmad v 
SuBRATi I K 4 A Y5 (Rev i 

Moi tga^e'—Vahdiiy of— Right of Mai* 

guzar 

As between the mortgagor and mortgagee the 
mortgage of an absolute occupancy holding is 
valid unless and until it is avoided by the 
malguzar A moitgage ultimately assented to by 
the malguzar has priority over a subsequent 
mortgage consented to by the malguzar before the 
consent to the first mortgage {BatUn, J C 
Kunjilal V Pannalal 19 N L It 10 

71 1 C 325 1923 Nag 91 (1), 

transferable Execuhon sale by 

ordinary creditor 

Having regard to the decision of the Full Bench 
in 42 Cal. 172 it must be held (hat a non trans 
ferable occupancy holding is liable to be sold m 
execution ol a money decree notwithstanding the 
objeciions ol ihe raiyat 48 Cal 184 {Chatter) ea 
and cuming, JJ ) Kenaram Fal v Kind Mandal 
60 Cal 608 75 I C 379 

^ .■■■ -^Mon^tramferabte-^Sale of share — Rights 
of landlord to eject 

the absence of proof of abandonment a sale 
6l a share of a non^Uauslerahie occupancy hold- 
ing does not entitle the landlord (o khuc poises- 
siou, [Woodroffe and Choice, JJ ) Sarat CHA:^DRA 
De V AIanorama Debi 1923 0 181 

Purchase} by co^shartr landlord— ^talu'i 

of purchaser 

The plaintiffs and de endant were cosharers in 
a taluq whica comprised the di'^puted lands ab an 
occupancy holding The lust piamtitf purchased 
the occupancy holding m exe<-ution of a mortgage 
decree Held that ihe legal effect ot tms purchase 
was that the holding ceased to exist as an occup- 
ancy holding ni the hands of the plaintiff as co 
sharer landlord a id the plaintiff held the land as 
nOii o^^cupaucy raiyat ( dvokerjee and Chotzn.f , 

JJ ) ABlNAsH LHANDRA BHATTACHARJEE ^ 

Amar Chandra De 27 c,W,N. 760 70 1 C 82ti 

ReUnqunhment or tenant — Effect 

Where an occupancy tenant relinquishes his 
h^mg in favom ot the ^emiodar the Utier alsj 
bec^oiea me transferee of any mortgagor’s rignt 
which might nave oeen created and is entnled to 
recUem {Eimti and Ryves^ JJ.) Kumar 
Santhwar V Bishun Mohan Sahai 
2i A. U 120 73 i 0 651 1923 A 263 (ll 

Sub-Tenancy—^ Tenant allowing colla- 

feral to share %n cultivation. 

Where a tenant allows a collateral relation to 
share la his cultivation such possession does not 
confer on the collateral any share m (he occup- 
ancy holding But it does not necessarily imply 
that a sub-tenancy has been created {Fremantle, 
b. M and Burnt Jt M,) OuR CHaran v Sama^n 
Din LE4A65(Bev). 

— —^Successfon ^ Order directing entry in 
— If ^binding on Zemindar^ 


OCCITPANOY EIGHTS. 

An order directing an entry regarding succes- 
sion to occupancy rights made without informa- 
tion to the zemindar and wuhout hjs knowledge 
IS not binding on him {Bunif S M and Pearsofit 
J M ) HiRA Lal V Kesho 

i B 4 A 78 (Eev ) 

Surrender —Reltnguishment-^ Necessity 

for — Agt eement to reltnqfnsh— Enforcement 

Unless a relinquishment of occupancy right is 
accoinpained by actual surrender to ihe land, it 
IS not operative, A mere ag eement to relinquish 
occupancy right, whether or not consideration, 
passes c-mriot be legally enforced {t^anhaia Lal^ 
J C ) MT. BaBi bAIDUNNISSA V FaIYAZ HASAN 

1923 Oudh 1. 

Tfansfer of— Abatement — Suit for eject* 

ment — Right of landlord 

Where a tenant transfers ail occupancy holding 
not transferable by custom, and the transferee gets 
fnto posbesstori of me property and remain in 
such possession for 9 years, the original tenant 
not inak ng any arrangement tor payment of rent 
ot tne landloid, there is an abandonment of 
the holding entitling a landlord to sue m ejectment. 
The landlord's rights ot rc entry cannot be 
defeated by the trans eree putting anoiigmal 
tenant in ostensible possession ol a portion ol the 
holding or pleading defects in his own iitle. The 
landlord lo such a ca^e need only prove that there 
has been a trans er ot the entire uiferest of tne 
tenant and that the transferee is in possession of 
the entire holding by virtue and in pursuance of 
such transfer [Woodrpffe and Suhrawrady, JJ ) 
SaSHI BHUSANJHA V AHMADUELAH CnowDilURY. 

69 I C 1005 

OCCUPANCY EIQHTS-^Acc/'«af of — Joint tenants 
—Hclinquiahmeni— Period oj joint occupation if 
counts 

Where one of two occii'^ancy tenants of a hold 
mg rt'signs hib rights this relinquishment does 
nut atfect the rights ol the other 

Where tne uecupaucy i ights are m the course 
of accrual the position is however d fiurent The 
relaiquishment elfccib a change in ihe leuancy 
and coQbi quentlv ibe period befui e the relinquish- 
ment cannot be counted towards the accrual of 
occupancy rghis 

[Per Bufn^ o M,) - If a joint ter ant relinquishes 
the holding but continues to be a member of the 
joint cui'ivating Darinership there is no change 
in lenancy If the lelinquishmeut is genuine and 
there is no longer any suarmg in the cuhivatuu of 
the holding there is a change in the tenancy 
(bremaniU,S M and Burn, J M) Seth Prem 
Nakain V. Oanga. T E 4 a 369 (Eev 

Acqutstfton of— Allotment of land— Pay 

ment of rent 

During the pendency of partition proceedings 
the plot in dtspme was allotted to the delendauts 
who was also a go sharer at that ume and he was 
recorded as paying rent. Held that the defendant 
was entitled to count the period between the 
allotment and enforcement of partition towards 
the acquisition of occupancy rights {FiemantU 
)iBEELAR SlNCH V, JAFAR KhaN 

^ Ir, E.4A.26T 
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OFFICE — Resignation — When takes effect 

An otfice does not beCom<* vacant on the 
resignation of the office holder, but only on the 
acceptance of the resignation This applies to 
the case of an Honorary Magistrate also 
[Ramesam, J) Akxjla Sudarsan\ Rao v 
Christian Pillai, 45 M L J 798 

OFFICIAL EEFEREE — Powcf of — Rules deiet- 
tnimng 

The official Referee in Madras is only a perma- 
nent Commissioner Hts po^\ers must be deter 
mined with reference to the Cuil Piocedure Code 
and the Original Side Rules and not the Rules of 
the Supreme Court with regard to Referees and 
Masters [ktwtatasamy J ) Abdvi. Wa 

HAB Sahib v Rokia Bibi Sahib a 73 X C 903 (2) 

OPIUM ACT (I OF 1878). S. d--i>pectally em 
poweied^ll hat ts^Ct P Code, S, 39 

Where a government notitication empowers 
second class Magistrates of a particular locality 
mentioned m a list appended to it, to try case a 
under the opium Act, that meets the requirements ! 
of S 3 opium Act {Altng and Odgers, JJ ) ' 
Alaga Pillai v Emperor 74 I C 958 

24 Cr L J. 846 

— S ^ — Rules under — Preparations for 

admixture of opium— Meamnmg of— Rule 57 [d] j 

3 he word preparation in R 37 (d) of the i 
Excise Rules framed under the Opium Act 
designates a completed or manutactured article 
and not an article in process of manufacture, the 
test being whether the stage has been reached at 
which it can be used. So also the word *‘admix 
tore” refers only to a completed article, and 
can only be applied after the mixing has been 
finished and not earlier In the intermediate stages 
an offence has only been committed in the 
amount of opium used in the manufacture i$ 
more than that permitted fay Law. {Harnson^ J ) 
Mt. Hamifi V Emperor. 4 Lah 12 

73 I C 700 24 Cr L J 668 

S 9 (cl— PiJssiJssmw of opium— Offence— 

Visitor to a House 

Where the accused was a visitor to a house 
and inside the bed used by her there was found 
a quantity of opium she could not be convicted o 
an offence under S 9 (c) of the Opium Act m the 
absence of proof that the bed belonged to har, 
(Young, Jd MaMii^ Emperor 2 Bur I J 16 
75 I C 358 (1) £4 Cr. L. J 934 (1) 
1928 Bang. 152 

Ss 11 and 12— Order of confiscation— 

Ro opportunity to show cause — Iilegalit> — Fine 
in lieu of confiscation bee (1922) Dig Col 862 
Manohan Dass V Rahim Box 

1 Pat. L B (Cr ) 32 69 I. C 635 
23 Cr L J 747 

OBISSA TEKANCY ACT, S. 236- Shikmi tenant— 
Ejectment Sue (1922) Dig Col 865 Kandhri 
tt. ARJUN SahU 70 I. G 856 

OTDE caenu BKJEST PABA. 272(XI)— P/rarfuf’s 
f$ie—Tdficafion 

Where ciner pl9$der appears far the respondent 
^ ^ Wher Sitage of the case and another pleader 


appears at the hearing of the appeal, full fee should 
be allowed and not merely half the full scale 
{Daniels and Lyle, A J C] Rahu Indrapratab 
Sahi V Raja Abu jai'ar 1923 Oudh 55 (2) 

70 I C 99 (1), 

OUDH ESTATES ACT — Amendment Act of J910 — 
Estate—Piansfcrioa peison not an immediate 
successor — Effect 

A transfer of an estate prior to the Oudh esta- 
tes Act Amending Act, 1910, to a person who is an 
immediate successoi, even though he is in the 
line Of succession, operates to take the estate out 
of the special limitations of descent {Lord Philh- 
more) Lal Ram Singh v Deputy Commis- 
sioner OF Partabgar 45 A 696 

21 A L J 777 33 M L T 355 (P. C ) 
26 0. C 257 9 0 & A L B 746 60 I A 266 
(1923) M W H 591 1923 P G 160 


Primogeniture— Reversioner See (1922) 

Dig Col S65 Kuar Nagbshar Sahai z< Kuar 
Mata Prasad 69 1 C 730 


Primogeniture— Reversioner. See (1922) 

Dig Col 865 Thakurain Harnaih Kuar v 
Thakur Indar Bahadur Singh 

44 M L J 489 9 0 L I 652 
, 27 C.W N, 949 9 0 & A I B 270 18 L W 383 
26 0 C 223 33 M L T 216 (P. C } . 
37 C^L J 846 711 C 929 
601 A 69 


seintmem^uojeoi of 

The first summary settlement m Oudh did not 
finally decide the proprietory title of the person 
who had engaged to pay the fixed revenue to the 
British Government To allay mis-giving in the 
miiids of the landholder it was considerd neces- 
sary to settle proprietory rights after confiscation 
All such proprietory rights were grants from the 
British Government and started fie^h titles to the 
property, but it does not follow that these titles 
were free from the personal law of the grantees 
as regards succession and title of beirs This 
settlement gave finality and perpetuity in respect 
to the prcprietory right m the soil Subsequently 
to emphasize this fact of the grant of a proprie- 
tory title sanads were issued to Taluqdars 
m accordance with letters of the Governor 
General in Council These letters were subse- 
legislation under Act 
II of 1869 They declare that every Taluqdar 
with wnom a summary settlement had been made 
since the re-occupation of the Province, thereby 
acquired a permanent hereditary and transferable 
right in the Taluqa for which he bad engaged 
indudiog the perpetual privilege of engaging with 
revenue of the Taluqa. 
I he Liner Commissioner proposed a form of 
sanad and the approved toim was sent to him by 
the Governor General with his letter dated 19th 
October 1859 The Sanads were given by Lgid 
Canning at a Darbar held on 26th October 1859 
The Sanad conferred no new rights but only 
declared the rights already determined in the 2nd 
Summary Settlement of 1868 Where a grant is 
made to a person and his heit for ^ver^ th^ 
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OUSS ESTATES ACT. S. 13 

grantee takes anlabsolute estate {Simpson and 
Dalai, A J. C.) Ram Ratan v, Ganga BukHoH 
'Singh 

26 0 C 246 10 0 L J 193 
9 0 & A L R. 292 711 C 681 
1923 Oudh 265 

S 13 (1) --Object and scope of 

Section 13 was devised to impose restrictions 
on sudden Ireaks of impulse It insisted upon 
certAin tormalities in the case of gifts and devises 
and fixed certain time limits for the performance 
thereof in order that the strongest possible proof 
might be available of a disposing miud of deliber- 
ate intention in case the donee or legatee happen 
ed to be a person who was not the legal heir to 
the estate uudei the special rules o^ succession or 
the ordinary law applicable to such estates or one 
of his younger suns [Kanliatya Lai J C and 
DalaL A J C.) ChaUdhrain 2 arif-un-nisa v 
Chaudhri i>HAFig uz zamaN. 26 0 C 133 

76 I C 626 1923 Oudb 186 

Ss 22 and 13 — Succession to estates — 

Rules govetning 

The special provisions embodied in scution 22 
of the Oudh Estates Act govern the succession to 
the estates mentioned in the second, ihud, and 
fifth of the lists, while (he ordinary law to which 
persons of the donor’s or testator’s tribe and re- 
ligion are subject govern the succession to the 
estates who would succeed to cases entered in the 
4th and 6ih lists In the former class of estates the 
person who would succeed to the estates, 
n tue taluqdar or grantee were to die intes- 
tate, would be the person to whom the special 
provisions of section 22 would apply In the lat 
ter class of estaies the person who would succec- 
to the estate, \t the taluqdar or grantee died in- 
testate, would be the person wnom the 01 dinar> 
law of the tribe or religion of the taluqdar or 
grantee would select If -the estate is one entered 
in lists 2, 3 and 6 the succession to which is re- 
gulated by primogeniture or the special ruks of 
succession laid down in S 22, the ordinary rules 
of the tribe and religion of the taluqdar or gran- 
tee would obviouslv be inapplicable, because, toe 
heir to such an estate would only be one indivi 
dual, and the ordinary law may point to many I 
the estate was one entered in lists 4 and 6 the 
ordinary law of the tribe and religion of the tes- 
tator would govern the succession to such an est 
ate, and the person entitled to succeed to tue 
same may be one or more but they must be per 
sons ot equal degree, In oiher words S 19 pro- 1 
vides an execution la favour ot a person who 
would have succeeded to the estate if the taluq- 
dar 01 grantee had died intestate under the 
special provisions relating to succession embodi- 
ed ui the Act, if the estate was one to which , 
those special provisions relating to succession 
were applicable or under the ordinary law ot tue 
tribe and religion of the taluqdar or grantee, if 
the special provibious relating to succession so 
laid down, were not applicable The person m 
whose favour the exception has been made would 
lU any case be the person who would have been 
the immediate heir or the heir at law of the taluk 
dar or grantee, had the latter died intestate 
according to the law applicable to his estate* A 


OUDH lAWS ACT, S 14 

similar exception is made n favour of the youn- 
ger son ot the taluqdar or grantee, if the estate 
was one entered in the 3rd or the 5th of the lists 
mentioned in S 8, because by rule of primogeni- 
ture or impartibility applicable to such estate, 
such a younger son would be out of the pale of 
immediate succession and a gift or devise in his 
favour would not divert the estate out of the hue 
[Kanhutya Lai, J C, and Dalai, A J C) Chaudh- 
RAiN Zarif un-nisa V Chaudhri Shafiq-uz- 
Zaman 26 0 C 133 

76 I C 626 1923 Oudh 185. 

S, .23— Or dinarary Law, meaning of — 

Male primogeniture sanad — Estate entered in list 
4— Succession See (1922) Dig Col 865 Badri 
Narain Singh v Thakurain Harnam Singh 

21 AIL J 13 44M L J. 337 
37 C I J 305 9 0 & A L R 49 (P, C ) 

OUDH lAHD REVENUE ACT (17 OF 1876). Sb. 162 

and 165 — Statement by Deputy Commisstone) — 
When binding 

Statements made by the Deputy Commissioner 
or the Board of Revenue in derogation of a per- 
son’s lights while his estate was m the posses 
Sion of the Court of Wards under Ss 162 and 165 
of the Oudh Land Revenue Act are not to be 
considered as made on behalf of the proprietor 
{kanhaiyatal, J C and Dalai, A J C) Chau- 
dhrain-Zarif un-nisa V Chaudhri Shafiq-uz- 
Zaman 26 0. C 188 

76 X C 626 ’ 1933 Oudh 185. 

OUDH LAND REVENUE ACT {XII of 1901), Ss 117 
and 124— Pioceedmgs — Compactness — Duty 
' to bccure See (1922) Dig Col 866 Shaikh 
Wahidali Bashir Ud-Dzn. 

9 0. (Si; A. I R 370. 

OUDH LAWS ACT, 8 9 — Pre-emption— Right to 
Nature of — Pre emptor’s property subsequently 
sold Rights of heir of pre emptor and vendee from 
him— Gift to son— Donee if entitled to pre empt* 
cosharer— Right— Pre-emptiton a Personal Right 
See 11922 ) Dig Col 866 Mirza Sadiq Husain v 
Mahomed Karim 70 I 0, 63 

S 9 — Preferences on account of relation- 

s hip — Pre-emption 

if every khata in the Milage is distinct without 
any joint right or joint obligation with the other 
Khatas every khata would be in the position of a 
separate mahai and the co-sharers of every khata 
would be separate and independent The parties 
who aie members of the village community so 
fat as the right ot pre-emption is concerned have 
no prelerence given on account of relationship 22 
O. C 97 Cons \DalaU A, J C) Ram Adhin 
V Gaya Prasad 1923 Oudh 159 

Ss 14 and H—Premtmphon — Failure to 

deposit amount tn time — Ejfect — Appeal^ 

Under Ss 14 and 15 Oudh Laws Act, when the 
plaintiff pre emptor fails to deposit the amount in 
court within the time limited, the right is lost. 
The period cannot be extended undei S, 148, C 
P Code, nor can an appeal be preferieJ there- 
after {Dalai, J C,) Imam Din Khan v Abdul 
SAYTAR Khan, 74 I C 62. 
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g i^-~Prtsumj)hon — Appeal— Decree — 

Increase tn amount Deposit of balance deducting 
costs 

The respondent obtained a pre emption decree 
subject to payment of Rs 80 which he duly de- 
p 3 Sited He was av\ arded his costs by the Court 
of first instance and he subsequently attached 
and withdrew on account ot the an^ount due to 
him for costs a sum of Rs 22 out of the amount 
he had deposited An appeal was hied against 
the decree and the final decree increased the 
amount payable for the properly to Ri> 106-6 0 
and directed that the plaintiff do pay into Court 
the balance within one month from the dale of 
this decree alter deduciiiig what had already been 
deposited by him m complauice with the decree 
of the Court below. Each party was ordered to 
bear bis costs He accord' ugly paid the balance 
ot Rs 26 6 0 and obtained possession of the 
property 

Held^ that there was a suffacicnt compliance with 
the decree to entitle the plaintiff to be put in pos 
session of the property, though the amount of 
costs withdi awn was deposited beyond the time 
fixed, {Daniels, I C) Bind a. Prasad •o Babu 
Banarsi Das, 10 0 L J 206 1923 Oudh 27 

OUBH BENT ACT (XXII OF 1886}, S ^ (3;-Riglu 
TO take leaves of trees— Nonce of ejectment btc 
(19221 Dio Col, 868 Tharur Rachunath Pd 
Singh v Sheikh Bandhu 9 0 &, A, L B 215 

S 8 (8)— Under propnetory nght-Ao- 

qutstiton of 

Where the conditions imposed on a lessee and 
the provision for resumption on failure to sansfy 
the conditions, are no longer operative there is 
nothing to prevent the lessee from getting under- 
proprietary rights 1 O L I 389 foil , 17 O C 
299 dist. [Kanhatya Lai, J C and Dalai, 
d J C.) Shaikh Rutab Ali v Mahomed Xaman 
Bee 1923 Oudh 47. 

Ss. 3 (10), — Moaning of 

The expresbion “ heir of a tenant’’ does not 
exclude the heir ot a tenant The word ** heir ” 
IS used to denote the sense of representation of ihc 
first tenantt hrough his successors in inheri'ance 
for the whole term of the tenancy {iVaztr Ba^an, 
A,J C) Ram Nakesh Singh v Dalpat Singh 
10 0 L, J 357 9 0 & A L E 614 

, — .g 7 ja) -Proprietary Rights — Sale of— 

Sir Hi possession of mortgagee— Accrual of cx- 
proprietary rights 

Even though the land was m possession of the 
mortgagee at the time ol a sale of proprietary 
rights that does not prevent the accrual of expro- 
pn^tary tights in Sir land Kali Din Shukul 
Vt BindeshRI ShOkuL L E 4 a 64 (Eev ) 

1881), S 9 — Occupancy holding 

Widow in possession— Remarriage, effect of 

|X1^ rights oi a Hindu widow succeeding to an 
bolding under the Rent Act of 1881 
, ifectedOy her remarriage (Bmn, S U,) 

jfe^JkEEAL Fatima E 4 A 44 (Eey ), 

t; ^i^*t’^Bjectnent sf tenant— 


OUDH BENT ACT, (XXI OF 1881), S 108 

A statutory tenant holding over at the expiry of 
a term of 10 years laid down by Ss 36 and 37 ol the 
Act IS still a statutory tenant and the prccedure 
to eject him is governed by b 62 (A) and not by 
b b2 of the Act {Futnantle S M and Burn J 
M) Zorawar V MiRZA Md Raza Beg 

9 0 & A L E 882 L E 4 A, 279 (Eev ) 

ZQ— Small exactions by Zemindar- 

Nature of 

SmdU casual exactions by a zamindar from a 
tenant do not consiituie a change in the rent 
wiihm the meaning of S 36 of the Oudh Rent 
Act and do not bar the zamindar’ s right to ejec- 
the tenant (Pi emanile, S M) Ga»adhar v Ja 
INDAR Bahadur Singh 9 0 & A L E 701 
L E 4 A 246 (Eev 1. 

S 65 — Ejectment suit — Finding as to 

p 0 ssession — Resj udicai a 

Where in a suit in ejectment defendants pro- 
duced an unstamped patta dawani and the court 
admuted it on payment of stamp duty and dis 
mibsed the suit m ejectment, the prior finding as 
regards possession oi the defendants operates as 
res judicata {hrenianile, S M and Bmn,J 
M } Ml, Kausilla V Kai Bajrang Bahadur 

L E 4A 142 (Eev), 

S 56 — Ejtchjicni — Suit to content -What 

Plamiiff should prove 

In a suit contesting the validity of a notice in 
ejectment plaintift must either claim occupancy 
rights or state he has a priina facte claim to under 
proprietory rights {PrtfnantlCi S. M ) Mt, jatRl 
Begam V Ihakur Jaipal Singh 

L E. 4 All 328 (Eev ) 9 0. & A Lj B 895. 

Ss Bland H6— Period of hmiiaiton for 

execution— Application unaer S (>i— Effect of 
An application under S 61 of the Oudh Rent 
Act cannot extend the period of limitation provi- 
ded for execution of a decree by S 145 of th^ 
Act [Kanhatya Lai, J 6 ) Khushal Singh v 
Ihakur Chandra Pal Singh 

70 I, C 966 (1) 1923 Oudh 42 (1). 

S 62 — Sub— Letting— Ejectments 

A suit lies under S 62 of the Oudh Rent Act if 
the bolding is sub-let at the time of institution, and 
it imraatenal hour long it was sub- let The plea 
ot limitation has no force [Fremantle b M and 
Burn J M ) amik Haidar Khan v Ram Patan 
9 0 & A L E 804 I E 4 A, 286 (Eev ) 

— Ss 108, 124— SMif for profits— Lumbar^ 
dar — Liability — Smt in wiong court — Appeal 
A lambaid in a arsuit for profits under b 108 is 
liable to account on the basis of gross rental if he 
fails to produce accounts If such a sun is filed 
in a wrong court hut decided on the merits, an 
appeal lies to the District Court under S 124,^just 
as if it had been filed m the proper Court [Simp- 
son^ A J C) Mt Jagkani v Iqbal Narain 

9 0 & A L K 486 

S 108 (10) — CH)tl\Court — Jurisdiction— 

Suit in ejectment — Possession not with plaintiffs 
A suit b^y a landlord not in posses^lOB oi lan4s 
to eject a person who forcibly got possession 
under m alleged sale deed la cognizable by a civ4 
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court and not by a ro enue Court under S X08 
(10) Oudh Rent Act [Dalai, A J C) Ashiq Ali 
V, Ghulam S\RWap 9 0, & a L K 621 

74 I C &£)3 

— — S 108 (10 ) — Claim of ex~froprtcf(ity 

fights — Suit for possession — Uaintainabilitv of 
For a suit under S 108 (10) of the Oudh Rent 
Act for reco\ery of possession, it must be shown 
that the plain iitf was in possej-S’on actually or 
ponstructiveiy within a year oi the suit [Burn, 
J M ) Ram Prasad v Court op Wards 

L K 4 A *74 (Kev ) 

S 108 (l^)—E'}eGimeht^Buit jor leco- 

vtry of po:iseiSton — No bar 
The mere fact that an ejectment was effected 
by an order ot the Court ^vould not bai a suit tar 
recovery of possession 2 O C, 83 , 12 O C 94 
foil Where a person v\ ho is not liable to be 
ejected is ejected by notice uhder the provisions 
of the Oudh Rent Act, the ejectment is illegal, 
M] Rajnarain Sl^GH x; Raja P^RiAB 
Bahadur Singh, L R 4 A 123 (Kev ) 

9 0 & A L K 662 

Ss 108 (10) — Illegal ejectment -^Meaning 

of — Landlord and tenant — Disputes between 
* A^dispnte between two parties both cla ramg to 
be tenants of the same land under the same 
Zc^tmndat, where the claimant has never held 
pohsession of the land, is within (he juiisdiction 
of the Civil or ot the Revenue Cout1> 

The words ‘ illegally ejected imply that the 
plai jtiff must have been in possession and are not 
applicable lo a caaC in wh ch he had never been 
in possession [Darnels^ A J C^) Gaya Din Singh 
V, Chauharja Pakde 10 0 L j 178 73 1 C 238 
9 0 & A I K 87 1924 Ouah 14 

S. 108 (10) Statutory tenancy- Pfeamble 

in possessoin — Nature of right 
No right in statutory tenancy before 1921 passed 
by inheritance on the death of a female holder, 
her husoand’s heirs cam ot succeed and a suit for 
possession under S 108 (10) Oudh Rent Act can- 
not be maintained by them (Fremantle, S 3/, 
and Burn, J M ) Bhaiya Chandra Bhan Dat 
Ram V Mahabir Prasad L. K 4 All 443 (Kev*) 

S 108 (16 ) — Siitt for pi ofits^Memh rs 

joint Hindu family 

^^suitfor proffis by a recorded co-sharer of a 
speciEc share is maintainable even against 
another member ot a joint Hmda lamily 
(Damm A J C) Mt Sohbat Kuar v Mt. Raj 
Devi 9 0* & A 1 K, 238 73 I. C 688 

• S [Ifi^'-^P-attidar— Suit for lecovcry 

of revenue paid—juHsdtciion of ctvtl Court 
The parties to the suit were not co sharers The 
defendants v^rere described as sub patUdars of the 
platntiffs They occupied a position similar to 
that oi subordinate proprietors Held that the 
Civil Court ought to have entertained the suits 
for recovery of revenue paid by the patitdat 
from the sub pathdars [Kandtaiya Lai,. J C) 

Mmx MADtKi SHAMSHAD^AltJU 26 0 0 66 
^ 74 263 Chtdh 238* 


OUDH KENT ACT iXII OF 1881), S 164 

— S IIQ— ^Appeals under — Powers of court 

In an appeal under S 119 Oudh Rent Act from 
the api-elldte decree of a Collector, the provisions 
of S 100 CPC, will apply and the powers of the 
Court are confined as indicated therein (Dalai, 
J C ) JAGANATH PERSHAD V BECHU 

9 0 8: A I, K 93X 

S 119 'B^Amendmtni — Decree of Dt 

Judge on appeal — Revision 
The power of the Court of the Judicial 
Commissioner lo interfeie m appeals from the 
decrees of Revenue Courts is defined by and 
limited to ihe cases provided d by section 119B 
and no po /er ot revision fiom the appellate 
decrees of the Di trici Judge is reserved lo that 
Court (Kanhaiya Lai J C ) Kali Bakhsh Singh 
V Bhagwan Das 10 0 L J 191 721 C 1023 
9 0 & A L K 848 1924 Oudh 16. 

6 126 — Authority io collect rent — If can 

be oral 

Under S, 126 Oudh Rent Act authority to collect 
rent may be oral or written [Dalai, J C ) Debi 
Prasad v Lakhraj 9 0 & A D K 642 

— S 127— Str landSale of--- Sub- tenant 

Continuing hi, possession-— Status of — Ejectment 
S 127 of the Oudh Rent Act applies to a person 
who formerly had a right to the land and mam 
lains hi s occupation though his right lo hold it 
has expired, After the sale ot sir land the sub- 
tenant continued in possession without any agree- 
ment express or implied, with the new proprie- 
tor, and was not recognized as a tenant by receipt 
of rent oi otherwi--'e Held, he was a mere tres- 
passer and not a statutory tenant and was liable 
to ejectment as such [Fremantle, S M and 
Burn,j M) Jai Chand Singh v Gokaran 
Singh L K 4 A 126 (Kev ) . 

9 0 & A L. K 664 

S 127 — Trespasser tn possession— Ten- 
ants tight to eject 

A tenant can under S 127 of the Oudh Rent Act 
treat a trespa'^ser as his sub-tenant and sue to eject 
him [Burn, J M ) Umrao Khan Ram Bali 
L R 4 A 348 (Rev,) 9 0, & A. E, R, 816 

S, 138 — ProvtsoScope of 

Parties to a suit m the Revene Court, including 
the intervenor, can agitate their rights in appeal 
The proviso to S, 138, Oudh Rent Act does not 
affect this right [Dalai, A, J, C ) Raja Suraj 
Baksh Singh v Munnu Bad 16 0, L I 229 
9 0 & A L R 677 

— — S Ib^-^Vnder Proprietor^— Lease by^ 
Ltahihty for paymeni of rents, 

S 154 (2) of the Oudh Rent Act renders a lessee 
from an under proprietor liable for the rent due 
but it nowhere says that the undtr-piopnetor 
himfsell sba^f cease to be liable for ihe rent. Whe- 
ther he would cease to be liable or not must de- 
pendioif the nature of the transfer. [Dm els, A J 
C ) The Special Manager, Court of Wards 
V Lal 10 0 L J 

9 0 A A, L, K 121 • 1923 Oudh 17^ 
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OUDH EENT ACT (Xll OF 188X), S 159 

S 169 — Notice — Statutory tenant^ 

S 159 of the Oudh Rent Act refeis to notice li- 
sued on statut^iry tenants under the Old Act and 
the words ‘ statutory tenant' must be taken to mean 
a statutory tenant under the) old Act and not the 
Amendment Act IV of 1921 (Fremantle S; M ) 
Thakur Drigpal Singh v Mahabir Singh, 

I E. 4A11 860 (Eev) 

9 0 & A L E 998 

S l^^~^Sefv%ce of iioiiu — Affixture 

Service by affixture is sufficient under S, 136 of 
the Oudh Rent Act where ihe person to be served 
with notice was not m the village and his where- 
abouts were not known for some years (Buyit^ J 
M,) JAGDISHWAK SiNGH V AMBAR SHGKLA 

I E 73 (Eev ) 

OUDH EENX ACT, (IV OF 1921) S 68 A—Stt6- 
letting-^Ejeoimcnt suit 
A statutory tenant is liable to be ejected if he 
sub-lets for more than 2 yeaiB, nor can he sublet 
withiQ two years of the last sub letting* {Freman- 
tle, S M^) Prag Nabain V Dulloo 

9 0. & A L E 709 

S* 187— £//ect 0 / amendment — Suit in 

efeatment— Civil or Revenue Court 

S 12T of the Oudh Rent Act only provides a 
suit remedy lor collection of rent througn the 
Revenue Court, and there is nothing in it to pre- 
vent recourse to civil courts in ejecting a ties 
passer Under the Act, a trespasser could be 
treated as such or as a tenant , m the latter case 
he could be ejected only through a Revenue Court 
(Oalalt Jt C ) Ram Charan v Champat Singh 

9 0 & A I. E 770 

S* 187 — 2 i esfasstf — Ejectment 

S 127 Oudh Rent Act provides fir the eject- 
ment ot a trespasser and prevents it being taken 
out of the juiisdiction of Revenue Courts Even 
when arrears of rent are claimed, the court can 
order ejectment (Dalai, J. C ) Parmeshur Lal 
x>. MX BVRMIN* 90 & A L E 871 

OUDH SEB-SEXXLEMENT ACT {1866}— 
proprietary tenure — ^hankalap Koshist 

Where the statement of the agent of a Talukdar 
showed that the land was held as shanhalap 
keshist rent free by the ancestors of the plaintiffs 
from a time long before the year 1877 when a 
claim was made by the taluqdar for assessment 
of rent only and when the selttement decree there- 
fore did not for the first timr create the tenure of , 
shankalap koshist hut meiQly recognised it as a! 
pre-existing tenure on tbe admission made by 
the taluqdar* s agent and where the assessment ot 
rent was made on the teimre Held the holding 
had been a|l along treated as an under-proprietary 
tenure (Waztr Hasan ^ A J C) Manohar Lal 
Ij^^o^dTANAND 74 1 C 340 9 0 L J 618 
r ^ i ^ , 1083 Oudh 87. 

iWKBARI TENBEE—Sanads— “Succes- 
sor ’’^messedng of See (1922) Dig, Col 873 
Khan v FakhrJahan 
aroiL j,i(p 0)* 


PAETITION* 

PAFEE CBEEENCy ACT (1910) S 86— Promis- 
sory notes — Contravention of the Acb-— Mortgage 
in renewal of pronoie — Entorceability See (1922) 
Dig Cot 873 Natarajulu Naidu v Subra- 
MANIA Chettiar 69 I 0. 939, 

PAETITION— Cow ntort and not joint property—^ 
Exclusion of some items— EjfeoU 
A suit for paitition of common property, not 
joint property, is not liable to dismissal on the 
ground that all tbe joint property m respect of 
which it might have been brought ba*^ not been in- 
cluded The objection as to partial partition is 
nut available in such a case It is always open 
to the defendant in such a case, if he thinks him- 
self prejudiced by the exclusirn of any properly, 
to bring a suit himself in respect of it and have it 
tried with ibe other suit (Oldfield and Deva- 
doss jj), Pakkiri Kannt v Haji Mohammed 
M^njoor Sahib 46 M L j 381 

18 L W. 345 (1923) M W N 565 
33 M L T, 44 (H C ) 76 I C 334 
46 Itad, 840 

■mi^Compaerness — Interfcrenoe^ 

It IS a sound rule of practice not to interfere 
with a partition in ihe interests of compactness 
when the areas of the paitis formed less than 5 
acres (Fremantle S M, and Burn, J Af ' Gopi 
Nath N aik -j Mir i at Nabi Khan 

L E 4 A 179 (Eev ) 

Confirmation of Right to appeal, 

Where in a partition case the party had no 
opportunity of appealing to the Collector before 
the order was confirmed, the order is illegal 
(Fremantle, S M and Burn, J M ) Kamta 
PRASAD CHAUDHRY V HARPAL PaNDEY 

Ir E 4 A 176 (Eev) 

Co^shaies— Rights after partition — Im- 
perfect partition 

The co-sharers in a mahal have a right to 
effect a parimon by private arrangement amongst 
themselves and it may be the most convenient 
method of effecting such a partition to assign the 
entire holding ol a particular tenant to a par- 
ticular group of co-charers The only difference 
ejected by a private arrangement and one pro- 
perly earned out under the orders of the Court is 
I that the incidents of the private partition are 
[ difficult to piove, and that confusion and litigation 
may arise afterwards owing to the preparation 
of village records which are at variance with ac- 
tual tacts After partition it is open to the sharer 
to eject tenants at will continuing on the land 
(Mears C J and Piggot J) Hawal Rai v, Har 
Prasad 45 A 711 21 A I J 684 

L, E 4 A 437 (Rev.) 1984 A 67 

— * Co sharers— Shanttlaf — Apportionment 

Where the Commissioner directed the partition 
to take place by giving to the parties the patus 
already recorded m their names and dividing 
shamilat according to the shares recorded in the 
khewat, the division is proper* (Fre Mantle 
6^ MJ Gaya Prasad Misra v Jag PrAtab Singh, 
9 0* * A, L E. 999 * L. E. 4 A. 216 (Rev.). 
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PAETITION 

Decree '--Right of defendant to carry on 

fending execution 

Wbere the plff applies foi execution of a 
partition decree but proposes to drop the execu- 
tion proceedings on the building which was the 
subject of tha partition being burnt down it is 
open to the deft to insist on the execution being 
carried on and the site being divided and put in 
possession of the parties according to the decree 
(Macleod^ C J and Coyajee, J) Chuni Lal 
JAMNADAS V, MUL CHAND HARJI VANDAS 

1923 Bom 23 (2) 

Decree^^Assigntnefti of^Rights of pur- 
chaser 

Where an assignee of a partition decree execute 
it and obtains possession of the property he has a 
good title to the property partitioned and does 
not require a conveyance for perfecting his title 
3 C W N 30 dis. (PraiU J ) Ma Tha v 
Maung Po Kin, 70 I C 843 (2) 

1923 Bang, 45 (2), 

Equities-Transfer oj undivided — Shares 

to different persons — Prior transfet of Specific 
plots — Mode of allotment 

Where separate rights created in favour of 
different persons can all be exercised without 
eqcroacbmg upon each other they must be treated 
.as relating to different portions of the property 
Tbe Owner of certain property mortgaged an 
undivided half share in it to A, who subsequently 
foreclosed the mortgage and became the owner 
Subsequently the remaining half share \vas sold 
to B It was found as a fact that prior to the 
mortgage the owner bad sold certain plot<» of 
land but this was not known to A or B On a 
question arising at a partition between A and B 
It was held that the plots so sold should be allot- 
ted to B’s share of the property {Daniels^ A J 
C ) Qazi Waliul Haq V Mt Biggan 

1923 Oudh 42 {2), 

— Minor — When hound — Bona fide allot- 
ment — full knowledge of facts — Guardian's act 
•when binding 

Though a partition can be entered into during 
the minority of some of the members of a joint 
Hindu family it is open to the minor members to 
show that the partition was unfair or prejudicial 
16 Iheir interest and their not binding on them 
tu the case of a co-owner who is only interested 
aldng with a minor in one or more items of pro- 
perty, ^hen division is effected, such division 
must be a fair one and not prejudicial to the 
interests of the minor Wherever an adult person 
deals with a minor through the minor’s guardian 
it la his duty to see that the transaction is ,a 
fair one and that the minor is not prejudiced in 
any way by an act or omission on his part The 
duty IS all the greatef when the minor's guardian 
is a young widow having no independent advice 
and the adult co-ownef knows everything about 
the property* {Spencer and Devadoss, JJ ) Pakama- 
StVAid PlLLAl V MEENAKfemsUNDARAM PlLLAt 

73 I> 863 ^ 1923 Had 9g | 

tr ' ^- P artial parhiwfp When allowed'-^ I 

^ I 

Y. D-65 


BABTIXIOK 

The general rule is that all pioperty held in 
cotenancy and nothing but property held in co- 
tenancy should be included in a partition suit A 
co-tenant, whose title to an undivided share of 
joint property is admitted as clear is entitled to 
partition as a matter of right A difficulty m making 
a division of the subject-matter or a resulting 
prejudice to some of the co-tenants, is not a 
sufficient ground for rufusing a partition , and it 
has sometimes been maintained that partition 
may be claimed, even though it be impossible to 
divide the property without raateiially impairing 
Its value or even totally destroying it Since 
partition can be claimed as a matter of right, a 
GO tenant is not required to make demand or to 
agree upon terms prior to institution of suit But 
although, as a general rule, all joint property of 
the co-tenants must by included in a partition suit 
it is withm the power of co tenants, by mutual 
agreement, to make partition of a part only of the 
joint property, retaining the rest m common 
The principle that a partition suit should in- 
clude all the property {pf the co- tenancy is widely 
re cognised, and it has been pointed out that if the 
rule were not enforced, a co tenant might instil 
tute as many suits to partition the property as his 
caprice dictated Consequently, a partial parti- 
tion canrtot, as a general rule, be compelled 
against co-tenants who do not consent thereto 
But if some of the co-tenants desire to continue 
holding their moieties together and undivided 
the Court may permit them to do so, and instead 
of making a separate allotment to each, set apart 
to all who so desire an allotment to be held by 
them jointly. If it appears, however, that all the 
defendants have already received all that is equi- 
tably due to them, the remainder may be awarded 
to the plaintiff , this is not partial but complete 
partition Exceptions to the rule that a suit can- 
not he for partition of a portion of the family 
property have been recognised when different 
portions of the family property are situated in 
different jurisdictions, and separate suits fnr sepa- 
rate portions have sometimes been allowed, where 
different rules of substantive or adjective law 
prevail in the different Courts Again, a suit for 
partial partition has been allowed when the por- 
tion excluded is not m the possession of co-par- 
ceners and may consequently be deemed not to 
be really available for partition A suit for partial 
partition has also been allowed when the portion 
excepted is impartible property In another class 
of cases, the rule has been relaxed, namely, where 
the portion excluded is held jointly with strangers 
who have no interest in the faffiily partition I^ut 
although partial partition by suit is allowed where 
different portions of the property lie in different 
jurisdictions, or some portion of the property is 
at the time incapable of partition or is from its 
nature impartible or is held jointly with stranger 
who cannot be joined as parties to a general suit 
for partition, these exceptions must not be 
taken to have frittered away the fundamental rule 
that a partition suit should eijibrace all the joint 
property {moaker^ee and Cutntagy JJ ) Rajendra 
Kumar Bose v Brojendra Kumar Bose, 

37 C L jr, 191 1923 Cal 60K 

-- — — spaHies fo sutt^Co-^^harers^Tran^ep 
of a shares if necessary ’ 
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FABTITIOK 


PARTITION ACT, S 2 


The transferee from one of several co-sharers 
cai bring a suit for partition without his implead- 
ing bis transferor, though the latter may be a 
proper party {CouUs and Das, JJ ) Nakdkesh- 
WAR MISRA V SUDARSHAV 1923 P 162 

Proceedings for--Enhy as str--Obj€c- 

Uon 

At a partition the fixed rate tenancy of a co- 
sharer was included as sir in the mahal of other 
co-sharers without any objection from the former 
Held, that be was debarred from subsequently 
raising any objection to it [Fremantle, S H) 
LAchmi Singh v Hanuman Singh 

T R 4 A 244 (Rev,) 

^^^Rccording of land tn the name of 
Puttidar — Presumfiton 
According to an agreement between the parlies 
the actual possession of all sir and khudkast had 
been left undisturbed, the holder being recorded 
as a tenant of any such land as fell in patti other 
than his Own , 

The Amm at first enter^ a land as the defen- 
dant’s khudkast in the plaintiff’s patta Such a 
state of things is of course an impossibility and 
the officer who made the partition ordered the 
Atrun to correct the entry , it was accordingly 
corrected into an entry showing the land as the 
plainhffb^ khudkast and the jamabandi contammg 
this entry was accepted and signed as correct by 
the parties, 

Held, The general statement of the Revenue 
Officer that the actual possession of sir and khud- 
kast had not been disturbed by no means evclu 
des the possibility of exceptions having been 
made and barely indicates a slight probability 
that an exception that appears on the face or the 
record was really due to a slip of the pen [Hah- 
fax, A J C) Narsing v Khemu 

1923 Nag 81 

Suit for ••Com promise among some of the 

parties— Effect of 

There can be no compromise binding upon all 
the parties to, a partition suit ui^til and unless all 
the parties have joined in the compromise 27 I 
C 242 Rel (Mookergec and Panktn, JJ ) Tara 
frasanita Sarkar V, Kaura Mohan Sarkar, 
38 C JQ J, 111 75 I C 319 


‘ Suit for— Essentials of action 

In order to succeed in a partition action there 
must be not only unity of title but also unity of 
possession {Couits and Das,JJ) NandkeSH- 
tV'AK MISRA V SUDARSHAN 1923 P 162 


— ^^^Suitfor-^Oimsston of item by mistake 
^Faflure to amend plaint — Effect 
After "preliminary decree in a partition suit, one 
more itenl of family property was brought to light 
and rt was directed to be added to the list of pro- 
perties on payment of court fee but the plaint was 
over rights nbt amended Held the property 
oeuld Still be inOhided m the final decree^ 
(Dodgers, /J,) Ramaswamy Chetty & 
Chbtty, 18 L "Vir 656 


'^r:E:-^^iU9rr:Parhe5—Mat^^ J 
patly^Mothcf^ 


\r 


In a suit for partition of joint property all the 
shareboldeis must be represented beiore the 
court But a person who has no present interest 
in the property but who would become entitled 
to a share in heu of maintenance is not a neces- 
sary party [Mookerjee and Chotzner, JJ ) Jadu 
NAT h Sarkar V Haran Chandra Sarkar 

49 Cal 1043 70 X C 687 (1923) Cal 221 

Suit for — Plaintiff withdrawing— If 

defendant can Claim to be transiered 
A suit for partition was filed by one of two 
brothers against his uncles and though the suit 
was filed on behalf of both the brothers, the other 
brother was impleaded as a defendant The 
plaintiff withdrew the suit whereupon his brother 
applied to be transposed as plaintiff and to be 
allowed to go on with the suit Held, he was 
not entitled to do so. {Ramaswamy Iyengar, J ) 
Range Gowda V Ranganna IMys I J. 183 

Suit for — Preliminary decree — Dis- 

missal of suit therefore— Jmpr opr teiy of 

In a suit for partition the court passed a pre- 
liminary decree and directed a Commissioner to 
partition the joint properties The commissioners 
partitioned some lands which were other than 
the joint property and the Court thereupon 
purported to dismiss the suit Held, that the 
Court acted illegally in dismissing the suit after 
passing a preliminary decree and that Commis- 
sioner ought to be directed to partition the lands 
directed to be divided under the preliminary 
decree {Das and Knlwant Sahay, JJ ) RanjIt 
Sahi V Maueavi Qasim 2 Pat 432 

4 Pat I T 267 72 I C 916 (2) 1923 P 342. 

■ — Suit for — Questions to be consideied 

Considering that partnion suits are always 
extremely complicated any question regarding 
disputes with regard to particulars* such as 
between a mortgagor and mortgagee should be 
kept out of the main partition suit or if they 
are taken up in the course of the trial, very 
great care should be taken to keep such question 
separate as far as possible [Macleod C J and 
Crump J ) Babusing Narayanji v, Sambhaji 
Shuvaji 1923 Bom 2^ 

Suit for— Reliefs to be claimed— Sepa- 
rate suits for accounts for anterior period — ^Not 
allowed See (1922) Dig Col 877. Vishnu 
Moreswar V Gangadhar Ganesh 

691 C 899 

Waste land — hand allotted to one and 

trees to another— Suit to remove trees— twnta- 
Uon 

Where on a partition of waste land, trees are 
allotted to one and the land to another, a suit by 
the latter within 12 years of the partition for Che 
removal of the trees and vacating of the lands is 
maiJitainable {Kanlmya Lai, J J Shaieh 
Niamat Ullah n Mt Shafutul Nissa Bibi. 

I R 4 All 814 (Rev ) ’ 73 I. C 768. 
PARTITION ACT. S 2-Apphcabtltiy 
Under S 2 of the Partition Act, action can be 
taken not only when the property is wholly im- 
g|rtible but also when a partition connot conven* 
lently be made. {Broadway aud MartineaUy JJ ) 
MoHAifMED Majid Ullah Khan Mahammap 
Hamid Ullah Khan 69 I C 19| 
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PABTiiioiI Act, 8 2. 

Ss 3 and S—Apphcahon for safe— When 

to be made^ 

The provisions of the partition Act apply to 
the stage at which the suit is in the Court of 1st 
Instance The various provisions of the Act 
raanitestly indicate that, it any action can be 
taiten under tne Act, it can only be taken m the 
Court of first instance befote a decree for parti- 
tion has been actually made After a decree for 
partition has been made, after one of the co 
shares in the property has remained quiescent 
in both the Courts below, be could not be allowed 
to ask the final Court of Appeal to do for him 
what the Court might have done if he had 
moved the Court when the case was under inal 
(Banern, J ) Abdul Haq v Motilal, 

71 1 C 983 1928 A 293 (1) 

S» 2 and d— Order for faritUon and sale 

— Oider for sale of ttem set apart jor the share 
of one of the parties 

If in suit for partition there are two parcels ol 
land one capable of partition and the other not 
so capable, the court can order the sale of the 
latter But an order directing the sale of oneoi 
the allotments obtained after partition is not 
within S 2 or S 9 ot the Partition Act (Mook- 
erjce andChotzner, JJ ) Jadunath SarkaR i' 
Haran Chandra Sarkar 49 Oal 1043 

t ^ 70 I C, 687 1923 Cal 221 

-*8, 4 — Option, when to be ejcercised— 

Whether it is taken away See (1922) Dig. Col 
878, Kirodi Narain Basu v. Mrinahni Dasi 

69 I 0 785 

S ^^Scope of 

S 4 of the Partition Act refers to cases where 
a share of a dwelling house belonging to an 
undivided family has been transferred to a person 
who IS not a member of such a family the princi- 
ple being that property miist so far as possible be 
left in the possession of the person, in occupation 
{Pipotty ; C ) Gi^uhAM Hajder Khan v Sardar 
Ali Khan. ^ C, 748 

PAKTNEESHIP— Debt due to—Dcath of partner 
-—Rights of surviving partner bee Contract 
Act, S 46 n I C. 957 

— Dispute as to terms — Reference 

of whole case to o3ctal Referee^Order tf valid 
Uature of— ‘Not appealable— If can be gueshoned 
Du^es of Court and Commissioner 
In a suit for dissolution of partnership on the 
Original side of the Madras High Court the Judge 
referred the- whole suit to the official Referee to 
determine shares, take accounts and submit re- 
port Held the order was not appealable as it was 
neither a decree under S 2 (2), C P C. nor a 
judgment within Cl 15 of the Letters Patent 
The court has no jurisdiction to lefer questions as 
to terms of partnership shares etc , to the Referee 
and the order is bad-But in the course of the suit 
itself the order and report cannot be treated as a 
nullity, the remedy of the aggrieved party being 
by way of appeal or review 
Functions of Judge and Commissioner in partner- 
ship sute considered . (Kmnaramamy Sastn J.) 
ABom,. Wahab Sahib v, Ro&ia Bibi Sahiba 
, , ^ 73 L 0 (2)^ 


PAETNEESHIP. 

— Admission to benefit of 

the partnership— Effect — Whole transaction to 
be looked into 

In considering whether admission to a partnei- 
ship IS for the benefit of the minor, what we 
have to consider is, not the benefit to the minor 
of an isolated clause of the partnership agree- 
ment but the total benefit which would result to 
him There cannot be the least doubt that the 
rescue of a family business from its perilous 
financial situation was a benefit to the minor 
which lar outweighed any restriction which 
might be placed upon his activities. It is strai- 
ning to cal] the restnciion upon competitive 
business as personal liability to and obligation of 
the firm [Pipon, J C ) Mir Ahmad Shah t? 
Musharrif Shah 72 I C 996 

Patent rights— Minor — Guardian's act 

if beneficial binds minor. 

The Court, which is bound to determine and to 
determine finally and to dispose of questions 
arising in the partnership suits, cannot shirk its 
duty in deciding how the partner^j intended the 
patent rights to be dealt with, merely because 
special powers have been given to litigants to 
apply to another Court The special Court under 
the Patent Act would be bound m deciding any 
matter in relation to a patent in accordance with 
ihe sections of the Patent Act, to decide the con 
troversy with reference to what had been est- 
ablished by the findings of the Court in the dis- 
solution of the partnership which would be 
binding upon the parties in any controversy 
under the Patent Act Where the contraGting. 
paity is a minor represented by a guardian, and 
the contract was clearly for the benefit ol the 
minor and was made at the request of the guar 
dian for the convenience and benefit of the 
minor’s interest, it binds the minor {IVaUht J j 
jwALA Prasad v Raghubir Prasad 

76 I 833 * 1923 A. 17 

for accounts against another firm 

The second firm suing for dissulution — Effect 

Where a partnership doing business j with 
another firm which was the sole property of one 
of its Own partner, sues for accounts and there 
IS also a pending suit for dissolution and accounts 
by that partner, the former smt should be die 
missed as the same relief is included in the latter 
j action (SWt, A C J and Crumps J ) Krishna 
' Annappa V, Ganpat Salharam 

25 Bom L E 1307, 

— Suit for accounts barred— -Assets realized 

later— Suit for share— If barred See (i922) Dm* 
Coi, 880 GOPALA CHEtTY Zf. ViJAYA RaGHAVA- 
CHARIAR. 74 I C, 621 

- — —^Suit fat dtssolutwn— Various defend*' 
anh impleaded as having tnUre^ft at 
different times -Other business — Multifarious- 
ness 

Where in a suit for dissolution of partnership, 
various people were impleaded as having had an 
interest at various stages of the business and £^g- 
counts demanded of various other businesses 
which were connected with it, there rs no multifa/ 
riousness or misjoinder (Jwala Prasad and Doss 
JJ ) lAMAYA V, WATVE (1923) Pat 27 ^ 
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PAETNERSHIP 

Sutt in the name t)f — Suit by one of the j 

partners — MainUnnabthty | 

It IS competent to one of the partners to bring 1 
a suit in the name of the partnership and it is j 
not necessary that all the partners should have 
been named m the plaint as plaintiffs or should 
have signed the pUmt (Dhobhy, A J C ) 
Shriram Shanrerlalv Madho Patil, 

1933 Nag 137 (1) 

Suit^-^InterestM I 

Interest is not allowed in partnership suits j 
except on sums advanced in excess of the capital 1 
agreed to be contributed [Scott Smith and Abdul 
Raoof, 77.) Mt. Piahi v Sxjltan Baksh 

1933 lab 116 

— SuU—Parttes fof the recoDeiy of a debt 

dm to the partnership 

As a general rule all the members of a partner- 
ship firm ought to be joined as plaintiffs m a 
suit in respect of a transaction with a partnership. 
It IS not open to the surviving partners alone to 
see for recovery of a debt due to the firm 
[AyUngi J) Muthayya Chetty v Soma- 
su:mdaram Chetty. 1933 Mad 85 (1) 

— ^ ^ jot recovery of share tn one tiem of 
assets — Mamtamabihty 

Neither a partner nor his legal representative 
can bring a suit for his share m ore item of debt 
due to the partnership, where there has been no 
final settlement of accounts of the partnership 
{FhilUps and Venkatasubba Rao, 77) Slbra.- 
MANiAN Chetty z/ Lakshma.n^>n Chetty. 

18 I W 613 
33 M L T 71 (H C ). 

PART PBREORMANOE — Applicability of 
dociHne 

The application of the rule of part performance 
IS not restricted to cases where at the date of the 
smt b suit for specific performance is not barred 
by limitation. {Philips and Venkatasuhba Rao, 
JJ] THE Vizagapatam Sugar and Develop 
MBNT Co Ltd V Muthurama Reddy 

46M I J 836 

— Doctrine of — Applicability 

The dpetrme of part performance is only 
applicable where specific performance could have 
been obtained t^oodroffe and Cuming^ 77) 
Lakhi Pria GxjhI V Nanda Kumar Basu 

1933 Cal 346 

Doctrine of — Applicability -Unregistered 

agreement to convey— Delivery of possession— 
Effect of See T P Act, S 54 26 Bom. I R. 881 

‘ Doctrine of — Landloid and tenant 

The tenapts surrendered their holdings to the 
Ibj&dlords and it was found that the considera 

K ie was a debt due to the landlords, 
ned possession with the consent 
and that they had been m 
^er Since In a suit by the 
vpry. of possession Held, tliat as 
rties to t^oae jtransactions, there 
a. f att performauoe on both aides 
4nn^n|3 no roo 9 n,> in equity, for 


PATNA HIGH COURT RULES, OH. 9. R 7 

recovery of the lands [Miller C J and Foster^ J f 
Pam Dheyan Singh v Bhulotan Singh 

73 1 C 705. 

Document invalid for want of registra- 
tion — Evidence ahunde if can be let 110 . See 
Evidence Act, S 95 4Pat L T 657 

Plea of specific performance though 

barred, remedy tn tact — Limit aiton 
Limitation will only commence to run from the 
date when the vendee becomes aware that the 
vendor refused to complete the contract When 
plaintiff agreed to sell certain property to defead- 
ants, who were already in possession, and de- 
fendants paid up, the purchase money, but omitted 
to take a registered conveyence, plaintiff is en- 
titled to recover possession, even though the 
right to obtain specific performance of the agree- 
ment to sell had become time-barred (Pratt, 7 ) 
Maung Shwe Hmon V Maung Tha Byaw 

731 C 6 1923 Rang 126 

Promise to mortgage land-^Promtssee 

has a charge on the land for money advanced 
A person who has advanced money on the 
strength of a promise to mortgage land and who 
has actually received possession of the land as 
part of his security for the money advanced can- 
not be ousted from that possession by the person 
who made the promise and put him in possession 
of the land or by any other person claiming 
under him with notice ot the payment, i c ho 
has a charge er hen on the land so promised to 
be mortgaged to him [Heald, J ) Aung DUN v* 
Maung Tuny A 1 Rang. 361 1923 Rang 232 

What constitutes See T P Act, S. 54. 

73 I 0 30 

patent ACT— Scoria of^Partnershtp 
Where a dispute regarding the ownership of a 
patent arises in a partnership suit, the provisions, 
of the Patent Act are a guiae to the determina- 
tion of the dispute (Walsh,!) Jwala Prasai>» 
V Raghubir Prasad 70 I C 833 1923 All 17 

PATENTS AND DESIGNS ACT, S Validity^ 
Novelty and prior uset 

In the preparation of ‘ Banslochan ’ the Res- 
pondent had been given patent in respect of the 
imprisonment discovered by him, viz , patent 
'* banslochan ” bad been prepared for the market 
by another process , Held, that the claim is 
invalid for want of novelty and user 
Held, further that it was necessary to ad- 
judicate on each claim independently and not to 
construe the above specification as it was one for 
a combination and not for subject matter which 
were distinctively claimed (Lord Carson 
Gopi Lal V Lakhpat Rai L R 4 P C 166 . 

18 L W 141 (1923) P. a 103. 

PATNA HIGH COURT RULES, CH 9, R. 7— 
Paper book — Appeals in exeoution of dectees — ' 
Printing of decree. 

Where the appeal is from au order of 4he 
Subordinate Judge refusing to execute decree, 
it IS obvious that the decree la part of tfiO xeOdrd: 
,aud it is not necessary for the applicant to tender 
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PATKA HIGH COtJET tlULES, OH 9, B. 7 

the decree formally m evidence Consequently 
the decree should be included in the paper book 
(jDus and Kulwani Sahay^ JJ), Nkipendra Nath 
Chattfrjee Jhumak Mander 

4 Pat L T 512 76 I C 681 (1). 

E 46 E , Ch XI, Vol 1 — Vakalatnama 

See (1922) Dig Col. 881. Banamali Das in the 
Matter of 

1 Pat. 689 4 Pat L T 236 
1 Pat L E, (Or ) 67 71 1 0 209 
24Ci L J 81. 

PATNI EEGHIrATION (VIII of ISld)— Creation 
cf 'paint over the head of another — Assignment 
of fight by patmdar to Zemindar — Rights of 
assignee— Sale of assignee's interest— Right to 
object— Ci cation cf fresh patm— Effect of 
The idea of a patni being created over another 
patni 18 absolutely foreign to the scheme of the 
Patni Regulation and the position resulting there- 
from would be anamlous In the Patni Regu- 
lation a patmdar has been given certain rights as 
against the Zemindars The patmdar is described 
as talukdar of the first degiee and a tenure cannot 
be created over a talukdar of the first degree 
There can be no objection to the assignment of 
the right to the Zemindar to receive rent from 
the patmdar which he is entitled to get under the 
patni settlement. In such cases the assignee of the 
Zemindar’s interest would be entitled to recover 
rent from the patmdar by virtue of the assign- 
ment The whole scheme of the Patni Regulation 
IS that the patmdar is the only person whose 
interest could be sold under the Regulation and 
not the interest of the so called sub-patmdar. 
Where a sale under the Regulation is held without 
jurisdiction even a person not affected by it could 
question it (Walmsley and Ghose^ JJ) Rajendra 
Narain ChaUdhuri V Khan Bahadur Moulvi 
ABU Nasos Ahiya 27 C W. N 189 

" ’ " 37 C. I J 141 50 Cal. 146 

fe71 1, 0 327 1923 Cal 189. 

S Xl—Apphoabihty of— Interest of occu- 
pancy raiyat'^When protected 
The terras of S II Cl 1 are not satisfied un 
less at the least the right of transfer is expressly 
stated in the lease or other engagement to be a 
right to make transfers which shall not be mere 
encumbrances That seems to be the natural 
lU'Caning of the first paragraph of the first clause 
^nd that construction is borne out by the emphatic 
^language of the 2nd paragraph No transfer is 
tphur the indefeasible right of the Zemindar unless 
it is rpaSe with the condition that it shall not 
amount Inerely to an mcumbiance and such 
condition can only be annexed where express 
authority for that purpose lias been received from 
the Zemindar or superior landlord (Richardson 
and SuHtawardy^ SJ,) Gopal Chandra Poddar 

V, Dwarika Nath jpqjTA 69 I, C 665 

PATNI SALE — Setting aside *— Creditors of 
defaulting paimdar Wtming out iatc proceeds— 
Liability to t^efund ' ^ ^ -f 

The plaintilf who waS the Zemindar, sued for 
the' rent of a patni and^ Wder Bef^ulation vlll of 
T®19, the’ ^tnf ^as soId^W Arrears of rent. It 
iwas pufehis^'d by one Reai‘f Mohan Roy for Rs 

W, 000 op Jthe 18th May ’19uCr^ The surplus sale 


PENAL COBE, S 21 

proceeds were Rs 13,614-11 annas Out of this 
amount the defendant Nos 1 to 9 withdrew from 
Court a sum of Rs 4, 469 -9 annas These defen- 
dants were the creditors of the defaulting paint- 
dars Meanwhile the defaulting patnidais 
brought a suit for the setting aside of sale and 
the sale was set aside on the 14th August 1900 
The Zemindar was then obliged to refund to the 
purchaser Rs 15,000 , and he sued to recover the 
amount which the defendant Nos 1 to 9 took out 
of Court, 

Held, that the plaintiff had a cause of action 
against the defendants Nos 1 to 9 They took 
out a portion ot the surplus sale proceeds at a 
time when there was a suit pending, in which the 
question of the validity of the sale was in vol 
ved They therefore took out the money, subject 
to the result of that suit ; and the sale was set 
aside, there was an implied obligation 
on their part to return the money to the 
Court They did not do so and consequently 
the Zemindar had to re pay to the auction-pur- 
chaser Rs 15 OOo the whole of which he would 
not have been obliged to pay, if the defendants 
Nos 1 to 9 had fulfilled the implied obligation 
which was upon them to return the surplus sale 
proceeds to the Court (Ramptni and Woodroffe, 
JJ ) Behari Lal Seal v Maharaja Dhiraj 
Buoy Chand Mahatab 88 C L. J 1S7 

PATWAErs EECOEDS— ‘Entries m — Evidentary 
value— Errors -^Burden of proof See Evidence 
L R 4 All 1414 (Bev.) 

PENAL COJil^^^Sentence — Imprisonment and 
fine 

When the Penal Code in any case says that m 
addition to Substantive imprisonment there shall 
also be a fine, it means in such cases punishment 
of fine alone cannot be awarded, but there must 
be 4 sentence of substantive, imprisonment. 
(Dalai, /. C ) Munwa v EMperor 

9 0 A A L E. 779. 

S 4 Offences committed in 

Native States— Jurisdiction of British Courts^ 

S 4 of the Indian Penal Code gives certain 
extra-territorial jurisdiction m respect of acts 
committed outside British India by certain classes 
of persons including the Indian subtects 
of His Majesty , but it does not affect the nature 
^of the act The act alleged must amount to an 
offence punishable uader the Code before a 
British Indian Court can take cognizance of the 
case There is no provision in the Indian Penal 
Code which constitutes it an offence to lodge a 
false complaint in a foreign court or to give false 
evidence before such court where the oath is not 
: administered under the provision of law in force 
: in British India, but under the law of that 
’ state m relation to pfbceedings before that court 
[Shah and Kajtjt, JJ,) Rambharthi Hirabhar- 
Tnilnre 47 Bom 907 25 Bom L E 772, 

1924 Bom 61, 

*■ 

J "'21 tS) — Public servant — Agent of the 

SocMy for Pievention of Cruelty to Animals-^ 
Madt^ City Police Act, S. 63 

agent of the Society for the PrcvehtiOn Of 
gitretty to Animafe appointed a member ot ihe 
fcity ^6Hce under Act III of 1888 is ^ publwj 
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ser\ant withm the ineannig of S 21 (8) I P, C 
3 C L, J 475 Rel (Wallau, J] Nxtaraja 
P iLLAi In 46 Mad 90 

69 I C 464 33 Cr L J 736 
(1923) Mad 188 (1) 

,5 21 (9) — Inspector of finger pnnt 

bmeau — If a pubhc servant 
An inspector in the linger print bureau being 
in the service and pay of Government is a public 
servant, even if he is not performing the ordinary 
duties of a police officer \Ahdtti QaAtr^ J ) Karam 
Emperor 69 I C 446 

23 Cr L, J 717. 

S 21 (10 ) — PubUe servant— Patwart of a 

village — Berar Land Revenue Code* S. 158 
The patwan of a village entitled to collect 
cesses as if they were land revenue is a public 
servant {Batten, J C ) Local Government v 
Madho PatWARI 1923 Nag 146 

8 b 23 and Trespass by cattle^ 

Seizures — Wrongful loss-^Catile Trespass Act, 
b 22 

Where a cow is lound trespassing on a held 
and doing damages to crops, it is no offence for 
the owner of the field to seize the cow and detain 
it for a penod less thar>24 hours with promise to 
release the cow on a payment of a compensation 
not exceeding tbe pound charges which would 
have to be paid had the cow been impounded 
(Batten, J, C ) Ram Ratan v Emperor 

1923 Hag 64(2) 

8. 2*J--^Posscsston of servant. 

Where there is nothing to show that a pistol is 
a sort of article that one can reasonably expect to 
beior sale in the shop of the accused, possession 
by servant of the accused of the pistol is not pos- 
session on account of master [Ryves, J,) 
QiHOTET V Emperor, 9 0 & a L R 27 
69 I a 457 ^ 23 Cr L J 729 
1923 All 33 (2) 

— — Ss 82 and 2QB— Burma Aot, 111 of 1897, 
5 p^Outbreak of cholera— Omtsston to report — 
Offence, 

Where the hceosec of a brickfield kept it in an 
insantitary condition as a result of w hich there 
was an outbreak of cholera and the licensee omit- 
ted to report the outbreak of cholera, held that he 
was not guilty of an offence under S 269 I P C 
but under S. 43 I P C if tbe omission was illegal 
{DuchworfJh J ) Emperor v, Rangalal Singh 
2 Bur L J. IX 1928 Rang 140 

r-Sfi ZA— A ppheabtUty— Common luten- 

Is&p* 

Wher# S 34 I P. C IS sought to be applied, it 
sbQwn that the criminal act for which die 
a<^sed are to be made responsible was commit 
^ ^^^artheyance of their common intention All 
charged must have consented to and 
ed tlie iCpmmission of the particular 

S mattfd The existence of a cemmon 
the sole test of joint responsibility an<f ' 
tomon intention is, must be proved, 
^ /,) ]^A0N0 

, Sjt , I 389 


PENAl CODE, S. 34 

S. 34 — Appheabthiy of— Evidence of 

dt sit not acts 

In order to justiiy the application of S, 34 evi- 
dence of some distinct act by the accused, which 
can be regarded as part of the Criminal Act in 
question, must be required (Oldfield and Rame- 
sam^ jj) Aydross V Eweeor 

17 I W 31 73 I C 860 (1) 
24 Cr L J 360 (1) (1923) Mad 187 (3) 

Ss 34 and 336 — Assault —Accused 

armed with deadly loeapon—lnpiry — Offence 
All tbe four accused were aimed with sticks to 
which they fixed chkavt blades when they began 
the assault in question and, no matter what part 
of the body any of them struck, they all joined 
tbe assault Held that having regard to the 
nature of the weapons, it could not be said with 
regard to any of them that he did not mean to 
cause serious injuries There was very little to 
differentiate between them, S 34, Indian Penal 
Code, made them equally responsible in such 
cases (Abdul Qadtr, J ) Inder Singh v Emperor 
72 I C. 513 24 Cr L J 401 

S 34 — Common inieniton — Compulston 

to divorce a woman — Subsequent hcaitng. 

The accused went with the object of asking 
the complainant to get his son to divorce a certain 
woman without any intention of beating the com- 
plainant Held they had gone for what might be 
described as a lawful purpose But when the 
complainant refused to take any steps in the 
matter and a quarrel ensued, to call one of the 
accused and his companions to beat ihe complai 
narit and the joining of the other accused in bea- 
ting him constitute a common object which ought 
to be taken into consideration in fixing their com- 
mon responsibility for the crime (Kanhatya Lot, 
J, C ) Mian Jak v Emperor 

9 0 & A L R 1007 73 I C, 61 
24 Cr I J 628. 

S ZA— Intention-Several persons join- 
ing togethef — Common intention 
Where a criminal act oi senes of acts is done 
by several persons in combination it is essential 
to consider first, the common intention and secon- 
dly the individual intention of each of the accused 
as disclosed by the circura=tances 
Where S 34 has to be applied it must be shown 
that the criminal act for which the accused are to 
be made responsible was committed in furthe- 
rance of their common intention The words 
‘\vhen a criminal act is done m furtherance of 
the common intention of alV’ mean that all the per- 
sons charged must have consented to and contem- 
plated the commission of the particular crime 
committed Tbe existence of a common intention 
IS the sole test of joint responsibility and what 
the common intention is* must be proved It is 
of course but rarely that there could be direct evi- 
dence of a common intention which must be judgdd 
and decided b^ a consideration of all the facts 
proved, ^id the circumstances surrounding the 
case It is not sufficient to say that such and 
such an act was likely to occur, but it must be 
found on a consideration of all the cixcumstanc^a 
available what^ the common intention was 
C, J, apd 'Huchmrth, f ) Nga Maung 
V. 3 Bur. L J, 142 19j2S Ranij:' 2€|8 
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S 34 — Joint acts^Offencc 

If two or more peisons jom in the commission 
of an act which amounts to an offence and they 
have a common intention to do that act, they 
would all be equally liable for the consequences 
(Krishnan and Wallace, JJ ) C* Kunhammad. 
in re^ 18 I W 716 

S, 34 — Joint attack but distinct act. 

Where two of the 3 accused refrained from 
using a deadly weapon and causing grievous hurt 
while the third killed the deceased but where 
they had the common intention Held, they 
must be presumed to have intended to have 
caused grievous hurt (Campbell, J ) Indar 
Singh v Emperor 73 I C 938 24 Cr L J 708 

1983 Lah 886 

— — Ss 34, 149 and 300 — Murder — ont of 
several persons committing the act-^Crtnnnai 
aci^DirectiOn to ]ury^ Elements of offence 
Where two persons go to a pl^ce with the 
common intention to rob a third person and if 
hecessary, to kill him and one of them hres a 
fatal shot m furtherance of that common inten- 
tion, then both of them are equally guilty of 
murder S 34 of the Penal Code does not create 
a distinct offence , it only lays down a principle 
of liability Under this section when a criminal 
act IS done by several persons, each is liable as if 
he did it alone, provided the act i« done in fur- 
fheraace of the common intention of alf* 

Per Richardson, J 107 of the Penal Code 
does not contemplate the abettor being present 
when the abetted criminal act or offence is com- 
mitted The aid given at the time of commission 
referred to in Explanation, 2 means aid given at 
the time but at such a distance from the scene that 
the abettor cannot be said to be present 
Where an occused is liable under S 34 of the 
penal Code as an accessory at the fact and there- 
fore as a principal, a charge simply of the offence 
of murder under S 302, without express refer- 
ence to S. 34 1 ^ sufficient. 

Per Cuming, /, S, 149 of the J P C, is wider 
in its scope than S 34. (Hooher\et, Richardson, 
Gbose, Cumtng, and Page, //.) Emperor v 
B AREN DR A KUMAR GpOSE 88 C, W N. 170 

38 C L J 411 

^Ss 34, 1^9—Riottng — Members of mob — 

If constructively guilty of all offences^-Test, 

In cases where there is no direct evidence 
qt the actual participation of the accused m a 
^beCifii' act of violence if persons proved at 
paiticular |points of time to be members of a mob 
but not^fioWh to have taken part in the specific 
act afe to be found guilty of that act by force of 
S 34, it must be clearly found that the act lyas m 
furtherance pf the common intention of the mob 
while the accused were m it, or if S 149 is used, 
it must be clearly found that that act was also in 
prosecubon of the tjoraiuon object or such as the 
accused knew to be likely to be committed in pro- 
secution of their common object 
In such a case the couft ought to consider first 
what wks the original of the mob and 

which oi the ofiTeppos naturally were inherent or 
likely to fi^^ve occurred^ fee prosecutiop, of 
that^extenhon, secondly at* What stagp of the 'not 
tftr accused were present, and what was th© 
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temper, the intention and eommon object of the 
mob while they weie present , and thirdly, 
whether if they had left the mob at any stage 
they could nevertheless be guilty of any of the 
acts committed by the mob after they had left, 

A court cannot presume that any and every 
person who is proved to have been present m a 
riotous mob at any time or to have joined it at 
lany stage during its activities is in law guilty of 
I every act committed by it from the beginning to 
j the end or that each member ol such a mob could 
from ihe beginning have anticipated and comple- 
ted all that subsequently happened {Wallace, J ) 
In re G ANAPA THi S4 RMa. 17 L, “W 197 

(1983) M. W N 104 73 I C 147 
84 Cr. L J. 631 1983 Mad, 869 (8)t 

g 34— of 

S. 34 of ihe Penal Code does not create an 
offence Its provisions merely lay down a rule 
of Law applicable to a case where a criminal act 
IS done by several persons, of whom the accused 
charged thereunder was one, and not where the 
iact IS committed by other persons than the 
accused. [Sanderson, C J Panion, J ) Emperor 
V Profulla Kumar Mazumdar 60 C 41 

74 1 C 267 84 Cr, L J 763 1923 Cal 463. 

Sb 34, 396 — Use of deadly weapons by 

some — Conviction of all, if legal 
Where in the course of a commission of dacoity, 
some alone use deadly weapons, S, 34 applies to 
the case and all are liable to convicuon under 
S, 397 (Brasher, J ) DaNGar Khan v Empekqr 
6 I L. J 824 1983 Uh 104 

^ 8, 44— Injury — What is — Set Penal Code 

Ss 383 AND 44 21 A L J 160, 

S Recurring lunacy 

Where the accused used to get recurring attacks 
of lunacy but there was no such attack for six years 
before the crime and he ran away, avoided and 
resisted arrest, and to all appearances he was 
perfectly sane during the investigation, in the 
committing Court and the Sessions Court Htld 
that he was not devoid of knowledge that he 
twaa doing wbat was wrong and contrary to 
1 law Nevertheless since there was distinctly 
a possibility that, at the time, he was suffer- 
‘ mg from temporary mental derangement of some 
scut, the capital sentence was altered to one 
for transportation fpr life, (^had^ Lai, C, /, and 
Campbell,!] Maulu Emperor 1983 Lah. 6X0. 

8 71 — House breaking and rapt 

House breaking by night is not a necessary 
concomitant of the offence of rape though it may 
be the mam and in fact the only object, Iffe 
accused may have in view [Moii Sagar, J ) LabS 
Singh v EiipEROR 76 r a, 77 24 Cr I j; 877 

1923 Lab 291 

S *llSepAiate offences^ dbeiment 

Wliere the pehtjojier was charged with abet- 
ting two carriers who were separately charged 
with criminal breach of trust in respect of goods 
entrusted to them, aeperate sentence to run copse** 
qutiv/^y ^\youId be quite legal as he abetted an 
of^e by each corner separately (Waimst^ 
j atm, '^hrawatdy, JJ,) Sheikh Babumn v eal- 
HM>e. 101^3 Cal, 40l 
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-S 73 — Comulaiive sentences — Solitary 

confinement 

Under S 73 I P C , solitary confinement must 
be a portion of the substantial sentence of impri- 
sonment and if the substantial sentences are to 
be consecutive, the periods of solitary confine- 
ment cannot possibly be concurrent 
Cumulative sentences of solitary confinement 
are contrary to the intention of S 72 I PC 
[ Heald , J ) Emperor v Nga Sein Po 
I Bang 30e - 2 Bur L J 92 1923 Bang 197. 

8 73— Solitary confinement — If can be 

ordered— Conviction under criminal Tribes Act 
Se^ Criminal Tribes Act S. 22 

21 A h I. 914. 

S 76— 0//tf«C(5 under S 369 

Conviction of offence under S, 369 of the Penal 
Code IS insufficient for enhancemet {Shadi Lal^ J) 
Fattu V, Emperor 75 I 0 368 

24 Cr L. J 944 1923 lah. 286 (1) 

B 

Where a person in trying to hit another who 
was Carrying a baby in her shoulder, actually hit 
the baby and as a result thereof the baby died, he 
cannot escape under S, 89 I P. C , as he was not 
then doing a lawful act m a lawful manner by 
lawful means {Dalai ^ A / C } Jageshar v 
Emperor. 9 O. a A L E 203 74 I C 533 

24 Gr L. J 789 

—— — Ss 81, 97| 100, and 106 — Drunken and 
disorderly conduct — Power of pnvaie cttisen to 
arrest— Madras City Police Act S, 21 
The rule of English Common Law that it is 
open to a private citizen to arrest any person who 
is reasonably apprehended to commit a breach of 
the peace is not applicable to India In this coan** 
tary the law is to be found in the Code of Crminal 
procedure and the Indian Penal Code and the 
Court is not eniitled to invoke the Common Law 
of England id the matter at all 44 M 913 referred 
Ss, 96 and 97 of the Penal Code and Ss 102 
and 105 define the limits within which a private 
cifaren can place restraint on another citizen 
{Schwahe^ C J Phtlhps^ Devadoi^s^ Venkatasbba 
Hao and WaUace^ JJ) Gopal NmbU In re 
46 KacL 605 < 441C I I 655 17 W 592 
32 M, L (H C } 352 73 X C 343 
24 Cr. t 599 1923 Ma^d 623 (2) (F B ] 

™S. 84— 'ZnsafMfy— Teif of. 

To come within S, 84 T P,C the burden lies on 
the accused to show that his unsOundness of mind 
was of such a nature and degree that by reason 
ttoeof he was incapable of knowing the nature 
of the act QT of knowing that he was doing what 
wall either wrong ot contrary to law 
j%ferepGe can be made to prior and subsequent 
of prisoner to find out the state of his 
txdnd at the time of committing the offence. 

S Bhagwatx Pfasad o Emperor, 

B. 850 74 I C 69 24 Cr. L, J 741. 

14 -to 86 — Intoxication — Plea not 

4^0 was a habiftiUi ganfa smoker 
^absolute strangsertb 
^h^j^dsfoflip^flSrb'was bp mdtjve/ The plea 
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of unsoundness of mmd under S 84 of the Penal 
Code was not taken, Held^ under the circum- 
stances the case fell under S. 86 and the case was 
one in which the capital sentence -should not be 
passed. {Ghose and Cumtngt J] ) Emperor 1 ^. 
Tikcquri Dhopi 27 C. W N, 290 : 

1925 Cal. 460. 

S 84 — Plea of insanity 

The plea of insanity being of a nature of a 
general exception must be proved by the accused. 
{Daniels^ J ) Chandu Lal v, Emperor 

21 A. L I. 776 L, B 4 A 284 {Or 

S 86 — Inioxicaiton tf ground for lent- 

tncy 

Insanity is no excuse for the commission of a 
crime, but may in some cases be taken into con- 
sideration when awarding punishment for a crime 
committed in a state of drunkness {Broadway, /,} 
JAIMAL SiNOH Emperor. 1923 Lah 294?. 

S SB—Secunty under S, 110, Cr P C, 

The fact that an accused had been bound down 
under S 110, Criminal Procedure Code does not 
render him liable to enhanced punishment^ 
{Broadway* J,) JaiMal Singh v Emperor 

1923 Lah 294. 

Ss. 81, 92, and 344 — Offence under — Fits 

of insanity — Confinement in chains 

The accused was a person of education and 
wealth and he lived m a town where medical at- 
tendance could easily be procured. He caused his 
brother, who was subject to fits of insanity to be 
chained in an unnecessarily cruel way for over 
three months and would have continued to confine 
but for the intervention of the district Judge 
Held, that the accused was guilty of an offence 
under S. 344 I P C [Ryves, J ) !>aimbhu NarAin 
V Emperor 21 A. t J. 391 

— — 'S 97 — Extent of right 
There is no obligation upon a person entitled to 
exercise his right of private defence to retire 
merely because the assadant threatens him with 
violence As regards the extent of the right, 3 
man acting under an apprehension of death can- 
not be expected to Judge too nicely the force of 
his own blow He is not bound to moderate his 
defence step by step according to the attack; before 
there is reason to believe the attack is over He is 
not obliged to retreat but may pursue hts adver* 
sary tdl he finds himself out of danger and if m 
a conflict between them be happens to kill, such 
killing IS justifiable {Mulhck and Adami, TJ ) 
Nareshi Singh v Emperor 2 695. 

*S *tB—Pnvaie defence— Extent of nghf— 

Mainiatmug possession — Safety of person, ' ' 
If a man is entitled to protect his own Jife by 
using a lathi it is impossible to weigh tl^e force 
of the blows which he used for that purpose as it 
IS Said lit ^‘golden scales ” and to adjudicate with 
great nicety as to the exact amount of force which 
would be justified This, of course, provided that 
no Undue advantage is taken There is a di^u^* 
tion in law between enforcing a|nghf and 
tkining a right The accused Who We/e toSs 
pf tlte lan^ were in peaceful possession 
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laad but that possession had for sometime been 
threatened by the complainant and his party On 
one occasion the accused apprehended the forcible 
seizure of the land by the complainant’s party and 
as they were fewer m number, they went to their 
field armed with lathis to protect themselves as 
well as their pTopert\ When the accused were 
ploughing their held they were suddenly attacked 
by the complainant’s party. The accused return- 
ed the injuries with their lathis and caused injury 
to a large number of the complainant’s party 
jWeW, that the accused were entitled to use force 
m self defence and that they had not exceeded 
the right of private defence {Ryvcs, J ) Hira v 
Emperor 71 1 C 605 24 Cr I J 189 

S, 99 — Amount of force required to 

keep wtthtn right 

Where the person injured was obstinate and 
had receiv ed 12 blows all causing only simple 
hurt, Held it probably required all the blows 
which he received to enable the accused to effect 
their purpose When once the Court has found 
that a right of private defence exists it is very 
difficult to expect the accused to weigh ‘with 
golden scales" what maximum amount of force is 
necessary to keep within that right [Ryves, J ) 
RADHE V EjdPEROR 

73 I C 976 (2) 24 Cr L J 736 (2) 

^ ^ 1923 A 367 (1) 

S 99— Right of Private defence— Police 

constable unlawfully confining accused— Assault 
of constable If an offense See Penal Code 
S 333 1923 A 34 

-S 99— of private defence of pio 

petty 

The right of private defence of propeity does 
not avail a man when he has had time to havs 
recourse to civil authorities, He cannot take 
possession by force or shew of criminal force even 
against a trespasser {Maephersont J) Jasuram 
Marwari V Emperor 74 I C 73 

24 Or I J 746 

S Extent of Right of private 

defence 

One Mt Saidan was converted to Sikhism from 
Mahommadanism while she was already married 
to a Mahomedan She then married one of the 
paityofthe accused Her previous husband’s 
relatives forcibly took her away against her will 
from the party of the accused During the fight 
one of the party of her first husband’s relatives 
received a falal blow, Held^ the accused did not 
exiceed the right of private defence in the circum- 
stances /) Jagat Singh Emperor 

1923 lah 165 (1) 

Sjj, XQQ and 804 — Fatal blow — Doubt as 

iOtWhich accused struck the blow — Offence 

Where it is impossible to say which of the two i 
appellants struck the fatal blow the offence com- ^ 
mitted by them falls under S 326, Indian Penal 
Code {Broadway^ J ) Waryam SiNGri v Empe 
RdR, 721 C 611 24Cr I J 45X 

1 ^— - — ^8 W>~^Pftvate defence--Extent of 
i who is assaulted is not bound to modu 

laWlus defence step by step, according to the 

Y, D— 66 
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attack before there is reason to believe the attack 
over He is entitled to secure his victory, as long 
as the contest is continued Where the assault 
has once assumed a dangerous form, every allow- 
ance should be made lor one, who, with the ins- 
tinct of self preservation strong upon him, nur- 
sues his defence a little further than to a perfectly 
cool bystander would seem absolutely necessary 
The question in such cases will not be whether 
there was an actually continuing danger but whe- 
ther there was a reasonable apprehension of such 
i danger 

The appellant and his companions seeing a 
murderous assault made upon one of them who 
was struck down and rendered senseless in their 
presence, and further more seeing that the mem- 
bers of the other party interned to pursue the at 
tack against him also, had certainly a rea^owabJe 
apprehension that if they did not defend them- 
selves they would be killed or would suffer grie- 
vous hurt, 

Held^ in such circumstances they were entitled 
voluntarily to cause the death of their assailants 
and to continue to exercise their light as long as 
they had any reasonable apprehension of danger 
particularly when the assailants out-numbeied 
them [Scott Smith and Hainson, J/ ) Dalip 
Singh v Emperor 1923 lah 166 t2) 

S 1^0— Private defence — Right of — Er- 

tent of 

According to 8, 100, Indian Penal Code, the 
right of private defence of the body extends under 
the restrictions mentioned in S 99, to the volun- 
tary causing of death or of any other harm to the 
assailant, it the offence which occasions the exei 
cise of the right be such an assault as may rea- 
sonably cause ihe apprehension that death or 
grievous hurt will otherwise be the consequence 
of such assault (hroH Smith, /.) MaHumed 
Akbar V Emperor 72 I C, 620 . 

24 Cr L J, 408 

-Ss 100 and 386 — Private defence — Right 

of Scope, 

Where the deceased was the agressor, and both 
he and his friend not only followed prisoner but 
inflicted injuries upon him and the deceased fel- 
led prisoner to the ground and caught him by the 
threat and the latter then inflicted one wound With 
the kmfe on his assailant Held the act of pri- 
soner in taking out the knife and the stabbmg his 
adversary was covered by tne provision of S 100 
(Shadi Lai, C,J) Chhabil Das v Emprror 

1923 lak 172 (Ij 

8 100— -Sco^e of 

An accused person, who pleads the benefit of 
the provisions ol the Indian Penal Code regard- 
ing the tight of private defence, has to satisfy the 
court affirmatively, by evidence which the court 
can believe and act upon that he is entitled to the 
benefat of these provisions [Piggolt and Walsh, 
JJ,) Emperor v Gayan Singh 1923 Ail 277 

— -Ss 106, 141 and Rioting-^ Use of 

violence — Injury to property 

Where it Was found that a number of persons 
joined fogbtherand pulled down a toddy Shdp 
afid ?rlso cut off a number of toddy trees, IJvB 
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1 PENAL CODE, S 190, 


accused are guilty of offences under Ss 141 and 
146 even though there was no proof of violence or 
force having been used against any person 
iOdgers, J ) Marimuthu Naiou In re 

17 L W 577 32 M L, T (H C ) 316 
1923 Mad 606 

109 and 120 'B—Consptracy—Ptcket- 

Ung with a view to stop the sale of intoxicants — 
Th} eat and intinndation 

A number of national volunteers went to a small 
village bazaar for the purpose of pickettmg the sale 
of country liquor, etc The shop-keepers and 
the agents ot the 2amincUr told them that no 
interference with the bazaar would be tolerated 
The volunteers finding themselves too few in 
numbers retired but their leaders distinctly told 
the bazaarmen that they would return on the fol 
lowing market day After this a large meeting of j 
the volunteers convened by the leaders at which it j 
was resolved to stop the sale of intoxicants, etc , at 
the bazar Held that the agreement was an agree- 
ment to commit tne offence of criminal intimida- 
tion and amounted to a criminal conspiracy , what 
ever might be said in defence of peaceiul pickett- 
mg when undertaken in the market of a large 
town by individuals or by binall groups of ear- 
nest and enthusiastic men or women it had no 
application to the present case whv.re it was pro- 
posed to flood a small village bazaar by a body of 
men whose mere presence theie would put a shop 
to all business [Moars^ C J and /) 

Abdullah o Emperor L E 4A, l45(Cr) 

Ss. 109, 176 and IS9 --Coimchon under 

S lS9'^Altef aiwn into a conviction undet Ss 109 
and 176 


necessary for a prosecution for an offence under 
S 189 I P C (Marttneau, J ) Arjan Mal v 
Emperor 3 Lah 440 69 I C 487 

23 Or L J, 709 . (1923) Lah 260 

Ss 114 and gamy ‘—Unauthorised 

disposal of Mahomedan Minor gtrl in marriage — 
Re marriage , 

A Mahomedan minor gnl was married by her 
mother who was a widow’s with the consent ot 
one of the husbands brothers Subsequently anoth- 
er brother of the widows husband brought the 
girl to his house and married her to his own son 
Held that the widow as well as the person who 
had the subsequent marriage were guilty of biga- 
my Though the mother was not the proper person 
to give the girl in marriage on the fixst occasion 
still the consent of the brother of the girls decea- 
sed father and his presence at the marriage 
validated it [D'tmels, J ) Hub Ali v Emperor 
L R 4 A 73 (Cr,) 1923 A 329 

Ss 114 and S02— -Charge under Ss 34 

and 302 I P C — Conviction under Ss 302 and 
114 

Where an accused person is charged under >Ss 
144 and 302 I P C» and tried therefor he must 
be convicted under Ss 114 and ^02 1 P C 
{Sanderson, J ) Emperor v, Profulla Kumar 
Mazumdar 60C 41 741 C 267 

24 Cl L J 763 1923 Cal 453 

Ss 120 (B), 420 and 611 — Cumtnal oons‘ 

piracy— Cheating— Overt acts — Charge of cheat- 
ing — Particulars of — Presentation of fraudulent 
bills — Payment hy one cheque — Delay in trial — 
Sentence —Joinder of charges — Cr P Code, 
S 237, 


The petitioners were charged with and convict 
«dof an offence undei S* 189 I P C the allega- 
tion being that they held out threats to the 
Chaukidar for the purpose of inducing him*to re 
frain from reporting ihe death of a boy to the 
police, On appeal the District Magistrate held 
there was no offence under S 18^ I P C ss a 
village Chankidar was not an officer of Govern- 
ment and was therefore not a public servant 
within the meaning of S* 21 I P C He found 
that the petitioners and the lambardars who had 
been convicted in a separate trial for an offence 
under S 176 I P C had entered into a conspiracy 
in pursuance of which the latter had omitted to 
report the boy’s dea»h and he accordingly altered 
the conviction ot the petitioners into convictions 
under Ss 176 and 109 I P, C Held that the 
offence which the petitioners were alleged to 
have committed under Ss 109 and 176 I P C by 
enuring into a conspiracy with the lambardars 
pot to report the boy's death was one of a differ- 
emt nature from the offence under S 189 with 
which tfiey had been charged and was a constitu- 
tecl by ah entirely different set of facts and as 
bie petitioners were not called upon in the trial 
to answer a charge of an offence under bs, 
"add 176, the District Magistrate was not 
m appeal m altering the convictions 
pse sections A further reason for not 
be findings was* that a prosecution f^r 

1Q9 and^76l P C required 

B a • wWsh WM noi 



The accused were charged with a conspiracy to 
cheat Government of large sums of money in the 
matter of the supply of some goods during the 
war The charges were made under Ss 120 B and 
^120 I P C Held though the charge was not clearly 
framed yet the accused were put upon sufficient 
notice of a charge of a conspiracy to commit an 
offence or offences under S 420, I, P C The 
transaction « alleged weie mentioned as instances 
of overt acts from which the conspiracy might be 
inferred The mere fact that the transactions 
alleged were independent and occurred on diffe- 
rent dates, IS not inconsistent with a general 
conspiracy A charge under S 420 I P C 
should contain an allegati on of the person or 
persons deceived and induced to issue the cheque 
in payment of the alleged fraudulent bills The 
omission is not a fatal defect, in the cborge 
when It did not mislead the accused and there 
was no failure of justice by reason of it Though 
five bills were presented at different dates, they 
did not constitute different offences for an 
offence under S 420, I P C would not be 
complete until the cheque was issued and 
as only one cheque wav issued through 
the inducement of the five fraudulent bills, 
there was only one offence of cheating Held^ 
on the facts that an attempt to cheat had been 
established though not the completed offence of 
cheating. The offence of attempt to cheat was 
complete as soon as each of the bills was present 
and an accused person could be oonvict^di 
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PENAL CODE, S 134 (A). 

attempt^ though not charged therewith under 
S, 237 Cr P Code 

The long protraction of the trial for which the 
accused was not wholly responsible and the 
strain, anxiety and mental sutteiing to which the 
accused must m consequence have been subject 
were taken into account in mitigation of the 
sentence {Sanderson, C J and Richardson,!) 
Bit un&hurst v Blackburn 

27 C W N 831 1934 Cal 18 

S 124 (A) — Seditious speceh—Test, 

In order to decide whether or not a speech 
constituted an attempt to excite hatred, contempt 
or dissatisfaction, it should be viewed fi om the 
standpoint of t^ie type of persons to whom it was 
primarily addressed On the one hand, their 
limitations, if any, have to be taken into account 
On the other, the tact that the words ma\ convey 
to them a literal meaning must not be lost sight , 
of , the rime and place are also factors which 
should be considered The Court must not look 
to a single sentence or any isolated expression, 
but take the speech as a whole to gi\e it 
free and generous consideration {May Oung^ J ) 
U Damaday\ V Emperor 1 Bang 211 

74 1 C 984 24 Cr L J 842 
1933 Rang 212 

S 141 — Acquittal of some out of five — 

Others do not form unlawful assembly 
In order to sustain a conviction under S, 141 it 
IS necessary to find that the person accused of 
that ofience was a member of an unlawful assem- 
bly, and that he used force or violence m prose- 
cution of the common object of such assembly 
Where two out of five accused are acquitted, the 
conviction of the others cannot stand {Moii 
Sagar^ J ) Ata Mahomed v. Emperor 

1928 Lab 692 

— ^S. 141 — Common object— Resistance to 
le^ecution of law— Overt act 

Where a person is charged with contravening 
an order of the Superentendent of police prohibit- 
ing the collection of an assembly without a 
hence, overt act must be proved to show resistance 
under S. 141, T P C Mere words when there is 
no intention oi carrying them into effect will not 
be sufficient {Mtdnok, Coutts and Das, JJ ) 
Emperor v Abdul Hamid 

1 Pat L R, 199 (Cr } 2 Pat 134 1923 P 1 

141 (S)— Harassing Hindus — If with- 

m sectiofif 

Where the common object with which members 
of an nnlawful assembly were charged was that 
of harassing Hindus the charge is not too 
general, but falls within S 141 {31 I P Code, 
[Ayltng and Odgefs, JJ) PARAEUbHiViU Ayamad 
In re 18 L W 350 

74 I. C 1044 34 Cr L X 683 

S, 141 (3) — Unlawful assembly — Ob 

struciwn of police tfi discharge of hts duty— 
Offence 

The immediate object of an assembly, a'> it 
rp^hed the Police Station^ was to threaten and 
Obstruct the police in the discharge of Us duty 
§Jeld that the object m its^l and apart from any 
other clauses of section 141 of the I PC, Was 


PENAL CODE, S 147 

sufficient to bring the case within the perview of 
the 3rd clause of S 141 {Mears, C J and 
Piggoit J ) Abdullah v Emperor 

L R 4 A 145 (Cr.), 

S 141 {4:)-- Prevent t fig trespass — If an 

offence 

Persons who are assembled togethei to resist 
a trespasb over property m their posses- 
sion, which has been expected for a long Ume do 
not constitute an unlawtul assembly Persons in 
such a position are not enforcing rights, bat pre 
venting wrongs Case law reviewed {Simpson, 
A J C) Parmcshar Din Emperor 

1923 Oudh 167, 

Ss 143, 147 and ^1— Compounding off- 
ence under S 447 — Effect on other charges 
The accused were charged with ofieiices under 
S 143, 147 and 447 I P C The accused and the 
complain 'int in respect oi whose field the offence 
under S 447 I P C was alleged to have been 
committed compounded the charge and put into 
Court a petition to that effect Held, ihat the com- 
pounding on the offence under S. 447 I P C did 
not prevent the piosecution lor the offences under 
Ss 143 and 1^7 I P C 17 C, W N 918 referred 
to The essence of an offence under S 143 I P 
C IS the combination of several persons united in 
the object of commitliDg an offence the purpose 
being an offence in itself {Wallace, J) Mathi 
VenkanNA In re 17 L W 46U 

46 Mad 357 71 I C 342 34Cr L J 114 
1923 Mad 592 

S 146-- Violence — Meaning— S, 349 — 

Force — Meaning— Use of for ce against inanimate 
objects— Corn icHon under S 146 /ur — Legality 
Where it was found that the accused had gone 
and beaten on the door of the complainant‘s 
house when the latter fled away to save himself 
from being beaten and shut himselt up in a room 
held that the accused used violence which was 
sufficient under S U6, f P C to make their 
offence noting 

Quaere whether the action of the accused came 
within the definition of force” in S 349 1 P C 
The word “iiolence’’ in S 146 is not restricted 
to force used against persons only but extends 
also to force against inanimate objects 
{knshnan, /,) Venkataslibbier In re 

44 M L J 407 17 L W. 585 ^ 
32 M L T (H C ) 190 73 I G 386 (1) 

24 Cr, L, J, 356 (1) 1923 Mad 6b3. 

Ss Alter a tion of charge 

A charge undei Ss 147 and 323, 1 P C cannot 
be altered into one under S 160 without a proper 
charge being framed and the accused tried there- 
under (Ktshnan^ J ) Mahankali Sriramalu 
V, Emperor (1933) M W, N 814 18 L. W 741 

S 147 — Common object — Failure to 

prove— If another can be substituted 

Where the common object as stated m the 
charge is not proved the court of appeal or 
reference cannot substitute another to sustain the 
conviction {Mookerjee and Chatter jee, JJ ) 
Emperor v akbar Moli a 38 C L j 379 

— ^ S. 147 — Large number of accused— Cm* 
viction of four — Legality 
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Where the court thinks that a large number ot ! 
persons took part m a noting but there was doubt 
as to the identity oi ail except four, a conviction 
under b, 147 is not illegal, [Sulatman^ J ) Ram 
Adhin V Emperor 21 A L J 839 

L. E 4 A, 240 (Cr ) 9 0 & A^ L E 1085 

Ss. 147 and 365 — Offence under — Same 

transaction^ i^e^ar ate sentence — Illegal 

One R was found guilty by a panchayet, of 
having enticed away a raariied woman, and was 
sentenced to pay a fine or in delault to have his 
face blackened and to ride round the village The 
accused executed the sentence against K’s will 
and he was lound guilty of oftences under Ss 147, 
342 and 504, 1, P C and a separate sentence was 
passed under each section Held, that the offence 
committed by the accused was only one offence 
viz^ that of carrying out the sentence of the 
panenayat and the several convictions were wrong 
(Harnson, J ) Karam Singh Emperor 

1923 Lah 91 

S 147 — Possession of tht, accused 

Where the accused were in the actual posses- 
sion of the land, tnough some years back toe 
land was sold at a rent sale the accused were 
held not to be guilty of the charge under h. 147 
of being members of an unlawful assembly, their 
object being to enlorce toeir right lo tne standing 
crops [Ros&, J) Gaj^dhar Si^gh v Emperor 

* 1923 P 299 

• 

S Possession — Dismantling house 

Where there is a finding that first party never 
parted with possession oi the disputed house and 
that the second party was not given actual posses 
sion of mat house, the men of tne second party 
wDo dismaiule the disputed house and plough it 
up in the absence ot the servants of the hrbt 

party are guilty of an offence under b 147 IP 

C, 3 P L T 335 Dist [Kulwant Sahay, J.) 
Tanak Chaudhry V Emperor 
1 Pat L E, 242 (Cr ) 1923 P 361 73 I, C 158 

24 Or Lv J 542 

Sb 147 and 448 — Rioting — Charge 

against mneaccui^ed— Criminal trespass — No 
case against five of the accused— Effect of 

Where nine accused are charged with notiBg 
and hoase trespass and five ot them are found to 
have had no common object, the conviction of 
the rest for noting is unsustaiuable [Ramesam^ 
7 } SINNASWAMI MddalI In re 1923 Mad 94 

^Ss 147— Rioting-^ Conviction— Common 

object-^Difference in — Conviction if legal See 
(1922j Dig Col 886 Aminulla v Emperor 

72 I G 356 , 54 Cr L* J 365 

— S, 147— Rioting convution for— Finding 

of fact essential tor bee (1922) Dig Col 880 
Ramaswami Thevan In te 

69 I C 380 (1) 23 Cr L J 700 

— gg X47 and 326— Separate sentences for 
See (1922) Dig Col 887 Bisjina 

73 I G 6l7 24 Cr I J 629 

jX47 — Specific charges under Ss, 452 

Septence pnder Ss 147 462 
and 325v ' ^ ^ ^ 


PENAIlGODE, S 149. 

Where the accused has been punished for the 
bpecinc Acis which constituted the object and 
purpose of the not The sentence under S, 147 
was cancelled. (Harnson^ J ) Ram Singh Vt 
Emperor 1923 Lah 160 

Ss 147 and 302 — Unlawful assembly— 

Attack on police — Dtspeision by force-^Murdei 
A crowd, part ot tbe common object of which 
was to attack ihe police in certain circumstances, 
was passing by the Police Station and the Police 
attempted to disperse it by foice Upon this 
Whistles were sounded and the crowd turned 
round and began to throw stones at Ihw police 
and after ihe police had shot down some of the 
crowd and injured a number of persons it attacked 
the Police Station and murdered the policemen 
there Held ihat charges under section 302 and 
149 of the Indian Penal Code were lully establish- 
ed as against any one of the accused persons who 
was proved to have continued an active particip- 
ation in the not after the moment when stones 
began to be thrown unless it could be interred 
tnat he had seperated himself from the rest before 
the offence of murder had been committed by one 
of them {Mears,C J and Piggottf J) Abdullah 
v Emperor L E 4 A 145 (Cr) 

S 147 — Unlawful assembly — Common 

object — Presumption — Assault 

Even though it was not proved that the object 
of the accused who were more tnan five in num- 
ber was as suggested by the prosecution namely 
to take forcible possession of the house, yet when 
it IS found that they came to the place and some 
of them assaulted tne complainant the presump- 
tion IS that the assault took place in prosecmion of 
the common object, that assault was not tbe ori- 
ginal common object with which the accused came 
to tne place it must be presumed from the cir- 
cumstances that It was formed at the time the 
assault tooa place (KotwaU A J C) Birjubhuk- 
kAN V fANRAO (1923) Nag 100 

691 C 633 23 Cr. L J 746 

Ss. 148 and 322 — Charge under former 

but conviction under latter section— Legality 
A conviction under S 323 I P C while the 
charge was one under S 148 is not illegal 
{Campbell^ J ) INDAR Singh v Emperor 

73 I C 932 24 Cr L J 708 1923 Lah 328 

Ss 148 and 149— Rioting — Charge 

against several accused— Contents of judgment 
Where there is considerable divergence be- 
tween tbeicase for the prosecution and the case 
for the accused in a case of rioting and there were 
several accused it is the duty of the Trial Courb 
, as well as the Appellate judge to examine the 
evidence carefully so as to show that he was fully 
convinced upon the consideration of the pros and 
cons of the case that the pro&ecution story was 
true It is the duty of the appellate Court to go 
into evidence and to refer to it with reference to 
: the individual case of each of the accused (Jawctla 
Prasad and CoutlSy JJ ) Jiwanraut EMpEtt- 
! OR 4 Pat L T 602 1 Pat. L R (Gt > 65 

72 1 C 519 24 Cr L J 407. 

I — Ss 149 and ^02— Common intenftop not 

pifaved^Effeot 
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FEHAI. C0S£, 8. 149 

Where It cannot be held that tlie common in* 
tention was to cause death, but was to cause 
grievous hurt or that all the members of the 
unlawful assembly at least knew that grievous 
hurt was likely to be caused the accused can only 
be convicted under S 325 read with S 149 
(Scott Smith afid Harnson, JJ) Dado v 
Emperor 1923 Lab 43 

S Conviction by imMuaiton, 

If the members of an assembly act with the 
common object of exceeding their right of private 
defence, then they are not only all generally 
guilty of noting but also of the particular offence 
constituted by such excess of user If one mem- 
ber exceeds that limit every other member shares 
with him the guilt of his act (Mnlhok and 
Adanii, JJ ) Nareshi Singh v Emperor 

2 Pat 595 

g 149 and BQ2^Each member gmliy of 

the offence 

Each member of an unlawful assembly is guilty 
of murder if that murder was committed in prose- 
cution of the common object of the assembly 
(Martineau and Moti Sugar, JJ ) Allah Ditta 

V Emperor 1923 Lab, 441, 

S -^Offence under special acts if 

Within the section 

The definition of '‘offence” m S, 149 I P C 
does not cover offence under special Acts 
(Oldfield and Famesam, JJ) Aydross v 
EMPEROR,, 17 L W 21 

^2 I C 860 (1) 24 Cr L J 360 (1) 
1928 Mad 187 (2) 

S 149- Rioting— Members of mob— If 

constructively guilty of all offences committed— 
Test, See Penal Code Ss 34 and 149 

17 L W 197 

— Ss 149 and Z^-^Scope of 

Where a number of accused were charged with 
murder, noting, causing grievous hurt etc and the 
evidence showed that the death was caused by one 
below with a lathi, the other accused cannot be 
responsible unless the principles of Ss 34 and 
149, I P, C are applied to their case, The 
sentences for girevous hurt and the fatal injury 
'^Quld be concurrent as they were caused in the 
dbtee of the same transaction (Zafar Ah, J ) 
Rahman v. Emperor 1923 Lab 322 

^ fla, 149 and ZQ2— Unlawful assembly— 

Offence by principal member — Constructive ha- 
bility of other members — Extent of 

Tf a member of an unlawful assembly is to be 
found constructively guilty of an offence under 
S 149 1 P C, it must be the same offence of which 
the principal is guilty and not some other offence 
If the rest of the accused or not constructively 
guilty of the same offence as the principal offenn 
der, they cannot be found guilty under S 149 at 
all (Couits and Oas JJ } Ram Prasad Singh 

V Emperor IPat 763 

4Pat L T 213 71 1 0 llS 
24 Cr L, J 66 (1923) P 50, 


PENAL CODE. S 173 

S, 160— Affray — How differs from 

noting 

The offence of affray is not a component part 
of the offence of rioung Its essence is the 
disturbance to the public peace, caused by two or 
more persons fighting in a public place A not 
need not be in a public place, it must be by 5 or 
more persons and there need not be any fighting, 
(Plumer and Subhanna, JJ ) Govt, of Mysore v 
I Venkatapp^ 1 Mys L J 147 

Ss 161, 116— 0//fir of bribe to public 

seivant — Essentials of offence 

The accused in the course of a conversation 
with the Municipal Comm iss oner of Bombay, 
after thanking him on behalf of his cousin for 
some departmental concessions shown to him by 
the Commissioner said my cousin wishes to give 
you Rs 5,000 ” On his being prosecuted under 
Ss 116 and 161, 1 P C held, under the circum- 
stances there was no offer of a bribe, or any 
instigation to the Commissioner to do anything 
forbidden by S 161 

Per Uacleod, C J — To bribe or attempt to 
bribe a public servant is only punishable under 
the I p, C as an abetment of the substantive 
offence of a pubhc servant accepting or attempt- 
ing to obtain an illegal gratifacatiou 

Illustration (a) to S 116 is only an example of 
abetment of an offence under S 161 There are 
many other ways of instigating a public servant 
to commit an offence under S, 161, besides by 
means of a direct offer of a bribe, 

The vyords used m conversation, did not legally 
amouut to an offer —But they did indicate a state 
of mind in the cousin which could lesult in 
bribery The distinction between an offer and 
an invitation foi offers to be made is well re- 
cognised in the law of contracts and there is no 
reason why the same distinction should not apply 
in criminal law 

A person is said to inst'gate another to an act 
when he actively suggests or chraulates him to 
the act by any means or language direct or indi- 
rect, whether it takes the foim of express solicit- 
ation or of hints, insinuation or encouragement 
Shah, J "—Where the inference suggested 
by what happened is equivocal and where the 
explanation put forwaid by the accused ja 
reasonably possible, the theory of innocence 
cannot be said to have been sufficiently negatived 
by the prosecution (Macleod, C and Shah, J ) 
Emperor v Amiruddin Salebhqy Tyabjee 

1923 Bom. 44 (2) 

Ss 163, ilZ'-^Offering bribe to an inspec- 
tor in the Fingerprint Bureau 

Offering brjbe to an inspector in the Finger 
Print Bureau, in order to make him give favour- 
able evidence m court is an offence under S 16X 
of the Penal Code, read with S 116 (Abdul 
Qadtr, J ) Karam Chand v Emperor, 

69 1 C 445 23 Cr L J 717. 

-S Refusing to receive summons'— 

Under S 144,0#* P C if an offence 



1051 


THE yearly digest 


1052 


PENAL CODE, S 173 

Since service of a summons can be etfeUed by 
tender, a refusal to accept a summons when 
tendered does not amount to prevention of ser\ice 
What S 173 I pc requires is some act of 
opposition offered to the officer serving the 
process [May Oun^^ J ) U Thvdahawaya » 
Emperor, 1 Sang 49 3 Bur L 1 22 

74 1 C 65 24 Cr L ^ 727 1923 Rang 146 

S Vt^—lnteniiQ7ial meaning of 

What IS made punishable by law under S 174 
IS an intentional disobedience to the summons of 
a Court The woid, ‘intention^ does not appear 
to taatve been defined in the L P C , but it has 
interpreted to mean non-attendance which 
amounts to wilful disobedience 10 W R (Cr ) 
33 , 22 P R 1880 foil [Abdul Quadir, J ) MUL 
Singh v Emperor 72 I, C 593 

24 Cr L J 433 1923 Lah 163 i 


PENAL CODE, S 188 

— S 182 — Giving false information to 

Police — Subsequent proceedings under S 379 
and 411 See (1922) Dig Col 889 Incha Ram 
V Emperor 71 I C 216 24 Cr, L J 88 

Ss 182, 193 and 211-^Offences under — 

Prosecution for offences tnjhe Court of a Native 
State —hiving false evidence'- Off ence triable tn 
Bntish India 

There is no provision in the Indian Penal Code 
which constuutes it an ottence to lodge a false 
complaint in a foreign court or to give false evi- 
dence before such court where the oath js nOt 
administered under ihe provisions of law m 
foice in Briu'^h India, bat under the law of that 
state in relation to proceedings befoie that court 
The criminal pioceedings and false charges con- 
temptated by S 211 1 P C mean proceedings 
instituted and charges made according to the 
provisions of criminal law in force in Biitish 
India No offence undei S 182 I P C is com- 


— S 174 — Summons cabc — Barrister — 

Summoned as a witness — Liability to appeal — 
Representation by another counsel 

A conviction under S 174 I P C cannot be 
sustained unless it be shown that there was an 
intentional omission to appear in answer to the 
summons The accused, a barrister was not 
served till 5 p.m on the day previous to that 
fixed tor the trial and he was due to appear as 
counsel in a case before the High Court the next 
morning, and there was no time to make other 
arrangements He therefore instructed an 
adveoate to appear on his behalf before the 
Magistrate and to apply for ati adjournment of 
tfie trial His advocate did appear and described 
tfie situation in which his client was placed and 
Uial was put off for a week Held, that the 
was not guilty of an offence Udder S 174 
L P C It does not appear to be generaJly 
imderstood that an advocate is, m a sense, an 
officer of the Court and it is his duty no less to 
the Bench than to this client to be ready when the 
dase m which he has been briefed is called It 
may happen that he is required at two different 
pl^oeaat the same time in which case it is his duty 
to suitable arrangements <o that he may be 
represented Pa the case before the court it was 
qto that the petitioner did not intend to disobey 
the summonses hut placed as he was he found 
l».mself unable to abandon his client’s interest 
and therefore instructed another Barrister to 
i^epresent the circumstances to the Magistrate 
There bed thus been no offence under S 174, I P 
C [MayOung, / ) J R Das v Emperor 
, 1 Bang 549 2 Bur L J 146 

— S, 182— False information^Bujden of 

proof— Belief in truth of information 
On a prosecution for an offence under S 182, I 
P7C ttie mere fact that the information was 
to be false does not throw the burden of 
on the accused that when he gave the in- 
be believed it to be true It is in 
prosecution to show that the only 
bs^ence was that he must have 
®i|iw^thdlieved it to be false [Stmpson A 
Emperor 

,,26 0* C 1928 0udh4* 


mitted in respect of a false information given to 
a police officer of a Native Slate or under S 193 
I, P C in respect of false evidence given before 
acouitof that state [Shah and Kajijt, JJ), 
RAMBH4.RTHI Hirabharthi In re 

47 Bom 907 25 Bom, L E. 7?2 * 
1924 Bom 51 

S, 182 — F*//age Magistrate — False in- 
formation to — SanUton — Revocation 

A Village Magistrate is not subject to the autho 
rity of a Sub-magistrate as a public servant and 
the latter has no authority to giant sanction in 
respect ot false information given to the farmer, 
Quaere whether a Dt Magistral^ revokes an 
order of a Sub-magistrate granting sanction under 
S 182 I, P C, he does so m his executive capa- 
city [Krtshnan and Wallace, JJ ) P4.llikuda- 
THAN V Budou GoPNDAN 46 M L J 663 

(1923) M W, N 745. 

S ISQ— Public servant — Obstruction to 

— Assault on pei sons helping public servant 
The Naib Tahsildar of Income Tax visited the 
village oi the petitioners where he was told by 
the Lambardars that the petitioners kept several 
shops and ought to be assessed, A dispute then 
took place between the Lambardars on the cue 
side and the petitioners on the other and it is 
alleged that the Lambardars were in the course 
of the quarrel, assaulted and beaten 
The Magistrate did not find that the petitioners 
either assaulted the Naib Tahsildar or made any 
gestures. Held, that the mere fact that the 
Lamhaidars who were assaulted, declined to 
render any help to the Naib Tahsildar m his 
investigation cannot be viewed as an obstiuction 
caused by the petitioners [Shadt Lai, C /) 
Matu Ram V Emperor 73 I G 888 

24 Cr L, j 694. 

, — S Igg — Scope of 

The question whether the order disobeyed is a 
legal order is an entirely distinct question from 
whether an offence has been committed in dis- 
obeying it If the order is legal, the court has 
only to see whether the accused disobeyed it An<4 
if so, such disobedience caused or tendered to 
cause the effects specified in the second and third 
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PENAL CODE, S 193 

paragraphs of the section {Daniels^ J ) Bhure 
Mal V Emperor 46 A 626 73 I c. 801 

24 Or L J. 689 1923 A, 606 

S. Contradict Of y staHmtnt -Sano- 

Uon for 

Where contradictory statements are made 
before the same person, sanction to prosecute 
under S 193 1 P C should be granted {Zafar 
AU, J ) Emperor v Waryam Singh 

6 Lah L J 407 

S IdS-^Deposttton of witness--- Omis- 
sion to interpret — C. P Code^ 0 18, 5 and 6 — 
Non-comtlianoe with— Pet jury'— Evidence Act^ 
S. 91 

A person can be charged and convicted for 
perjury even though his prior deposition has not 
been taken down in strict compliance with 0 18 
Rr 6 and 6 C P Code, 

The provisions of O 18, Rr, 5 and 6, C P C 
are directory and non compliance with them does 
not render the deposition inadmissible at a sub- 
sequent trial of the deponent for perjury If the 
deposition has not been read ovei to the witness 
in the presem^e of the presiding Judge it does 
not prove itself under S 80 of the Evidence Act 
but may be proved m some othei way The 
judge who recorded it can pro\ e it or the accus- 
ed can admit it 45 C 825 foil [Prideanx, 4 
J C,) MiRAByx V Emperor 1923 Nag 39 

— S 193 — Evidence — Nature of 
No man can be convicted of giving false evid- 
ence except on proof of facts which if accepted as 
true, show not merely it is incredible, but that it 
is impossible that the statements, of the accused 
made an oath can be true {Mac Coll, J ) Gupta 
Emperor 1 Bang 290 1924 Bang 17 

S Perjury — halse affidavit — 

Piling of 

The intention to commit perjury must be 
clearly present before a person charged with the 
offence can properly be convicted of it and a 
statement capable of being construed in any rea- 
sonable way that does not show a clear inten- 
tion of committing perjury or a deliberate attempt 
to make a false statement does not per se contain 
the elements of the offence and where a prosecu- 
tion for perjury is sought to be based on an 
affidavit filed m Court the Court should take a 
broad view of the facts and where the language 
convey a meaning indicative ot falsity as well 
as one which may amount to an inaccurate des- 
cription of events which have happened, a prose- 
cution for perjury is unsustainable [BuokntU^ J ) 
Ramgobinp Ram n Emperor 

1 Pat L E (Or } 17 72 I 0 887 
24 Or L J 471 

S IQZ— Perjury— P) oof of —False state 

ment — Contfadiction between two depositions 
To convict a person of perjury it must be 
shown that the statements made by the accused 
are on their face deliberately false or that they 
are so from extrinsic cfrcumstances Statements 
which only attracts suspicion or which are made 
recklessly should notlorm the basis of convic- 
tion, {Buchmtf J ) LAlmoni Nonia v Emperor 
^ . 4 Pat. L 7? 683 - 1 Eat L B 142 (Cr,) 

72 I C 161 , 24 Cr. L J 321 


PENAL CODE, S. 211 

Affidavit— As seition not based 

on knowledge — Sanction 

Assertions made by a deponent to an affidavit, 
not from hib personal knowledge, but from what 
he had been told and which had not been provid- 
ed to be incorrect cannot be made the subject of 
a sanction for perjury 

A District Judge cannot sanction a trial for 
perjury in respect of an affidavit sworn before 
him as District Registrar as S 195 Cr P Cod^ 
has no application {Stuart, J ) Dina Nath v 
Nek Ram 21 A L J 88 L B 4 A 6 (Or ) 

74 I C 76 24 Or L J. 747 
1923 A 176 Cl) 

S 199 —Perjuf y— Paritculars of charge 

The accused is entitled to know the exact words 
which are alleged to have been used by him and 
which are sought to be made the subject of a 
charge of perjury An inaccurate expression in an 
affidavit supporting an application for transfer of 
a case to another Court does not warrant a pro 
secution for perjury 14 A L J 851 , 16 A E J- 
517 , 18 A L J 381 referred to {Ryves, /,) 
Abdul Wahid Khan v Abdullah Khan 

21 A L J. 211 L B 4 A 69 (Cr ) ’ 
71 I C 661 24 Cr L, J 197 1923 A 326 

Ss 204 and W— Valuable security — 

Destruction of — Offence 
The accused were alleged to have committed an 
offence under S 477, Indian Penal Code, by 
wiliully and dishonestly destroying two docu- 
ments one said to be a written contract, by which 
the complainant’s firm sold to the accused 
01 to his firm certain quantity of shellac and 
another spoken of sometimes as a tender and 
sometimes as a delivery order bearing en- 
dorsement in favour of the complainant's firm 
made by a certain person 
Held, that even though the documents were 
found not to be valuable security within the 
meaning of S 477 ot the Indian Penal Code 
S. 204 and other sections of the Penal Code might 
be applicable to the case {Teunon and 
Ghose, JJ) Debendra N-vth Upadhaya v 
BH4.GIRATHI Mahto 38 C, L J, 168 

8 211 — Complainant evidence not fully 

taken— Prosecution 

Where a criminal case is compromised beforh 
the full evidence of the complainant is given, it is 
not proper to d rect a prosecution under S 211, I* 
P, C {Macpherson, J ) Bansidhar Marwari 
Emperor. 74 i o 1064 (2) 

24 Cr, L J 862 (2), 

— S 211 — False charge — Charge to whom 

to be made — Complaint 

To fall under S 211, I P, C. the false charge 
must be made to some person in authority (i e) 
to a person who is in a position to get the offender 
punished The charge must be embodied either 
in a complaint to a Magistrate or m a report of 
a cognizable offence to a police officei 6 C 620 , 
30 C 415 , 26 B 150 , 32 M 8 Ref {StmPson A, 
J C ) Gaya Barhai v Emperor 

26 0 C. 44 1928 0udh 4 

— S. 211 — Offence under* 

Unless there is an intention to set the law in 
motion against anybody, no offence under 
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S 211 1. P C 13 committed (Kotwah ^ C) 
Ramrao V, Emperor, 6 N, L J 202 

75 I. 0 168 24 Or, L J 910 1923 Nag 313 

Ss 215 and 420— 0#ences under — S 215, 

jtPC also falling under S 420, I P C— Penalty 
Where a cattle dealer takes a ransom for the 
restoration of stolen cattle and fails to restore that 
property to the owner in spite of the prumise he 
IS gnilty of an offence under S 420, 1 P C and 
not of the minor offence under S 215 I P C 
Per Robinson C J The general rule which 
should guide the courts is to convict and 
punish for the most serious offence that is estab- 
lished provided of com sc that the accused has 
been charged with and has had an opportunity of 
meeting the charge of that offence [Robinson ^ C 
and Magi cgor, J) Nga Shan v Emperor 

73 I C 146 24 Cr I J 529 1923 R 37 

Ss 215 and 511— Stolen froferiy — 

Pfotnise of recovery tn heu of payment of money 
— Theft not detected 

Where some time after the commission of a 
theft the accused proposed to 6nd out the stolen 
articles on their being paid some money but took 
no st<^p3 after receiving the money to find out 
the thieves they are guilty of an attempt to com- 
mit an offence under S211)IPC20A 489 ' 
not foil [Raftqu and Stuart ^ JJ ) Harg\an v 
Emperor L it 4 A 1 (Cr ) 46 A 159 

1923 A 83 

S 216 — ^'Harbour** meaning of When 

the offence ts complete 

The woid “harbour’' does not only mean to 
provide shelter, food and clothing but includes 
’ the assisting of a person in any way to evade 
apprehension " There is no time limit foi the 
dar^ition of this offence which is complete as 
soon as it is committed It is immaterial whether 
the evasion lasts Six hours or six jears [Scott 
Smith and Harrison^ JJ ) Emperor v Sarwan 
SlKGH. 5 laht I J 329 

73 I C 691 24 Cr t 1. 659 1923 lah 223 

*-■ — S, 216 B.— “ Harbouring'' — What con- 

sdHutes — Giving of a warning if an offence 
S 216 (B) lays down that the word “ harbour'' 
mcludes the assisting a person in any way to 
evade apprehension The idea that it, never 
^eless, does not include giving false information 
to the Police with a view to assisting an outlaw 
to escape appears little short of a negation of the 
law, and one might almost say that such a view 
coalstitates a direct encouragement to defeat the 
forces of law and order in dealing with what can 
only be described as a menance to the pubhc 
A Warning given to a proclaimed offender of the 
approacb ot the police is an offence under S 216 
iBfe hPC. [Ptpon, J C) Akbar Ali o, Emperor 
72 I C 949 24 Cr L J 485 

$8 223, 186 B and 363 — Warrant of 

Rescue of person arrested and tearing 

S -Improper warrant — Effect of issue 

Oman had been arrested in pursuance 
the accused rescued her and 
rartanl and it was found that the 
^Eeld that 


PENAL CODE. S 247 

I P C but not under S 22S— B, I P C [Stuart, 
7)Gokulo Emperor 45 A 142 

71 1 C 503 (2) 24 Cr I J 161 (2j 
1923 A 87. 

Ss 225 B and 172 — Absconding not 

sufficient to justify aonvictten 

In order to justify a conviction of a person ‘ 
under S 225 B, for the offence of intentionally 
offering resistance or illegal obstruction to the 
lawful apprehension of himself, something more 
than mere absconding is required there must be 
an overt act of resistance or obstruction, some 
active opposition by show of foroe [May Oung^ 

J ) Emperor v Annawadin 

1 Rang 218 2 Bur, L J 246 741 C 960 
24 Cr L. J 848 1923 Rang 231 

S 226 B — Release of ai rested person--- 

Surrender— Offence 

Where the aceused who was ai rested by a pro 
cess server was released by a number cf his 
; friends but he subsequently surrendered the next 
morning Held, that the accused having gone 
away when rescued by hu friends was guilty of 
escaping from lawful custody [Maung Ktn, J ) 
Attiya V Emperor 2 Bur L J 19 

73 I C 67 24 Cr L J SOT 
1923 Rang 133, 

S 223Scope of 

This chief ingredient in the offence contempla- 
ted by S 228 IS the intention of the offender 
Where his behaviour may have been objection- 
able hut it could not be said that the ptitioner 
pushed or detained the witness with the inten- 
tion oi insulting or causing any interruption to 
the Magistrate when he only fold him not to go, 
as he had to cross-examine him, Held no offence 
was committed ( 4bdul Raoof J ) PoHU Ram v 
Emperor. 1923 Lab 88 

- -' - S 228 — Ihreat by accused to witness— If 

an offence. 

An accused person who during the hearing of 
a case, makes an impertinent threat to a witness 
in the box, clearly commits an offence under S 
228 I, P C ('iituartyj) Allu v Emperor 

46 A 272 21 A L, J 72 L B 4 A 8 (Cr ) ^ 
74 I C 260 24 Cr L J 766 
1923 A 193 (2) 

8$ 232 and 235 — Counterfeiting coin^ 

Possession of implements for counterfeiting— 
Conviction of both offences — Separate sentences— 
Legality of 

Where the accused was convicted of and 
sentenced for an offence under S 232, 1 P C , 
that IS to say, for counterfeiting coin on a second 
count for having in his possession implements 
and materials for the purpose of using the same 
for counterfeiting King’s cpin under S. 235, 1. P 
C held that the possession of such implements 
and materials being part and parcel of the trans- 
action of counterfeiting coin the sentence for the 
second offence was illegal [Abdul Raoof^ J ) 
Bishan Das v Emperor, 6 Lab L J 272 
71 1 C 700 24 Cr, L, J, 236 

S, 247 — Acquittal— Second trial for same 

offence on same facts— If lies See Cr P Code, 
S, m 1928 AU 360 
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S 2^^-'Neccsstty to prov6 annoyance 

In order to establish a charge of committing 
nuisance in a public place to the annoyance of 
the public, it must be proved that somebody was 
annoyed Such annoyance can be presumed when 
a person concerned in preventing such matters 
complains about it {Wailsh^ J ) Lallu Ram v 
Emperor 21 A L J. 112 L, B 4 A 218 (Ci ) 

S 212—'Noxtott3 as food — Mtxtng ghee 

and pig's fat'— If offence 

The expersion “ noxious as food’' means 
unwholesome as food or injurious to health and 
not repugnant to one’s feelings Mixing ghee 
and pig’s fat with intent to sell it is not an offence 
under S 272 1 P. C. {Sulatman, J ) Ram 
Dayal V Emperor 21 A I, J 875 

9 0 & A L B 982 

Ss 289 and 323 — Dog htie — Bui t caused 

by ^Offence 

Where owing to the negUgnece of the accused 
his dog bit the complainant in his arm causing 
three incised wounds the accused was guilty 
under S 289, I P C [May Oung, J ) Mg Shwe 
ZiN V MCJ Po Nqwe 2 Bur, L J 8(1) 

1928 Kang 147 

S J 294 — Offence— Trial by village head- 
man — Conviction— Bar 

The'Bnrma Village Act has conferred on the 
village headman the power to try, as a Court 
offences Under S 294 1 P C and other offences 
Where the accused had therefore been once tried 
by a Court of competent jurisdiction for an offence 
and had been convicted qf such offence, that con- 
viction remains m force and he is not therefore 
liable to be tried again for the same offence 
[May Oungy J ) Nga E v Emperor, 

1 Bang 449 2 Bur L J. 149 1924 Bang 23 

S 29^— Sentence 

A sentence of three months’ iigorous imprison 
ment for an offence under S 294 I P, C is un- 
duly severe [Heald, /,) Parlum v, Emperor 
2 Bur L J 98 1923 Bang 263 

S. 294 A — Offence under keeping a 

lottery — What conHitutes 

Where it is shown that the accused kept an 
office where they carried on the necessary pre- 
liminary work for running a lottery and received 
the lottery moneys and which they held out to the 
public as the place where the lottery would be- 
drawn, they are guilty of an offence under 
S 294 — A I P C even though the lottery was 
not actually drawn [Krishnaity J ) Eamaswami 
MVdaliar In re, 44 M L J 695 

32M L T (H 0340 1923 Mad 187(1) 

\ 69 I 0. 272 (1) 28 Or L J. 688 (1) 

S 297 — Having sexual connection in a 

mosqu e — Offence 

Persons who have sexual connection in a 
mosque commits an offence under S 297, 1 P, C 
(Ryvest J ) Maqsud IEIusain v Emperor 

45 A 52 ' 21 A. L J 455 L B 4 A 79 (Cr ) 
73 I C. 936 24 Cr I J 911 

— 3. 297 — Local tnspecipon — Magistrate's 
uqiifn opin%ont not evidence 

y. D —67 


PENAL CODE, 299 

In a case under S, 297, the Magistrate went to 
the alleged burial ground, accompanied by 
pleaders representing buth parties and proceeded 
to have the ground removed at various spots 
which were pointed out to him. 

He unearthed, two small boneb which he 
thought were human collar bones, and also found 
some matting and some pieces of bamboo On- 
this inspection became to the conclusion that 
the place was a burial ground and convicted the 
accused 

Held that this proceeding was entirely ir- 
regular If he had desired to have very sure 
evidence adduced as to whether this land was a 
grave-yard it is possible that an investigation of 
the character which he himself conducted per- 
sonally as to the results of which he himself in 
effect gave evidence, might have with due reve- 
rence been carried out by properly qualified 
ofiicial persons and their evidence in Court after- 
wards might have been of great a'vsistance and 
value to him Judicial officers cannot and are not 
legally permitted to find out for themselves the 
tacts of a case they have to decide, [Buckmllj 
J,) jAiLAL Jha V Emperor 

1 Pat L K 256 (Or ) 1923 P 537 

Ss 297, 441 and bH— Offences under — 

Trespass — Mosque— Entry for worship —Un- 
lawful conduct — Ftndtrg and conviction under 
S 297 altered into one under S 504 1 P C 

The petitioner was convicted by the Court 
below on a charge under S 297, I P C in that 
he “with the intention of wounding the feelings 
of the moulvi and the Congregation committed 
trespass in a place of worship ” The evidence 
established that he had gone to the mosque for 
midday prater as usual , when the service was 
over, he was asked by some others why he had, 
on former occasions, abused the moulvi and the 
congregation, on his attempting a denial, 
witnesses were sent for, and an altercation 
followed , the petitioner then began to abuse all 
and sundry, employing obscene epithets and 
uttering threats Held on these facts that the 
accused was guilty of a cognate offence under S 
504, I P C and that the conviction should be 
altered accordingly 

The word “trespass” in S 297, I P C does 
not have the same meaning as is attached to 
“criminal trespass” in S 441 I P, C The term 
appeals to mean any violent or injurious act 
committed in such place and with such know- 
ledge as is specified in S 297 40 C 548, R 
Ref The mere uttering of abuse and threats does 
not amount to the commission of a trespass within 
S 297, I P, C [May Oumgt J ) Must an v Em^ 
PEROR 1 Bang 690 

— 221-^Tfespass— Entry on property 

In S 2971 P C the word “trespass’’ means 
any injury or oif'ence done and it should not be 
coupled with entry upon property 18 A 395 
followed [Ryves, J) Maqsud Husain t> Em 
PEROR, 45 A 629 2X A. L, J 456 

L B* 4 A 79 (Or ) 73 I C 935 24 Cr* L J, 911 

1924 A 9, 

— — Sa 299, Reckless adm nistiaiipit of 
fence cQmmttt^d 
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■Where death ensues as the result of a reckless 
adramistration of dhaiura^ »he offence is one of 
murder and not anything ^mailer [Walsh and 
//,) Emperor v Nanhu. 46 All 657 

1923 A 608 

Ss 300 and 999— Culj>able homictdi 

when murder 

Culpable homicide is not murder unless the 
act by which the death is caused is done with 
the intention stated, m one or more of the four 
clauses to be interpreted in the light of the four 
illustrations appended to it one for each clause, 
If the question is whether the injuries caused m 
a case ate sufficient m the ordinary course of 
nature to cause death, the court has to take it into 
consideration the nature of the weapon used and 
the injuries caused If it was so light that even 
if used with sufficient violence no lethal blow 
could be inficted with it, it would follow that it ' 
was used to give a thrashing and not to inflict 
fatal or dangerous injuries If the number ot 
blows given were not less then fifty, but now blow 
was inflicted on any vital part with sufficient 
violence to cause serious damage such as fracture 
of the skull it cannot be said that the injuries 
which the appellant intended to inflict were 
sufficient in the ordinary course of nature to 
cause death. All that can be inferred from bis 
act cf prolonged beating is that he knew that the 
injmes that he was inflicting might cause death 
[ScqH Smtlh, and Zafar Alt, JJ ) Daraz v, Em- 
peror 76 1* 0 689 1923 Lah 817 

Ss 800 and 304 — Death — G*'ave and 

sudden f>rovocaiion-^Deceascd taking liberties 
With sister of accused 

The accused saw the deceased in his house at 
midnight taking Iibeities with his sister where 
upon he beat him to death Held that the ac- 
cused bad grave and sudden provocation and 
that be -was guilty or culpable homicide not 
amounting to murder, (Shadt Lai C, J and 
CumpbelU 7,) Mahomed Yar v Emperor, 

6 L L. jr 40 1924 lab. 62. 

g 800— Dhalura potsomng. 

The accused made friends with three young 
men who were returning to service, and got into 
conversation with them, and in the evening they 
proposed to cook dal and roh fox them and did 
*o Shortly after partaking of this food all three 
became more or less insensible, one died even- 
tually The others were taken to hospital and 
ulumately recovered after treatment The cause 
of death was dhatura poisoning The property 
which these persons had, had been removed by 
ttje accused which was subsequently recovered 
ftom their possession. Held the accused were 
guilty under section 302 and not section 30*. 
tyf'aUh and Ryves, JJ,) Kanhu v Emperor 

46 A 567 75 I C 361 24 Cr L J 937 
1923 A 608 



800 — fr evocation 


toko 


from the evidence of some of tb 
the prosecahod that the accuset 
?hged when the deceased abused him.bu 





ung the victim witl 
. — _ Jr In order h 

it riot possible h 


hold that the provocation that he received can 
be regarded as sudden within the meaning of the 
hrst exception to S 300 Indian Penal Code nor 
that the abuse uttered by the deceased can be 
received as a grave provocation in order to 
reduce the offence to one of culpable homicide 
(Shadt Laly C, J and Zafar Ah, J ) Partaba v. 
Emperor 1923 Lab 408 

Ss 300 Z02 Grave and sudden 

provocation — Death of wife caused by her hus- 
band 

The accused’s wife was in the habit of going 
away from her husband’s house though she was 
not illtreated there One day the accused heard 
that this wife was again running away and 
followed ber to a grove He happened to carry a 
chopper at the time but not with the intention of 
hitting his wife, he having been working in his 
held with the chopper He tried to persuade his 
wife to accompany him back home but she refus- 
ed and gave him foul abuse whereupon the accu- 
sed struck her with the chopper and caused her 
death Held, having regard to the unfortunate 
habit of the woman of running away from home, 
the foul abuse given by her to hei hushknd who 
tried to take her back home, and having regard 
to the circumstances of an Indian house-hold 
where the wife is expected to obey and respec- 
her husband, there was grave and sudden pros 
vocation. The convicition of the accused wae 
altered into one under S 304 I P C and the 
accused was sentenced to eight years rigorous 
imprisonment (Dalai, J C,) MahadEO v 
Emperor 9 0 L, J 697 9 0 & A. L B 60 

74 X C 712 24Cr L J 808 1923 Oudb 112. 

‘S 300 — Grave and sudden provocation — 

wtfe^s intrigue with stranger — Husband asking 
her to desist^ Refusal 

The accused’s wife was carrying an intrigue 
with another and m spite of the advice of a 
Panchayat refused to mend her ways. On the day 
of the offence, the husband advised her to give 
up her bad ways, to which she asked him to go his 
own way, whereupon be killed her Held, there 
was grave and sudden provocation within the 
meaning of the section (Dalai, J C.) GURID 
V Emperor 9 0, A A L, B 556« 

S 300 — Intention — Motive for the 

crime 

Where the accused bad engaged the deceased to 
carry on negotiations for the divorce of a woman 
whom accused had abducted from her husband 
but the deceased had failed to settle the matter to 
the satisfaction of the accused and the deceased 
gave evidence against accused m an enquiry under 
S 202, Criminal Procedure Code Held there was 
sufficient motive for the crime, {Shadt LaU C. J» 
and Campbell, J ) Maulu v Emperor 

1923 Lab. 619. 

— Ss 300 and Z22--^Mnfder^Grave and 

sudden provocation — Wife guilty of adultery 

Where a person finds his Wife in flagmnte 
delicto with another man he is deprived oivthe 
power of self control by grave and sudden 
provocation and if he kilts wife acting under that 
impulse he comes within S 300, 1, P C Excep- 
tion I, ©MREROR, 

71 L e. 993 : 94 Or hWfZ* 
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S9 300 and 826 — Murder-^lnUniton to 

cause death or bodtly injury sufficient to cau^e 
death--‘Ki70Wledge-'Presiimphon 
In the absence of any evidence to indicate that a 
blow on a more vital part it must be held that the 
offender indicted the blow where he intended 
The fourth para of S, 300, I P C, can never be 
invoked in a case where there was intention of 
causing specific bodily injury to a paiiicular 
person Illn (d) shows that it only applies to a 
case of dangerous action without an intention to 
cause specific bodily injury to a person Wounds 
which actually cause death must be held to be 
grievous hurt within S 32b, I P C 42 A 302 
dist {Ashworth^ J C and Stmfson^ A J^C ) 
Ram Asre v Emperor 26 0 c 18 

73 I C 49 24 Cr I J. 513 1923 Dudh 97 

S 800 Exception I — Absence of fremedt 

tatioii — Effect 

On the occasion of the marriage ceremonies of 
a man the deceased came and took away the bride 
and when he remonstrated was soundly abused 
He took a pen knife and inflicted a wound which 
however resulted in death Held exception 1 to 
S 300 I,P C applied , also he must be deemed to 
have acted without pre-meditation and as he caus- 
ed only one wound, cannot be deemed to have 
intended to cause death (Scott Smith and Mott 
Sugar t TJ) Ali.ah Din v Emperor, 

73 I C 695 24,Gr,I< J, 663 

S, 302 — Absence of Premed^iahon — No 

intention to kill— Sex of accused --If reasons for 
passing lesser sentence 

Mere absence of premeditation or deliberate 
intention to kill is no reason for not passing the 
sentence of death Nor is the fact that only one 
blow was struck a ground So also the fact the 
accused 15 a woman is not a conclusive reason for 
not passing the sentence of death (Young, 0 C 
h and May Oung, /,) Mi Shwe Yj v Emperor 

2 Bur I J 277 

^02— Appellant going with a weapon 
on the day of murder^ 

The mexe fact that the appellant left the bouse 
with a ioka in his hand after the deceased had 
left it on the night of the murder is not a very 
material point Many zamindars carry tokas 
which are used for their ordinary work as agri- 
cjulturists and there is nothing significant in the 
f^ct th^^t the appellant had a toka in Ins hand 
when he left the house. (Scott Smith and 
Ffordet JJ ) 3arhati v Emperor 

X923 Bah, 639 

'S, 802— of doubt 

Where the prosecution theory in a mui*der case 
was presumably bujlt on the opinion first expres- 
<\ed by an expert witness (civil surgeon) whom 
the accused had no proper oppotunity ta cross* 
examine but wha subsequently modified his 
opinion, the heuefit of dCubt was given to- the 
accused (Scott-bmiih a\%d Campbell, JJ,) Jam- 
man Ram V. :^MPBRQR Z923 Lah, 189 

8s 902, 304, 820, and 323 — Causing 

death of wife—lCtcktng — Murder— Hurt 
The deceased, a young woman, was on bad 
te*^^s with her husband, the accused and had on 
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several occasions returned to her parent's house 
complaining of his ill-treatment The accused 
had a quarrel with her and gave her a slap on 
the cheek which knocked her down The accused 
thereupon gave her some kicks which rnstan- 
taneously caused her death Held that the accus- 
ed must have kicked her with tremendous force 
to produce such an effect and that a man who so 
kicks a prostrate woman on the side must be cre- 
dited with the knowledge that be is likely thereby 
to cause her death even if he be e\onerated from 
the more definite intention or knowledge required 
by S. 302 I P C (Ayhng and Odgers, JJ) 
Marimuthu In he 18 L W 188 

{1928J H W N. 796 73 I C 961 
24Cr I. J 721 1924 Mad 41 

S 302— Common mte niton— Attack with 

deadly weapon 

Where a number of persons armed with deadly 
weapons set upon a man and kill him, their com- 
mon intention can be presumed to be to cause 
death or such bodily injury as would make them 
guilty of murder (Scott-Smith and Harrison t 
JJ.) Bhag Singh v Emperor 

69 1* C 449 23 Cr L. J. 721, 

S, 302— Confession 

Where the body though decomposed was ideur 
tified by the help of cjpthes, height and age of the 
deceased and the accused made Confession be- 
fore witnesses and the Tahsildar before whom 
she was produced for remand and who though 
had not recorded the confession under S 164 Cr. 
P C deposed to it, held * that the appellant was 
guilty of the offence under S 302, that there was 
no reason to doubt the testimony of the disinte- 
rested witnesses and the unanimous verdict of the 
assessors (Broudway and MarUn&aUf JJ ) Mt 
IHS^NAN V Emperor. 1923 Lah 40 

ji 

Sfl. 302 and 304 — Death due to sepiio 

poisoning— Long interval after injuries were 
tnfliated 

The deceased died of septic poisoning in respect 
of wounds inflicted by the accused some two 
months previously. The wounds were not inflicted 
on any vital part Held the case was one on the 
border line and though the accused must be held 
to have intended to cause bodily injury which Was 
hkely to cause death, the degree of probability 
was not high enough to justify a conviction under 
S 302 X P C but it was an offence under the first 
part of S, 304 (May Oung and Bea»l^ 

Nga Po Chet v Emperor 

2 Bur. X J. 239, 

r-— s, 302— Doubt as to the guilt of appeU 

lanU 

Where it was doubtful whether appellant 
ipoisoned her husband and from the circumstances 
Hi was equally possible that some body else had 
done the foul deed, the benefit of doubt was 
given to* the accused The mere recovery of 
utensils with particles of arsenic adhering do’ not 
necessarily fix the guilt upon appellanhin the 
absence of clear proof (Scott Smith and 
iFforde^ JJ,) Mt Paolat Rai v. EMPBR0R4 
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S ^Q2’^lde)itipoaUon not cleat— Bene- 
fit of doubt 

Wbere the body ot a dead person is not clearly 
identified to be that of the particular deceased, a 
conviction cannot be based on the remaining 
evidence [Bioadway and Luw^don, JJ ) Jagtu 
V Emperor, 5 Lali L J 417. 

- — S 802 — InfoimaHon of eye witness 

Want of 

When a person sees a murder committed and 
gives no information thereof, his evidence is little 
better than that of an accomplice iScoii Snnth 
and Moit Sagar^ JJ ) Nawab v Emperor 

5 Lah L J 322 1923 Lah 891 

S 302 — Insufficient evidence 

When the Civil Surgeon and the sub-as&islant 
Surgeon were unable to say what poison was 
actually administered and there was no e\idence 
on the record to show what poison had been 
administered Held the evidence on the record 
w as quite insuhicicnt to establish the charge 
iScof/ Smith and Zafar Alt, JJ ) Mt Gcrdevi 
V Emperor 1923 Lah 325 

-S 302 — Intent to cause death 

Where two persons armed with dangerous 
weapons attacked the deceased on the head, they 
must be deemed to have intended to cause death 
{Shadi Laf C, J and Le Rossignof J ) Wary\m 
Singh: v Emperor 75 I C 359 

24 Or L J 985 1923 Lah 598 

S 302— Knowledge of cet tain effect 

A man who aims a blow at the head ot another 
with a deadly weapon, while that other is held in 
position so tliat no mistake could possibly occur, 
nuist necessarily know that his act is so immin- 
entfr * dangerous that it must in all probability 
death. (Scoit-Smith and Harnson^ JJ^y 
Bantu Emperor 69 i c 439 

23 Cr L J 711 1923 Lah 68, 

— 302 — Knowledge of whae body in 

buried. 

Even if it be held satisfactoiily proved that 
accused did give the information which led to 
the recovery of the dead body, that fact alone 
would not be sufficient to connect him with the 
murder, because a person may very well know 
where the body of a murdered man has been 
buried without himself having joined in commii- 
tuig the murder {Scott-Smtih and Zafar Ah^ JJ ) 
GuLAB Vi Emperor 76 I 0 693 

1023 lah 315. 

S 302 — Murder— Absence of motive— 

Evidence of being habitual ganja smoker — Plea 
of unsohndness of mind not raised— Sentence 
Sec Penal Code Ss 84 etc 27 C W N 290 

S' 3Q2—Murdeh — Attack with iatfns — 

Co^ctried attack— -Intention to kill 

number of men armed with lathis make 
attack upon another man and practi 
on the spot inflicting injuries to the 
^ult of blows which must have been 
Strode 4to^vvilh the intention to kill or at any 
rate witia^Klot^tiouto cause hurt such of the 
known to be imminently likely 


PENAL COilE, S. 302 

to result in the death of the person struck in the 
case at least of the ringleaders the penalty pres- 
cribed by the law as the proper penalty in cases 
ot murder will be fnfiicted IMears^ C J and 
Piggoit, J ) SiPAHi Singh v Emperor 

45 A 180 71 I C 234 
24 Cr L. J 106 1923 A 88 (2) 

-S 302 — Murder — Beating a sickly and 

invalid wife— 1 hr owing body into a well— 
Offence 

The accused had a young wife of 14 years She 
was an epileptic She was physically weak, 
mentally deficient and excitable, certain to meet a 
premature death, and in a condition oi mind and 
body which i endered her unable to sustain a 
severe shock 

For some cause which was not clearly stated, 
except that it appeared to have been due to her 
defective health, she irutated him into a savage 
beating which inflicted upon her frail body in- 
junes which in the ordinary course oi events 
would not cause death to a healthy person, but 
had caused her death The accused instead of 
going to his friends or her friends oi anybody m 
authority to explain this accident which he had 
brought about, if it was an accident- though in 
the opinion of the court he must be taken within 
the meaning of the Code to have known quite well 
that what he was doing was likely to cause her 
death ne surreptitiously by night earned what he 
thought was her dead body and threw it down a 
well leaving it there presumably m the hope of 
covering up the traces of enquiry Held, that 
one common intention of inflicting such injuries 
upon her as he must have known to likely cause 
her death was present throughout the case from 
the beginning to the end {Walsh and Byves^ JJ ) 
Emperor v Khubi L K 4 A 131 (Cr ) 

1923 A 545. 

3 302— Murder — Deceased beaten by 

accused with lathis — Death Caused by injury 
— Offence— Question as to who struck 1st blow or 
fatal blow, if material, 

Where the accused joined in beating the decea- 
sed when he was on the ground with lathis and 
inflicted such serious injury to bim that he died 
two days atterwards , 

Heidi that the accused must be deemed to have 
known that they were causing injury likely to 
cause death and death hav ing resulted they were 
all guilty of murder 

That it was immaterial who struck the ist blow 
or whose lathi infiic/ed the fatal mjuiy 29 A 282 
not ioli 35 A 606 , 35 A 560 , 20 A L J 900 foil 
and Daniels, JJ ) Ummed v Emperor. 

45 A. 727 ’ 21 A L jr 623 L E 4 A 206 (Cr ) 
741 C. 868 24 Cr L J 826^ 

S 302 — Murder — B\cefUons to the sec* 

tion-^lnteniion and motive — Absence of ^Sen- 
tence 

A man who 6uts another, even on the leg with 
such a ferocity and with such a weapon as to cause 
such an injury as that which the deceased re- 
ceived must be presumed to intend to cause in- 
jury sufficiient in the ordinary course of nature to 
cause death, and if death results, is guilty of 
^m'lrder unless the case is shown to fall within 
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the exceptions provided in the Code Under the 
cireuiiistances the Court passed the minor sen- 
tence of transportation for life [Heald and May 
Gang, 7J ) Kr \ Chan U v Emperor 

2 Bur I J 103 1923 Rang 247 

S 302 — N ature of act necessary 

An injury that is merely likely to cause death 
does not of necessity amount to murder The act 
must be done with the intention mentioned m 
S 303 Where the degree of likelihood is not 
sufficiently high the intention does not extend the 
intention of causing such bodily injury as is likely 
to cause de'^th the offence is only the culpable 
homicide not amounting to murder [RobtnsoTj, 
C J and May Oung^ J ) Ap\lu v Emperor 
1 Rang 286 2 Bur L J 94 1923 Bang 174 
76 I C 295 24 Cr B J 919 

Ss 302, 304, 326 — Scope 

Held on the fads taking all the cncumstances 
into consideration that it has not been shown that 
any of the appellants intended to kill deceased or 
to cause such injury as they knew to be likely to 
cause his death But where they all knew that 
grievous hurt was likely to result from an assault 
ot so set ions a nature, and as dangerous weapons 
were employed they could rightly be convicted 
of an offence under section 326 Indian Penal 
Code r^ad with S 149, {MaiUneau and Mott 
Sugar ^ JJ ) ALLAH Ditta v Emperor 

1923 lah 441 

302— Scoj>£, 

Accused had enticed away the sister of the 
deceased The deceased and the accused with 
his brother who were armed with a spear met at 
first betore the house of the deceased wear a 
mosque where abuse was exchanged and demand 
was made by the deceased to the accused i o re- 
turn his sister* At the persuasion of a relation 
the accused retreated being followed by the de- 
ceased and between the two Mohallas where each 
lived at a spot at a considerable distance from the 
houses of each the accused stnick|a blow with the 
spear at the deceased who in no time succumbed 
to the fatal wound Held, the accused did cause 
the death of the deceased intentionally and be is 
not entitled to the benefits of any exception to 
section 300 I P C Smith and Harrison 

JJ ) Muhammad v Emperor 1923 Lah 195 

— “ — -Ss 302 and 300, Cls 3 & A—Scope of 

Where so far as the external marks of violence 
afiord an indication there can be no doubt that 
the assailants desisted from striking on any vital 
part of the body, and the only serious injuries 
above the waist were those inflicted on the two 
cheeks, but the medical witness, however, found 
toe soft tissues of the head and the lining of the 
brain congested but he does not disclose the exact 
cause ot ihis congestion Hela having regard to 
the natu^ e of the injuries and in view of tbe fact i 
that the assailants scrupulously avoided the vital ' 
parts of tne body they did not intend either to | 
cause death or fo cause suqli bodily injury as they i 
knew was likely to cause death nor does the ca^e ^ 
Qome within the purview of clauses ’thirdly” and ‘ 
“fourthly’* of S. 300 Indian Penal Code. [Shadi 
Lah CJ and Harrison^ J J« v Emperor 

1923 Lah. 319. 


PENAL CODE, S 304 

S 302 — Stab in ihc abdomen — Murder 

A stab in the abdomen with sufficient force to 
pierce the abdominal walls is sufficient in the 
oidinaiy couise of nature to cause death and it 
death ensues is punishable under S 302 1 P C 
{May Oung and Duckworth, JJ ) ON Shwe v 
King Emperor 1 Rang. 436 

S 302 — Sudden and grave provocation 

Where the crime was not a pie-meditated one 
and it was quite clear that the accused must have 
acted on sudden impulse as death took place by 
strangulation effected by twisting deceased s hair 
round her tnroat 

Heidi some sudden provocation must have 
arisen to impel tne accused to do this deed and in 
the absence of any evidence on Ihis point the 
accused is entitled to the benefit of the doubt as 
to whether sudden and grave provocation did not 
arise which temporarily deprived him of self cont- 
rol (Bioadway and Fforde, JJ ) Malla v Emper 
OR 1923 Lah 691 

Ss 304 and 323 — Attack by several ac- 
cused— Common intention — Simple hurt — Inju- 
ries hkely to cause death— Offence 
Where the accused and his two sons were con- 
victed under Ss 34 and 304 I P C it was found 
that the accused and the wife of the deceased 
quarrelled as regards the alleged theft of fodder 
by the sons and the deceased intervened where- 
upon the accused brought out a dang and attacked 
the deceased The deceased was struck twice on 
the head during the couise of the struggle and 
fell down after which he was beaten by the sons 
Held that it had not been proved that the accused 
and his sons had a common intention to inflict 
anything moie than simple hurt on the deceased 
or they had a common intention to inflict on the 
deceased Such injuries as were likely to cause 
death The conviction of the accused was chang- 
ed to one under S 323 I, P C (Campoelh J ) 
Mala Singh v. Emperor. 6 Lah L J 121 

1924 Lab 61 

Ss 304 and S2b—JBlow aimed at one — 

Causing death of another — Offence 

Where the accused broke open and entered the 
door of the house of the complainant with a view 
to give him a thrashing and the wife of the com- 
plaint who had a child in her arms intervened 
with the result that the blow which was aimed 
at the complainant fell upon the child which wa^ 
invisible in the dark and capsed the death of 
the child Held, that the accused was guilty of 
the offence of causing grievous hurt I o the woman. 
(Harrison, J) Dyal Singh v Emperor, 

6 Lah* L J 228 71 1 C 62 * 24 Cr L J, 4 

1924 Lah, 47 

S* Common intention^ Absence of 

evidence as to who caus^a death — Effect 
If two or more people are found to have had 
a common intention of causing such bodily injury 
as IS hkely to cause death and ,tbat result ensues, 
all are gmlty of the offence of culpable homicide 
not amounting tp murder, quite irrespective of 
who caused the particular injury leading to death 
{Wazir Hasan, AJ,Cd Eedar Emperor 
' 9 0 & A. L R 1024r 
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S 304 — Common intention — Sudden 

fight with deadly weapons 
Because a fight is a sudden one it cannot be said 
that each accused must be held responsible only 
for the part played by him individually 40 All 
686 Foil 24 P R 1919 Foil Where it is proved 
that each of the two accused used a Kulhari or 
etc and their intention when they attacked the 
deceased, was a common one Held that intention 
must be presumed to have been to inflict injuries 
likely to cause death It is not necessary to make 
out premeditation in order to establish a common 
intention at the moment of action [Campbell, J ) 

Mahomed Hussain v. Emperor 

1923 Lab 336 

S 304 — under 

Where the court finds that the accused must 
have known he was likely to cause death and 
concluded from that an often ce under S 300 (4) 
I P C the conviction must be changed into one 
under S 304, I» P C (May 0«rtg, J ) Nga Po 
Saw V Emperor 2 Bur L J 99 

S 304 — Diffetenoe tn the two parts 

The difference between the two parts of S 304 
I P C IS that under the first part the crime of 
murder is first established and the accused is then 
given the benefit of one of the exceptions, while 
undor the second part of the same section, the 
cri^c of murder is never established at all, 
iPtpon, J, C } Mir Alam v Emperor 

69 1* C. 454 23 Or L J 726 


PENAL CODE, S. 304 

simple hurt for causing simple injuries {Scott 
Smith, J ) Bhajan Das v Emperor 

72 I C 633 . 24 Cr. L J 421 

S 304 — Joint altack by semral"^All 

guilty 

If several persons jointly attacked the deceased, 
they are all equally guilty even though it may not 
be possible tc prove which ot them actually in- 
flicted the fatal blow [Daniels^ J ) GhUlam 
Hussain Emperor 731 C 769 

24 Or L, J 673 1924 A 78 

Ss 304,114 and 323 — sudden pi o 

vocation reduction of sentence 

In a scuffie deceased received one jnjury on 
the chin and two on the head, one of which re 
suited in an existensive fracture of the scull as a 
result of which he died All that can be said to 
be proved was that G inflicted one of the injuries 
on deceased’s head and that M inflcited the one 
on the jaw 

Held G had been rightly convicted of an offence 
under S 304 but as he was not shown to have 
struck more than one blow and as it was struck 
without any premeditation on a sudden, quarie) 
the sentence of seven years’ imprisonment which 
has been passed on him is excessive It is not 
shown that M joined the attack on deceased with 
the same intention or knowledge as G, S.H4, 1 P 
C IS not applicable to him and he can be held 
liable only {for the , injury that the caused 
{Maittneau, /,) Gandu v Empbror 

6 Lab, L J 414 1923 Lab, 170 


S 30^-^Exienuatmg circumstance 

Even when there is no evidence as to previous 
existence of any serious enmity and the affairs 
arose out of a petty quarrel of the moment, this 
IS hardly an extenuatiqgi^ circumstance in favour 
of accused using a weapon like a ohhavi on slight 
provocation winch shows a callous disregard of 
human life for which he must suffer the conse- 
quences. [Campbell, /•) INDAR SiNQH V Emperor 
73 I C 932 24 Or L J 708 
1923 Lab 326 


S 3o^^Grave and sudden provocation 

^What IS, 

In order to remove a culpable homicide from 
the categoty of mui^der the provocation must 
not only be grave but also sudden, and must have 
by its gravity and suddenness deprived the accu- 
sed of the power of self control Where a pro 
vocation ripens into resentment and maliq^, and 
the person aggrieved deliberately’ determines 
to take (he lives of the persons who offend fiim, 
breaks into their houses in the bight time, sur- 
prises thei^ in tfieir sleep and attacli^ them with a 
d^djy with intent to kill them and does 

cause tbe death of two of them and inflicts grie- 
vous in J tunes to the third, he is clearly guilty of 
murder and of an attempt to murder^ 

JcffarAki JJ ) Rur StNGH V The Crown 

' 1923 Lab 493 

^ t ^ 

P04 and 323^ Murder— 

' en-^Absence of knowledge 

shown that accused person had 
the deceased’s spleen was 
jdipnJyfee convicted of causing 



S 304 — Severity of stnienoe 

When it is found that two opposite parties 
were fighting out their differences and there were 
no independent witnesses, and one party was given 
the credit of beiug exercising the right of self- 
defence, held that it should be taken into con- 
sideration that the accused have themselves 
received more or lees serious' injuries, that one of 
their party has been killed* that the complete 
story has not l|een told by the prosecution and 
that, therefore there is a possibility (which) 
nevertheless amounts to nothing more, that they 
may have been acting in self defence and there- 
fore too severe a sentence is not justified 
{Campbell, J ) Mehr Ali v Emperor, 

1923 Lab 313, 

"S. ZOirirSudden provocation — Absence 

of premeditaHon 

Where the accused killed another whom he 
saw occupying the same bed with the wife of his 
cousin and there was no motive for the crime, he 
must have acted under sudden and grave provea- 
tion and the conviction can be only under S 304, 
r P C fShadt Lai C J and Fforde, J ) Chan- 
DAN V Emperor 1923 Lab 812 

■*" S 304 — Trial — Magistrate empowered 

under S dO, Cr Procedure Code 

In every case under the first Part of S 304, it is 
almost invariably proper for the case to be com- 
mitted to the Sessions, if the evidence is suffici- 
ent to establish the charge 

Where the charge is one of murder under 
S 302 and there is no question of the first excep- 
tion to S 300 b©»ng admitted by the prosecuUoq 
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and a magistrate <5pecially empowered under S 30 
Cr P Code hear a the case and convicted under 
S 304 I,P C tbe proeedings were quashed and ihe 
accused committed to the Sessions 69 I C 
454 Explained / C ) Emperor t» Sard^R 

69 X C 469 28 Cr L J 7^1 

— S SOi-A— Assault on an old man 

"Where the accused knew that the object of his 
assault was a weak old man and in spite of that he 
attacked him most violently with a laihi causing 
no less than five fractures Held, this act of his 
leads tn the inference that he knew that the 
injuries would likely result in death [Zajar 
Ah,]) Rajxndar Singh Emperor 

1923 Lah. 516 

— 804 (2 ) — Death caused hy single blow 
Sentence 

Where the cause of death was single lathi 
blow a sentence of 7 years' rigorous imprisonment 
and a fine of Rs 400 is unduly severe In such a 
case the sentence of fine is unnecessaryt [Bra- 
sher, i,) Lal Singh v Emperor 

6 L I J 180. 

S 304 {2]—Sco^t’-Ahbi 

Being enraged at the deceased’s report to the 
headman tbaf the accused had stolen gram from 
t^^ithreshiBg ground the accused attacked the 
4 eoo 2 tsed and dealt him several blows on the 
bod> and he died on account of the only blow 
received on the head held tbe accused who dealt 
that blow was guilty under 304 (2) and $25 
( Ffot J ) jawahaka V, Emperor. 

1928 Lah 416. 

S 307 — Act neces'^ary to consHiute of- 
fence 

'The Act which is punishable under S 302 I P» 
C must be an act which is itself capable of caus^ 
Ing death, Where a person pulled ihe trigger ; 
twice and aimed the gun at a certain person but 
with no result in the absence of proof that tbe 
gun was loaded, a conviction under S 307 I. P C, 
cannot be had. [May Oung, 3) Nga Nwaik v 
Emperor 2 Bur L J 76 1928 Bang 261 

S Evidence to support conxiction^ 

Seventy of sentence 

W^ere a prosecution witness who was not 
interested in the accused Nos 1 and 2, and who 
came up after the occurrence, deposed that he was 
told by Maula Bakbsh and Khair Dm eye wit- 
nesses that Abdul Hamid accused Ho. 3 had 
killed Nizam Dm, and they did not immediately 
after the occurrence name the accused Nos, % 
and 2. Held that it was highly probable thalt » 
accused Nos, 1 and 2 did not take any part in the 
actual attack, and as Abdul Hamid alone could 
easily have caused all the injuries found on 
Nizam Dm' sipersom it would be unsafe to convei't 
accused Nos. 1 and 2 Held further that as ac 
cu^ed No 3 made a violent and unprovoked 
attack upon Kbzam Dm and cut off his hand with 
a single blow thus maiming him forlife^ a sen-' 
teoipe of 5 years^srigoroos mwlsonment was not 
lb severe, iScott Umbr Bakhsh^ 

EWISROR, X923 Iah,23e{2} 


PENAL CODE, S 823 
-S. ZOI^Scope 

Where appellant, a sower pursued deceased 
whom he thought to be the person wanted at the 
police station and fired three shots and the decea- 
sed who was standing in the river at the time of 
the third shot never appeared agm Heldy theie 
IS DO sufficient evidence to support the conviction 
It was necessary to prove that the appellant did an 
act with such intenti m or knowledge that if he 
had caused death by that act he would have been 
guilty of murder The only act which he is 
clearly proved to have committed is to pull the 
trigger of a loaded rifle three times It was just 
likely on the facts disclosed that he 'Would have 
fired into tbe air in order to frighten and step 
deceased as that he would fire at deceased 
[Campbell, J ) PiR Muhammad j; Emperor 

1923 lah 4X5. 

— ^ S 307 — Nature of offence — Putting 

trigger of an unloaded gun 

The act which is punishable under S 107 I P 
C must be an act which is itself capable of 
causing death pulling the trigger of an unloaded 
gun will not fall under the section (A/«v Oung, 
J) Ng^Waikv Emperor 1 Rang 209 

74 I C, 1042 24|Cr L J 860, 

' 3 SXl-T-i'a/se complmnt — Failufe to 

prove a case-— Effect of 

Omission to prove a case is not the same thing 
as the institution of a maliciously false cake The 
Police reported a case as not true but tbe Magis- 
trate gave the complainant a chance of showing 
that the Report of the Police was mcorrecl and 
made over the case to the Sub-Deputy Magistrate 
I who allowed the cross-examination of the prose- 
t cation witnesses and examined the witnesses and 
I then sanctioned the prosecution of the complain- 
ant for an offence under $ 211 I P C. Nw that 
the procedure before the Sub-Deputy Magistrate 
was illegal and he erred m holding a trial The 
question before him was whether the complainant 
hzd pi fina facie made out a case which would 
justify the summoning of the accused [Bucknill, 
J ) Rahim v Emperor 1 Pat I E (Cr ) 46 
72 I C. 894 24 Cr LJ,478 

S Zl9--Poisonous drug a dnnm tiered as 

a love philtre— Offence 

Where an infatuated young man administered 
dhaiura under the impression it was a love 
philtre, there is no intention to cause hurt The 
offence falls under S. 319 and not under S 328, 

I P C [SuJamian, J ) Ams Beg v Emperor 

21 A L X 844 , 
L », 4 A 229 (Cr,). 

Sb 323 and ZZb^Cotmchon under S, 325 

—Alteration of conviofipn into 323 — Tower of 
appellate Caurt— prejudice 

Where the aroused were tried for an offence 
under S 325 for inflicting an injury to the knee* 
cap of the complainant and for no other offence 
an appellate Court is not justified in altering the 
conviction under S 326 to one under S 323, LPC 
inasmuch as the accused had not been given 
an oppertunily of answering tbq charge 
first instance of mflictog injuries other than the 
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PENAL CODE, S 323 

injury to the knee-cap (C C Ghose and 
Vuming^ JJ ) Fatal Ghose v Emperor 

72 1 C 72 24 Cr L J 312 

5 32S-“Self defence Sec (1922) Dig 

Col 898 Khanun v Emperor 

711 C 665 24Cr L J 201 

— — S 32S ^Wrongful confinement — Assault 
private defence ^ right of 

Where a police constable is guilty of the offence 
of wrongful confinement the accused person is 
entitled to exercise against him his right of 
private defence He cannot therefore be convict- 
ed under S 323 for assaulting the constable 
(Ltndsay, J ) Ram Singh v. Emperor 

1923 A 34 

— — S 325 — Absence of evidence as to •who 
gave blow — Common intention 

If it IS not shown which of the two appellants 
dealt the blow which caused grievous hurt, both 
thd accused cannot be convicted of an offence 
under b 325, unless they had a common inten- 
tion of causing grievous hurt {Matitneau, J) 
Nur V Emperor 1923 Lah. 36 (1) 

— S 326 — Acquittal on separate charge 

under S 326 read with S 119 — Effect 
The accused were charged with offences under 
S 326 read along with S lt9 They were 
acquitted on the latter charge as the alleged 
motive was not covmcing and the common object 
was not made out HeW, this does not prevent ! 
a conviction being bad under S 326 I P C if i 
grievous hurt was caused (Macpheison, J) 

* Ritlal Singh v Emperor 74 I, C 717 

24 Cr L J 813 

S. 326, Scope of 

Where the Court had been able to make up its 
mind definitely about the actual persons who caus- 
ed the injuries sustained by the complainants and 
there was delay in making their complaint a con- 
viction cannot be sustained (CambetU J ] IsH\R 
V l^MPEROR^ 1923 Lah 447 

S 381 ^'Demand” — Meaning of. 

Under S 331, I P C the “demand” must be 
with respect to property Consequently the extor- 
tion of a promise to restore an abducted woman 
IS not an offence under the section {Zafat Ah, 
J ) Maula Bakhsh V Emperor 

5 Lah L. J 375 73 L C 272 24 Cr I, J 676 

Ss 342 and 114:— Wi ongful arrest of de^ 

btorSrotection order— Effect 
Where a decree holder gets his judgment deb- 
tor arrested during the subsistence of a protec- 
tion order, xs guilty of an offence under Ss 342 
and 114, P C, irrespective of actual presence at 
the time of arrest (Spencer, J ) Thiruvengada.- 
CHARUR V Chockalingam Chetty 
^ 18 1 W 167 1924 Mad 31 

, I 

8^^ 343 and 366 — Wrongful confinement 

^^^^Pefnent^ConmcHon 
¥ accused took away a marned woman of 16 
^ to foTce%er to illicit intercourse and 

^ Kept confinement for 6 days but 

itf?wS5A^#ebatef6that ihe girl had not been 


PENAL CODE, S 359 

abducted but had eloped Held that the accused 
were not guilty under Ss 366 and 343 I P C, 
(Zufar, Ah, J ) Mohabat Singh v Emperor, 

6L L J 38 1923 Lah 274 

— ; Ss 349, 350— Criminal force 

Where it was proved that the complainant 
was obliged to run away by reason of 
the accused’s rushing at him with slicks and 
lathis and using threats towards him Held that 
was a resort to criminal force as defined m 
S 349 and 350 of the Indian Penal Code Where 
the complainant came up while the acts of 
criminal trespass were «tiU m progress 
and he bad not already been effectively 
dispossessed and that only took place when the 
complainant was actually driven off his lands 
by the accused rushing towards him with sticks 
and lathis and using threats, Held the possession 
was not obtained peacefully (Lindsay, J ) Ashiq 
Hussain Khan c Emperor 

74 I C 1049 24 Cr L J, 867 1923 A 333 

— S 352Search by Pohee-offtoer outside 

hts jurisdiction — Assault — Offence 

Where a Police Sub-Inspector attempts to 
search a house outside the circle and if the in- 
1 mates of the bouse assault so as to prevent the 
search they are not guilty of an offence under S 
352, I P C (Rafique,J) Pitam Lal v. Em 
PEROR 71 I c 996 24 Cr 1 J 276 

1923 A, 433 (1) 

i S 353 — Assaulting constable m charge 

of lock up Trying to prevent communication 
with prisoner See Prisons Act, S 42 

4 Lah, 448 

S 353— Attachment of property under 

time expired warrant— Resistance— Offence 

Where under a time-expired warrant a publik 
servant attaches property, resistance to the 
attachment is no offence under S 353, I P C 10 
C 18,31 a 424 followed, (Eager, 0 H C) 
Nandlal V Emperor 19 N L B 183 

S 363— Offence under — Issue of distress 

warrant by Collector for arrears of Income-tax — 
Resistence to Police Officer executing such war- 
rant— Effect of See Income-tax Act, S 46 Cl 
3 AND 4 4 Pat L T 171 

S 353 — Warfunt — Execution by Amin — 

Resistance— Expiry of time for return of war- 
rant— Effect 

A warrant was executed by the Amin of a Civil 
Court after the expiry of the time fixed by the 
Amin and before the expiry of the time fixed by 
the Court for its return and the Aniin was obstruc- 
ted m the course of the execution by the accused 
Held that the accused was guilty of an offence 
under S 353 T P C (Krishnan, J ) Garapathy 
Kottayya In re 45 M, L, J 74 

(1923) M W N 444 32M L T 248 (H C ) 
(1923) Mad, 687 

— S 869— Procedure — Charge to be ex- 

plained 

When a question whether there was kidnapp- 
ing either with or without persuasion, and a 
question as to how long the kidnapping has 
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contraued, and as to whether at some stage a 
fresh, kidnapping has been earned out, and whe 
ther there was a previous conspiracy or conduct 
amounting to abetment, or whether there was no 
kidnapping or share in the kidnapping at all but 
merely a confidence trick undertaken to cbeaha 
person Ja rises for decision it is more than ever tet 
duty of the Judge, even though counsel may be 
engaged, to clear the ground, and to be quite sure 
that each accused or his counsel clearly under 
stands what case they have to meet [Walsh, J ) 
JODH^SiNGHv Emperor IB 4A 83 (Cr) 

1923 All 285 

• 8 dn—Scope 

If a minor girl leaves her husband^s house 
without any persuasion, inducement or blandish- 
ment held out to her by a man so that she has 
got fairly away from home, and then goes to him 
he cannot be deemed to have infringed the law 
even if he does not restore her lawfal guardian 
[Shade Lai, C J ) Lachhi Ram v Emperor 

73 I C 260 24 Cr I J, 564 

1923 Lah 330, 

— S S62-’Abduotjon, what amounts to 

When the appellant met the girl, she had 
ceased to be a kidnapped woman in the strict 
sens# She was then a free agent but she would 
not have gone with the appellant but for his 
false representations to her as to his being a 
police constable and the inducement held out by 
him that he would take her to the police station 
^eld, his action therefore amounted to abduction 
as defined in S 362, I P C [Broadway } ) 
Bahadur Ali v The Crown 78 I C 610 
24 Cr L J 622 1928 Lah 168 

— I S 2Q2^intenUon — Giving refuge— If 

amounts to offence 

To constitute the offence of kidnapping the in- 
tention to prevent the kidnapped person from re- 
turning to his guardian is not necessary 
Where a minor runs away from lawful guar- 
dianship the person with whom he takes refuge 
IS not taking him within the meaning of the 
law But inducing a minor to run away or giving 
him encouragement would constitute the offence, 
and any question of intention would be relevant 
only as regards the sentence [Ptpon, J C ) 
jAFAR Shah v Emperor 69 I C 444 

^ 23 Cr I J 716. 


8 363 — kidnapping — Mahomedan — 

Mtnor — Guardianship of girl — Custody of 
husband^ 

In the absence df fee mother, the mother’s 
mother is the t guardian oi the person of a 
Mahomedan minor girl who has not attained 
puberty The husband is not the lawful guardian 
of her person unless entrusted with such costs by 
the lawful guardian and where the girl's maternal 
unde takes her away from her husband's custody 
he cannot be convicted of the offence under $ 
363 I P* C [N^whould and Suhrawardy, JJ ) 

DaBAJUDDIN AKANDA V E¥PB|tOR. 

37 C L.J:4.389h^2*iClW. K 631 
* 73 I C 936 24 Cr. I J* 712 1323 Gah 672. 

y. D— 68 


PENAL CODE, S 376 
S ^SbScope 

Where the appellant intended to and actually 
did coiiBne a girl wrongfully while he negotiated 
with her relatives for the payment of a sum of 
Rs 600 which was practically her ransom Held 
his act therefore fell under S 365, I P C 6 L B 
R foil {Broadwa\f, J) Bahadur Alh; The 
Crown, 73 I C 610 24 Cr L 3 622 

1923 Lah 158 

S BQQ,— Essentials of '^Guardian ship — 

Knowledge 

It IS not necessary for a conviction under 
S 366 I, P C that the accused should know de- 
finitely who the guardian of the minor girl is when 
he finds wandering about [Dalat, J C ) Idu v 
Emperor 9 0 & A L B 1102 

S 373-~Girl under 16 See (1922) Dig 

Col 899 Abdul Gafur Sikdar v Emperor 

71 I C 124 24 Cr. I J 70. 

S ZQS-'Kidnapping — Guardian not tak^ 

tng serious view — Object for lawful marriage — 
Sentence 

In a prosecution under S 366 I, P C when a 
girl IS kidnapped from the custody of the mother 
by her paternal relations not for any immoral or 
illegal object but to marry her lawfully to a rela 
tion Of hers, technically the offence of kidnap 
ping IS committed Where the mother herselt 
did not take a serious \iew of the offence, a 
nonunal sentence is enough [MoH Sagar, J, ) 
Sher V Emperor 5 Bah. L J 377 

S 306 — Kidnapping — Minor — Minor lea 

ving home for purpose of illicit intercourse. See 
(1922) Dig Col 898 Emperor v, S ^fdar Reza 
72 1 C 379 24Cr L J 379 

S zee— Offence under— Essentials of* 

S 366, I. P. C requires that abduction most be 
(a) with the intent that the woman may be com- 
pelled or knowing it to be likely that she will be 
compelled, to marry any person against her will, 
or (bj in order that she may be forced or reduced 
to illicit intercourse [Scott Smith, J ) Bhajan 
D\sv Emperor 721 C. 633 24 Cr L J 421 

- ” 8 373 — Offence under — Proof of inten- 

tion or knowledge — Onus See (1922) Dig Col 
899 Khetramani Dasi V Emperor 

711 C 282 24 Cr L J 104 

— — -S 376 — Attempt to commit rape 

The fact that the vernacular record showed 
that the accused put his finger in the private part 
of the complainant coupled w’lth the absence of 
semen on the pyjama of tfie girl and the absence 
of marks on the male organ of the accused were 
held to be sufficient circumstances for conviction 
for offence of attempt to commit rape and noj 
for rape [Abdul Qadir^ J ) Sadhu Singh v 
The Crown 73 l.'Cr^l3 

24 Cr L J 625 1823 Lah 167 

8 376 — Evidence 

It IS hardly possible that any self respecting 
woman would come forward in a*ccmrt of justice 
to make a humiliating statement against her 
honour tof having been raped unless it was abso- 
lutely true MoU [Sagar, J ) Labh Singh 
Emprror 76 I tl, 77 

24Ct L 7 877 1923 lah 29U 
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S S^Q—'Piesumptton 

The fact that the charge of rape was brought 
against the accused mimediately after the occur 
rence, coupled with the medical evidence and the 
fact that he was assaulted by Lambardar and 
arraigned before the Pancbayat then and there 
lead strongly to the conclusion that the rape 
story was notification, though the friends oi the 
girl being ignorant rustics were not wise enough 
to look for blood or to preserve it as evidence in 
support of the cbaige 38 All 49 Foil {Zafar 
AH^ J] Hussain Khan v Emperor 

1923 lab 332 

S 376-~i?a^c — Quantum of proofs con- 

vtcUon 

Where there was no physical proof of the rape 
the interence from the medical evidence was that 
at the time of the alleged offence, the girl was 
not a virgin no trace of semen was found on her 
clothes and the girl ot 17 was said to have been 
forced through a low arch only 3 feet high* 

Held the evidence was not sufficient to support 
conviction for rape (Le Rosstgnol, J ) Amik-ud- 
DiN V , Emperor 1923 Lab. 238 (1) 

— S 376 — Vulval penetration suffleient 
Vulval penetration is sufficient for conviction 
under S 376 I P C {Zafa) Ali^ J ) Natha v 
Emperor 1923 Lab, 536 

^ __S 378 — ritefi--- Essentials — Dishonest 
taking--^ Meaning— Bona itde claim of right — 
Taking under— Proof— Ej feet 
If there is a taking under a colour of right, or 
in other words, under a bona ftde claim, the 
taking cannot be dishonest or felonious, that is 
to say, It IS nut theft under the Indian Penal Code 
It 13 immaterial whether the claim is good or 
bad, though, in deciding as a question of fact 
whether the claim was a bona ftde claim, u may 
be material to consider whether or not there was 
aay right at all 

Tne hrst accused bought some land from P 
W, 2 aed bona ftde claimed the right to the share 
erf the grass grown in a tank m the same village 
alleging that the said right went with the land 
purchased by him P W 2, on the other hand, 
contended that the right in question wat severa- 
ble from the said land and that he continued to 
be entitled to the said nghu, notwithstanding the 
sale by him. After the reaping of the grass in 
question had gone on for some time, the accused 
went himself or sent the 2nd accused with 
instiuctions to remove a quantity of the grass 
that had already been cut and stacked* The 
Magistrate convicted both of them of thelt, being 
of opinion that no question of bona ftaes could 
arise because the matter affec'ed thud pa/ties 
Held Chat the conviction was illegal {Schwabc^ 
C A) Srinivasalu Reddiar V Go\tnda 
GOUNLAN 44M: L j 138 17 I W 104 

(1923) M, W. N 182 32 M L T (H 0 ) 163 
71 1 C 798 24 Or L* J 2 j 4 1923 Mad 239 

3t9% Legal possession — Dishonest tn- 
ts> direof ji^y—EfJeoi. 

^ theft, where there was no qties- 

there was legal possession or j 
tfhefti^^^hqnest intention was established add, 

consisted of ex- 


PENAL CODE, S 380 

plaining that theft is committed as soon as the 
pioperty which the thief intends to steal has been 
moved with that object ” H^td, the direction to 
the Jury was sufficient (Oldfield and Ramesamr 
JJ ) Rangare RaMUDU In re 17 L W. 236 , 

1923 Mad ^29 

S 379 — Pointing out stolen articles tn a 

I place not of accused 

Where articles lay buried under ground at a 
place pointed out by the accused but not in hxs 
possession the only coiii^Iusion that could be drawn 
trom his having shown the place is that he knew 
that the ornaments were there and not that he had 
stolen the same or had actually parhcipated ni 
the act of concealing them there [Shadt La!, C J 
and Zafar Alt, J ) Rullia Ram v Emperor 

5 L, L J 326 1923 Lab 438 (2) 

S Z7B— Theft— Bonafide claim of tight 

— Offence, 

There is a distinction between the lands and 
the crops grown thereon and although the lands 
on which the crops are alleged to have been grown 
by the complainant had been awarded to him, 
the accused might have been under the belief 
that he was entitled to the crops, 

The conviction m this case had rested merely 
on ihe facts tha^ a demarcation had taken place 
and that tlie land on which tbe crop was grown 
had been awarded to the complainant But it was 
not clear how on these facts the accused was 
guilty of theft m removmg the crops if he remo- 
ved them under the impiession that the crops 
were sown by him and that he was en- 
titled to them Held that the conviction for theft 
was unsustainable [Ross, J ) Bodh Kishan Goala 
% Emperor 4 Pat L T 608 72 I C 614 

24 Or, L J, 464 

— — S 379 — Theft — Running water — Water 

in the possession of Cantonment authorities 
The accused put a water connection from the 
mamwater pipe into their house and this was done 
contrary to law without the permission of, and 
indeed, withoui tht. knowledge of, the Cantonment 
authority and the Municipal Board who had the 
control of tne supply and distribution of the water 
within municipS limits Held that water when 
conveyed in pipes and so reduced into possession 
can be tbe subject of theft and that the accused 
were guilty ot theft (Daniels, J) Mahadeo 
Prasad v Emperor 

V ' 45 A 680 21 A L J 654 

L R* 4 A 134 Cr 76 I C 169 24 Cr L J 911 

5 Z'tZ— Trespass — Preparation for theft 

It was found that the accused was caught at 
night time in the vicinity of some cattle which has 
been tethered on the complainants square and 
near which complainant and his brother were 
sleeping Held ttiat the accused might have intend- 
ed to commit theit but that they could be convicted 
of the offence of criminal trespass only* 16- P R 
1907 followed [Brasher, j ) Nauranga v Em- 
peror 7X I C 792 (1) 24 Cr, X J 248 (1), 

r-4ai ZZO— Removal of goods— Dtshbnesi^t 

There was an agreement between tbe accused 
andih^^ complblbanttbat the latter should advance 
mchxey to kto oh the security of good^ deposited 
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by the former The accused afterguards removed 
the goods placed as security from the godown — 
Held, the removal was dishonest and amounted to 
an offence under S 380 I P, C {Netvbould and 
Suhrawardy, JJ ) Kartikeswar Roy v Bansid 
HAR Byas 1933 Cal 694 

S 380 — Theft — Essentials of — Property 

left as security with complainant — Property secu- 
red in shop of accused — Opening of shop and 
taking possession of property — Offence Sse 
(1922) Dig Col 900 Lakshminarayana Chet- 
riARlnfC 12 1 C 626 24 Or L J 414 

Ss 381 and B1Q--Charge under S 379 — 

Convtotton under bs 109 and 3^1-- Legahty of-- 
Standing by a thief, tf abetment — Cf P Cod^, 
Ss 236 and 237 

Mere standing by the side of a man who ulti- 
mately turned out to be a thief without any lur- 
ther evidence to show that the person was 
engaged in any conspiracy with the principal 
offender for the doing of the theft does not lead 
to the conclusion that he is guilty of abetting the 
theft * 

When an accused person is charged with hav- 
ing committed au offence under S 379, I P C* 
he should not be convicted of an offence under 
S, 381 read with S 109 I P C when he is not 
charged with having committed that offence 
S, 226, Cr P Code which must control S 237, 
Cr P Code, only applies when from the evidence 
led by the prosecution, it is not doubtful which of 
the offences has been committedby the petitioner 
54 I C 262 Ref (Das, J ) GovIKD IVlAHXON v, 
Emperor, 1923 P 121- 

^*—8 fence tf triable by 3rd class 

Magistrate 

An offence under S 881, I P. C is no* triable 
by a third class magistrate and S ff62 Cr, P 
Code does not apply (Mai< Oung, J ) Emperor 
V Nga Thaung Pe. 2 Bur I J 75 

1924 Rang. 13 

-S Z%2-^Scope. 

Even though there is every reason to Surmise 
that the accused were m a certain place for the 
purpose of committing theft, S 382 I P C, 
requires that actual then shall be committed 
[Campbell^ J ) Lal Singh v Emperor 

1923 Lah 612 

383 — Extortion — Ntkah Ehawan--^ 

Refusal to perform piarnagetn the absence of 
fee, 

A Nikah Khawan is not bound to read a Nikah 
for a person unless^he chooses to do so and it is 
certamly no offence for him to demand any fee 
he likes fordoing so. (Scott Smith, J ) Ni?am 
DiH V, Emperor. 4 Lah 179 

76 I C 642 24 Cr. I* J 968 

— ^ Ss 383 and 44 — Injury— What is— Ex 

toriion* 

If a person promises to speak favourably to a 
person in authority and to do his best to induce 
him to do something and in considerhtion of the 
promise receives money, he has not threatened to 
c^use injury to that person and thereby committed 
e?pl6rtion, Before A person -can be said to put 


PENAL CODE, S 396. 

any person into feai of any injury of that per* 
son, it must appear he Ins held out some threat 
to do or omit to do what be is legally bound to do 
in the future (Sulaiman, J ) Habibul 
Razzak V Emperor . 21 A L J 860 

L R 4 A 253 (Ci ) 

Ss 384 and 386— Extortion levied by 

picketing— Boycott of foreign cloth (1923) 

Dig Col 901 Chaturbhuj v Emperor 

45 A 137 71 I C 110 24 Cr L J 62 

S 364 — Scope — IdenHjication 

Accused robbed three passengers in the female 
compartment oi a running train causing them 
injuries, one of whom received a grievous hurt 
and then jumped out of the tram and was found 
lyiug by the railbide as he broke his leg while 
jumping, having in possession some of the orna 
ments robbed while more valuable things were 
taken away by his companion Held the 
accused was guilty The offence was c^jmmitted 
in the morning and the offenders were in the 
compartment for some time taking oh ornaments 
from the person of the victims and causing them 
in juries, and there is nothing unlikely in their 
having been able to identify him [Abdul Qudtr, 
J ) SaUdagar V Empeeor 1923 Lah 169 

— — S 396 — Conviction based on identifica- 
tion — Propriety of 

A Conviction m a dacoity case based solely on 
identification evidence is dangerous especially 
when full enquiry is not made as to the genuine- 
ness of the identification [Dalai, J C ) Bhajua 
V Emperor 9 0 & A L R 661 

* Ss 395 and 397 — Corroboration of ap* 

prover — Things not mentioned in first informa- 
tion 

Where some common things were found m the 
search and some other things found claimed by 
the accused to be their own were not mentioned 
in the first report and a gun and a sword were 
found which were proved to belong to complain- 
ant which were concealed because the accused did 
not hold a license held there was no sufficient 
corroboration of the approver’s story to justify 
conviction {Broadway, J) Sxjleman 
Emperor 1923 Lah. 386 

S 395 — Dacoity — Essentials of offence— 

Evidehce necessary for See (1922) Dig Col. 901. 
NaramBaN In re 71 1 C 877 24 Or, L J 269 

Ss 396 and AA1— Dacoity — Evidence of—^ 

Bouse breaking implement— Pointing out chhavis 
— Identification of accused 
Where there is no evidence that robbery was 
either committed Or attempted or a particular 
harm was done to any one and the place where 
the appellants are alleged to have come was an 
open yard not surrounded by ^ wall and not 
entered through a door or gate, the mere fact that 
one of the accused after arrest pointed out a 
place to the police at a distance of about two 
miles from the village where three Chhovts a 
house breaking implement and a bunch of keys 
were buried cannot connect him with an offence 
of dacoity fn that village. [Capbell, J ) Hazura 
Bmperor ^ lah L J 82 1923 Lah 16 V 
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5 Identification evidence-^^Value 

of 

Identification evidence b> itself is a ver> insuffi- 
cient basis for identification but when it is found 
that the identifii ation witnesses have been 
famdiar with the face of the person identified 
there can be no certainty that the witnesses really 
saw the accused {Dalah J C ) Din Dayal v 
King Emperor 9 0 A A LB 553 

10 0 I J 347 

Ss 395, and 397— iUodc of judgment 

in a dacoity trial involving several accused, the 
court should first give a general outline of the 
case the course of investigation and the arrest and: 
then the case of each should be dealt with in 
detail, (May Oung, 7 ) No a MU Empfrok 

3 Bur L J 199 

S 396 — Scope 

The fact that murder was committed in the 
compound of the house raised at a time when the 
dacotts were making good their escape is not 
sufficient to take the case out of S 396 [Scott- 
Smith and MoH Sagaf , JJ ) KariM Bakhsh V 
Emperor 1923 Lah 329 U) 

S. Intel pi'etaUon of^Such offendci 

^Meaning of 

The words ' such ottender ' m b 397 I P C 
clearly refer to the offender who uses a deadly 
weapon or causes grievous hurt, to any person 
and not to those who jointly commit robbery 
or dacoity with him [Scott-Smith 7,) Ilahia v 
Emperor, 72 I C 617 24 Cr L J 406 

^Si 397 and 895— Scope of 

3. 397, Indian Penal Code does not constitute 
a ^parate offb^ce When fiv e or more persons 
conjointly comit\it robbery they are said to have 
conihi^ted dacoity, an offence which is purfisfa- 
abl^ under S 396 Indian Penal Code, Where a 
ct^fession was made and articles were found 
which were identified as taken in dacoity held 
their was sufficient corroboration of approver’s 
story, [Broadway, 7 ) Wabhawa Singh v 
Emperor 1928 Lah 389 (2) 

S g 9 g — Scope of 

S' 398 I P C, does not create a substantive 
offence, It merely provides that if any member 
of a gang of dacoits is armed with lethal weapon 
during the commission of a dacoity such member 
IS to suffer a minimum punishment of 7 years 
[Broadway ^ 74 Bakhtawar Singh v Emperor 

1923 Lah, 66 

- — g 399 — Essentials of offence under— 

Prepa ration — Dacoi iy— Robbery 
To establish an offence under S 399 I, P C it 
is not necessary that the persons shown to be 
raakihg the preparation should be five or more in 
number. But it is necessary to prove that the raid 
for which they were making preparation was to 
bejghimitted by five or more persons Otherwise 
It be dacoity but merely robbery and 

m^iw?^4r^tion for committing robbery unless 
aii' actual attempt is not punishable by 
C) KawAjA Hassan V Emperor 
' m 24Cr L J 136 


PEKALCODB. S 403 

S 401 — Bssenitah 

It IS not necessary to prove that each individual 
member oi the gang has habitually committed 
theft or any particular act of theft Once it is 
proved that a gang was formed for the purpose of 
habitually committing theft, all persons who here- 
after join the gang in commitiing one or more 
thefts come within the perview of S 401 of the 
Penal Code [Lum^den, J ) Emperor v Darya 
biNGH 1923 Lah 666 

S 401 — Essential and evidence 

The sustain a conviction in a charge under 
S 431 Indian Penal Code it is necessary to 
prove — 

(1) that there existed a gang of persons , 

(2) that those persons were associated for the 
purpose of committing theft or robbery , 

(3) that theft or robbery was to be committed 
habitually 

(4) that the accused was a member of such 

gang In the absence of direct evidence the as- 
sociating and the purpose of the association may 
be establshed by proof of acts from which these 
may be reasonably inferred (Mott Sagar, J) 
PiR Baksh V Emperor. 73 I c 816 

24Cr L J 703 1923 Lah 327 

“ — — — St 403 and 406 — Citminal btcach of 
trust — Essentials of offence — Temporary mis- 
appropriation 

Criminal breach of trust is a senes of criminal 
misappropriation by a person entrusted with the 
property misappropriated and a dishonest appro 
priation even for a short time is none the less an 
offence Consequently the offence of criminal 
breach of trust is !committed even where the act 
of the accused caused wrongful loss for a time 
only 8 Bom L P 951 Ref (Batten, 7 C.) 
CocAE Government v, Madho Patw^ki 

1923 Nag, 146 

S 403 — Criminal mis appropriation — 

Dishonest intention— Taking and retaining under 
bona fide belief that tne property belongs to accus- 
ed — Test 

To a charge of criminal misappropriation of the 
complainant’s buffalo, the accused pleaded that he 
was not guilty because he acted bona fide in 
keeping the buffalo It was found that the accus- 
ed himself had a mouth previously lost a buffalo , 
that the buffalo alleged to have been misappro- 
priated strayed into the accused’s house , that, 
believing it to be his own, the accused took ir home 
and kept it tied up in the verandah of his house 
which was open to the gaze of the public, and 
that when the complainant went to the accused’s 
house and claimed the buffalo as his Held that 
there was no dishonest intention proved and ihat 
a conviction under S 403 was unsustainable 
[Krishnan, 7 ) Dwaraka Doss v Narasimhalu 
Naido. 44M L j 128 17 L W 167 

1923 Mad 364 (1) 

— g, 403 — Criminal ,mis«appropriation — 

Marriage presents See (1922) Dig Col 901 
Nasir Khan Nistri v Fyaz Hossain 

72 I, C 348 , 24 Cr L J 348, 
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S, 406 — Cnmtnal breach of trust — 

ReUntton of money by f leader 
It IS not a cnminal offence in every case for a 
Pleader to retain fees the legal recovery of which 
may be timebarred It must be remembered that 
a pleader will not be willing to continue to act for 
a party unless he is paid all his fees {Batient J 
C ) Emperor v Krishna Rac» o N. L J 119 
73 I C 836 S4 Gr L. J 591, 

S 405 — Trust essenUal 

The accused as booking clerk recovered m ex- 
cess of the legal charge but did not credit it to the 
Railway Held he could not be con\icted of the 
offence under S 405 as be was in no sense a 
trustee [Moit Sugar, J,) Kudrat nath •d The 
Crown 76 I C 79 

24 Cr L, J 879 1923 Lah 296 (1) 

S 406 — Breach of trust— Contract for 

sale of goods— Delivery— Dental — Offence 
Where goods have been delivered to a person 
m pursuance of a contract of sale and accepted, 
all that remains is to ascertain the money due to 
the vendor, the rate being already fixed by the 
contract There is no question of any entrust 
ment or of a trust, Consequently the more fact 
that the purchaser subsequently denies receipt of 
the goods does not make him guilty of the offence 
of criminal breach of trust or misappropriation 
{Krishnan, J ) Velayutha Chetty In re 

72 I C 172 24 Cr L J 332. 

S Burden of proof 

In a prosecution under S 406 I, P, C, the pro- 
secution must prove that a trust had been created 
in respect of the property and that the accused 
bad violated that trust (MoU Sugar, J ) Piran 
V Emperor 1923 Lah 821 

r^Sb. 406 and A20^Pledge of promissory 

notes— BUdgor dishonestly inducing pledgee to 
return the articles — Offence — Cheating 
Where the accused dishonestly induced tlie 
complainant to hand over certain promissory- 
notes which he had pledged with the complainant 
as security for a loan of Rs 2,500 by pretending 
that he required them to collect the money from 
his debtors with the aid of which he promised to 
pay to the complainant, held, that the act of the 
accused constituted the offence of cheating as 
instead of collecting the money and paying the 
complainant he disposed of the promissory notes 
otherwise It cannot be said that it would be 
impossible under any circumstances for a person 
to commit criminal breach ot trust in respect of 
his own property {Spencer, J,) VenkataGXJrU- 
NATHA Sastri In re 46 M L J 133 

17 L W 680 32 M L T (H. G ) 234 

(1923) It. W N 313 72 I G. 612 . 

24 Cr L J 462 ^ 1923 Mad 697 

S 406— Pledge — Subpledge by pledgee ix 

an offence See (1922) dig Col 902 Sarju 
Prasad v. Emperor 

26 0 G 4 71 I. C 58 , 24 Cr L, J 10 

— "Sb 409 and 420— Breach of trust — 

Municipal servant — Sale of rubbish and night soil 
— Appropriation of proceeds— Offence See U P. 
Dt- Hun, Act, S 116 21 A, L. 1 149 


PENAL CODE, S 411 

S Breach of it list hy agent— Dispo- 
sal of property entfuUed for sale — Recovery aff 
Where the owner of a sewing machine gives it 
to an agent to be sold for money and the latter 
pledges It, it IS not open to a Criminal Court to 
order the pledgee to deliver possession of the 
machine *to the owner on the ground that the 
agent had exceeded his authority {Maegtegor, J ) 
Singer Seuing Machine Co v Yen Kun 

1923 Rang 68, (1) 

S ^02— Conversion to one's own use 

It was proved by as good evidence as could 
have been produced that accused received the 
three sums m question and, as up to the time of 
his prosecution more than a year later, be had not 
paid them over to the persons authorised to 
receive them, he must be presumed to have con- 
verted them to his own use {Scoit-Smtih and 
Ffoi de, JJ ) Emperor v Ahmed Shah 

1923 Lah 666, 

S 411— Applicability of S 562 Cr P 

Code Sec CR P Code S 562 

(1923) Pat 297 (2) 

Ss 411 and 448 — Cnminal trespass— 

Desire to cause annoyance See (1922) Dig Col 
1098 Imkshmi Das v Emperor 73 I C 527 

24Cr L I 639. 

S 411 — Essentials for conviction 

A conviction cannot be had under S, 411 1 P 
C until it IS clearly proved that the properties 
virere stolen property {Pndcaux A J C )Yas3N- 
Khan V Emperor 19 K I R ITe 

75 I C 644 24 Cr L J, 960 

— S 411 — Essentials for convtcttan 

An accused Person cannot be convicted under 
S 411 1 P, C merely on showing he was in 
possession of certain property and failed to ac- 
count for its possession The prosecution must 
prove both that the property was stolen and that 
the accused received it or retained it dishonestly 
{Salaimaii^ J ) Bharos v Emperor 

21 A L J 836 L B. 4 A 245 (Gr ) 

.-S ^11— Joint property of brothers— 

Servant tn charge— Possession 
Where stolen property is found mashed 
belonging jointly to three brothers and which 
was in the charge of a servant and the evidence 
showed the accused was living some miles away 
and used to visit it only occasionally a conviction 
under S, 411 I P C. is bad, [Shadt Lai, C J ) 
Ganeshi Lal V Emperor 74 I C 271 

24Cr L J 767 

— S Proof 

Where the fact of burglary was not repotted 
until four months had elapsed and goods of com- 
mon pattein were found in the house of the ac 
cused which the accused and the complainant 
each claimed as his own, Held there waS no 
satisfactory evidence to prove that the article 
belonged to the complainant and the accused 
must be acquitted {Harttson, J) Md, Barsh 
V Emperor 1923 Lah 36(1) 

"" —6 411— Tu;<; properties recovered on the 

same date ----If can he convicted separately^ ^ 
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Where there is no proof of separate receipt of 
two properties tound with the accused at one and 
the same time, he cannot be convicted separately 
for each, uiiiess there was distinct evidence of 
receipt of articles under different circumstances 
and times (Dalai, J C ) Munwa v EmPcror. 

9 0 & A L K 7*79 


— ~ Ss 411 and 457 —jRecfizz'; stolen pro 
pert^—Ctrcumstanfial evidence 

The mere pointing out by an accused person of 
the place where stolen property is concealed 
which place is not ui his posscsbion. is not of 
itsejt sufficient evidence to maintain a conviction 
for theft or tor dishonestly receiving stolen pro- 
ferty» Track evidence is not of much value 
when the foot prints are not those of bare feet 
but of shoes and tbc accused is a resident of the 
same Milage {Scott J ) I\dar Singh v 

Emperor, 5 Lah L J 87 

73 I C. 331 24 Or L J 587 


S 411 — Receiving stolen pioperty — 

Evtdence of — Guilty knowledge — Presumption — 
Evidence — Statement by oo accused — AdtntShi- 
bthly 

It 13 of the essence of an offence under S 441, 
I P> C, to show that the person who was in 
possession of the stolen property knew or had 
reason to believe that it was stolen property 
Where the stolen property was traced to the 
accused’s possession two months after the theft 
there is ilo presumption against him under S 144 
of the Evidence Act 

Where two persons were originally charged 
together but were later on tried separately, a 
statement made by one of them incriminating the 
oi^er wMn they were both cO‘accused, ought not 
to be used against the other accused at his trial 
(Knshnan, J ) RamudH Aiybr In re 

» 44 M I J 243 17 L W. 370 

82 M L G ) 318 72 I C 638 

24Gr L J 436 1923 Mad 865 


^- IS 411 — Recetvtng stolen property — 

Possession when to be accounted for* 

There must be reason to believe that the pro- 
perty found m the accused’s possession was stolen 
as a preliminary condition before the accused can 
be called on to account for that possession, 
{Newbould and Suhiawardy, JJ ) Tulsi Tolini 
V 50 Cal ‘ 564 72 I C, 372 * 

24 Cr L. J 872 1923 Cal 696, 


— ; S All— Re j or matof y Schools Act S, 31, 

‘X boy of 14^ years convicted under S 411 I P 
C cannot be let off after mere admonition but 6 
month’s rigorous imprisonment is not proper on a 
youthful first offender 

A sedunty, for good behaviour for 1 year was 
thought to bo sufficient in the circumstances o'" 

(tos, /) JAGARNATH ChAUBV V ZM- 

1 Tat L R 177 (Or,) (1923^ P 297 (1) 
f,,i411-**^Sco^e of 

landing of stolen property with the 
after the theft does not ih- 
dfcate intention within the meaning of 

j ) Sant Singhs? 

THB ClMt ' - * 1823 lal^, 480 


S 414 — Essentials for conmctton 

To convict the accused under S 414, I P C , it 
is necessary that the property which is the subject 
of the charge should be stolen property and 
further that the accused should have known or 
had reason to believe that it was stolen property, 
which they were trying to conceal or make away 
with Hence a finding that it is stolen property is 
essential It is not actually necessary to prove in 
what theft the property was stolen or in what 
manner it was stolen If an accused person think- 
ing a certain property in his possession is stolen 
property tries to conceal it when as a matter of 
fact it ih not, no offence under S 414 is committed 
[krtshnan^ J) Ime Samachari 45 M L J 728 
33 M, L T 182 (H C ) 18 L W 743 


Ss 415 and AZO—ApphcabiUty of^-Dts- 

J solution of marriage — Return or ojnamenis 

Owing to the disparity of age between a tms' 
band and a wife, the father of the husband 
called a Panchayat of leading men who deter- 
mined that the marriage should be put an end to 
, on return of certain ornaments by the father of 
I the girl In accordance with the advise of the 
j Panchayat the ornaments were made over and a 
I formal receipt was written and signed by the 
parties Subsequently the lather of the bride 
charged the bridegroom’s parents ft/r cheating. 
Held that m the absence of dishonest inducement 
the charge coaid not be entertained {Ryves, J ) 
JUMMAN u Emperor. 21 A L J 821 

I R 4 A 81 (Gr) 1923 A 431 

S 416 — Cheating — Paying cheques 

knowing that there was no balance of di awer 
With Jus banker — Botsl racing — Bets 

The petitioner was a licensed book-maker of 
the Royal Calcutta Turf Club and had a permanent 
book iuc the season 1922 — 1923 withm the firM 
enclosure of the Calcutta Race Course On the 
assurance of the ooposite party, who was a 
Deputy Director of Commercial Intelligence, 
employed under the Government of India, that 
he would pay up his losses, if any, punctually on 
the settling day, the petitioner allowed the 
Opposite Party to take bets on credit on the 9th 
of December 1922 The debts due to the peti- 
tioner by and from the Opposite Party in respitet 
of debts on credit amounted to a sum of Rs# 1,591 
The Opposite Party failed to pay the said sum of 
Rs 1,591 on the following settling day and accord- 
ingly the Petitioner decided not to allow to the 
Opposite Party any more credit untill the said 
sum was paid off in full Thereupon the Op- 
posite Party sent to the Petitioner, on the 15th 
December 1922, a crossed cheque for Rs 1,591 
on the Indian Industrial Bank The said cheque 
was sent in the evening after banking hours 
The Opposite Party assured the Petitioner that 
the said cheque would be paid on presentation 
and on such assurance the Petitioner allowed the 
Opposite Party to take bets with him on credit 
on the 16th December 1922, and in respect of 
such bets taken on credit on the 16th December 
1922, the Opposite Party became indebted to the 
' Petitioner to the extent of Rs 3 450 The Cheque 
lefeTred to above was presented for payment on 
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the 18th December 1922, when it was dishonoui- 
ed The Opposite party was thereupon com- 
municated to and" he gave a fresh cheque for 
Rs 5,041 to cover his losses on the 9th and 16th 
ot December and assured the Petitioner that there 
would be no difficulty whatsoever in getting the 
said cheque cashed The Petitioner relied on 
the assurance ot the Opppsite Party and allowed 
him to take further bets on credit on the 23rd 
and 26th of December 1922 The opposite Party 
become indebted to the Petitioner m a further 
sum of Rs 752 Meanwhile the said cheque tor 
Rs 5,041 was presented for payment on the 2Sih 
December 1922 when it was dishonoured The 
petitioner thereafter made various effons to 
obtain payment uf the two sums of Rs, 5 041 and 
752, but without success On a complaint of 
cheating against the opposite party Hcld^ that 
although It was quite clear that the Petitioner 
was deceived and thereby induced to take bets on 
credit from the Opposite Party, it was not 
possible to say that the act which the Petitioner 
was induced to do by reason of such deception 
caused or was likely to cause damage or harm to 
him in body, mmd, reputation or property Nor 
was it certain that if the petitioner had refused to 
take bets on credit the opposite party would or 
certainly have had to o&er bets b> paying cash 
iOhoss and Cunmtng, JJ) H K Bhedwar v 
Rao Shahab C & R Rao 27 C W, N 919 
741 C 76 24Cr I. J 748 

— — S ,3.15 — jnsuted cover not contmmng 
notes— Jf amounts to cheating 
Where ap insured postal cover which purports 
to contain currency notes is found on opening to 
contain only bits of waste paper, the act does not 
amount to cheating under S 415 I, P C (C C 
Cxhose and ouming JJ ) Raman Behari Roi v 
Emperor 60 Cal 849 28 C W N 262 

73 I C 780 24 Cr I J 684 

*5 415 — Proximate conviction-Proof of 

,To convict a parson for cheating^ it is neces- 
sary to show that there is a proximate connec- 
tion between deception practised on the complain 
ant and his being induced to pait with some 
property— If the connection is too remote or very 
indirect the offence ot cheating would not be 
complete {t»ulaiman^ J ) Sarda Saran v 
Emperor 21 a l. J 873 

^ , 9 0 & A L E 968 

^IbSendmg an insured letter con- 
taining Khtl^fui Bonds— If amounts to cheating 
A d^ior an b^ing pressed by his creditor pro- 
mised to send him money insured and an insured 
cover when opened by the creditor contained 
Khilafat notes instead of Government currency 
notes Held, whateyei; other offence it might be 
it does not amount to cheating or attempting to 
cheat {Sulaiman^ J ) TpLA Ram v Emperor 

21 A I Jv 865 9 0 A A Xi B 973. 

— S 4^5 — Supf>lytng wagons to colliery 

aiding If amounts tq delivery — Qoansing 
damage-^What ts 

, By mqans of WTOng entries more wagons were 
sent to a colliery Siding then it was entitled to 
fields this does not amount fo a delivery of pro- 
perty’’ so as to cpnsbtute the offence of cheating 


j PENAL CODE. S 426 

Where cheating by causing damage is the 
charge, the offence does not necessarily in vole 
fraud 01 dishonesty The resulting damage need 
not have been m the actual contemplation of the 
accused when deceit was practised, but the person 
deceived must have acted under the influence of 
the deceit , the facts must establish damage or 
likelihood of the same and such damage ought not 
to be too remote* (Richardson and Suhrawardy, 
JJ) Superintendent and Remembrancer of 
Beg<il Affairs, Bengal v Manmathanath 
Bhusan Chattlrjea 28 C W N 160 

S Cheating — Bioker— Advance 

secured by pronote — Supply of paddy 
Where there was a long series of mutual 
transactions between a milling Arm and one of 
iis own brokers, and there was no^question of 
his absconding and he did supply some paddy 
and the evidence of the clerks showed that the 
broker bad given at least one person an advance 
{which means earnest money) for the purchase of 
paddy Held there was no irresistable inference 
that the accused broker wanted to cause wrong- 
ful loss and there was no evidence that I heffiad 
deliberately made a false representation, knowing 
or having reason to believe it to be false {taay 
Aung^ J ) Maung Po Lu v Emperor 

1 Bang 397 2 Bur L J 139 
1924 Bang 31 

3 420 — Cheating — False representation 

— Elements of the offence 
In n crimin^il Court it has to be shown that the 
man who plays the part of the confidence man is 
putting forward what he knows to be untrue and 
IS in many cases, share in the proceeds {Walsh, 
J) JoDHA 81NGH V Emperor 

L B 4 A 83 (Cr ) 1923 A 285 

3 420— put chase ai rangement — 

Sale, before whole purchase money zs pasd^ 

A person who takes property under a hire pur- 
chase arrangement, but sells it before the instal- 
I ments are paid commits criminal breach of 
trust (Walsh, J ) Cadd v Emperor 

45 A 588 21 A L J 510 
I B 4 A, 118 (Or )‘ 73 I C 608 v 
24 Cr L J 620 1923 A 698 

— — ^ — S 420 — Intention — Payment denied’*^ 
Recovery of sum not due 
Petitioner was convicted of cheating on the 
ground that m spite of receiving from his debtor 
cash and cattle m payment of what be qwed him, 
he ga\e him notice later on fqr payment of the 
debt originally due, and denied what he had 
already received Held there was nothing to show 
that the petitioner received payment with the 
preconceived intention of denying it later on* If 
he subsequently denied it he cannot be said to 
have cheated the debtoi though this conduct of 
him was highly reprehensible {Zafar Ah, J ) 
Ram Saran u. Emperor 1923 lah. 621 

3 42Q-” Offence under— If compoundable 

m revi^iQu before the High Court See Cr P 
Code S 346 (5 A) 21 A. L J, 838 

— 8 b* 426 and 447 — Mtschtef— Criminal 

tf^pass— Criminal tnUniton — Absence of , 
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To sustain a comiction under Ss 420 and 447 
I P C the presence of a criminal intention is 
necessary (Abdul Quadiv^ J ) Bana-RSi Das v 
Emperor 1923 LaK 92 

-S. 426'— T/swflw/ fcmovtng earth— Bona 

ftd€ esseictsc oj right — If an offence 
Where a tenant remo\ed earth in the bona fide 
exercise of his right and the landlord complained 
the dispute is one of a civil nature between land- 
lord and tenant and is not an offence under S 426 
I P C {Ryvese, J) Hurum Chand v Emperor 

73 1 C 805 (1) 
24 Cr L J 693 (1) Z923 A *544 (2) 

S 430 — Mtschief—No finding as to 

owner shtf of property 

No person can commit mischief in respect of 
property which belongs exclusivel\ to himself 
Held, tbat in the present case tbe convicticn was 
bad because there was no finding, and indeed it 
appeared to be contrary to the evidence that the 
property, that is, the channel to which charge 
was caused, was at the point where it was block- 
ed up, the property of any other man than the 
accused. (Ashworth, A J C) Kesho Singh v. 
Emperor 9 0 A A L. K 10 

72 I C 883 (1) 24 Cr L J 467 (1) 

8. 430 — Obstr noting supply channel 

Offence 

if a supply channel is obstructed by means of a 
dam with the intention to cause or with knowledge 
that it was likely to cause wrongful loss to any 
person, it constitutes mischief If the act causes 
a dimunition of water, the offence falls under 
S 430 I. P C (Knshnan 7.) Deenabandu 
Rajagarxj V Visvasarayi Lachanna Dora 

(1923) M, W N 684 74 I C §62 
24Cr, I J 830 

S 430— Offence under — Mnckief— 

Erecitng a bund across a channel 
Where the accused was charged under S 430 
I P C for having erected a band across a 
channel flowing throug his land with the result 
that the supply of water to the complainant's 
land was reduced, held that in the absence of a 
claim of easement or contract for the supply of 
water by the complainant, the accused could not 
be convicted, (Ki ishnan, J ) Bvdda Reddi In re 
44 K L, J 234 1923 J£ad. 141 

441, 447— Sen/an# of landlord taking 

possession of tenants land^lf offence^ 

Where the servant of a landlord illegally takes 
possession of the tenant^s land with the 
utain ob;]ect of illegally ejecting the tenant, an 
intention to annoy cannot be presumed, unless 
there are other circumstances from which such an 
inference can be drawn (Dalai, J C) Abdul 
t^AKUR t> Emperor. 

9 0 & A. I. B 638 

« S . Entry, meaning of 

^ mere putting of a hand into a hole m the 
ikcm ^thout 'putting it through the hole is not 
sm entry into the house within tbe meaning of 
S ^,1'^ €, (Scott-Smith, 7) Ghulam %f 

EMPEfiol^ Lab. 899 1923 l»ah 509 


PENAL CODE, S 448 

Ss 445 and 467- Offence under S 457— 

Elements ot~“Fastened” meaning of See (1921) 
Dig Col 904, Ledg\ v Emperor 

6 N L J 37 

S 447 — Criminal trespass — Act of ser- 
vant under authority of master 
Where a servant acting under the instructions 
of his master and in the course of his employ- 
ment trespasses on the property of another S 447 
I P C does not apply (Maegregor, J) Mg 
Shwe Kyi v Emperor 1 Bur L ? ^276 

1923 Bang. 135 (1) 

S 447— trespass— Complainant 

not in possession of property— Trespass 
A magistrate held certain arrack sales in his 
Court and the accused was alleged to have enter- 
ed into the Court premises and intimidated the 
complamtant a prospective bidder Held that 
the complainant not being in possession of the 
court house a complaint by him for criminal tres- 
pass was not maintainable (Spencer J ) Avuday- 
APPA Mudali^r In re 18 L W. 181 

(1923) M W»N 461 33 M, L,T 184 (H C ) 
741 C 856 24!Cr L J 824 
1924 Had 40 

S 447 — Criminal trespass ) — Tenant- 

holding over — Forcible entry — Offence 
Where a tenant is holding over it is not open 
to the landlord to re enter thefland without de- 
termining the tenancy m accordance with law and 
if he does so with force he will be guilty of an 
offence under S 447 of the I P, C, [May Oangt 
J ) Mavng San Myin v Emperor 

2Bur. L J 37 a923 Bang 246 

S Essentials for conviction 

To amount to an offence under S 447, I P C , 
the property trespassed upon must be proved to 
belong! to the complainant and there must be an 
intention to commit an offence or to intimidate, 
insult or annoy any person (Moti Sagar, J ) 
Bishen Singh v Emperor 74 1 C 634 

24 Cr L J 790 

S Essentials of offenoe- Annoyance 

or mstilt. 

The mam ingredients of S 447, I P C is that 
the trespass must be with the intention of annoy- 
ance or insulting aome one, or must be with the 
intention of committing an offence Where there 
is nothing on the record to show any such inten 
tion the conviction of a criminal trespass is 
impossible (Sultan Ahetned, J ) Damodar Das 
V Emperor 1923 P 66 

S 447 — Landlord tf can complain — 

Land m possession of tenant 
Where the accused entered upon property in 
the possession of a tenant with intent to commit 
an offence or to intimidate, insult or annoy that 
tenant he is guilty of criminal trespass A com- 
plaint by the landlord is sufflcient to set the law 
m motion just as much as a complaint by the 
tenai t (Chevts, J ) Fakir'Chand v Fakir 

69 I C 379 ^ 23 Cr L J. 099 

8 AAt-^Cnm%nal Ifresp^ss—Thandtha 

property— ^Eviry by member qfihe puUio 
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Wher^ the rayat in question is admitted to be 
Thandika property, a member of the pubht has 
pnma facte a right to entei it for religious pur- 
poses^ The onus lies on the complamaut to show 
that he has a right to exclude the accused In 
any event the question is one of great complexity 
and ought not to be litigated in a summary cri- 
minal trial Consequeuily the accused a member 
of the public ought not to be convicted for crimi- 
nal trespass for having hona Jide entered on the 
property [Lt^ntmgne, J ] Maung bH\\E Ku v 
Empekor 2 Bur L J 55 76 I C 363 (2) 

24 Cr. L J 929 (2) 1923 Rang 157 

— Ss 448 and 4^62-- Elements of ojfence— 

House trespass 

Where nouse trespass was committed j but no 
fuither fact was found from which it can be held 
that the accused committed house trespass hav 
mg made preparation lor causing hurt to any 
person or for assaulting any person, his conviction 
under S 452 I P C is bad {Newbould and Suhi a 
watdy.JJ ) Fakir Chandra De v Emperor 

38 C I J 161 

'S 448 — Iicspass — Head man holding 

court in private building 
A headman was bolding Court in his private 
building and the appellant a relation of the accu- 
sed went in to watch the proceedings The 
appellant was ordered to withdraw but remained 
to witness the trial The appellant was then 
charged under S 448 1 P C Held tnat the 
appellant not having said or done anything from 
which an intent to intimidate, insult or annoy 
might be inferred, he was not guilty of any 
offence {May Oung^ J^) Nga Po Ya v Emperor, 
2 Bur L J 17 1923 Bang 146 

S 457 — Charge of house trespass for 

committing theft — Conviction for trespass with 
another object-^ Legality of 
Though it cannot be laid down as a general 
rule that m all cases a prosecution for house 
trespass with the alleged object of theft must fall 
if that object is not proved, yet when a charge 
has been dehnitely framed m which theft is alleged 
the accused cannot be convicted of house txespass 
with some other object without an amendment of 
the original charge unless the court is satished 
that he has not been in any way prejudicud ni his 
defence by the omission to amend the charge 
% Yf N 696 , 41 C 743 {Newbould and Ghose, 
JJ ) Hajari Sonar v Emperor 

71 I C 247 24 Cr, I J 119 

B. 458~’Soo^«j of, 

S 458, 1 P C* only applies to the house breaker 
who actually has himself made preparation for 
causing hurt to any person or for assaulting any 
person or for wrongtully restraining any person 
and so on, and not to his compan*ons as well 
who themselves have not made such preparation 
{ScottSmith, J ) Ghulam jy, Emperor 

4Lah, 399 1923 Xah 509 

4B4’^Expcrt evidence— Not corrobo- 
fated — Expert not called as witness* 

Oanviction under S ^55 based only upon the 
un^roborated statement of a finger print expert 
especially when h© has ndt be6n called as 

Y, D~69 


^ PENAL CODE, S 498 

I 

a witness and cross examined by the accused 
1922 Pat 7-J, Re} {yioit Sagar, J) Jassu Ram v 
Emperor 4 Lah 246 1923 Lah 622 

S 464 — Falsa document — Kabinnama— 

Intention to claim property 
A Mahomedan who executes a false kabiunama 
in lavoiir ol his alleged wife within the intention 
ol claiming her property is not guilty of making 
a ‘false document’' within the meaning of S 464 
I P C {bandetson, C J and Panton^ /.) 
Gunjar M\iiomed V Shuru/ Ali 

69 I C 461 23 Gr L J 723. 

— Ss, 4S4 and 465 — Making false docu~ 

ment-^Addition to entries in account book 
Every false or fabricated document is not a 
forged document There must be acts that con- 
stitute the document a false or fabricated one, 
that IS to say. the case must fall within S 464 and 
the false document must have the character or 
tendency described m % 463, I P C An entfy 
in hib books by the creditor making an assertion 
of a right to interest not purporting to have been 
agreed to by the debtor does not constitute an 
olence under Ss 464 and 465, 1 P C (bco/f 
i>mitfh J J Badan Singh v Emperor 

1923 Lah 11(1) 

S 471 — Guilty intention necessary 

A finding that the articles were possessed by 
the accused dishonestly with the knowledge or 
with reason to believe ihat they were stolen 
property is necessary for conviction Mere 
possession of stolen property is no offence To 
retain valuable property which does not belong to 
the accused does not in itself prove that a man’s 
possession is dishonest [Campbell, J ) Arjan 
Das V Emperor 1923 Lah 340 

S 494 — Bigamy — Daughter married by 

mother without father’s knowledge— -Subsequent 
marriage arranged by father. See (1922) Dig 
Col 906 GadaNandv. Emperor 

71 I C 215 24 Cr L J 87 64 I C. 600 

S 494— Bigamy — Mahomedan taw — 

Ahamadiyans — Apostacy—Re marriage 
The Ahamadiya faith is within the pale of 
Mahomedanism and a Mussalman who embraces 
the Ahamadiya faith does not become an apostate 
Where a Mahomedan husband becomes an 
Ahamadiya and thereafter the wife treating him 
as an apostate marries another, she is guilty of 
bigamy There is no question of the application 
Ol Memrca in the case of offence under S, 494, 

I P C {Oldfield and Krishna n, JJ ) Naranta 
Kath Avullah V Parakkal Mammu. 

71 1 C 66 24 Gr L, h 17 1923 Mad 171, 

— S, 498 — Complaint by husband — Death 

of husband — Prosecution if abates 
A criminal prosecution dees not abate merely 
on account of the death of the injured party, A 
husband filed a complaint against certain persons 
charging them with having abducted his wife, 
After the trial had come to an end and juogment 
was reserved the husband died Held that the 
prosecution did not abate on the death of lb© 
husband and that the accused could he convicted^ 
of ah of ence under S 498 oH P C* 25 P., 
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PEIJAL COPE, S 498 

1919 , 2 Lah 27 , 44 M 417 followed {Broadway 
and Martineau, JJ ) Emperor v Mi^uj Din 

4 Lah -7 711 C, 77 24 or L J 29 

S 498— “Continuing offence — -Prosecution 

— Acquittal prior to charge — Effect tnstf (.1922) 

Dig Col 1098 Nadar v Emperor i 

24 Cr L J, 636 73 I C 524 

S 498- — Kidnapping minor girl and theft 

of jewels — No allegation of intenfion to have 
illicit mierconrse — Offence 

Where the complaint was of the offence of 
kidnapping and theft of jewels, and there was no 
allegation that the purpose was to have illicit 
intercourse Held a conviction under S 498 was 
illegal {Spencer, J) hire Arunachalam Chetty 
45 M L J 543 (2) (1923) M W N 876 
74 1 C 949 24 Cr, L J 837 

S 498— TP/mf constitutes offence 

It IS clear that to constitute an offence under 
S, 498, it IS not necessary that the woman should 
be physically restrained or that she be actively 
prevented from the exercise of her free will or 
action — The gravemen of the offence consists as 
held in 4 M, H C R 20, in depriving the husband 
of his proper control over his wife for the purposes 
specified in S 498 and a detention occaasioning 
such deprivation may be brought about by means 
other than mere physical constraint e g , even by 
the influence of allurements and persuasions 
{Mott Sagar, J ) Rati Ram v Emperor 

69 I C 458 23 Cr L J 730 1923 Lah 45 

Ss 499, bOO—Defantaiton — Libel — Pub- 
lication — Imputing ingratitude — Complaint — i 
What should contain 

To constitute the offence of defamation, there 
must be publication to a stranger of the libel 
complained of To maintain a prosecution in a 
perticular court, there must be a publication 
withm the jurisdiction of the court 
The original' of the hbel alleged should be 
adduced in evidence The complaint need not 
contain the specific lettei in which ihe libellous 
passage occurs, provided the charge is specific 
and the defamatory words are mentioned therein 
Queers if a charge of ingratitude is defamatory 
[Odgers and Hughes, JJ ) Burke ii. Skipp 

46 M L J, 764 X8 L W 718 
33 M I T 168 (H C ) . (1923) M W N 918 

S 499— J— Defamation— -Good 

faith — Head of Caste — Ex-commumcahon— 
Bxpaite edict— Bona fides 
Caste associations are autonomous, the powers 
vested in their constituted heads being, subject to 
aaiy special custom, those necessary for the pro 
tection of the interests committed to their charge 
The Court's only duty is to see that these powers 
are exercised in accordance with the principles of 
natural justice, that is, in the majority of cases, 
;^ter the person to be affected by their exercise 
^ ha? been heard and his defence has received fair 
l^f^c^ration* Where the head of a caste issued 
interdict against two members of 
^ 0U the ground that they broke the caste 
rA^fpl^nterdipmg with Panchamas, and in 
the two members from taking 
part % 1?^^ dinner which waa coming off 


PENAL CODE, S 503 

immediately the Swami passed an expaite order 
ot prohibition Held that m the absence of any- 
thing to show that the head of the caste was not 
going to follow up the temporary edict with his 
hnal decision after hearing the persons affected- 
he could not be convicted of the offence of defa- 
mation Exception 7 to S, 499 I P C applies a, 
i his case {Oldfield and Ramesam, JJ ) His 
Holiness Sri Sukrathendra Thirtha Swamiar 
V Prabhu 46 M L j 116 

17 L. W 600 72 I C. 165 24 Cr L J 326 

1923 Mad 687. 

S 499 Exp, 9— Defamation— Good faith 

—Privilege See (1922) Dig Col 907 Banga 
Chandra De v, Annoda Charan Chowdhury 
69 I C 269 23 Cr L J 686 

S, 449 Execution 9— Defamation— Com- 
plainant privilege — Extent of See (1922) Dig 
Col 907 Dinshaw Edalji v Jehangir Cowasji 

j 47 Bom 18 

! S 600 — Defamation — Abuse — Heat of 

j passion— Offence — Penalty 
j Where in the heat of passion abusive words 
are exchanged between two persons the offence 
I does not require a severe sentence {May Oung, 

I J ) Maxing Maung v Emperor 

2 Bur L J 10 1923 Rang 148 

S 500 — Excommunication from caste — 

publica tion — Defamation 

Where a number of persons professing a par- 
ticular faith met together and resolved for proper 
reasons not to associate with a person excom- 
municated by their religious head and sent a copy 
of the resoiutiou to the person in question it does 
not amount to defamation {Pratt, J ) Nga On 
Thin v Emperor 1923 Bang 16 

S, 603 — Offenue under — Self-' Constitut- 
ed panchayat— Service of notice of claim and of 
notice of day fixed foi hearing 
The accused was the President of a self consti- 
tuted Arbitration Court, He caused a notice to b- 
sent over his signature to the complainant asking 
1 him to be present on a ceitain date and defend a 
certain claim which had been made m the arbitra- 
tion Court The notice recited that if the defendant 
did not appear and give an answer on that date 
the suit would be decreed exparte Held that the 
accused was guilty of an offence under S 503, 
I, P C, Per Buckland, / on a difference of opinion 
between {Newbouli and Suhrawardy, JJ ) 

A threat of a decree is a threat of harm to an 
individual in bis person, reputation or property 
and it IS immaterial that the tribunal is in compe 
tent to execute its decree {Buckland^ J ) Priya 
NATH Gupta v Lal Jhi Chowkidar 

37 C L J 526 27 G W N 479 72 I C 508 
24 Or, L J 396 1923 Gal. 590 

Ss 60S and 606 — Offence — When com- 
plete 

The accused demanded of the complainant 
certain property of theirs in the possession of the 
latter and used threats Held, the offence of crimi- 
nal intimidation was complete even if the object 
of getting possession was not achieved {Sulat- 
i man, /.) Onkar v Emperor 21 A, X J 
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PENAL COBB, S 611 

Ss 611 and ^2^-— Attempt — Preparation 

— Cheating 

There is a wide difference between the pre- 
paration and an attempt to commit an offence 
Preparation consists m devising or arranging 
means necessary for the commission of an oftence 
while an attempt is the direct movement to wards 
the commission after the preparations are made 
In the case of a mere preparation the Court assu- 
mes that better reason would prevail at any 
moment and the man would change his intention 
to commit a crime before the actual consummation 
hereof Where a clerk in a Railway compacy to 
weigh goods entered the gross weight of certain 
goods at a figure above its actual weight in a 
register but bad not filled up other particulars 
fixing liability upon the railway company the 
writing of the false figure constituted a ineie pre- 
paration for commision of the offence of cheating 
and was therefore not punishable (Jwaia Prasad^ 
J ) Lakshmi Prasad v Emperor 1923 P 307’ 


— — S 660 — Evidence of general f epnte of the 
person defamed — Relevancy 

In an action for damages for libel or slander 
evidence may be given in mitigation of damages 
to show that the plaintiff had general bad charac 
ter (8 Q B D, 491 and Odgers Libel and Slander 
5th Edition page 402j , Similarly in criminal pro 
secution where it is essential, in order to con- 
stitute the offence of defamation, that the person 
w^ho makes or publishes the imputation com- 
plained of, should intend to harm, or know or 
have reason to believe that the imputation will 
harm the reputation of the person concerning 
whom it is made or puhshed, the question what 
reputation the complainant had, is relevant if it is 
proved that the complainant had notoriously bad 
reputation as a bribe taker the imputation made as 
to his having taken a bribe on the particular 
occasion even if false could not damage his 
reputat’On as he had none to lose {Martineau, J } 
Devi Di^l v Crown 4 Lah 66 1923 lah, 225 
73 I C, 805 (2) 24 Cr L I. 693 (2) 

PENSIONS ACT (1871) Ss 511 and 420— Attempt- 
Preparation— Cheating Sec (1922) Dig, Col, 908 
Lakshmi Prasad v Emperor (1923) P 307 


pleadings — Alternative relief claimed— Grant 
of one — Effect 

Where the plaintiff asks for one of two alterna- 
tive reliefs and he is granted one of them he can- 
not afterwards say be does not want the rehet he 
has been granted but desires to have the other 
one {Sanderson, C J and Ghose J ) Rbajuddin 
PAtwari V Syed Abdul Jobbar 69 I C 604 

Alternative reltefs— Grant of one— If 

plaintiff can claim both in appeal 

A plaint for declaration of title or m the alter 
native for joint possession was filed and the 
declaration was granted Held the plaintiff cannot 
be heard to claim that jointpossession also should 
be decreed {PtggcU^ / ) Mt Sarjo Kuar v 
Sheiuh Enait 74 1* C. 331 


PLEADINGS 

Case not specific in plaint — Prejudice 

Where m the plaint an allegation was made that 
the karnavan used tarward money in effecting 
a trans4ction m favour of his daughter but it did 
not specihcally say that the deed was benami or 
that it was meant to be a gift, the daughter is not 
prejudiced m her defence as she h^s at all events 
to show how the money came to her and if she 
knows of its character, {Oldfield and Devadoss^ 
]J ) Meenakshi Nfthiar Amma v Cheriya Par 
V4THI Nethiar (1923) M W N 667 

74 1 C 1012, 

Case set up in plaint not proved — Effect 

Where the plaintiff! fails entirely to prove case of 
adoption set up in the plaint, he cannot succeed to 
the extent of one item of property as regards 
which one of the defendants admits his claim, 
the adoption cannot be valid so as to affect that 
item alone {Lindsay and Sulatmrn 7J ) Kundan 
L,klv MakUndI KumvAR 45 All 671 

Inconsistent claims— Altei natives- 

A claim of ownership and a right oi easement 
can only be advanced m the aUernatne, {Gftose^ 
J ) Amritanath Bisw^as V Jogendra Chandra 
Battacharjee 89 I C, 183 (2) 

New case — Suit for possession — Mortgage 

challenged as fraudulent — Redemption 

Where a plaintiff has sued for possession on the 
ground thht a mortgagee of the property was 
fraudulent and void and fails in proving his case 
he cannot turn round and change his case and 
claim redemption, on the footing that the mortgage 
IS good and enforceable 17 C W N 219 5 
C L J 527 , 5 C L J. 653 3 C W N 325 Ref 
{Chatter jee and Pearson^ JJ ) Nitya Gopal 
TewaRY V Ramsasi Roy 1923 Cal 296 

Point of limitation under special law — 

To be Specifically set out — Effect of failure — If 
can be raised in appeal for the first time See C 
P Code O 8, R 2 69 I. C 194 

Proof — Variation — When permitted 

The principle is well established namely, that 
the determination in a cause should be founded 
upon a case either to be found in the pleadings or 
involved and consistent with the case thereby 
made 11 M I, A 7, 14 C 801, 33 C L J 171 , 18 
C W N 473 , 34 C L J 178 34 C L ] 319 , 34 
C L J. 629 refeired to {Mookerjee and Choizner, 
JJ ) Annadacharan Sil V Hargobind Sil, 

27 C W N 496 37 C L J 662 75 I C 667 

1923 Cal 570 

Scope of — Plea that debt not binding 

In a suit to recover from the properties of a 
mutt debts incurred by a deceased raata<hipati, a 
plea that ‘ the debts are not binding as they were 
not and could not have been contracted for its 
benetft’' includes both the legitimacy of the pur- 
pose for which the debt was borrowed and the 
necessity to^borrow {Krtshnan and Bamesam^ JJ ) 
Lakshmindra Thirthaswamiar V Vibhudha- 
PRIYA Thirthaswamiar 

44 M L J 187 17 L W, 374 72 I C 109 
1923 Mad, 288, 

— -^Suit for rent — Lease not proved — Use 

and occupation 
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PLEADINGS 

In a suit for rent, where the lea^e deed is for 
some reason not admissible in evidence, a decree 
can be given on the basis of use and occupation 
[Ashworthy I CJ Ajodhya Singh v K/^iwan Babu 
Nawab Khusro Begum 

9 0 A A L R 321 Y4 I, C. 582 


REACTICE 

PRACTICE— Abandonment of point — If can be 
raised again (1922) Dig Cqu 912 Dodda- 
\ A Yellawa 70 10 417 

Alternative reliefs claimed— Grant of 

one — If can claim the other See Pleadings 

69 I C 604 


POLICE ACT (1861) S 2d -Escape of fusoner— 
Police onsiody— Negligence — Offence 

An under trial prisoner was being conducted 
from one place to another by4he usual mode of 
conveyance available, namely, a camel cart and 
the prisoner in the course of a dark night cut the 
rope tied round his hands and made his escape 
when waa allowed to get down to make water 
Held that the constables could not be convicted 
of an offence under S 29 of the Police Acw mas 
much as they were not guilty of breach or neglect 
of any rule while escorting the prisoner (Dalai, 
J C ) Emperor d Ganesh Prasad 

9 0 A A L R 928 

S 29— Alternative case— Suit on tenancy 

—Decree on the strengh ot pei missive possession 
See (1922) Dig Col 910, Balkishan v Raghu- 
BAR Dayal 45 All 81 

74 I C 991 1923 A 409 


-Appeal — Dismissal for default — It 

bars a fresh appeal See Appeal 

4 Pat L T 405 

Appeal — Party lelytng on documents 

must pay for printing 

When a person has obtained a decree m hxs 
, favour the onus is on the appellant in a Court of 
; Appeal to show that the decision i^ wiong This 
proposition no doubt is geneially correct But 
I it Ts not the duty of the defendant appellant to 
I get those documents printed upon which the 
plaintiffs respondent relied m the Court below 
and on which to rely in the High Court {Scott 
Smith and Moll Sagaf.JJ) Kartar Singh v 
Labh Singh 

6 Lah L J 190 74 1 C 686 1923 lah 365 

Appeal — Questton of fact appeal on — 

i tnding of fact— When to be disturbed on appeal 


-- — Ss 30 and 32 — Resit ance — Execu- 

tion of law or any legal process — Offence created 
by statute— By Law — Force of — ^ottfioahon 
under the Police 4of fiohtbiitng metting^ tn 
general 

Per Mulltck and Couits, JJ (Das, 7, dissenting) 
The words of S 30 of the Police Act are sufficiently 
general to enable the superintendent of Police to 
issue a general notification containing a prohibi- 
tion against convening or collecting assemblies or 
directing or promoting processionswithout license 
If the person or persons against whom the notice 
is directed vonvenca or collects au assembly or 
promotes cr directs a procession without license 
he or they will be punishable under S 32otihe 
Act 

There is nothing in the Act which renders a 
person liable to punishment tor joining an assem 
bly or procession which has already been con 
vened o collected if hehas no notice that the con- 
venor or promoter has omitted to take out a licence 
but I if after becoming aware that the person 
whose duty it was to take out a iiense has failed to 
do So, he persists in remaining with the assembly 
or procession then it may be said that he shares 
the common subject of such persons to resist the 
execution of the buperintendent’s order His 
conduct may then amount to an offence under S 
141,1 P C 


In all cases where there is an appeal on ques 
tions ot fact, it is a good working rule that the 
appellate tribunal will not lightly interfere with 
the findings oi lact of the Court below This 
rule applies most strongly where thei e has been a 
conflict of oral testimony and the judge had the 
advantage of seeing the witnesses and of obser- 
j ving their demeanour But it is a rule which 
! should not be pressed too far for there are many 
i cases where there has been a conflict of evidence 
; in the Court below m which the Court ot appeal 
IS bound to gue effect to its own view il it differs 
from that of the judge, e g , probabilities may be 
strongly against the view of the judge oi there 
may be documents consistent witn the evidence of 
appellant and inconsistent with that of respondent 
etc The demeanour of witnesses is not invariably 
I a safe guide to the truth of thCir evidence 
[Schwabe, C J and Kushnan, J) Adam Haji 
1 Peera Mohomed Ishack V Sacavath Hussain 
1 Akbari 70 I 0 736 1923 Mad 103. 

4ppellaie court — New plea— Question of 
law — Interpretation of document 

A question depending on the iniecpretation of a 
cause in a deed is one of law and may be raised 
for the first time on appeal. (Robinson, C J and 
Maegtegor JJ ) Ko Thine v Ismail Cassim 
Morad 69 I C 204 1923 Rang, 61. 


When a notification is issued by an executive Appellate Court — New plea — Quesiwn of 

authority in exercise of a power conferred by law— Duty to enter iatn 

^atute, that notification is as much a part of the Where a question of law raised for the first 
law as it had been mcorported within the bod> of time before an appellate court turns upon the 



construction of a document or upon facts admit- 
ted or proved, the appellate court is bound to 
entertain the plea (Lord Atkinson ) The York- 
shire Insurance v, Thomas Crajne 

32 M L T (P CO 25 (P C ), 

—Appellate Court — New plea— When en 

tcrtained 

An appellate Court is not competent to base i>t 
decisiafi upon a point which was neither asserted 
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^KACTJCE 

nor pat in issue and about which evidence was not 
let in, (Leslie Jones and Dundas^ JJ) MaHGAL 
Singh v Makhan Singh 5 Lah L J 17 

'Appellate Couit — New question of fact— 

When allowed See (1922) Dig Col 13 Kuar 
Nageshar Sahai V Kuar Mapa Prasad 

69 1 C 730 

Bombay High Court — Notice of 

motion — Limitation — Filing ot notice with Pro- 
thonotaiy — Sufficiency ot — See Bombay Rent 
Act S 10 a S6 Bom I R 484 

Change m reUef claimed — Appeal 

Where the relief claimed in appeal is entirely 
different from that claimed m the courts below, 
the application should be dismissed [Burn, J 
M ) Mir2a E^’a/ Ali Beg v Amir Ullah 

I R 4 All 381 (Rev ) 

“Chief Court’-- Ptififab— 'Rulings of— 

Valae due to Worth West—FronKct Province 
There is invariably a presumption that Punjab 
rulings should be followed in preference to those 
of the Allahabad High Court in the Courts ot the 
North west Frontier Province (Pipon, J C.) 
Aya Ram v Parshotam Lal 711 C 145 

Commtsstoncf — Powci $ of — E\ xtntna- 

iion of witnesses— Discretion^ 

The Commissioner appointed by the Court has 
complete power to stop proceedings and to take 
the direction of the Court whenever it appear^ to 
him that the pleader cross examining a witness 
IS abusing his position, and exceeding the limits 
of propriety, and the Court, in appointing a Com- 
missioner should in each case give him instruc 
tions so as to make it clear to him that he is not 
so powerless as it is imagined, and that he should 
exercise his power and stop proceedings foi the 
purpose of taking the direction of the Court 
Whenever he should think that it is necessary to | 
do so, (Das and Adamt, JJ ) Mt Bibi Kani/ 
Zainab V Syed Mobarak Hussain 

72 I. C 748 

Costs — Divorce proceedings — Liability 

of husband— Rule and exceptions— Appeal 
See Dn orce 46 M L J 327 

Courts if can take notice of later events 

See (1922) Dig Col 914 Dinanath Mahish v 
Nabaeumar HaJRa 70 I C 642. 

— ^Criminal appeal dismissal fot default 

There being no provi&ion m the Cr P Code to 
dismrss an appeal for default of appearance, the 
court should in such cases peruse the records 
and decide the appeal judicially (Stuart, J ) 
Ram Chandar v Emperor 21 A L J, 100 
78 I C 694 24 Cr I J 662 
L R 4 A 7 1923 A 1T6 (2) 

Death of party— Deci ee 

It IS illegel on the part of a court to continue to 
hear a ®uit against a dead person, whose death 
had been brought to its notice and to pass a 
decree -against that person (Abdul Raoof and 
Campbell, JJ) Debi Pershadi?. Mt Bhago 

6 hah. I J 187 
74 L a 682 1924 Lah. 38 


PRACTICE 

Default of appearance — Fault of party 

07 his legal advisers — Pi oper course for the Court 
—Costs sufficient punishment for party tn default 
It ib contrary to piinciples of natural justice, 
that cases should be decided on the hearing of 
one side only ii the other side is ready and wil- 
ling to be heard In such case adequate punish- 
ment is to be found in the remedy of costs 

Wheie the defendants did not appear owing to 
a mistake of their Vakil and owing partly to their 
not having received a telegram which had been 
sent by their Vakil in such time that if it had 
been received in the normal course, he would 
have got them on the second day of hearing, it is 
not a ht case for trying the suit exparte against 
the defendants (Schwabe, C J, and Wallace, J ) 
Lakshminarayana V The Standard Oil 
Company, New York 44M I, J 488 

17 L W 627 32 M L T. (H C ) 296 
72 I. C 668 1923 Mad 581. 

Dday in Indian litigation — Expression 

of dtsappioval by Privy Council 
The Privy Council granted special leave to 
appeal with reluctance, regretting that notwith- 
aiaiiding then eliorts, it had been impossible to 
sccelerate the procedure of business m ihe Comts 
ot India, so as to prevent instances of delays 
which bring discredit on the administration of 
justice (Lord Buckmastci ) Udham Singh v 
Gurdip Singh 45 M L J 264 

38 C, I, J 298 (P C ) 

Discovery— Oi del fot — Heating of pre- 
liminary issues 

Where it is necessary before an order for dis- 
covery can be made that certain questions m suit 
should first be decided, the proper order is that 
the suit should be set down for the settlement of 
issues The judge would then be in a position to 
decide which of the issues were necessary to be 
detei mined before the question ot inspection or 
discovery could be decided The same procedure 
should be followed when one party suggested that 
the suit could be decided on the hearing of a pre- 
hmiaary issue [Macleod, C J and Crimpy J) 
The Eagil Star and British Dominions Insu- 
rance Co V Dinanath 47 Bom 609 ^ 

26 Bom L R 164 72 I C 266 . 

1923 Bom 249 

Document produced suspicious — Duty of 

Court 

Wheie a certain document filed by one party is 
alleged to be a forgery, the Court is not bound 
to enquire into the details but the party alleging 
that it IS a forgery must prtma facie make out a 
case of forgery before asking the Court to reject 
the document as a forgery ^outts and Das, JJ ) 
Lacbmi Narain MUkharam Marwari 

72 I C 971 24 Cr L J 607 
(1923) P 31 

— Redemption could be 

decreed^ 

A Court can in its discretion pass a decree for 
xedemptiQii in a case in which the plaintiffs have 
sued 10 ejectment (Broadway, J ) Palu v Rabiml 

X923, Bah. B78. 
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ExaniinaUon of wttnebses on commission 

^Fropnely 

Examination of witnesses on commission should 
not be allowed except in exceptional circumstances 
as the judge is thereby prevented from seeing the 
demeanour of witness etc This is specially so 
when he is accused of fraud Long delay in 
submitting the report after the examination on 
commission is a giave irregularity [Lord 
Atkinson,) Satish Chandra Chatterjee v 
Kumar Satish Kanth4. Roy 46 M J 363 
33 M L T 325 (P C ) 73 I C 391 
(1923) P C 73 

Ex-parte order— Notice necessity of Su 

(1922) Dig Col 916 Mohanlal Amrit Lal v, 
Bai MahaJAVERi 70 I C 859 (1) 

Findings — Point not put in issue, deci- 
sion Oft 

According to the plaint the only ground on 
which the plaintifts came into Court was that 
there was a gilt in favour of one R on condition 
that the land would revert to the donor if R's line 
died out No other ground of claim was put for- 
ward, and the only issue upon which the parties 
went to trial was whether there was or was not a 
gift in favour oi R of the type set up by the plain 
tiffs in their plaint The trial Court found the 
gift established and decreed the plaintiff's claim, 
On appeal the lower appellate court found the 
gift not established and further found that the 
subject of the gift reverted to the donor on the 
failure of the direct descendants ot the donee Held 
this issue having been found against the plamiilfs 
the suit ought to have been dismissed and ihe de 
fendarit is fully justified in complaining that the 
lower appellate court has decided the case up 
pon a point which had never been put xn issue, 
and upon which the parties had never been given 
an opportunity of producting their evidence 
[MoH Sagar J ) Kirpa v Mt Chinti 

1923 lah 630, 

. High Court — Original hiidt— Commis- 

sioner's report — Objections to — Appeal from the 
decision of the Court -'Final decree passed before 
hearing of the appeal’-*Effect of— Appeal from 
final deci ee. 

In a case tried on the Original side of the High 
Court there was a reference to the Commissioner 
and on that reterence, a report was made, The 
plaintiff filed exceptions to the Commissioner's 
report which were heard by the trial Judge The 
plaintiff dissatisfied with the decision of the 
Trial Judge filed an appeal and succeeded to a 
certain extent on the appeal When the appeal 
proceedings were pending the case was set down 
b^ore the Trial Judge for directions and costs 
the Commissioner’s report The Court having 
hmile an order on further directions a decree was 
up Held that while the hearing of the 
was pending m the Appellate Court 
r%TO&r Court was not competent to hear any 
for further direction on the Com 
, which had not been finally 

" ^^tbe lower Court had passed 

remedy of the plaintiff was 
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only by way ot appeal from the decree [Macleod, 
C J and Crumps J i Elias Haji Ahmad v 
Haji Esmail Sait 25 Bom L R 237 

721 C 40X (1) 1923 Bom 200 

Injunction — Nuisance 

A court ought not to giant an injunction on the 
ground of nuisance unless the nuisance, which is 
a question of fact, is proved, [Marten and Faw- 
cett, J J,) SHA BULAKHIDAS JAMARDAS V SHAH 
Ganpatram 1923 Bom 281 

! Joinder of claims — Pro note — Suit upon 

and in the alternative upon the original oonst- 
deration- Mamtainabthty -Amendment of plaint 
— Suit upon pro note — Amendment so as to 
make it one upon original consideration also— 
Propriety, 

There is no reason why a claim for money due 
based on the original loan or dealings should not 
be combined with a claim for the same money as 
due under a pro note In case there is any diffi 
culty in enforcing the note, the party is entitled 
to fall back on the original consideration 
Amendment ot a plaint m a suit on a pro-note 
so as to make the suit one on the original consi- 
deration also upheld [krishnan, J ) Sundara 
Iyer V Arumugam Pillai 44 M L J 361 
17L W 374 32M: L T (H C) 118(1) 
72 r C 325 

Judgment silent on points raised in 

memo} andum of appeal — Presumption 

Where an appellate judgment states specifically 
ceitain points were argued, but the memorandum 
of appeals contains other points besides, the pre- 
sumption IS that they were given up [Hairison 
and Zafar Ah, JJ) Harji Mal v Devi Ditta 
Mal 4 Lah 364 

Judgment— Vague — Remarks, 

Where the lower appellate court reverses the 
judgment of the lower court on the ground that 
t he plaintiff has failed to discharge the burden of 
proof which lay very heavily upon him, and dis- 
missed the suit, without at all considering the 
evidence Held in second appeal that the appel- 
late trial was not proper [Gokul Prasad, J ) 
Bhagwan Sahai V Gopal Rai 1923 A 412 

Judicial orders — Vacating of — Remedy 

by petition — Nnlhty 

When the order and decree of a court is a nullity 
a party interested m showing it to be a nullity may 
apply to the court to vacate it and if the court is 
satisfied about the fact, it ought to do so Such 
an application need not be filed under any section 
of the Code aud the absence of a section does not 
render the application incompetent [Spencer 
and Ramesam, JJ ) Subbar ay a Mudaliar v 
Kandasami MUdali 32 M L T (H C ) 124 
70 1 C 168 1923 Mad 68 

Medical certificates 

If a court sees good reason to distrust a medical 
certificate presented on behalf of a party, its 
proper course is to summon the doctor Who has 
given the certificate and to insist upon his atten- 
dance It IS not fair to penalise a party on mere 
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suspicion (UearsC J and Ptigot.J ) Krishna 
Dass Ram Ugrah Singh 21 A L J 500 
L R 4 A. 423 74 I C 846 1923 A 649 

iV'fitt; plea—Ftist appeal 

Where the point is one of law and patent upon 
the face of the record it may be rai’^ed for the 
first time in appeal {Mot% iiagai , j ] ]\inaRAIN 

V Ramji Lal 1923 Lah 608 (2) 

New plea — Non ohjeciton cures defect 

Vet May ten, J — Where the issue was wide 
and both parties led evidence on a 
point not concerned by the pleadings, 
no party can object to the evidence as being 
not covered by the pleadings (Macleod^ C J 
Marten and Cfump, JJ ) Alfred Wilkinson 

V Wilkinson, 47 Bom 843 26 Bom L R, 945 

1923 Bom, 321 

New plea — Point of hniitation'—Not rai 

sed in court below — Effect See C P Code S 100 

17 B W 169 

— New plua-- Second appeal 

When a point is not taken in the lower Court 
that is a conclusive bar on an appeal in High 
Court, As soon as it is established that the point 
ought to have been taken m the court of first in 
stance the court should refuse to allow it to be 
raised in appeal [Mears, C J and Banerjt, J ) 
Syed Samasul Hasan v Syed Hasan 

78 I C 612 1923 A 430 

On appeal from 1923 A 173 (2) 

Objection to admissibility of evidence — 

Effect of not taking 

Where the objection as to inadmissibility of the 
deed was taken in the first Court in the written 
statement but was afterwards dropped and it was 
not taken in the grounds of appeal the lower ap- 
pellate Court held, no reason for remanding the 
case for an inquiry into the actual value of the 
property covered by the deed, was clearly made 
out {Broadway any Champbell, JJ ) Bashes 
H iR Nath v Mehr Chand 1923 Lab 21 

Parties^Same person tf can he both 

plaintiff and defendant — Different capacities 
The same individual evei m different capacities 
cannot be both a plaintiff and defendant in one 
apd the same action When the same persons are 
both executors and beneficiaries under a will, all 
possible conflicting interests should be represen- 
ted and sondC should represent the executors while 
the others can aTgue for their individual rights 
(Heaton, C J and Marten^ J ' Jamshedji Naoroji 
Gamadia V SoRABji Naoroji Gamadia 

25 Bom L R 1137 

Patna High Court— Effect of Calcutta 

High Court rulings, See (1922) Dig Col 916 
Amrit Lal V Murlidhar 1 Pat 651 

Plea not clearly set out — If can he allow- 
ed to be raised 

Where in an ejectment amt, the defence set up 
was one of adoption and that faded, the defendant 
c^jinot fall back upon a claim as collateral 
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Per Pearson, J M The claim as collateral is 
also involved m the claim as adopted Son and 
hence can be enquired into [Pearson, J M and 
Bnrn, J M ] Raja Ram v Sital Prasad 

IE 4IA11, 128 (Rev) 

Pleader^ b fees^-Dtsmissal for default — 

Withdrawal of suit 

A withdrawal of a suit after several witnesses 
have been examined is not tantamount to a dis- 
missal for default and pleader's fees should not be 
calculated as in the case of a suit dismissed for 
default In the case of a withdrawal the opposite 
party IS entitled to his full costs (D^is and 
Adami,JJ) Ramkishen Das Beni Prasad 

1923 P 90 

Pleader’s fee— Suit for injunction — Valu- 
ation for purposes of Court fee-Taken as the basis 
for calculating pleader’s fee See Court Fees 
Act b 7 Cl 4 (d) 69 I C 677 

Pleader's fee — Bombay High Courts 

Suit in ejectment — Valuation 

In a suit to eject the defendant from a house, 
the property was valued at R’s 30 for purposes of 
jurisdiction and at Rs 5,000 for pleader’s fees 
Held that the pleader's fee was payable on 500 
Rupees (Maoleod^ C J, and Crump, J ) Gulam 
Mohiuddin V Dayabhai 25 Bom L R 447 
73 I C 442 (1) 1923 Bom 398 
Sec also Under Pleadings, 

Pleadings — Alternative case— Right by 

prescription — Easement 
A suit IS not liable to be dismissed be- 
cause the plaintiff claims in the alternative over 
the same plot of land both rights of ownership 
and easement 84 C 5ll foil {Kanhaiya Lai, 
J ) Sri Ram v Manx Ram 21 A L J 669 
L R 5 A 24 74 1 C 922 

'•Pleadings — CourPs duty confined to 

Courts should confine themselves to the plead 
mgs of parties and not try to dispense justice un- 
hampered by pleadings or evidence [Dalai, } C) 
Sahdeo 2/ Raghubar 90 & A I R 1089 

Pleadings — LimitationmExempkon from 

When a suit or an application is m the iace 
of it barred it is for the plaintiff or the applicant 
to satisfy the Court of the circumstances which 
prevent the statute from having its ordinary 
effect {Darnels and Dalai, A I, C ) MiRZA 
Yaqub Beg v Mirza Rasul Beg 

10 0 L J 86 
74 I, C 617 1923 Oud h 264 . 

^Pleading and Proof — Variance between 
— Rule against— Scope of 

Asa general rule parties should be kept to their 
pleadings, but this is not of universal application 
and every variance between pleading and proof 
IS not fatal The rule that the pleading and 
proof must correspond is intended to serve a 
double purpose , first to appraise the defendant 
disti^ictly and specifically of the case he is called 
upon to answer , and secondly, to preserve an 
accurate record of the cause of achon as a pro- 
tection against second proceeding upon the same 
allegations The testis whether the defendant 
will be taken by surprise if relief is granted , on 
fa^tg established by the evidence A vadance 
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between a pleading and what is proved is nii 
material unless it Hampers a defence or unless it 
relates to an integral part of the cause of action 
The court will depart from the rule that proof 
must conform to pleading where it is satisfied that 
Justice will not be done between the parties it the 
suit were dismissed on a icchnical ground, with 
the prospect ot a further litigation for the deter 
mination of a controversy then substantially ripe 
for settlement, {Mooker^ee and Chotsnei ^ JJ ) 
Ai^anda Chandra Chakrab/irti v Broja Lal 
SINGH 50 Cal 292 74 I C 793 

1923 Cal 142 

^Pleadings— Rehef to be given as ot {he 

date of suit. 

The general rule is that relief will be gr mted 
according to the state of things at the date of 
institution Court is not piecluded from granting 
the plaintiffs a declaration because that lelief has 
ceased to be appropriate owing to e\ents occurring 
aiter institution [Dalai and Simpson^ A J, C ) 
Fateh Singh v Jagannaih Bakhsh Si\oh 

10 0 T J 132 
74 I C 549 1923 Oudh 242 

— — —'Point abandoned at admission stage — If 
can be argued at final disposal 
A point which is abandoned h> counsel when 
the case comes up tor admission, cannot be illow 
ed to be argued at the hnal disposal of the case 
[Ptpon^ J C,} Ghul-im Haidar o IVUn iocr, Com- 
mittee Samadh Baba Phula biNGH, 

73 I G 711 


decree — PlainUff becoming enitiled to whole of 
suit property by survivorship — Procedure on — 
AppUoation to bung deceased*s daughter on 
record as legal representative '--Application for 
amendment of plaint to include share of deceased 
also— Maintainability 

In a suit by plaintiff against her sister for parti- 
tion and possession of a moiety of the stndhanam 
property ot then mother the defendant died dfter 
the passing of a preliminary decree, recognising 
plaintiff's right to half the property, but before 
the passing of a hnal decree alter ascertainment, 
by metes and bounds, of such share. On apph- 
cations by the plaintiff, one for having the decea- 
sed’s daughter impleaded as her legal representa- 
tive, and another for an amendment of the plaint 
to enable plaintiff to obtain a decree for the other 
moiety to which she claimed to be entitled by 
survivorship on the death of her sister, held that 
the first application ought to be granted, but that 
the 2nd must be dismissed 

[ 1 he first that by the death of her sister the 

j pluntilf has lost the character of a joint tenant 
I and has required in its stead a right to the whole 
I estate is not sufficient to deprive her of her origi- 
1 nal cause of action, when the pioceedmgs have 
j been instituted and have resulted in recognition 
j ot her right m a preliminary decree The ascer 
j tainment of plaintiff’s half share and the making 
' of a final decree can be done against any person 
who like ihc person sought to be impleaded as 
legal representative has come into possession in 
succession to the deceased 


Point not laised m lower court— If can 

ho allowed in second appeal See (1922) Dig Col 
917 * Prithi Mahton v Jamshed Khan. 

1 Pat. 693 


Precedents— English Law 

Per Crump J —The opinions of jurists, how 
ever eminent, are entitled to Indian Courts' res. 
pectfut consideration but the Courts are not 
bphBd by those opinions, and the judgments of 
English Courts stand m the same category [Mac 
le&d* C, J Marten and Crump, JJ ) Alfred 
WilkiKsgn G E N, Wilkinson 

47 Bom, 843 25 Bom L R 945 
1923 Bom 321 IP B ), 


— — Preoedents-'-Snbordinaie Courts— Duty 
to follow Its own High Court, 

^ lower Court is bound to follow the ruling of 
thui High Court to which it is subordinate in pre- 
ference to the rulings of other High Courts whore 
Courts differ {Goktil Prasad and btnart, 
//4 Badri Prasad v, Mohar Singh 

1923 A 231 


-Pfivjf Council — Stay of execution— Order 

Privy Council ordered stay of execution of 
feciteo which was the subject of appeal to 
,, On terms which were in variation of those 
the High Court [Lord Buckmasier), 
Singh v Rani Prayag Kpmari 



P W X004 32 M L T 139 (B C ] 

dure— Partition — Suit for — Preh 
:famng plaintiff s share — Defen 
Mei^nt to, and before ftnaJ 


Application for amendment of the plaint — 
The case is no exception to the ordinary rule that 
an amendment should not be made to introduce a 
new cause of action The cause of action assumed 
in the amendment is the death of the plaintiff s 
sister , and that was not available when the origi- 
nal plaint was presented Plaintiff must be 
left to sue separately for the other moiety 
[Oldfield and Devadoss, JJ ] Lakshmi Ammal 
V 4LAMELU 4mMAL 45 M L J 811 

18 B W 874 (1923) M W N, 839 

—PiQLuiure—Plea of want of— Cause of 
action 

t The pliintmust be read before anything else 
done and if it discloses no cause of action, the 
suit dies without reaching the point when juris- 
diction can be discussed, or rather there can be 
no jurisdiction unless there be a cause of action 
(Harrison^ J) Jawahar Singh z; N D Sassoon 
and Co , Karrachi, 76 I, C 165 

1923 Bah 290 

Receiver — Compromise — sanction of 

court— who to grant, See Receiver 

25 Bom B. R 1180 

Relief olatmed under wrong pfoviston of 

law — Effect 

A court of justice should not refuse an applica- 
tion which on the merits it ought to grant, 
simply because the applicant asks the court to 
1 exercise its powers under a wrong provision of 
law [Abdul Raoof and Moti Sugar, JJ,) Httam 
V Mt, RXJTtan Devi 5 Bah B J 2h7 t 
74 1 C 688 t im 
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Reversal and remand of— Smt— Point 

decided not open See (1922) Dig Col 19i7 
Syed Sadaq Reza V Khoshmohini Dasi 

711 C 346 

^Solictor and client— Right to retam sum^ 

belonging to client — Extent of the right Set 
Calcutta High Court Rules Ch 36 

27 C. W N 637 

— Siibstantive law and adjecUve law 

Where there is a direct provision of positive 
Statutory law, that positive provision of snbstan 
tive law cannot be overridden by the application 
of an adjective law (Kennedy ^ J C Raymond 
and kempy A J C) Mx HURi v RoshaN Khu 
DABUx 18 S L B 112 

71 1, C 161 1923 Sind 5 

Summons, issue of court’s duty to en 

force attendance bee (1922) Dig Col 918, Jadu 
NANDAN Singh v Sheonandan Prasad Singh 

1 Pat 644 

— Trial — Ai g^me7Us^Submtssion of wrti 

ten arguments — Properiety of 
When a case has been fully argued before the 
Couit it ought not to be necessary tor the pleader 
to submit notes ot their argument 1 1 is the duty 
of the Court to take sach notes of the arguments 
as it thinks fit when they are being submitted If 
Judge feels that he has not fully appreciated any 
part of the arguments which have been submitted 
to him, it IS open to him to call the parties before 
him so that any further arguments may be pre- 
sented m open court in the presence of the other 
side If it becomes necessary, as in some excep- 
tional case it may become necessary, for the 
Court either to require or to receive notes of the i 
pleader’s arguments, such notes ought not to be 
submitted to the Court by the pleader on one side 
without first submitting the notes to the pleader 
on the other side If in any case a pleader 
desnes to submit to the Court the notes of his 
argument, or of any further argument, which he 
things in the interest of his client ought to be put 
before the Court, he should submit them to the 
pleader on the other side so that the latter may 
have an opportunity of making any remarks or 
any criticism in respect thereof It is in any case 
highly undesirable for a Judge to accept notes oi 
argument in the form of a draft judgment 
C J and Walmsley^ J ) Amjad Ali v 
SURBSH RanJan Pal 37 C L J 42 

73 I C 706 

— ^Vakalatnamah^Execubon pi oceedtngs 

--^Clatfn petitton-^Fresh petiUon if necessary 
Where a decree holder’s pleader has put in his 
Vakalatnamah in a proceeding m execution, it is 
not necessary that he should put in a fresh 
Vakalatnamah in a claim petition {Macleody C J 
and Grumpy 7 ) Dagdu Rajaram v Laxman 

26 Bom L B 462 73 I C 455 

1923 Bom 412 (1) 

Vakalatnamah — Name of pleader in- 
tended to be engaged not filled up — Effect of 
WO ere the name of the pleader was left blank 
and it Was clear that none but Mr, Jatkar was in- 
tended to be employed and that he accepted the 

YD— 70 
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employment, the omission was a mere inegula- 
r ty which does not vitiate his employment or the 
power of attorney [Kotwaly A J C,) Mul 
Chand v Radhabai 6 N L j 179 , 

731 C 261 1923 Nag 281 

PRE-EMPTION See also Under Mahomedan 
Law, 

AgrtouUurist — Sheihhs^N ohficaiton by 

local Govet nmenk 

A sheikh who bore the title of “sheikh*' not by 
reason of conversion but by reason of his mem- 
bership of some tnhe of sheikhs domiciled m 
other part of India, could not claim to be a mem- 
ber of the agricultural tribe of sheikhs as notified 
by the local Government in the Peshawar and 
Kohat Distucts When a person claiming the 
privileges of an agriculturist of the Kohat Districts 
IS not even a member of any tribe ol sheikhs but 
has merely received the apolication ‘ sheikhs" by 
reason of conversion, it is inconceivable that he 
can thereby assume membership of the notified 
agricultural tribe His title of sheikh however 
universally, conceded, is nothing more than an 
honouriuc appellation It can no more alter the 
legal status ot the recipient than any other appel- 
lation which is coni erred upon him by popular 
opinion He does not become a member ot un- 
agricultural tribe and cannot withoui fulfilling the 
condition laid down in the proviso to S II of 
’ Act II of 1906 sue for pre-emption in respect of 
agricultural land [Ptpony J 0 ) Muazam Sher v. 
Fazal Rahman 71 1 0 812 

Basts of 

The law of pre-emption is derived from three 
sources, t e , Mahomedan Law, the necessities 
of the existence of the racial communities and 
public and private convenience Necessity for pre- 
emption discussed (Pipon^ C /.) Mahomed Ali 
Khan v Makhan Singh 73 I C 856 

-Basts of— ConHgmiy— Three poiUons of 

house — If each should he adjacent 
Where a house the subject of a suit for pre- 
emption consisted of 3 portions, the mere fact that 
all of them where part of a single house is not 
sufficient in law to claim pre-emption in respect 
of any particular portion if the latter is not in 
dependantly subject to that right [Mott Sagaty J ) 
Genda Ram v Ram Chander. 73 I C 1018, 

" ' — Basis of— Custom in the milage 

A person who was neither a co-sharer nor a 
relation of the vendor claimed pre emption on the 
basis of residence in a village where there was a 
custom of pre-emption Held, there was nothing 
unreasonable m such a claim and if the custom is 
proved, the right could be enforced {ttndsay 
and Sulaiman^ JJ ) Gayan Sxngh v Babu Lal 
21 A L J 822 L R 4 A 667 
9 0 & A L R 1019. 

— ^Cause of action arising subsequent to suit 
—Suit for money— What Court should do See 
C P Code, O, 7, R 11 1923 Lah 690 

must he for whole and not a 

potUoti, 
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A would be pre-emptor cannot claim pre-emp 
tion of the property sold but must sue to take an- 
other whole birgaio (Campbell, J ) Asa Singh 
V Jag Jit Singh 73 I C, 679 1923 Lah 147 (2) 

Contract — Wajtb uharz — Document 

containing extraneous matter 

Where the record, which is relied uoon for the 
purpose of snowing custom^ contains a number 
of extraneous matters some of which could only 
have relation to a contract entered into between 
the parties and which could not pohsibly be bas- 
ed upon custom then it ought to be taken that the 
whole Wajtb tU-arz is not properly a lecord ot 
custom at all 16 A L J 879 Foil [Raftqne 
and Lindsay, JJ ) Sita Ram Tewari v Faujdar 
Rai 45 a 490 741 C 315 1923 A. 625 

Contract — Waj b ul-arz — Reference to 

extraneouj matters 

A wajib-uharz referred, besides pre emption 
to other matters, namely, the manner of mneri 
tance the powers of the widow m possession 
after her husband’s death, the manner of succes 
Sion when a deceased co-sharer left two widows 
and provisions for the e>>clas'on ot daughters 
and daughter’s sons from inheritance Held that 
the wajib-uLarz was a record of custom 18 A 
L J 879, 36 All 471, D/sl (Lindsay and Sulai- 
fnan^ JJ ) Alama Chand v. Chhajju 

45 A 559 74 I C 339 1923 A 530 

— Cosharers-- Right of-— Entries tn waftb 

ul arz 

The wajib-ul arz of 1860 and 1*^86 allowed pre- 
emption among cd sharers bat differed m ihe 
order o* preference but agreed that a near rela- 
tion of the CO sharer was ihe first to be ent tied 
to tt Held^ a suit based on such relation sh d 
was maintainable [Ltndsa^and Sulaiman,JJ) 
Dhanraj MisiR V Rameshwar Misir 

21 A L J. 928 L E 5 A 14 

Custom— At aMidars 

Afazidars have no right of pre emption accord- 
ing to custom [Rafiq and Ltndsuy, JJ , SURWAn 
PixASAD Tewari v Basdeo Narain Singh 

45 A, 237 21 A L J 65 L E 4 A 57 
74 I C, 124 1923 A 129 

Custom or contract — Wajib ul arz — Con 

struction - Jis se razi ho — Meaning 

A wajtb ui-atz provided that a co sharer is at 
liberty to sell h s share but that he must first 
offer iti to co-sbareis in his own pattt, preference 
being given to ne if relatnns, that if none of the 
perS >ns just meutioned were w ilhng to take the 
properly he is at hbe ty to sell to o sharers in 
VLtiy other thok ox patti These words howe'-er 
were qualifieo by the addition of t^e words ‘ jis 
se razi ho ” Held that the plamtiff, pre emptor 
canpot xPamtaio a suit unless he can show that 
hb a'pers n whom the vendor appro ^ed of as 
a purchaser of the propeitv Bearing in mind 
the tihusual language of this document it is not 
proper ^to treat n as a valid record of an exisung 
custom il^ithque avd Lindsay, JJ) Pandit 
fjATHp ^RAN^HlAtvr 74 I G 824 

’ J923 A 619, 
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Custom or contract — Wajib ul-arz — 

Entry tn 

An entry was made in the wapb ul-arz giving 
a right of pre-empuon as regards a village which 
lad been confiscated by government and then 
regranied Held it was a record of contract and 
not of custom [Raftq and Lindsay, JJ ) Shib 
Dei V Kaniz Fatima 21 A L J 99 

L E 4 A 362 73 I C 536 1923 A 282 (1) 

Custom — Entry in wajib-ul-arz — Rebut- 
tal of, 

A claim for pre-emption based on an existing 
custom as proved by the entries in a wajib-ul- 
arz IS not rebutted by a note in the settlement 
J ecords that the land was waste or desolate, 
[Rafiq and Ptggol, JJ ) Bansi v Kam Baran 

46 A 185 L R 4A 806 21 A L ^ 60 
1923 A. 160, 

Custom — Entries tn Wajth-uharz 

The plaintiff in a suit for pre-empuoii relied on 
a wajtb ul-arz which laid down the existence of a 
right to pre-empt in the village in question and 
provided for how disputes were to be settled 
Ihere were also some provisions relating to 
; matters of contract Held, it was also a record 
of custom on which the party could rely [Lind- 
say and Kanhaiya Lat, JJ j Sher Mahomed 
Khan v Parbhu Lal 21 A L J 801 

Custom — Evidence of — Entry in Wajtb- 

ul-arz— Value of 

A clause in a wajib-ul-arz relating to the 
tranfer jf pioperty by a cosharer was to the effect 
that in case ot a transfer by a cosharer of his 
ahare by sale or lUongage he must give prefer- 
ence to ha's coshareis over a stranger it further 
went on to say that in case a mortgage given by 
a cosharer had matured and the mortgagor was 
unable lor want of funds to redeem the mortgage 
any of bis cosharers could pay off the moitgage 
and retain the share so redeemed until the original 
mortgagor is in a position to pay his co-sharer 
HeUii that the terms oi the wajib ul-arz did not 
bhow tnat they were a record of custom [Rafiq 
and Lindsay, JJ } bHEO Badan Tewari v Sahe- 
BZADI Koer 21 a I j 378 L E 4 A 221 
43 A 4d9 1923 A 523 (1) 

Custom — Proof — Entry tn Wajtb-ul-arz 

— Interpi ctaiton 

Prima facie entry in the Wajib ul-arz is to be 
treated as an entry of a custom That has been 
laid down time and again and has the authority 
tf their Lordships of t ic Jud cial Committee ot the 
Privy Council It has, however always been held 
I hat the presumption IS liable to be ovei thrown 
either by external or internal evidence In a 
wajiDUJarz, the pre-emption clause relied upon 
was to the follow mg effect In cases where a 
mortgage has been m^de by a co-sharer and where 
that co-sharer is unwillaig to redeem the moitgage 
created by him at the time when a reJempiun 
tnay be sought, other co-s larers in certain order 
may come forward and demand and get redemp- 
tion of the mortgage and may take over the pro- 
perty and keep it lor themselves Held, that the 
clause provided clearly that persons who are 
strangers to a mortgage have a right of redemp- 
[ tion and have a right to recover the property 
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from the mortgagee and hold fnr themselves after 
they have pa^d the mortgage {Ltndsay and 
Sulatman JJ ) Sheikh Mahomed Ali v 
Sheikh Sultan Ahmad I E 4 A 839 

Custom — Wap b ul~at z-^-Bitidars—Con 

tract 

Ab entry in the wapb ul arz that among birt- 
dars the other birtda^s mu'.tbe given the first re 
fusal in cases of transfer was later on changed 
by introducing the preferential right of nearer co 
sharers Held, the whole record embodied onlv a 
contract which ended with the period of the 
senlement and a right of pre emption ba'^ed on 
custom could not be supported {Raftq and Ptg 
gott, JJ ) jHiNAK Singh v Ram Baran Singh 
31 A I J. 96 • L R 4 A llu T1 1 C 424 (II 
1923 A 414 (1) (1923) A 260 

Custom^Wapb-nl at z— Construction 

A paragraph in a wajtb-ul arz provided that in 
the case of a transfer by a co sharer to a stranger 
some relations in tne hist instance and failing 
them CO sharers were to take the property v 
preference to the stranger Held, this did not 
prove a custom of pre emption in the village 
[Raftq and Piggott, JJ ) Abdul Kakim Khan v 
QAaiM Ali Khan 21 A, L J 61 70 I C 951 
L E 4 A 82 1923 A 254 

■ Custom — Wajtb up a rz — Cons truoti on 
Under the custom of a village as recorded in 
tne wajib ul arz a co-sharer who wished to al’e 
nate his share was bound to offer it m the first 
instance to a * Qanb Ekjadi Hetd that on a 
proper construction of the Wajib ul arz, a great 
grand ather’s descendant could fairly be described 
as a ** Qanb Ekjadi ” t ^ a near descendant of 
the same common ancestor Held further that 
the alienor was entitled to choose any co sharei 
from amongst tne whole body of persons who 
would fairly be descendants of tbe same common 
ancestor with himself [Pafique and Ptggot JJ ) 
Kundan V, SoBHAN Ram 71 1 0 655 

1923 A 875 

Custom — Wajib uhai z — Evidence of 

custom 

A'' entry as to the right of pre-emption record- 
ed in a Wajib-ul-arz is certainly good pima facte 
evide nee ot the existence of the custom unless 
there is internal evidence in the wajib-ul arz 
Itself or some other evidence or circumstance to 
rebut it If a wajib-ul-arz is of an unusual nature 
and in the very same clause in which reference 
IS made to pre-emption, reference, is also made 
to number of other matters wh ch could not 
possibly have been matters of custom, the pre- 
sumption would be rebutted An entry which 
lays down that a right exists which cannot be 
based on a custom having the force of law, is 
valueless as evidence to prove such custom, 
(Ltndsay and Sulatman, JJ) Balwant Singh 
V Mare Singh 21 A L J 642 

L E 4 A 281 , 74 I C 322 1924 A 52 

'^——Decree — Com-pkance wtth terms* 

A decree for pre-emption provided that the 
money was to be paid withm a certain time to the 
yendee and on his failing to receive it to be 
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deposited in court A desposit of the same to the 
credit of the vendee in tt e treasury without in- 
lormnig the court or directing issue of nonce to 
the vendee is not a sufficient compliance with the 
decree (Raftq and Ptggott, JJ ) Ajodhia Prasad 
V OOBIND Prasad 45 A 276 21 A I J 63 
L E 4A 90 711 C 1034 1923 A 260 

Decree-^Vealh of ft exempt or 

Where tue premptor died after the decree and 
pending the appeal and tue or ginal vendor him- 
sell IS his legal representative the suit need not 
oe dismissed on appeal, 130 P R 1916 Fol A 
pre-enipt<on decree could not be affected by anj- 
.hing which happened after it was made (Camp- 
beip J ) Ganda Singh v, Bhan 

73 I C, 758 1923 lah 310. 

Decree-^ Deposit of amount — Deduction 

of costs 

In a suit for pre-emption plaintiff obtained a 
decree lu his favour with costs and deposited the 
amount specihed in the decree less the amount of 
costs. On appeal the amount ot the price was 
raised and each party was o.deied to bear his 
own costs 111 both the Courts The pUinuff tailed 
to pav the amount oi costs which he had deducted 
out of 'he decree amount in the first Court held 
that, the deciee lor preemption had not been 
c mpUed-with and that the suit should stand dis 
missed for non-deposit of the proper amuui t in 
time 10 A 400 34 A 596 distinguished (Abdul 
Raoop J ) ISHAR biNGH V PESHAWia Rai 

69 I C 516 

Decree— Equitable relief — Power of court 

to award 

The court need not attach any sanctity to the 
pre emptor's right to be given possession nor is 
the Court in granting a pre-emption decree pre- 
cluded from moulding the relief according to the 
justice of the case 

The general principle is that a plaintiff suing 
for possession will not obtain an unconditional 
decree in cases, where the party in possession has 
satisfied an encumbrance subsisting upon the 
estate at ihe time he came into possession, which 
otherwise the plaintiff himself will have to meet 
There may be cases in which a Court would hold 
Ihat the vendee had pa d off encumbrances in 
bad faith or improvidenlly and would reiuse to 
add this payment to the money payable under the 
pre-empiion decree Only the interests of the third 
parties may be involved But the general rule does 
apply to pre-emption decrees like other decrees 
lor possession of property [Dalai and Stmpson, 
A J C) Baldeo Singh v The Deputy Com- 
missioners OF Kheri 10 0 L J 119 , 

9 0 & A L. E 587 , 74 I 0 603 
1924 Oudh 1 

Decree for — Time tf can be extended---^ 

waiver of rights — Estoppel 

The time for payment of purchase money in ac- 
cordance with a pre-emption decree cannot be 
extended by tbe trial court but should be paid m 
time But if all the parties concerned agree to a 
deposit out of time, it amounts, to a waiver of 
rights ano all are estopped from resiling from that 
position, (Dalai, A J C) Shamshek Singh v 
KAM Kali. 9 0 4 A L. E. 424 74 1 C, 784 
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Dt^fnand — Proof of — Talahi^tshitshad— 

lesttmoney of wtinesscs 
To prove of a demand in preemption cases 
governed by the Mahomedan Law it is not nece 
sary for the plaintifi to produce the witnesses in 
whose presence the talab was made The state- 
ment of the plaintiff if believed, is sufficient 
{Rafiq and Ltndsay, JJ ) Amjad Ali v Wajid 
Ali L B 4A 116 

Qffl — Ftcttttous deed — Evidence of 

The circumstances that the donor belongs to 
different castes from the donee, that the gifted 
property was small and that the deed of gift was 
given after the institution of a suit for pre 
emption do not show that the deed of gift was 
intended to be fictitious [Rafiq a^d Ptggoit, JJ } 
Shib Lal V Bidha Singh 

21 A, L J 329 73 I C 140 I E 4 A 375 

1923 A 508, 

— Law or custom — Hindus^ ApphcahiUty 

of-^CtUes and villages — Dtshtictton 
There should be no extension of the Maho- 
medan law of pre-emption among Hindus beyond 
the limits established by proof of custom The 
law of pre-emption which applies to villages 
does not necessarily apply to property in cities, 
46 B 604 toll A decree for pre emption of the 
year 1865 in the locality would not be sufficient 
proof of the existence of the custom of pre-emption 
m the city The absence of such instances 

after 1865 strongly militates against the existence 
of the custom [Rafiq and Lindsay, JJ ] 

CaANn Khanna V GoswAMi Ram Puri. 

45 A 601 21 A L J. 886 L E 4 A 430 
74 I G 379 1923 A. 613 

^ Liability of pre emptor — Personal cove- 
Hant^Preemptor whether bound by 
The e-emptor stands in the shoes of the 
vendjse and is bound by all the condi- 

tion^ and obligations by which the 

vendee is bound, But these conditions and 

obligations must be found in the deed of sale and 
Cannot be looked for in any subsequent document 
which does not create any interest in the lands 
sold Where the sale was a complete transac 
tioQ in itself any subsequent agreement (though 
entered into immediately after the execution of 
the sale deed) cannot be read into the conveyance 
so as to vary its terms and impose conditions or 
obligations which would be binding on the pre- 
cmptor. {Broadway, J ) An Bakhsh v Ghul\m 
Mahomed 72 I C 484 

Limtlation — Vendee already tn posses^ 

Plaintiffs brought a suit for pre emption within 
a ybar from the date of the mutation in question 
but more than a year after the date of the alleged 
ordvsale The defendant-vendee had been in 
possession before the sale in the capacity of a 
llftaht. BM that limitation must run from the 
'l^febfthe mutation 3 Lah 261 , 88 P L R* 
The question is really one of notice 
potential pre-emptor received no notice 
the date of mutation, the limitation 
lo' run from that date [Hamson 
Singh v Gyan Singh 
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Mortgagee tn possession — Rights of, 

A mortgagee in possession does not get a pro- 
prietary interest in the property and is not 
entitled to claim or resist a suit for pre-emption 
[Lindsay and Sulaiman, JJ ) Padam Singh v 
Umrao Singh L E 4 A 272 

21 A L J 527 76 I C 104 1924 A 48 

pjumerous sales and as many suits 

effect of dismissal of last one 
Where as the result of numerous sales, as many 
suits for pre-emption weie filed and were all 
decreed, except the last which was dismissed for 
default, tne dismissal does not affect the prior 
claims [Lindsay and Siilaiman, JJ ) Sri 1 hatcUR 
RadhikA R^an Bihariji v Bohra Shiam 
Sunder Lal, 45 A 661 21 A L. J 618 

Ic E 4 A 257 74 I C 382 1923 A, 526 

Partial consideration — Tiue — Market 

value ts the test 

Where a part of the consideration is found to 
be bogus the High Court on the admission of 
defendant that market value should have been 
determined remanded the case for finding it (Le 
Rosstgnal, J ) Tara Singh v Ja^ala Das 

1923 Lah 308 (1) 

— Pendency of Suit — Sale to superior pre^ 

emptor — Effect 

Where pending a suit for pre emption, a 
person having a superior right to that of plaintiff 
purchases the property within the preenbed 
period of limitation the suit for presemption 
must fail The fact that the third party 
purchased at a private sale does not make it any 
the less a purchase m the exercise of the right 
of pre emption [Mariineau, J ) Dharam Singh 
V Kirpal Singh 

69 I C 409 , 1923 Lah 31 (2) 

Purchase under sale by Pre-emptors — 

Pre^emptor'Si brother's suit* 

Where one of the four brothers as pre-emptor 
bought a property from the vendee but resold it 
to the vendee under a compromise 
Held the other brothers could not after resale 
claim to pre-empt which would be by enforcing 
pre emption against their brother and the sale in 
favour of vendee had ceased to exist (Abdul 
RaoofJ) Kidar Nath?' Devi Sahai 

1923 Lah 269 (2), 

Purchaser of shaie tn viUage^Rights of 

Where a person purchases a plot of land situate 
within the share in a village, he is a co sharer and 
must be treated as such though his name does not 
appear in the revenue papers {Ltvdsay and 
Kanhatya Lal JJ } Ram Govind Pande v Pai^na 
Lal 21 A L j 763 L. E 4 A 607 

Right to — ' Acquiescence — Waiver'-^Ac- 

ceptance of mortgage money from vendee 

Where a pei ^on who is a mortgagee of the 
properties sold by the vendor accepts the mort- 
gage money from the vendee, he does not thereby 
lo'^e any right of pre-emption which he might 
have in respect of the property sold Such 
acceptance of the mortgage money does not 
amount to waivei or acquiesence 36 C, 402 
followed [Broadway and Brasher, JJ ) Kanshi 
Ram Bhoja Ram, $9 L Or e43r 
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Right to^Ahenation by father — Suit to 

set aside by sons— Rights of prcmcmptor 

Where the s^ns sue to set aside an alienation 
by the father a*’ not being supported by neces- 
sity a prc-emp»or from the vendee stands in no 
better position than the vendee himself, except 
that less strict proof of enquiry into the necessity 
for the loan would be sufficient m the case of the 
pre-emptor The onus of proving necessity is 
not however shifted to the son {Ashworth, J C ) 
JAMN4 Prasad v Balbhadar 

9 0, L J 601 25 0 C 388 74 I C 353 (2) 

1923 Oudh 147 

Right to--Contraot 7ertmnatton of— 

Right io sue on cause of action accrued during 
subsistence of the Contract 
Where the plaintiff brings a suit for pre-emp 
tion basing his cause of action on a contract 
with the vendor, the mere fact that the time fixed 
in the contract had expired before the suit was 
brought does not afiect its maintainability (Rafiq 
and Piggott, JJ) Ram Bh arose Tiwari v 
Pandit Chandra Shekhar Dat Pande, 

73 I C 295 L R 4 A 86 1923 A 135 

Right to — tO‘Sharet — Mortgage of entire 

shai e by co nditional sale — Rights of co sharer io 
pre-emption — Partial pre emption* 

Though a cosharer in a village has moitgaged 
his entire share of the properties by conditional 
sale, he remains a cosharer and as'such entitled to 
pre emption Unless the pre-emptor claims to re 
empt the whole of the property sold, his action 
must fail But if the vendor has included 
properties which the plaintiff has no right pre 
empt he can exclude them 8 A 462 , 6 A 423 
Ref {Kanhata Lai and Sulatman, J J ) Rajah 
Mohindra Man Singh v, Thakur Maharaj 
Singh 45 A 72 70 I, G 132 1923 A. 48, 

Right to»-Cosharers— Partition ofmahals 

--Effect of* 

Where there is a perfect partition of a village 
which IS spilt up into a number of mahals, there 
is thereafter no community of interest between 
the co-sharers of one mabal and those of another 
mahal and consequently the former cannot be 
regarded as co sharers of the pioperty of the 
latter 22 A I foil {Rafique and Lindsay, JJ ) 
RUP Singh v Bhullan Singh 

L R 4 A 15 71 1 C. 408 1923 A 52 

— r— Right to—Coshaier — Subsequent sale 
of property 

In a pre emption suit the plaintiff must prove 
his right to preempt not only at the date ot the suit 
but also at th6 date of the decree, whereafter i 
the suit and before the decree, the vendee,! 
a stranger sold the property to a co-sharer, the 
plaintiff's suit must fail {Rafique and Lindsay, 
JJ ) Her Keshi v Mewa Ram 

9 0 & A L. R 495 72 I C 247 
1923 A, 294 

- — uptight to — Cosharer ^Wtdow entitled to 

maintenance — Plaintiff Jotntfig a person having 
no Tight -Effect of ' 

A widow of a deceased coparcener in a joint 
Hindu fam% has nothing more than a right to 
^intenUnce and is not co^sharer. A plaintiff who 
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has in himself a right to claim preemption loses 
the right by joining m a suit along with a person 
Who IS a stranger to the property and has no 
such right, 7 A 860 foil {Rafiq and Lindsay, ^ JJ] 
Udit Narain Lal V Ram Lachman Rai. 

Ii R 4 A 65 1923 A 161 (1), 

Right io— Custom — Wajib ul arzs 

Where in a Wajtb-ul 3ltss the words *haq-i 
shufa jaiz hai’’ occurred held that the words 
meant that the co sharers could enforce the right 
of pre-emption according to Mahomedan Law, 
28 A 60 referred to [Rafique and Lindsay, JJ ) 
Shy AM Lal v Pad am Singh 71 1 G 1025 
L R 4A 349 1923 A 296 
« 

Right of — Distant relations — Bhai and 

biradarzadah — 'Meaning of 
The expression 'bhai*' and “beiadarzadah*’ in 
a wajbularz giving a right of pre emption are 
general terms and are not limited in their appli- 
cation to own brother or brother’s sons but 
include more distant relauons descended from a 
common ancestoi {Rafiq and Lindsay ^ JJ) 
Fazal Haq Aziz Hasan L R 4 A 23 

Right to—Foundaitan of — Ownership 

of property— Lease in perpetuity 
The milkiat or ownership of the property is 
sine qua non for the exercise of the right of pre- 
emption must have the milkiat or ownership in 
the property on acccount of which he claims the 
right of pre emption 

No right of pre-emption arises in respect of 
property leased in perpetuity 26 W R. 43 , 5 P 
L J 740 foil. 

The law of pre emption was founded on the 
supposed necessities of a Muhammedan family 
arising out of their minute sub division and inter- 
division of ancestral propeity It is purely a 
creature of the Muhamedan Law, and as the 
exercise of the right is adverse ts public interest, 
the Courts are not disposed to recognise this 
right beyond the strict limits of the Muhammedan 
Law or beyond the decision of the Courts (Das 
and Adamt, JJ ) Dhirak Shal Singh v Triloki 
Prasad Singh (1923) Pat 22 71 I C 318 

1923 P 217, 

Right io — Grant of lease — Perpetual 

hetrtahle and transferable— If a sale, 

A right of pre-emption does not arise on the 
grant of a perpetual lease on a nominal rent 
where under the lessees gets a heritable and trans- 
ferable estate, is such a transaction does not 
amount to a sale [Simpson and Delal, A J C ) 
Ram Narain Singh v. Ram Sukh, 

9 0 & A I. B, 625. 

to— Involuntary sale — Insolvency 

Sale by o^cial Receiver 
There is a right of pre-emption even in the 
case of an involuntary sale as in the case of a 
«»ale by the Official Receiver in an insolvency 
[Rafiq and Lindsay, JJ ) Birj Narain Rai v, 
Kedar Nath, 71 1, C 836 1933 A 67, 

— r^Rtghl to — Plaintiff jotmng another per- 
son not entitled — Effect 
Where the plaintiff in a suit for pre-emption 
joins with him another person having an inferior 
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right to the vendee (defendant) the plaintiff loses 
the right 34 A 592 toll (Ka/zg and Pi^goti JJ) 
Rahima V Razzaq Ali, 21 a L J 184 

I B 4 A 132 71 1 C. 562 1923 A 256 

- — Right to BelaUonsMp— Aztz qarib and 

Azu» haeed 

Death or divorce di'^solves the tie and relation 
ship between a woman and her husband under 
the Mahoinedan Law, especially if the woman 
after the death of her first husband marries into 
another family Consequently an uncle of ihe 
deceased husband ot a Mahomedan widow cannot 
pre empt a sale by her as being “aziz qanb * or 
‘ 2 aiz baeed'* (Rafiguc and Piggoit JJ ) Jahangir i 
Khan v, Syed Abdur Rahaman 1923 A 128 

flight to— Remedy of frs~emptor—PrO’ 

oedure 

A pre emptor is not confined to a suit in the 
Civil Couit to enforce his right He must do one 
of two things within limitation he must institute 
a suit for pre emption or he must obtain a convey- 
ance from the vendee if he has done neither of 
these things, the mere fact that be has stated that 
he possesses the nghh that he has approached 
the vendee or that they have referred their matter 
to arbitration, will not prevent the bar of limita- 
tion A pre emptor who refers the claim to 
arbitration and then makes an application under 
Sch n para 20 is proceed' ng by suit and the case 
IS governed by the limitation applicable thereto 
{Stmfson and IVaztr Hasan, A ] C) Sheo 
Dtjtt Bahadur Singh v Bishunath Singh 

741, C 206 ie23 0udh91 

Htght fo — Sale by Mahomedan to Hindu 

— Law applicable — Intention of parhest 

One of two Mahomedan co-sharers m the 
Bombay Presidency agreed to sell his share in a 
village to a Hmdu, the agreement being made 
subfect to a right in the co sharer to pre-empt, 
and as a complete and in>mediate sale although 
part of the purchase price was to be paid later and 
a sale deed executed The vendor informed his 
cosharer that he had sold, and invited him to 
pre-empt the share sold, The co sharer thereupon 
performed the ceremonies of pre cmption and 
claimed as pre-emptor to recover the share from 
the purchaser 

Held, that the cosharer had a right of pre 
emption m accordance with the intention of the 
parties, which had to be looked at, to determine 
what system of law was to apply and what was 
lo be taken as the date of the sale with reference 
to which the ceremonies were performed 
(Viscount Haldane,) Sitaram Bhaurao Desh 
MUkh V S\ED JuuL Hasan Sirajul Khan 

1923 P C 41 

' Right to— When arises ^Rtghi when 

lost 

The right to enforce pre emption arises im 
mediately a sale takes place It is undoubtedly 
qualified by the restriction that the pre emptor 
hMself must maintain h^s quality as a pre-emptor 
u^afhe instituboo of his suit, but he cannot be 
pi^e^qdJc^jd by tbe vendee's action subsequent to 
thepde . There is, of course, one exemption to 
thiSj^u||^Wmqly, m certain cases where a vendee 
pflQt.tq^iQstj^mtion of the suit retransfers the 
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property, to a person who has equal rights with 
t' e plaintiff But it is clearly understood that 
this excepiion rests upon one principle only, and 
that is that the Law recognises claims for per- 
emption brought privately and out of Court and 
ttat a vendee is entitled to satisfy such a private 
claim just as much as he is bound to satisfy a 
claim brought against him in a court of law In 
such a Case it is ihe plaintiff who has been pre- 
judiced in respect of his pre-emptive right by the 
vendee improving his own posit on tut it is a 
person who is equally entitled with the plaintiff 
who has enforced his right out of Court, and 
unless a re transfer by the vendee is proved to be 
in satisfaction of such claims a pre eraptor’s suit 
IS not affected by any transfer For purposes of 
pre-emption the Court must ordinarily take the 
respective position of the plaintiff and the vendee 
as they stood at the time of the sale, and not as 
they stood at the m'-titunon of the suit (Ptpon, 
J C ) Aya Kam V Parshotam Lad 

711 C 146 

%ale by official Receiver — Involuntary 

sale — Rights of co-sharers 

A sale in favour of the defendant, by an official 
receiver, does not stand on the same footing aa a 
sale at a pubhe auction and would not defeat the 
right of pre-emption 

With regard to propert’es sold at court auct'on 
there is a mode of pre-emption prescribed which 
IS to be found in order 21, rule 88 [Raftq and 
Lindsay, JJ ) Brij Narain Rai v Kedar Nath 

45 A 186 

Sale— Purchase by mortgagee — Right to 

set up mortgage 

Where a mortgagee purchases a share of the 
property mortgaged there is a merger and the 
mortgage is extinguished to that extent Conse- 
quently the mortgagee purchaser could not set up 
his own mortgage as stUl subsisting against a 
pre emptor [DantelSy A J C) Kalloo Singh v 
Bakhta WAR Singh 26 0 C 289 

9 0 & A L E 113 74 I C 360 

9 0 X. J 657 1923 Ouch 121 

Subject of Serai — ^hop — Building — Lia- 
bility to pre emption 

Where m order to defeat pre-emption the pro- 
perty conveyed is expressed to be a serai the 
Court must look outside the terms of the deed to 
ascertain its real character It is never an easy 
question to determine tbe character of a building 
for the purpose of pre emption in as much as the 
word serai has not been defined by the legisla- 
ture The essentials of a serat seem to be ihat 
there is general access tothe inferior by the public 
andthat it is used for the temporary accomodation 
of travellers A building containing rooms let 
out to different persons or extended periods is not 
pi tma facie a serai The mere fact that an ih- 
finitely small portion of the building is used for a 
shop does not affect the question A single build- 
ing should not ordinarily be divided into pre- 
emp'ible and non preemptible portions It must 
follow tbe mam characteristics of the whole 
That is to say, if the principal use of the building 
IS residential the whole building will be pre- 
emptible notwithstanding that a small portion 
may also be used as a shop Conversely^ if th^ 



1117 


OF INDIAN DECISIONS. 


1118 


PBE-EMPyiON 

mam characteristics of the building are the use of 
a portion of it for a shop then the whole build- 
ing will be non pre-eraptiable, As regards the 
passing of title to the pi operty it does not pass if 
there is an intention common to both the parties 
that ownership should not pass until payment of 
consideration J C,) Aya Ram v 

Parshotam Lal 71 1 C, 145 

— SubstsUn^ fight of prc-emptor 

The usual method of dealing with suits to 
enforce a statutory right of pre-emption should be 
to regard the state of affairs existing when the 
plaintiff cause of action arose I. L R III Lah, 
267, Foil But there may be circumstances in 
which a court may be justified in refusing to 
enforce such right unless it is maintained intac 
throughout the progress of the suit {Campbell^ 
J ) Ladha Ram v Jidhu RaMi 1923 Lah 339" 

Suit for— Court Fee— Market value of 

the propel ty Court Fees Actj S 7 Cl 5 
lb) 69 1 C 650. 

Swif for~--Dtcre6 not complied within 

time ^Extension of time 
The decree holder in a pre-emption suit must 
comply with the terms of the decree within the 
tune tixed therein Where the terms are clear 
he Cannot get an extension of time Broadway, 
J ) Khan Muhammad v, Ahman 73 I C 891 

Smt for — Right of pre-emptor—^Exts 

fence of on three important dates material 
A plff pre emptor in order to be able to main- 
tain a suit for pre eraption must establish his 
right to pre emption on three important dates, 
He must have a right of pre-emption at the time 
when ihe sale tjok place , otherwise he would 
have no cause of action at all He must also have 
the same right at the time when the suit is 
brought or etse he would have no locus standi to 
sue 

The subsequent loss of the share by the plff. 
can in no way affect the right he possessed at the 
time woen the decree in his favour ought to have 
been passed by the first Court [Lindsay and 
hulaiman, JJ ) Baldeo MisiR v Ram Lagan 
Shukul 45 A 709 

21 A L J 648 L E 4 A 353 : 1924 A 82 

Suit for — Sale of interest under a pre- 

enipiton decree 

Where a person obtains a decree for pre em- 
ption on depositing a certain sum of money in 
court, but sells his right in the decree and the 
purchasecs deposit the money in court, and 
thereafter another person brings a suit for pre- 
emption in respea of such sale, held the same 
was maintainable as what was sold was an in- 
terest in immovable property [Kanhaiya Lal, J 
c) Thakur Bikram Singh v Suraj BAKbH 
Singh 26 0 C 296. 

Suit for — Separate suits by plaintiffs 

having equal rights — Procedure 
Where three suits for pre emptioa are brought 
by three pre emptors having equal rights of pre- 
emption the propeity consisting of shares in a 
village Held, tha' the plaintiffs were each entitled 
to a l/3rd share m pre-empted property 21 M 


PEESY SM C COITEXSACI 

167 , 28 A 416 Ref [Lindsay and Sulatman, JJ ) 
Hargobind Singh v, Hukum Chand, 

45 A 608 21 A L J 661 76 I C 361. 

Suit for — Transfer by vendee to co- 
sharer after Suit--Fffect of 

Where after the institution of a pre-emption 
suit the \endee who was a stranger transferred 
a property to a co sharer of equal decree with 
the pre-emptor, this was held sufficient to defeat 
the pre-emptor’ s right 24 A* 68 , 18 A L J 55 
fulld [Rafiq and Lindsay, JJ ) Har Keshi v 
Mewa Ram, L E 4 a, 347 

Suit for — Vendee— ‘Ij can piove teal na- 
ture of transaction 

It is open to a vendee to prove the real nature 
of transaction against a third party in a pre-em- 
tion suit (Daniels, A J C) Banke BehaRi 
Lal V. Manna Lal 

9 0 & A L E 79 73 I C 372 

Vendee and pre-emptor of ihe same 

category— Effect 

Where the wajib-ul-arz divided persons en- 
titled to claim pre emption into three categories 
and the vendee and the pre-emptor belonged to 
the same category, a suit for pre-emption does 
not he [Rafig and Piggott, JJ ) Raghunandan 
Singh v Mulak Raj ^ingh 21 a L J. 84 
L E. 4 A 87 1923 A 255 

Waph-ul-arz — Death of signatory — 

Bnforceahclity of right against heirs. 

The owners of a permanently settled village 
entered into a wajib ui-arz to evidence a contract 
of pre-emption and signed the same After the 
death of the signatories the question arose whe- 
ther a transfer was subject to pre-emption in the 
hands of their heirs. Held that the Contract 
could no longer be enforced 47 B 191 applied 
[Rafiq and Piggoft, JJ,) Balli Singh v Raghu- 
BAR Singh 46 A 492 21 A L J 418 

I E 4 A. 231 1923 A 811 

Wanb-ul-arz— Htssedar Karbt — Mean- 

of 

In a suit for pre-emptiOn the plaintiff relied on 
the use of the w^ids htssedar Karti in the wajib 
ul arz Held, he must show the expression 
necessarily means a co-sharer who is nearer in 
space with the vendor It is an ambiguous ex- 
pression and may apply either to a co sparer who 
IS nearer m space or in blood relauowship 
{Lindsay and Sulatman, JJ ) Bholai Pandey 

V Khhiali Pandey L E 4 All 560, 

Suit for — Valuation for purposes of 

jurisdiciton 

Any compensation found to be payable by the 
pre-empior to the vendee on equitable grounde 
and not a part of the price paid* by the vendee 
IS not to be taken into consideration m deter 
mining the value of a suit in a pre emption case 
[Le Rosstgnol and Harrison, JJ ) Chiragh Din 

V Seraj Dm 6 Lah L, J 137 1923 Lah 207. 

PEESIDENCY SMALL CAUSES COUKTS ACT— 
Right to — Vendor owning some property and be- 
ing mortgagee of another— Duty of pre-emptor 
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See (1922) Dig. Coi- 924 Iqbal Haidar Khan v 
Mt. Wasi Fatima Bibi 46 A 53 74 I C 10o4 

1923 A 358 

S Id (q)-^Sutt to f ecover ornamenis 

A suit for the return of ornaments and cloth 
presented by custom by the prospective bride- 
groom at the time oi betrothal is not a suit lor 
compensation for breach of promise of marriage 
and theiefore the Small Cause Court has jurisdic- 
tion to try it {Mackod, C J and Crump J ) Ma- 
DHAURAO VlSVANATH V ShKIKRISHN\ CiOVIND 
Rao 1923 Bom 393 

S 22 — Apphcabiltty — Amount beyond 

jurtsdictton of bmall Cause Court --Dect ee fot 
some within jurtsdtciton — Costs, 

A suit was hied in the High Court for a sum 
which was beyond the Junsdictiun oi the Presi- 
dency Small Cause Court, but the decree was an 
amount which it was competent to the Small 
Cause Court to award Held, S 22 did not apply 
and the High Court is competent to award cobts 
(Page, J ) Chandmull K^ngoria V Debi Chand 

28 C W N 6. 

Ss. 38 aud 92 —Application for retrial— 

Summer vacation Presentation of the application 
on the re-opeutng day — Whether in time — Ploti- 
fication of summer vacati on --P resent ation oj 
“ other papers'^ — General Clauses Act, S 10, 

The notification for the midsummer vacation 
of 1921 for the Presidency Small Causes Court at 
Madras drawn up under S 92 of the Presidency 
Small Cause Court Act providsd in paragraph 5 
that “ plaints, execution proceedings and other 
papers will be received on only the days on 
which the judge (the vacation Judge) sits ” The 
Judgment m a suit in the Presidency Small 
Causes Court at Madras was pronounced on the 
10th May 1921 That court was closed for the 
summer vacation from the 16th May to 16th July 
inclusive An application lor retrial under S 36 
of the Presidency Small Cause Courts Act, which 
allows eight d^ys withiu which to make an apph 
cation tor a new trial, was made on the date of 
the re-'Opening after the summer recess Held 
that the application was out of time as it could 
have been presented during the summer recess on 
day on which the vacation Judge sat When a 
court is adjourned for the vacation but the noti- 
fication states that it will be opened on certain 
days for the reception of plaints, petitions and 
other papers* the court cannot be treated as closed 
on those days when it was open for the above 
purpose, 6 M 189 , 291 C 449 IS M 447 451 
loll 

S 10 of the Geneial Clauses Act does not ap- 
ply to validate the presentation made on the re- 
opening date afte the lecess as if it was done in 
<^e time The Words ‘other papers ”in the noti- 
^ation are very wide and include applications 
retrial Such a notification providing for the i 
done during the vacation does not 
^ontra^ene S 92 of the Pres Sm C. C Act | 
^nd Venkatasubba Rao, JJ) The 
Steam Navtqation Co H m 
SriAgMfei ’ , 4ft Had 938 44M L J lOO 
70 X 0 888 * 1028 Mad 435, 


PEESY. SH C COUETS ACT, S 48 

Ss 38 and Qd— Reference to High Court — 

Application under S 69 — Reference by two of the 
Judges — Legality oj — Form of reference to the 
High Couit 

The Small Cause Court is competent to make a 
reterence under Sec 69 on an application under 
S 38 of the Pres, Towns Ins Act 

S 69 authorises a refe^-ence when two or more 
Judges of the Small Cause Court sit together in 
any suit and differ in their opinion as to any 
question of law or usage having tue force of law 
or the construction ol a document, which con* 
struction may affect the merits The term * suit” 
IS not defined either in the Presidency Small 
Cause Couits Actor in the Code of Civil Proce- 
dure, aud its meaning cannot be determined 
apart from the context Although S 88 provides 
for a more extended jurisdiction ihan what 
would be technically called a new trial, a juris- 
diction analogous to an appeal, yet there is no 
appeal on facts But though the power of inter- 
ference IS thus restricted, the application under 
S 38 IS nevertheless an application m the suit 
and attracts the operation of S 69, providing for 
a refeience to the High Court 

S 69 contemplates a statement of the facts of 
the case diawn up by the Court, that is, by 
two or more Judges where the case is heard by 
more than one Judge This cannot create any 
difficulty because when an application under S 38 
IS heard, the Judges cannot disagree on the facts 
Theue is no appeal on the facts and the facts as 
found by the trial Judge must be accepted, Conse 
quently, the first step, when a reference is to be 
made under S 69 is to draw up a statement of the 
facts of the case to be signed by the Judges They 
must then formulate the point on which there is a 
difference of opinion which is to be accompanied 
by the statements of the reasons assigned by each 
Judge in support of his view {Mookerjee and 
Rankim JJ ) U L Chakrabarty v Olof 
Borin 60 Cal 919 27 C W N 883 

38 C L, J. 276 

S 41— Right to— Vendor owning some 

property and being mortgagee of another— Duty 
oi pre-emptor See (1922) Dig Col 924 IQBAL 
Haidar Khan v Mt Wasi Fatima Bibi 

45 A 53 74 I C 1004 1923 A 358 

*3, 47’— Stay oj proceedings in ejectment 

suit— Procedure 

u When proceedings of a summary nature are 
taken under S 41 to eject an occupant, and the 
occupant applies for a stay of proceedings the 
court bas no discretion to refuse it on the ground 
it Was not supported by an affidavit Ordinarily 
the statement of his vakil that he was going to 
file a suit in the High Court and that he was 
willing to give the security bond is sufficient 

There is nothing la S 47 to warrant the mt^r- 
pretauon that the application for stay should bo 
made at an early stage m the proceedings 
{Schviabej C J) Krishna Ayyar v Subramania 
Ayyar 44 M X j 386 a? B W 179 

32 M X T, (H C ) 294 72 I C, 154 . 

1923 Mad 328 

S. 48 — Ejectment order— Ob sir notion to 

carrying out of— Removal --^Junsdiction^O 21, 
R 98, C P C,— Applicability to proceedings 
under Chapter VJlI of the Act ^ r 
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PBESY. TOWNS INSVCY. ACT (III OF 1909)* 

S 48 of the Presidency Small Cause Courts 
Act applies the provisions of the Code of Civil 
Procedure to proceedings under Chapter VII and 
the language of it is wide enough lo include a 
power 10 act under Or 21 R 98 C PC The 
Presidency Small Cause Court has jurisdiction 
to remove an improper obstruction to the 
carrying out of its order in ejectment {krishnan, 
J ) Daro&a Mahomed Ghouse Sahib v Shaik 
Mohideen Sahib 45 H L J 66 

18 L W. 135 (1923) M W N 882 
73 1 C 985 (2) 1924 Mad 74 

PRESIDENCY TOWNS INSOLVENCY ACT. (Ill 
OF 1909) — Rules framed thereunder R 1(16— 
Costs — Soale of tn tnsolvency proceedings 
In insolvency proceedings, unless an order is 
made to the contrary, only half the attorney’s 
fees should be allowed as costs, whether or not the 
coBts aie made payable out of the estate 
{Schwabe.C / and Wallace J) Official 
Assignee of Madras v Doraiappa Aiyak 

44 M L J 411 17 I W 350 

82 M L T (H C ) 172 (1923) M W N 359 
1923 Mad 484(1} 

— — Sfl 7, 30 and 52 — Hindu Law — Joint 
family Manager --Insolvency— 0 fficiat Assignee's 
right— Possession of joint property— Right to — 
Alienation of a 'joint property for paying in- 
solvent’s debts— Validity against hts minor sons 
On the insolvency of the managing member of 
a joint Hindu family the Official Assignee suc- 
ceeds to (1) the undivided interest ot the insjlvent 
in the joint piopert> and to his rights as 
managing member so tar as they can be exerci- 
sed for his own beneht He is not entitled 
to have vested m him the shates ot the other 
members although be can deal with them if the 
insolvent could lawfully have done so if there 
had been insolvency He can alienate the in- 
terest in the joint property ot the minor sons of 
the insolvent for the purpose of paying the msol 
vent’ 6 debts unless the debts in question 
were incurred for an illegal or immoral purpose, 
the presumption being that they were not The 
Official Assignee is not an alienee but the 
representative of the insolvent and is entitled to 
all his rights including the right to possession of 
the jomt property except such rights as are in 
their hature personal to member ot the family 
ii such (S«r Walter Schwabe, C J and Coutts 
Trot ter t / ) The Official assignee of Madras 
V H Rxi«4CHANDRA AiyaR 

^ 46 Mad 64 1923 Mad. 55 

Ss 8 and Adjudication— Jui ndtetton 

of Regtshar to annul* 

S 6 of the Act authorises the delegation to an 
officer of the matters set out m sub-cl (2) which 
includes (c) matters to be dealt with m chambers 
Applications for annulment do not require to be 
dealt wilhm Court (see R 5) and can therefore 
be beard and determined in chambers The 
Registrar has jurisdicuon to make an ordei* of 
annulment Under S 8 of the Act the Court 
can review' its orders, bnt as the order of annul 
ment was pasiSed by the Registrar he is the 
person to whom the application for review must 
btt'made (see Or 47, C P. C) An appeal of 

YD— 71 


PRESY. TOWNS INS. ACT (HI OF 1909), S 2L 

Course lies to the High Court from the order of 
the Registrar (see sec (2) (a) but that must be 
made within 20 days (see sec 101) The High 
Court can extend the time under b 90 (5) in a 
proper case [Greavts, J) Meghru Purohit 
In re 27 C W. N, 916 

1924 Cal 83 

8 9 — Insolvency-Application for adjUdt’ 

cation of a firm as insolvent — Departure of 
partner from place of business — Intention to 
defeat or delay creaitors, 

Under S, 9 of the Pres Towns Ins, Act 
where one partner departs from his usual place 
of business, It IS a matter personal to him and 
the firm cannot be adjudged insolvent One man 
cannot as an agent ior another depart from his 
usual place of busines and the departure of one 
partner is not a constructive departure of the 
others The departure from the usual place of 
business with intent to delay and defeat the 
creditors, must be a departure of both the part- 
nera and not merely the depature of one of them. 
[Marten, J ) Mahomed Hassam and Co In re 
75 I C 203 (2) 1923 Bom 107 

S 17 — Hindu father — Insolvency — Ad~ 

judication — Vesting of sons interest ofdotal in 
assignee — Remedy of sons 

On the insolvency of a father governed by the 
Mitakshara Taw the whole of the joint family 
property including the interest of his sons, vests 
in the official Assignee But the sons have their 
remedy on their establishing that the debts of the 
fatner were illegal or immoral and that their 
sharers would not be liable for the same 48 I C 
526 49 I C 848 not foil 7 B 438, 11 B 37, 19 M 
74, 4a C 225 Ref [Shadt Lai, C J , Chevis and 
Abduf Raoof, JJ ) Bihari Lal v Sat NaraiN 

69 1. C 486 1923 Lah 1 

S 17 — Scope of— Effect of, on UmttaHon 

S, 17 of the Act IS not an absolute bar to the 
creditor's right to institute a Suit so as to enable 
the creditor to claim a deduction of the time 
during which the insolvency proceedings were 
pending, in computing the period of limitation in 
any suit brought by the creditor after the insol 
voncy proceeedin^s are quashed [Macleod^ C. J , 
and Shah, J ) Sidhuaj Bhojaraj v, Alli Haji 
47 Bom 244 1923 Bom. 33 (2) 

I -S 18 — ^Jurisdiction of commissioner in- 

^ solvency to stay proceedings m District Court 
—Practice— Procedure, See (1922) Dio Col 
26 Manekchand Virchand Patni In re 

47 B 276 76 1 C 61 

S 21 — Annulment of adjudication — 

Abuse of the process of Court 
On 22-2 1919 the insolvent was adjudicated on 
his own petition On 12-5-1919 he filed a schedule 
but failed to apply for Ins discharge within the 
time provided by the Act and his adjudication 
was annulled on 9-5 1922 Subsequently on his 
own application he was adjudged an insolvent 
on 21-6-22 and a creditor applied to annul the 
order of adjudication Held that the order of 
adjudication ought to be annulled 21 C. W N 
298 , 21 C W, N 497 Ref (Greaves, J ) Ballav 
Chand SkeoWGEE In 27 C. W N 739 

1923 Cal/ 703. 
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S 30 (2) — Appltcahon by creditor 

against guarantor under composition scheme — 
Fewer to vacate order 

it IS a novel proposition, that a person wbobas 
made himseli liable as a guarantor for the pay- 
ms,nt of a composition in insolvency, should be 
subject lo the lusolveucy junsdiciion so as to 
be liable to be dealt with for cuntempt ot Court, 
if he does not carry out any oruer made under 
such jurisdiction Once a person is le-adjudged au 
insolvent there is an end of the compobition and 
the liability of the gua’^antoi aho ends A scheme 
oi compos»tioii was made so lung ag a as tue lOih 
of Decemoer 19X0 By its terms tne »-0inp0'»it on 
was to be paid within a m mh Irom the d^te, oi 
tne order annuli ng iho adjudication orcer Ihe 
adjudication was amiullea on the i4ih Septein 
berI9il, and it was noi until July 1922 

that the Kespundtnts applied lor the covenant to 
be eniotced against ihe appehanf heid that 
under these uicumstances, t ic pecul ar jurisdic 
tion under b 30(2) of the Piesdeicy iowns 
Insolvency Act should not be exeicised against 
the appellant, in his capa ity aa guarant r, even 
assuming that theCcurt has juiisaictiun to aeal 
wan such a raauer unoer that section [i^anderson^ 
C, J and Hichardson, J ) C^uVl^D iJAS Pity v» 
jARDlNJi bKlNNEU & Co 27 C W N 903 

>8s 33 and 00 — Exatnt tation of witnesses 

—Wi nesses fi siding more than 2Uu miles- Fower 
lo summon and txumine — C F Lode^ 0 i6i 
R 19 

Si 36 (1) of the Insolvency Act pi ov ides 
that the Court may, on the application ci the 
otticial Aaaignee or ui aa> creditor who has pro 
ved h s ueut, ai an^ tune alter an order loi ad- 
judication has been made, summon b fere it tne 
insolvent or any person known r sus^ecUd to 
havw m his possession any property belonging to 
the insolvent or supposed to be indebted to the 
insolvent or any peison whom tlie Court may 
deem capable ot giving lutoioiatioa respecting 
the lusulvent, h s dealings or ptuperty 

The person to be summuiicd dues not, at any 
rate m all caies, jail within the category oi an 
ordinary witness tu whom the provisions of O lb 
rekee It deals rathei with the discovery and 
recovery of property ihari w ta the ordinary 
testimony wh»ch a witness can give, and the 
proviso to b 9U (1) 01 the Insolveuoy Act makes 
it clear t'ut it was not intended to letter tne c^ourt 
in the exercioe of us junsdiUon under b, 3b by 
any Imitation imposed by the Code of Civil 
Procedure {jGreaves, J ) UiNARAm Somanx Imt 
27 0 W N. 370 1923 Ul 427 

— — 3s* 28 and 66 — Fraudulent preference--- 

Application by Ojficiat Asjtgne— Depositions 
gtvm bejort — Rtgishar — When admissible — 
Burden of proof 

Where a creditor of a person who was m pe 
^ cuniary embarrassment knowing of the cond ti >n 
61 his dehto» made repeated demands lor pay- 
aud threatend him w.th legal proceedings 
^ ^ do not constitute bona fide pressure 

* prevent a trauster by the debtor to the 

^ beiwg^ an undue preference ovei 

^ ofl^S^imfs wltuiji S. 56 01 the Pres Towns 

• ^,9^' »9i Ref, Once U js 


PEEST TOWNS IHSVCY ACT, S 62 

esiablished that an assignment by the insolvent to 
a creditor was f audulent and void as against the 
Ofhcial Assignee the onus lies upon the transferee 
it he de‘‘ir£S to bring himself within b 56 (2) of 
the Act to show that t only did be give consi- 
deration for the sss gument but also that he acted 
ID goud fa th 

Where an Official Assignee apppe^^to set aaide 
an assignment on the ground that it was iraudu- 
leut and void wi hin S ^6 of the pres T In'! Act 
and he iiitands to rely upon depositions wh ch 
have oeen gv en by the parties before the Regis 
trar in Insolvency, he shoul give notice of his 
intention to do so and such n tice should specify 
the depositiuna on wh^ch he intends to rely 
{Sandeison, C J and Rtchardson, J,) Madhoeam 
Raghumull V The Official Assignee, 

27 C W N.6U 1923 Cal 631 

S S6 — ‘ Any creditor who has proved hts 

debt ’ meaning of 

The words “ any creditor w ho has proved his 
debt*' m S 36 mean nut merely a ci editor who 
f as lodged prool of Ins debt but a cred h r whose 
proof h is been adnnttted bj the Official Ass gnee 
under the provisions contained in S 25 ot the^nd 
schedule to tne insolvency Act The mere fact 
tha a person’s name was included in the schedule 
hied by tne insolvent and thet si far his claim 
has not been challenged dees not as^i^t him if his 
de )t has not been adm tted bv the Official 
Assignee {Greaves^ J ) In Re Abi^ul Samad 

70 I G 468 1923 Gal 305 

PEESIDENCY TOWNS INSOLVENCY ACT, Ss 61, 
62 and 57 — G ods in the order or disp -Si ion ct 
the 1 . s ilvent - Equity of redemption m goeds 
pledged — Bona liJe transfeiee after insolvency 
and belore adjudicatuiL See (1922) Dig Col 
927 Official Assignee OF Madras V Vfllapa 
Chetty 69 I C 968 

S 82 (2) (c) - Properly hypothecated— 

Possession with insolvent vbith permission of 
credtlor^lf basses to official Assignee— With- 
d< awal of uonstnt — Effect 

Hypothecated property remaining in the 
possession of the insolvent with the permission 
of the creditor will pay tn the official Assignee on 
in Ivency But if the consent is withdrawn even 
n an informal manner he cannot be sa d to be jn 
or*sses3ioh *w th the owner’s consent" ind no 
Utle will r ass to the official Assignee ( 
t }, and Heasley, J ) Offic^l AssGinee v Md, 
E Naikwirah* 1 Bang 153 0 B* L J 248 
74 X 0 919 1924 Bang 27 

S 62 (2) [e)—True owner— If includes 

owner of equitable charge — Consent of gerfmshee 
— Wi thdra wal ^ 

I ‘ ‘ 

The words “ true owner’’ in S 52 (2) (c) include 
the owner of an equitable interest in the property, 
Wnere the insolvent was in possession of a 
motor car with the consent of the garnishee but 
before the insolvency, the garnishee deteimined 
such consent by means of a letter demanding the 
car, the official Assignee canpot be eniitle^ tp the 
Car, as the insolvent was not at that pm^* in 
pqs^ssion with the cpnsent of the o^her 
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PBESY TOWNS INSVCY ACT, S 65 

[Sthwahc^ C 7. and Knshnan, Jj AbuRU 
bammal V Official assiG’^ee of Madras 

45 M L J 81- 19 L W 64 

33 M I. T (H C ) 217 

Ss 66 and 56— Rig'^t to apply under- 

R ghts of creditor — Otfacial — Assignee i>e6 (1422 
Dig Col 927 Surajmull Mungle Grand 
In re 10 I* C 4<>3 (1 

S 56 — Fraudulent pieference — Wha 

constitutes — Motive 

To find out whether a particular payment amount- 
ed tj irauiulent perfc*rence one mus loot to tiK 
mind ot the bankrupt at the time and see if he 
dominant view was to give preference to a pa ti 
cular credit jr It his real object was only to 
cananue his business and to save hiimelf from 
senous c msequeoces, the aot does not lall wuhm 
S 56 But if the act was merely to stave ntf bank 
ruptcy lor a short time or to assist in remstaung 
hi n afterwards, it would be a iraudulent prefer 
ence {Schwabe^ C J and iVallacCt J ) SamU Hat 
TAR V Wilson 18 L. W. 696 73 I C 5^2 

S, 82— Misfeasance, neglect or omission 

—Distribution ot assets witnout dibposiug oj 
claims— Personal liability of Official Assignee 
See 119^2) Dig Col 927 Archibald GiLCRRibT 
Peace in re 70 I C 607. 


PBINCIPAL AND AGENT 

be said to have been made in making a declara- 
ion {Zajar, Alit J ) diMPEROR z; Inayat 
73 1 C 689 24Cr L J 6o7 (1923) Lah 440 

PBESDMPTION — Lost grant - Easement —Right 
ut way — Uaet for thirty years See Easement 

701 C, 173 

Marriage — Habit and repute— Sur- 

founding oil Liim stances 

fhe presumption of marriage arising 

iiom GO-hdb it -iti on mubt rest on habd and 
icpute Ihe habit and repute which 

alone IS effeUive is nabit and repute oi that 
articu ar status wmch m t le coun\ry n qaes ion, 
s lawtul ma r age {Heald and May Ouug, Jj ) 
Ma :>hvve yiN z; Maung Ba Tin 

1 Bang 344 2 Bur I J 114 

1923 Bang 218 

PBEVENIION OP SEDIIIODS MEElINGS ACT iX 
OP 1911), S Q '-Jr*romoting and oonduciing — 
OisUncUon b*' tween 

The word promotion’ implies some ac ion 
diuerior to ihe ex stente or occurrence of the 
ibuig promoted and therefore vv len the thing is 
actually taking place, it cannot bv- said to have 
•leen promoted Ihere is a distu ctiou b-tween 
he prointjtiOii' and conduct' of a public meeting 
Zajar Ah^ 7,) Hakim Bahadur Sing v Em- 
PEKOR 1923 Lab 342. 


— — S 106 (a ) — Summary administration — 

Order by Court ’■"Refusal of leave to appeal — PBINCIPAL AND AGENT Accounting liability 
Leave of appellate vourt a casus of j mit principals, an agent canne 


Leave of appellate uourt 
Where the insolvency court refused leave to 


In a casus of j unt principals, an agent cannot 
get a discharge fay accouiiting to only one of 
th.m Hals Vou 1 p j 159,13/, 149 E R y-lS 


appeal under S 106 (a) of tae Pres Towns Insol !A''prn oao . im* / n . o a? / ^ r i. tr\ 

vency, ^ct. it is open to the unsuccebstul party to /AGDip^PRAs"!!]^ S ahi v. Mt KAjo^KnER^^'^’ 
apply to tne Court of Appeal for ipecial leave tu 2 Pat 4 Pat L. T 531 (19231 Pat 


appeal The appellate court can, it a qUesrtion 
of principle is involved, hear the appeal, under 

Ag’nt-Death of agont-Mty of 

J ) PANA CHAND Narsev V |TANLEV^^ ^ ^ reprosontaUioo to occouM-B. tent of 

1923 Bom 24o It is well established that the representative? 

)f a deceased agent are not liable to render an 
PEBS3 ACT (III OF 1910), S 4 [I]— Good fat th^ tj iccount m the sense in which the agent, had he 
material —Individual officers if contemplated lived, might have been called upon to do so-* The 
If the words m theit plain grammaiical mean ‘o render accounts is a personal one 

ing are of the nature meniioned in b 4 (!) it is a'*'* cannot be entorced 

« .... 1 .A. 1 Oityainsr ni« hplrfi rhis nn#»« nnf i.riPton h/iuraTror- 


(1923) Pat. X77 
1923 P, 464 


immaterial whether the editor acted in gooc mean, ^J^wever, 

fa th* or otherwise The operative portion of S must necessarily escape liability 

4 (1) (c) does not make the motive or intention oi ^together for the defalcat on or breach oi duty 
the writer material to dec ding the question agont if the principal can prove that he 

Where the article complained of referred onh ^ su^ff ered loss thereby The burden of proof 

to tne police offic als at a certain place, they can representative have got assets ol the 


to tne police ofiic als at a certain place, they can 
not be regarded as *‘the government establishec 
by law m Bmish India ” 22 Bom, 112 and h 
Bom L R 421 referred to [Shadi Lai, C 7 
Scott Smith and Mart neau, 77) Raj Falv 
The Crown (1923jLali 61 71 1 0 619 

24 Cr L. J 167, 

PEESS AND BEGISTBATION OF BOOKS ACT 
(1867), Ss 14, False statement in declaration 


leceased agent in their hands and ihat they aie 
luercjfore liable is on the plaintiff. {Miller, C 
7 and hosier, J) Rameswar Singh v 
VaRendranath Das 7 l l, c 916 

1923 P. 259 

- — Agent — Authority of agent — Contract of 

ale — Estate or house agent— Power to enter into 
uon tract. 


not subscribed An estate or house agent authorised to procure 

Any false or untrue statement made in the a purchaser, has no implied authority to enter 
course of making a declaration is made punish- inro an open contract of sale. There is a sub* 
able under the Pi ess Act A false siateraeut in a stantial difference between an authority to sell 
declaration, which IS not made and subscubed and an authority to hud a purchaser. Authorise 
hefott a Magistrate as provided by S 4 cannot lug a man to sell means an authority to conolvid^ 
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a sale , authorising him to find a pui chaser 
msans less than what it means, to find a man 
willing to become a purchaser or to find him and 
also make him a purchaser 1900 2 Ch 267 Ref 
[Mookt^ Cumtng^JJ) Dtjrga Charan 
MiTRA V RaJENDRA NaRAIN SlNHA 

1923 Cal 57 

Authority — Construction See (1922) Dig 

Col 929 Pur^a Chandra Dutt v Indra 
Chandra Ray, 69 I C 978 

A uthonty— Construction of — Ambiguity 

— Bona fide interpretation See 1922 Dig Col ' 
930, Seethalakshmi Ammaj- v Co operathe 
Distributive Society, Mayavaram 70 I C 636 

Comnnsston — Right to— Sale -^2 tile not 

approved— Effect of 

The question when under a contract of com- 
mission agency the comraisiion is earned de 
pends on the intention of the parties as deduced 
from the contract and the surrounding circum 
stances If a contract bung about a sale when 
the agent says Ccmmission is due to him as soon 
as he intioduces a purchaser irrespective ot 
whether he becomes one or not very clear evi 
deuce is necessary to bring about such a result 
English Law considered [Schwabby C J and 
Odgers, J ) Ayyannah Chetty v Subramania 
AiyaR 45 M. L j 409 (1923) M W N 675 

18 L W 560 

- — — ~Cnmmal habiUty, 

There is no warrant for the proposition that if 
the agents of the petitioners broke the rule ol law 
the petitioners are guilty. {Mott Sagar^J) bHEO 
Ram V Emperor. 1923 Lah 603. 

—— Drrecifow by frmctpal to agent to pay 
fUftds til hands for the discharge of the pnn- 
cipedfs obligation — Commumcatton of the dtrec^ 
tion to the creditor of the principal— Creation of 
an equitable assignment in favour of thecie- 
dttor — Prtnetpaly company going into liquidation 
< — Rights of parties in law and equity 

The plff placed orders for 2^ tons of a 
certain yellow metal with the first defendant 
who was the agent of the 2nd deft . an English 
Company The yellow metal ai rived and w^as 
with the National Bank, Madras and the plff was 
directed to accept a draft for £462-10-2 when 
presented by the Bank It was subSequeuUy 
agreed by the parties that the plff would remit to 
2nd deft a sum of Rs 400 tor the yellow metal 
which he did But the 2nd deft, had to pa> a 
sum of R 859 to the National Bank before they 
could get delivery of the goods and the 2ad dett 
wrote to the plfi on the 13th January 1921 a ter 
acknowledging receipt of Rs 400 “ As this 

(amount) has still to be paid to the National Bank 
to release the documents, we are making the 
necessary arrangements The 2nd deft cabled 
to the 1st deft and also wrote to the 1st deft on^ 
the 30th January 1921 * we got this cash and 

wi«d to know if you had sufficient cash of ours to 
hstnd Sbme Rs 350 or so to the Bank to get the 
goo^, should save us paying either the 
which IS unnecessary while you 
of oars as understand at present 
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Then the 2Dd deft company went into liquida- 
tion and neither the money nor the yellow metal 
was handed o\er to the plff In a suit by the plff 
against the defts 1 and 2 in the alternative hcld^ 
that the 2nd deft was liable in the sum of Rs 400 
to the plff and that the plff was entitled to a 
charge lor the same on the funds of the 2nd deft 
in the hands of the Ist defendant 

Where there are funds in the hands of an agent 
belonging to the principal and when the principal 
j gi\es a mandate to the agent to deliver them in 
j extinguishment of an obligation of the principal 
to a third party and when the mandate is com- 
municated to the creditor, then there arises on 
the part ot the agent on obligation on which he 
can be sued both in law and equity-in law as on 
a contract and inequity as upon implied assign- 
ment of such funds as there may be in his hands 
to sat sfy protanto with those funds the claims of 
the creditor 

The 1st deft was entitled to pay out of the 
funds ’he amount due to the plff ni spite of any 
pressure by the liquidator, as the pltf’s equitable 
claim IS entiiled to pieference over the legal 
rights of the Bank or ot the liquidator {Coutts 
T^attery J) Ananthachari v Mrs, Ratnam 
AND Sarathi 45 M L j 83 

18 L W 674 75 1 C 161 1923 Mad 718 

Joint pi inctpals— Liability of agent — 

Discharge of agent by one of the principals — E/- 
fect of 

Theliabiltiv of an agent to account is not a lia- 
bility that arises by virtue of a contract between 
the parties but is a liability that is annexed by law 
to the office of the agent 

So far as the liability oi an agent to account to 
Joint principals is concerned the authorities 
are unanimous that an agent cannot get a 
discharge by accounting to only one of two 
co-prmcipals 

Co- principals may jointly appoint an agent to 
act for them and in such case become jointly lia- 
ble to him, and may jointly sue him The agent 
IS not bound to account separately to one of sev 
eral co principals and if he has done so he is not 
thereby discharged fiom liability to the other or 
others unless the co-principals are alsj paitners 

Where the moneys are received on behalf of 
joint principals the agent is liable to account to 
them jointly, and not discharged by payment to 
one or more of them only, unless by authority of 
all [Das and kulwani Sahay^ JJ ) Jagdip 
Parsad Sahi Vy Mt Rajo Kuer 

2 Pat 685 1923 Pat 177 
4 Pat I T 631 1923 P 464 

Liability of principal — Criminal Acts^ 

Possession of agent 

A man is not ordinarily liable for the criminal 
acts ot his agent except when he puts his servant 
to do business for him and the servant acts out- 
side his powers If mens tea is relevant, it must 
be shown ihe principal had knowledge Control 
may amount to criminal possess* on aUhough 
actual legal possession may be with another. 
(Walsk and Byvesy JJ) Emperor v 2awar 
Husain 

46 A 641 . L E 4 A 99 (Or ) 21 A L J 481 5 
^ 7? I. C* 929 . 24 gr. L J 706 . 1923 A 592, 



DECISIONS. 


iUO 


1129 OF INDIAN 

PRINCIPAL AND AOE^TT. 

Paka Adatia — Relation 

Relationship between 'pacca adaitas and their 
constituents is not one of principal and agent 
but ot principal and principal [Kotval, A J C.| 
Harnarayan Jodhraj V Radhakishan Chandra 
BHAN, 1928 Nag 824 

Payment by a debtor to agent authorised 

to receive — Receipt by agent as such — Sub!>equeni 
misappropriation by agent— Whether debtor oan 
recover ike amount from the agents 

Plaintiifs owed first defendani a sum of money 
paid it to the 2nd defendant Ist detendant’s 
agent, as such The second defendant misappro- 
priated it subsequently and did not accouin for it 
to the first defendant 1st defendant then obtained 
a decree against the plaintiffs for the amount as 
the la tier end not appear or plead the discharge 

Held^ in a subsequent suit by the plamtiifs to 
recover the amount Irom the 2nd defendant that 
they were not entitled to recover the amount 

In the above case the 2nd deiendant received 
the amount as his principal’s money and plain 
titis wDo could have pleaded against the Jst 
defendant in the former suit that he did so 
receive, cannot, by their failure so to plead en 
able themselves to recover the amount from the 
2nd detendant 

In the absence of any mistake on the part of 
the person paying the amount to the agent, or 
duress or misconduct on the part o± the agent, 
at the time ot the payment oi the money, the 
person who pays the money is not entuled to 
to recover it from ihe agent, although the agent 
might not have accounted for the same to his 
principal 

Ellts V Gouliott, {IS9^) 1 Q B 360 Bamford v 
8hutUworth il A & E 926 Stepens v Badcock 
3 B. and A 354 

Obiter dictum lu Cary v Webster I Strange 480 
not followed. 

Pollard w Bank of England, h R 6 B 623 
Taylor v Metropolitan Railway^ (190b) 2 K B 55 
Referred to [Oldfield, J ) Kulandaivelu Fillai 
V Ramaswami Naicker 44 II L J 495 

17 L W 448 (1923) JH W N. 23f) 

72 1 G 770 , 1923 Mad 770 

Money had and received — Basis of action 

— Principles underlying See Broker 

25 Bom L E 1014 

• —Relationship between ^ Agent 710 1 entitle i 

to treat himself as principal — Unreasonable 
custom 

No agent can without the consent of his 
principal or witjiout a term in his contract 
authorising him so to do, turn himself into a 
principal and use his own pnncipars money and 
the advantages which he has obtained from his 
position as agent make a profit for himself An 
agent in the true sense of the word is a medium 
ot communication between the two contracting 
parties and it is imperative that he should not 
divest himself of his character as agent and 
become a principal to the transaction A custom 
to the contrary is unreasonable and cannot be 
imported into a contract of agency [Piggott and 
Walshs //.) Kishori I/Ak V. jiwAN Lal 

1923 A* 242, 


PEIVY COUNCIL. 

PRISONS ACX (IX OP 1894) S Z—Judiotal lock up 
—If a prison— Person committed to custody— If 
a priso7ier 

A judicial look-up is a prison within the 
meaning of S 3 of the Prisons Act and a person 
committed to custody in pursuance of a warrant, 
though not convicted is a criminal prisoner 
within the meaning of the seciion {Shadi Lai, 
C J and turns den, J ) Emperor 2^ Khanu 

4 Lah 448 

— — S 42 — Communicating with a prisoner 
— If an off ence-^ Assaulting constable 
A person who communicates or attempts to 
communicate with any prisoner commits an 
offence and if he assaults a constable who is 
authorised to prevent the commission of such an 
offence be can also be convicted under S 353 
Penal Code [Shadi Lai, C J and Lumsden, J ) 
Emperor v Khanu 4 lah 448 

-S 42 (3) — Communication with prisoner 

— Offence-' AheUnent 

Where the first accused a prisoner in jail, 
secretly communicated with the second accused, 
another prisoner in the same jail, by means of a 
letter sent through a warder, and the second 
accused read the letter, wrote a reply thereto and 
handed it to the warder for transmission Held 
that the first accused was guilty of an offence 
under S, 42 of the Prisons Act and the second 
accused under S 42 of that Act read with S 107 
I P C ( Venkatasubba Rao, 3 ) Sreenivasa 
Chettyv Emperor 

44 M L J 585 (1923) M W N 274 
18 I W 80 72 I C 609 24 Cr L J 449 
1923 Mad 596 

PRIVY COUNCIL — Additional evidence. 

There is no restriction on the powers of the 
Board to admit evidence for the non-production 
of which at the mmal stage- sufficient ground has 
been made out (Mr Ameer Ah ) Rajah Indra- 
jiT Pratap Bahadur Sahi v Ama.r Singh. 

2 Pat €76 83 M I, T 233 (P C ) 
46 M L jr 678 18 L W 728 
25 Bom L E 1259 28 C W N 277 
74 I C 747 53 I A 183 
21 A L J 654 4 Pat L, T 447 
I E 4 P C 128 1 Pat L E 345 
(1923) P C 128 (P C ) 

Appeal— Grounds not taken before 

Where a party though he had opportunity to 
raise a particular ground in the courts below, 
ailed to do it, he should not be allowed to do it 
I or the first time in the Privy Council [Lord 
Buckmaster) B^liram Singh v, SEth Nar- 
singhdas 

45 M L I 403 
L. E 4 P 0. 197 75 I C 646 
18 L. W 137 (1923) P C 93. 

Concurrent findings of facts See (1922) 

Dig Col 931 MoHaNi Bhugwan Ramanuj Das 
V Ramakkishna Bose, 74 1 C 661, 

^Costs— Cause— Delay. See [1922) Dig 

Col 932 Mahomed Sher Khan v Raji Seth 
SWAMI DaYAL. 28 C. W, N, 79* 
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Costs — Delay — Successful party 

deprived of costs (1922 j Dig Col 931 

BEHARI LaL V Ku^DAN LaL 

a923)M W N 388 
27 a W N, 609 32 M I, T iP C.J 16 
69 LC 366 (P C> 

Criminal appeal—Limitation See (1922) 

Dig. Col 932 Mukuga Goundan v Emperor 
1 Pat L B (Cr ) 31 69 I C 831 (1) 
23 Cr L J 743 (1) 

— Final decree — Prehmjnary decree x/ 

can be challenged 

In ao aopeal to the privy Council against a final 
decree in a suit, questions decided by the prelim 
inary decree cannot be agitated {Ameer Alt, 
SjbTH Kevaldas Tkibhovandas V Sankerlal 
Bulakhidas 

46 11 I 2 763 33 M L T, (? C ) 424 

(1923/ P G 178 

Order m Council K 2— Certificate ol 

High Court — Coi elusive eflect. See (1922/ Dig 
Col 931 Radhakkishna 4yyar v Sundar 
SWAMIER 741 C 684, 

Practice— Issues abandoned — Effect, 

Where in the course ot tbe trial certaui issues 
were abandoned, they cannot be raised ag un m 
appeal {Lord Summr) Annada Mohan Koy v 
Gogr Mohan Mullick 
60 Cal 929 46 M X J 617 I E, 4 P C 164 
(1023) M W N 803 26 Bora. I E 1269 
33 M I T. 366 (P, C ) 74 I C 499 
21 A L, J 718 4 Pat X T 609 
50 I A 239 (1923) P C 189. (P. C J 

Prachce-Pleaiftngs—ConstfucUon 

It IS not the practice of their Lordships of the 
privy Council to construe the pleadings too 
strictly or to exclude a plea, which was not 
embodied in the plaint from being made an issue 
in the case {Lord ^alvesen,) The Secretary 
OF State For India in Council v Laymi Bai 
44 M X J 471 17 L W 405 
47 Bom 327 28 G. W N 49 72 I G 898 
32 M X T (P C ) 111 37 G X J 464 
25 Bom X E 627 50 X A 49 
(1923) P 6 (P C ) 

Printing of records -Unnecessary matter 

included $ee (1922) Dig Col. 932, jAi Indra 
Bahadur Singh v Bijai Raj Kunwar 

21 a. X J 125 27 C W, K 221 

— — Printing of records — Unnecessary 

printing 

The Privy Council disapproved of tbe printing 
of an- enormous mass of wholly irreleiant and 
unnecessary matter which had been allowed in 
the^ case {Vucount CaveJ Sheo D^rshan 
Sings v. The Duputy Commissioner, PaRtab- 
I « * (1923) P C 44 (1) 

^ 5 A 

’ — and printing of documents — 
to make to what Bench of the 
High 1922) Dig. Col 933 Shiba 

PEAyag KuiiAi'i Debi 

i«' . » ' t , 49 Cd. 96? .701 C, 619 


PBOSAIE AND ADHINISIBAIION ACT, S 21. 

PEIZB COTJEX— Condemnation of ship— Decla 
ratijii ot war — Naturalized neutral — Commercial 
domicil in enemy country — Intention to divest 
himself ot that character — Proof of See Ship- 
ping 26 Bom X E. 116 

PBOBATE— £ssd«fza/5 

Before the applicants are entitled to probate or 
grant of letters oi admiuibtra ion they must show 
Lhac tney aie executors or that under the will the 
property has vested in them {Kotwal and 
Pnaeaux, A, J C } Ambadas v Kashibai, 

(1923) Nag 27 71 1 C 979 (2) 

PEOBATE AND ADMINIbTEATION ACT, S 4~ 

Will — Af, plica lion f Of letter s— Right oj survivor^ 
ship — Claim by applicant. 

Where persons applying for letters of admtms- 
tiauon allege tuat the deceased testator was joint 
With them and that they had ihereiore laken the 
estate by survivorship the application for letters 
mast fail In that case the deceased had no 
estate wOatever to which letters of adraimstra- 
tiou could be granted {Das and Adamt, JJ) 
Kali Kumar v, Mt Nufabati Kumari 

70 X C 160 (1923) P 96 (1). 

— Ss. 4 and 90 — Mahomedan will— Exe- 

cutors — bale of property— Probate not obtained 
:yee (1922) Dig, Col 9d3 Mahomed Yusuf v 
Hargovindas 

47 Bom 231 70 1 C 268. 

Ss 14 and lb--Apphcabihiy of-Intestate 

— Letters of administration 

Ss 14 and 15 of tue Prob and Admn Act refer 
to cases where letters of administration have 
been granted to the estate of an intestate Where 
on the other hand letters of administration have 
been granted not upon intestacy but with copy 
of the will annexed, the first portion of b 12 is 
applicable Probates and letters of adminstra- 
tion with copy of the will annexed are conclusive 
evidence ot factum and validity of the will, m 
the «ame way as letters of adm nistration are con- 
clusive ol the intestacy ol the deceased 28 C. 
327 , 31 M L J 277 , 7 H L C. 124 Ref. 
[Mookeijee and Cumtng, Jj ) Chaku Chandra 
PRAMANI k V NaHUSH CHANDRA KUNDU 

60 Cal. 49 74 I G 630 1923 Cal I. 

‘S 17 — Renouncing of executorship-^ 

Wttndiawalof i 

On an application put in by one of severa I 
executors for probate of the will, not ce was 
issued to the others Thereupon one of them re- 
nounced his executorship and contested the will 
Later after tbe grant of the probate, he applied 
for withdrawing the renunciation and for being 
appointed executor. Reid, he was too late as the 
grant had already been made {Woodroffe and 
Lumtng, JJ ) Hare Ram Singh Choudhury n. 
Ram Singh Choudhuhi 27 0 W N 285 

75 1 C. 218 1923 Gal 444. 

8 21— Letters of admimstratton—Gift 

of residue to idol— Application by purohti-^ 
bhebait 

Where a Hindu testator directed by his will 
the payment of a legacy of Rs, 50 to the priest of 
an idol ahd the residue was bequeathed to tbe ido( 
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itself, the proper person to apply for letters ol 
admiaistratjon is the shebait and not the priest 
The shebait appoints the purohit but that doci, 
not transfer the management of the debmter 
estate from the shebait to the purohit 16 W, R 
99 , 25 C W N 201 Ref {Mooketjee and 
Rankin, JJ ) Kali Krishna Kav 2/ Makhan l al 
Mukherjee 50 Cal 233 72 I C 886 

27 C W N 4U (1928) Cal 160 

— S b2-- District dehgate — Grant of pro- 
bate by Additional District J udge 

An Adduionai District Judge cannot grant pro- 
bate unless he is appointed a Dibtnct Delegaie 
by the High Court or exercises powers as a 
District Judge {Kotwalj A J C ) Ram Singh 
Rajput v MURTibai 1923 Nag 41 

S 66— abode— Meaning of juris- 
diction of CourL 

The expression 6xed abode in S 56 of the 
Probate and Administration Act does not mean 
permanent residence at one place in a man’s li»e 
but residence ior a considerably long time 
Where the deceased has left some moveable pro 
perty within the juiisdiction and where all ihe 
witnesses to the will reside within the jurisdic- 
tion the Couu has power to entertain an applica 
tion ior probate {Batten, J C) GoviND v 
Anant 6 N L j, 49 , 19 N T R 54 

71 I. C 816 1923 Nag 145 

— — S 67 — Verification— Effect of absence 

The provisions ot S 67 as to venhcation are 
directory and not mandatory and hence ihc 
omission can be cured (Kotwal, A J C) Ram 
Singh Rajput v, Murtibai 1923 Nag 41 

S Date of grant— Which ts 

The date of grant ot probate is the day on 
whKh the order granting it is passed and not the 
date of the order that p obate should issue 
{Woodioffe and Cuming, Jj) Hare Ram Singh 
ChowdxiURY V Ram Singh Choudhuri 

27 C W, N 285 76 I. C 218 
^ , 1923 Cal 444 

S 83 — becision of Probate Court— Title] 

to property — Decision not res judicata. | 

In proceedings under S 83 of the Prob and 
Admn Act the Court decides the question of 
representation to the estate and not of dist» ibution 
and it IS only for the purpose of determining the 
former question that ihe Court decides the right 
of, a party to the whole or part of the estate 
Consequently the decision come to by the Couri 
as to tie right of a party to inherit does not 
operatJe as res judicata in a suit for actmimstration 
or possession of the property belonging to the 
estate 5 L B, R 78 1918 P. R 63 toll 48 Cal 
694 dist [Pratt and Duckworthi JJ^) Mg. Tun 
Yin V Ma Sbin Yin 1928 Rang. 9 

S bd— Death of party— Abatement of 

cause of action — Suit for damages for malicious 
frosecufion — ActiO personalis- morilur cum per- 
soiiat 

The expression ^'personal injuries not causing 
thede^thof thepany’' in S 89 of the Probate 
ai|d AdfmuU'tration Act does not mean injury to 
the body mwly. hut all injuries which do not 
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necessarily cause damage to the estate of the 
person wronged 44 M 357 loll 31 C 993 not 
toll Consequently a suit tor damages for mali- 
cious prosecution abates on the death of the 
plaintiff [Macleod, C J and Crump, J ) 
Motilal V Haknarayan 47 Bom 716 : 

25 Bom L R 435 73 I C 365 1923 Bom 408. 

S 90 — Administrator — Conveyance by 

leave of court— Want of — Elffoi of 

An administrator has the whole estate vested in 
him If he is also an her and conveys the estate 
Without reciting the capacity m which he conveys 
he must be taken to have sold the greatest he 
could and the fact that he did not describe him- 
self as administrator should make no difference. 
A sale made without tne leave of the court is 
voidable and not void. {Robinson, C J, and 
Heald, J) ALAR Firm v MaVNG Thwe 
74 I C 54 1923 Bang 69 

Ss 112 and 116 — Legacy — Vested 

interest — Assent of executor— E if ect of 

As a protection to the executor the law ordains 
that every legatee, whether general or specified 
and whether of chattels real or personal must 
obiain the executor's assent to the legacy before 
his title as legatee can be complete and perfect , 
beiore such assent however, the legatee has an 
inchoate right to the legacy such as is uansraissible 
to his own personal representatives in case of his 
death before it be paid or delivered Though on 
tne assent of the execuvor, the lull title passes to 
the legatee, the assent creates no new title it 
merely perfects the title acquired under the will 
and if the legacy is void the assent avails nothing 
It cannot be said that uU the executor has signi- 
faed his assent express or implied, legatee has no 
interest whatever in the subject.mattei of legacy 
The assent of the executor has relation back to 
the time of the testator’s death and confirm an 
mtermedia’e alienation by the legatee of his 
legacy {Mocker and Cuming, JJ ) KhagEND- 
ra Nath Mookerjer v Kshetra Nath Pal. 

60 Cal 171 71 1 C 314 1923 Cal 21 

PROMISSORY HOT'E— Consideration, failure of— 
Buracn of pi ooj 

In i suit on a promissory note, if the defendant 
pleads want of consideration the onus lies upon 
him Nevertheless, 11 as a result of ihe plaintiff's 
evidence in the witness-box the court is satished 
that no consideiation pasbcd, the defendant can 
avail himseU of that and get a decree {Mears, 
C J, and Banerrea, J ) Mahomed Shafi 
Khan v Kunwar Muhammad Moaezam Ali 
KHAN 1923 A. 214. 

Consider aiioU— Forbearance to sue on 

prior note 

Forbearance to sue on a prior promissory note 
in favour of a new relation of the promisee is 
sufficient consideration ior a subsequent pro-note 
{Daniels, / C ) Mt Abida Begam v Ram LhaRan 

26 0 0 204. 

-^Consideration— Onus 

Tne onus of proving that no consideration on a 
pronote was paid is upon the defendant {Mott 
Sagar, J ,) Hans Raj v Lachmi Narain. 

I 1923 xa. 388* 
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patlute of-- Original consideration 

revives 

Where there v\as no intention on the part of 
both parties that the taking of the promissory 
notes was to be the absolute discharge of so much 
of the debt, and the notes fail and no third party 
IS endangered, the creditor is entitled to fall back 
on the or ginal consideration {Rohmsont C J and 
May Oung J ) Dawsons Bank Ltd v C, R V 
V Chetty Firm 

1 Bang 121 1923 Bang 254 

Joint Hindu family— Manager execution 

of pronote— Su t on — Liability of other members 
for the debt See HjbDU Law, Joint Family 
Manager 25 Bom I E 151 

Payee — Village community — Promissory 

note in favour of — Enforceability See C P 
Code O 1. R 8 44 M, L J 240 

PROVINCIAL INSOLVENCY ACT— (1907)— Hindu 
Joint family— Adjudication of manager — Interest 
of minor members Sathivasagam Pillai v 
Meenakshisundaram Aiyar 09 I C 486 

—Official Receiver — Sale held by — Inter- 
ference by Court — Powers of. 

The Couns’ power to interfere with a sale held 
by an official Receiver is not limited to cases 
where there has been some malafides on the part 
of the Receiver or of the purchaser It can abo 
interfere in a case in which the action of the 
Receiver was irregular and has prejudiced the 
general interests ot the creditors, [Sfenctr and 
Venkatasubba Rao, JJ ) Ramabadra Chetty v 
Ramaswami Chetty 44 M L J 284 

17 L, W 622 73 I C 374 1923 Mad 350 

Old and new Acts — Procedure 

Where the Act of 1907 was in force when the 
petition in insolvency was presented but the ad- 
judication order was passed after the Act of 1920 
came into force, the procedure under the new Act 
will govern But orders passed under the old Act 
or rights obtained thereunder are unaffected by 
the new Act [Kumarasamy Sastry, / ) Rvngtah 
Chettiar V Annasamy Alwar Ayyangar 

(1923) M, Vr N 840 18 L W 836 

S S--' Adjudication of father of Hindu 

joint family — Son’s shares if vest in Official 
Receiver — Procedure 

Where in a Joint Hindu family consisting of a 
father and hib minor Sons, the father was adjudi- 
cated an insolvent and the sons object to the sale 
of the whole family properties by the Official Re 
ceiver on the ground that they are not liable to 
the debts of their father, it is the duty of the offi- 
cial Receiver to decide^ before he puts up the 
property for sale, the question whether the Son 
rs liable for the father’s debts Notification of 
the son s objections to the bidders at the sale is 
^ ^ insufficient and improper 41 M 985 ref {Spencer 
and Venhatasubba Rao JJ ) Panja Ramachandra 
Rao V. QtJRRAJV 18 L W 282 

16 and A6— Adjudication in Jnsoh 
vency^-^g^ of creditor not scheduled to execute 


PROVINCIAL INSOLVENCY ACT, 

Where a person has been adjudicated an insol- 
vent under Act, 3 of 1907, the protection given by 
S 45 Cl 2 (bj of the Act applies and a creditor 
lb not entitled to proceed against an insolvent in 
execution without the leave of the Court even 
ihough hts name has not been entered in the sche- 
dule [Spencer and Venkatasubba Rao, JJ ) 
Natesa Chettiar V, Annamali Chettiar 

17 L W 319 32 M L T (H C ) 157 
73 I C 218 1923 Mad 487 (1) 

S 16 — Insolvency — Adjudication— Effect 

of — Vesting of property in receiver— Eights of 
decree holder against insolvent See (1922) DiG, 
Col 939 Sripat Singh Dugar v Rai Hariram 
Goenka 741 C 697 

S IS— Liability to arrest under Act of 

1920. 

A person who was adjudicated insolvent under 
the Provincial Insolvency Act ol 1907 and has not 
been discharged is not liable to arrest in execu- 
tion of a decree in accordance with the provisions 
of the Act of 1920 even if he does not take out a 
piotection order (Daniels^ A J C] Radhey 
Shiam V Hakim Saiyed Mohammad Taqi 

9 0 & A L E 37 72 I 0 911 
1923 Oudh 36 

— S. 16 — Receiver — Position of— Conduct 

, of proceedings. See (1922) Dig Col 940 
i Narasimham V Kanumantha Rao Naidl 

70 1 C 672 

S 1^— Right to receive debt— When 

vests — Relating back,. 

The right to receive money due is property 
within the meaning of S 16 (2) and by reason of 
relation back under S 16 (6) the right to receive 
the debt vests in the receiver from the date ot the 
application in insohency {Kotwal, A J C) 
Onkarsa V Bridichand 

6 N L J 213 19 N L E 144 73 I C 1037 

1923 Nag 290, 

S 16— Suit against insolvent— Per- 
mission of court— Necessity for See (1922) Dig. 
Col 940 Trimbak v Sheoram 19 N L R 120 

S 16 (2) —Suit against son 

A father was joined as a necessary party, but 
no relief was acmally sought against him but Only 
against sons. The plff did not seek relief against 
any of the property which had come into the hands 
of the Receiver under the insolvency proceedings 
Held the suit was maintainable Further, the 
joining of the Receiver as a party would have 
been sufficient to cure any irregularity [Stuart, 
J) Shambhu Diyal Singh Iswar Saran . 

76 I G 697 ^ 1923 A 806. 

n 

S 16 (2) 20' — Suit by official receiver — 

Leave of insolvency Court — ^Necessity (1922) 
Dig Col 944. Official Receiver, Coimbatorf 
V Kanga 69 I C 908 

’ Ss 16 (6) and ZQ— Transfer more than 

2 years prior to adjudication — Relation back — 
English and Indian law 

The transfers in question were effected ' 6^ 
months before the petition for insolvency was 
pxosented,. and more than 2 years before fhe 
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order of adjudication was passed, The Court 
below considered that S 36 of Ac'- HI of 1907 wis 
governed by S 16 (6) of the same Act and that, 
consequently the transac ions comd be annulled 
since they took place within twp years of the 
dite ot the presentatun oi the petition Held that 
the decision was erroneous and ought to be set 
aside 

S 36 of the Provincial Insolvency Act (III cf 
1907) provides tnat a transfer of property may be 
annulled if the transferor is adjudged insolvent 
within two years after the date of transfer 
Under S 16 (6/ an order of adjad cation shall 
relate back to and take effect from the presenta- 
tion of the petition on which it is made, but this 
cannot mean t lat for all purposes the date of ad 
judica‘ion is to be taken as identical with the date 
of presentation of the petition If there were any 
doubts on the subject it would be removed bv the 
difference m the phraseology employed in Ss 36 
and 37 of the Act S 37 allows the annulmert, 
in certain cases ot transier^ in favour of credi- 
tors 'where the tiansferor is adjudged nisolvent 
on a petition preseited w thm three months after 
the date of the transfer If the framers of the 
Act intended that the peiiod provided by each 
section should terminate on the date of the pre- 
sentation of the petition for irsolvency it is 
obivious that the words “ once a pet'Uon pre- 
sented” which occur m S 37 ejther should ha\e i 
been inserted also m S. 36 or on ^he supposuion 
thit S 16 fh) would apply, should have been 
omitted altogether {Biasher and Seott Smith, 
JJ) Ghulam Mahomed v Panna Ram 

72 I C 433, 

S 22 — Scope of Sa ii92i) Dig Col 

941, Kundan Lal V Khem Chand 

701 0 97. 

Sfl 24 (3), 39 (4) and 46— Dehi—Propf 

in bankrnl>tty— Right of ere iiior— ’Insolvent tf 
an aggrieved person— Debt — Bankruphy-- Effect 
of — LifhtiaUon 

Whet^ the Insolvency Court admds the proof 
of a creditor whose debt is alleged to be not 
provable in insolvency, it is open to the insolvent 
to appeal against the order The insolvent is a 
‘person aggrieved” by the order within the 
meaning of S 46 (1) of the Act II J of 1907 

Theie is nothing in S 24 (31 ot Act III of 1907 
making 1 1 obligatory on a creditor to tender proof 
ot his debt before the discharge ot the insolvent 
The Wvv of insolvency allows proof of debts at 
any time during ihe administration so long as 
there aie assets to be distributed 

An order of discharge of an insolvent on con- 
dition that he should, subject to his right to an 
allowance of Rs 25 per month, for the mainten- 
ance of himself And his family, place at the 
disposal of the Court all property he ni'ght after- 
waids acquire dies not amount to such a dis- 
charge as IS referred to in S 24 (3) of Act III of 
1907 

Where a person bad a decree which was ex- 
ecutable against the insolvent on the date of 
adjudication, the mere fact that during the 
penaeftcy of the insolvency pfoceedings ^the 
period o| fe^lve ycArS prescribed by S 48, C P C 
bad expired, does not prevent the decree-holder 
fftm proving bis debt in insolvency In bank 

Y. D~72 


PROVINCIAL INSOLVENCY ACT, S 37 

ruptcy a debt does not become barred by Iaps<* of 
timed it was not at the commencement of the 
bankruotcy, [Oldfield and Venkaia Subha Raa, 
JJ ) Siva Subkamania riLL^,! v Thbethiappa 
PiLLii 45 M L J 166 18 L W 636 

(1923) M W N 895 76 I 0 673. 

— S 34 (1)— Provincial Insdvencv Act V o£ 

1920, S 5l~Official Receiver — Property of in- 
solvent — Attachment before judgment in a suit — 
Adjudicauon subsequent to attachtnent - Petition 
by Official Receiver to raise atiachment — Abverse 
order — Nature of — bmt to set rside— Limi'ation 
See 11922) Dig Col 941 Balakrishna Men on 
(Official Receiver) South Malabar v Ran 
GAN Pattar 69 I C 326 

Ss 36 and 37 — Fraudulent Uansfer — 

Sham iransacUoU'— Power of Insolvency Court to 
aunuh Pi ovincitd Insolvency Acl [V of 1920) h 4 

Ss 36 and 37 of the Prjvnicial Insolvency Act 
(III of 1907) are only rules ot evidence or speci d 
rules of substantive law applicable to particular 
kinds of trans er by the insolvent and -iparc irom 
the provisions of these sect ons the Court has 
power to enquire nuo the real exis ence of an 
alleged secuied debt m favour of a particular 
scheduled creditor of the insolvent In cas^js not 
I ailing within bs, 36 and 37 of the Provincial 
Insolvency Act, the mere fact ihat a transfer by 
way of a moitgage is found to be voluntary, 
does not entiile the Insolvency Court to set it 
aside 

Per Venkatasubba Row, /. — ^The preponderance 
of authority is in fav our of holding that under Act 
III of 1H07, the Court in the exeicise ot its in- 
solvency Jurisd ct ion cannot decide questions 
relating to adverse claims by or agamst third 
par les Cases reviewed, [Oldfield and 
katasubba Rao, JJ ] Dronapula Sriramulu v 
I PONAKAVIRA REDDI 45 M L J 105 

72 I, C, 105 ^ 18 L W. 426 
(1923) M, W N 306 1923 Mad. 641 

— S Transfer of property — Voluntary 

I transfer — Voidable by Official Receiver 

I A transfer of propel ty falling under S 36 of the 
j Prov Ins. Act remains valid until it is set aside by 
the Ofiicial Receiver and the only court baying 
junsdict on to annul the transfer is the insolvency 
I Court, 42 M 324 foil , 19 O C 192 , 28 C L J 
536, 21 C 2b6 Ref, [AiSimorth and Stmpson, A 
J C ] SHARFUmMMAK V SiR HENRY STA^YON 
I 70 I- C 283 1923 Qndh 80 

! — S Fraudulent preferences 

(J Where the debtor in order to save himself from 
exposure and from proceedings in Cc urt and in 
order to appeal the Ludhiana viiils Company, one 
of the creditors, made equitable me r gage fn 
favour of the Company Held , under these cir- 
cumstances the mortgage cmnot be said to be 
created with^a view cf giving preference to the 
company ovei the other creditors (3 Lah L J, 
44 Foil [Abdul Raoof, J ) PURANGHAND V, 
PURANCHAND 76 I 0, 441 1928 Lah 652 (3) 

■ 8 37 — Receiver— Powers 

A decree obtained against the judgment de^^r 
is wot binding against the Receiver in insolvepqy, 
Tber^ jb always a possibility of its having* been 
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collusive between the parties, when the judg. 
ment-debtor has nothing in the world to bless 
bimself with and does not care whether he has 
decrees or an unlimited amount against him or 
not {Walsh and Ryves, JJ) MiR Shahamat 
Alt V Rahim Bux 1923 A 33 (1) 


S Secured creditor — sate tn favour 

Fraudulent preference 

Where the purchasers from the insolvent were 
secured creduors and they were eittitled to be 
paid to the full extent of their debts so secured m 
preference over other creditors, the case may 
not fall within S 37 of Act III of 1907 There is a 
distinction in the Act between a creditor and a 
secured creditor and the purchasers in the above 
case do not come within the expression ‘cre- 
ditor ” as contemplated in sec 37 S 37 does 
not apply to these purchasers [Walmsley and 
Ghohc, JJ I Jadunath Haldar v Manindra 
Nath Chandra 27 C W N 816 

1823 Cal. 689 


S Z*i^Tiansfer — Annulment of— Linn- 

tahon 

An application by the official Receiver to have 
a transfer annulled is one that could be made at 
any tune during the pendency of insolvency pro- 
ceedings, the right to do so being one that ac- 
crued Irom day to day 

Quaere whether Art 181 of the Lim» Act ap 
plies to the case [Le Rosstgnal and Abaul 
Qadtr, JJ») Pirthi Nath v, Basheshar Nath, 

69 1 C 403 


S — Objects of — Payment of debt to 

insolvent before— Adjudication — Effect 

S 38 IS meant to protect debtors who have paid 
tbeir debts to their creditors without knowledge of 
the latter’s insolvency and its benefit must be 
given to persons who pay their debts after appli- 
cation but before adjudication [Kotval^ A J C) 
Ol^KARSA V Bridichand 6 N L J 213 

19NLB 144 73 1 0 1037 1923 Nag 290 


Sr 46~-Aggneved person— Insolvent- 

Admission of debt — Right of insolvent to appeal 
Se ^ Prov Insol Act bs 24 (3), 39 (4) and 46 

45 EC L J 166 


- — ^ bb— Assignment by insolvent of sur 
plus remaining after disinhuHon of dividend — 
Rights of assignee 

It 1 $ possible lor an insolvent to assign to a 
purchaser the prospective surplus that may re 
mam over after bis estate has been administered 
in insolvency The Receiver in insolvency is a 
mere trusme for the bankruot in respect of the 
surplus But neither the insolvent nor his assi 
gnee could ml erf ere with the admin is ration of 
estate by the Receiver [Macleodr C /, and 
Crump, J) Ram Chandra Narayan Datar 
Expunge, 25 Bom L R 499 73 I c 379 ' 
I ^ , 1924 Bom 49 


S, 68 — Sale by offlotal receiver — Refusal 
Appeal to District Judge — Reversal 
af Official Receiver 

Ae Recei ver refused to confirm a sale 

mmd by tin the g-ound that the purchase 
bScT^rtbt^en-'pkid by the purchaser wit gin 


PROVINCIAL INSVCT ACT, (V OF 1920), B 2 

the time noted in the proclamation of sale and 
resold the properties to another person. The 
original purchaser applied to the District Judge 
who rescinded the order of the Official Re 
ceiver without giving reasons Held that the order 
of the Dt Judge was not supportable and the 
case must go back for an adjudication aiter bear- 
ing the evidence tendered by the two purch- 
asers {Spencer and Venkatasuhba Rao^ JJ ) Panja 
Rama Chandr \ Rao v Gurraju 

18 L W 282 

Ss 75 and 69 Conviction-- Appeal heard 

by Judicial Comnt’sstcne? — Nature of 
For the Norih-West Frontier Province an 
appeal heaid by the Judicial Commissioner under 
S 76 of the Act against an order passed by the 
District Judge under S 69 of the same is a first 
Civil appeal heard in the exercise of the Civil 
jurisdiction of the Court {Ptpon, 7, C ) Ghulam 
Haidar v Emperor 73 I C 129 

S, 75, Cl 1 — Subordinate invested with 

insolvency jurisdiction —Appeal from order — 
Po) am 

Although the Insolvency Act piovides that, so 
far as or ginal proceedings under it are concerred 
a subordmaie court when it ts specially invested 
with 10 solvency jurisdiction shall exercise it 
concurrently with the District Court yet for the 
purpose of appeal it makes that court subordinate 
to the District Court Under the Act therefore the 
appeal lies to the District Court {Koiival, A, 7, 
C ) Madhorao Deorao V Nago 

71 1 C 37 1923 Nag 80 

S ^BSuspension of hmitatton Old Act 

Where a person tries to execute a decree and 
wants to deduct the period of the insolvency 
of the judgment-debtor S, 78 which gave him 
the right will not apply unless he has proved his 
debt under the Act There was no provision sirni 
tar to S 78 in the Act of 1907 [Mulhck and Buck- 
mil, JJ,) Sheikh Akhaj Khalifa v Hamlal 
il/ARWARi, 1923 Pat 271 

1924 P 40 

PROVINCIAL INSOLVENCY ACT {V OF 1920) — 

Receiver — Proceedings against — Leave of Court 
A Receiver in insolvency does not occupy the 
same position aS a Receiver in a suit The per 
nnssion of Court is not necessary for instituting 
proceedings against him {Das and Kalvoant 
Sahay^ jJ ) bANT Prasad Singh v Sheodat 
Singh 2 Pat 724 

Suti against Receiver — Civil Court, 

Where a person sues in a civil court for declara- 
tion of title to property which the Official Receiver 
proceeds against as belonging to the insolvent the 
Receiver is a proper party, and can be impleaded 
without obtaining the permission of the Insolvency 
Court {Lindsay and Sulamaii^JJ) MaHRANA 
KUNWAR V David 21 A L J 737 L R 4 A 483 

1924 A 40. 

S 2 iji)— Property —Share tn the foini 

family property— Receiver's suit for pqrtihon^^ 
The insolvents undivided share in the proper^ 
of the joint family of which he is a IS 

* property ' within the meaning pf the 
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Act and therefore the Receiver can sue for parti- 
tion of the share of the insolvent 3 Cal 198 (P 
C) Ref 5 O L J 665 Dist [Darnels and Dalai ^ 
4 / C ) Lal Bahadur v Paspat Prasad 

10 0, 1. J 31 9 0 & A L R 173 
1923 Ondh 164 

^ Ss 2 (1) (d) and 2%—Jownt- family pro>- 

pety — ]f vests tn Recetter 

Under the Prov lus. Act, property js defined to 
include any property over which or the profits of 
which any pers ni has a disposing power which 
he may exercise for his own benefit Joint 
family property does not vest in the Receiver out 
an order of adjudication against a Hindu father 
{Das and Kulwant Sahay^ J ) Sant Prasad 
Singh Sheodut Singh 2 Pat 724 

Bf 2 (d)~^Properfy — Undivided interest 

of sons 

Under the Mitakshara Law a father has the 
right to dispose of his son’s inierest m ancestral 
immoveable estate for the payment of his own 
debts not contracted foi immoral pni poses and 
such interest therefore is “prooerty” withm the 
meaning of S 2 of the Prov Ins Act 64 I C 
931 158 P R 1919 Foil 39 A, 437 P C Cons 
Dis [Raymond A J C ) Chellaram v 
Official Receiver 76 I C 497 1923 S 20 

3 S—Pe^er of Dt Judge-^Transfer to 

Suh^Judg^ 

Under S 3 of Prov Ins Act a Distiict Judge 
cannot transfer a petition for disposal to a Sub- 
Court, as the former is the only court that can 
deal with creditor’s petitions (Spencer and Deva 
DoSt JJ ) PREMCHAND iNDOJI V SOLETI GOPA- 
LAPPA* 45 WC L J 689 18 I W 685 

(1923) M. W N 754 

-~S ^—Decision of Insolvency Courts 

FtnalHy of 

Where certain property is attached by the 
receiver in an insolvency as the property of the 
insolvent and a person claiming that property 
prefers an objection which i$ adiud’cated upon 
by the insolvency Court under S 4 of the Prov, 
InsoWency Act such decision is final and binding 
upon the parties and cannot be reagitated m a 
suit in a Civil Court {Ranerp, J ) Barra Beqam 
V Sheo Narain 71 1 C 979 1923 A 293 (31 

^Ss 4, 63 — Property if belongs to tnsoh 

vent-^QuesUon how to be decided 

The question whether a certain property 
belongs to the insolvent has to be decided not 
summarily under S. 53, but under S 4 (1) after 
framing issues and recording evidence [Dalai, 
J C} Ut Surja V Girindrq Nath Chatterjea 

9 0 & A X B 419 

S A^QUistion of title— If to be raised 

only tn insolvency court 

S, 4 of the Insolvency Act gives the court full 
ppwer to decide questions 6i title or priority and 
the decision therein is binding as between the 
parties ip all subsequent proceedings But this 
does not mean that exclusive jurisdiction is vested 
only in such, courts , any stranger to the proceed- 
iqjgs can maintain a civil suit regarding l^is rights 


PEOVINCIAX lESVCY ACT (V OF 1920)» S 16. 

[Lindsay and Sulatman, JJ) Mahrana KuNWARt 
V David 21 A I J 737 X B 4 A, 483 ’ 

1924 A 40 

S 4 — Question of title— Rtght to decide 

— When not to be exercised 
Though an Insolvency Court i«an adjudicate on 
questions of title, ^tiU if such adjudication by the 
Court will not remove a person from the posses- 
sion of property because the u solvent himself 
has not a present r'gbt to remove him it should 
not be embarked upon [Spencer and Davadoss, 
JJ ) The Official Receiver, South Argot v 
PERUMAL PiLLAI 18 X W 884 

33 M X T (H C ) 230 

S 4 sub-S (D—Decision on question of 

title — Powers of insolvency Court— Taking of 
evidence See (1922) Dig Gol 943 jitendra 
Nath Bhattacharjee v Fateh Singh, 

73 1 C 320 

S 5-^Power of Insolvoftcy Court to re- 
view its own order 

Under S 5 an Insolvency Court has the same 
powers and follows the same procedure as in the 
exercise of its civil jurisd'cuon and hence it has 
power to review itb own order [Spencei and 
Venkaiasubba Rao^ JJ ) Official Receiver, 
Tanjore V, Natakaja Sastrigal 

46 Mad 405 44 M X J 251 

(1923) M W N 212 721 C, 226 1923 Mad 355 

^S, 10 — Debtor — Right to present insol- 

vency petiUon — Ltabtltiy to pay debts — ProoJ cf 

Where a debtor applies to be adjudicated an 
insolvent on the ground that he is unable to pay 
hib debt he need furnish only such proof as is 
suthcient to satisfy the Court that i here are prtma 
facte grounds lor believing his allegation (Old- 
field and Venkaiasubba Rao, JJ j Lakshimi- 

NARAY4N4 AIYAR i; SUBRAMANIA lYER 

45 M X J 129 (1923) M. W N 328 ' 
73 I 0 74 1823 Mad. 685 

S lo— Insolvency— Right of debtor to 

adjudication — Conditions to be fulfilled 

Under S 10 of the new Provincial Insolvency 
Act the debtor has to fulfil certain conditions to 
get himself adjudged an insolvent and if those 
condilions aie fuinlled the Court has no option 
but to declare the person applying an insolvent 
The conditions are that the debtor must establish 
first, that he is unable to pay his debts and, 
second tnat either his debts amount to Rs 500 
or he IS under arrest or imprisonment in execu- 
tion of a decree of any Court for the payment of 
the money, or an order ot a tachment m execu- 
tion O) such a decree has been made and is sub- 
sisting against his property if the Court m 
vestigates these matters and is not satisfied as to 
tne existence of these conditions on such materials 
as are placed before the Court by the party mak- 
ing the application for adjudication of insolvency 
the Court may reject the application (Das and 
Adamt^ JJ ) Goshain Gobind Prasad Gir v 
Kris^iun Lall Dhokri 69 I C 622 

S 16 — Insolvency — Vesting order — Sbtt 

against bis ptopexty— Decree— Execution^Effect, 
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of. See (1922) Dig Col 940 MoKSHiVGUNAM 
SOBhAMANIA AIYAR V, RaMAKRISHNA AiYaR 

70 I C. 357 

*S, 24 — Proviso A — Apphcatton for ad* 

judication — inability to pay debh — Icstof—Joint 
appLicatton 

Where aa appUcauon is made for adjudication 
as an insolvent on the ground th^t the debtor is 
unable to pay his debts the C(;urt mustenqune 
into the present value of the property and decide 
whether naving regard to pioviso A to S 24 ot 
the Act the debtor nas proved his inability to 
pay hia debts Where the debtor is a fit m the 
application lor adjudication inubt be made m tne 
name of the firm and the manner m which such 
apphca ion is to be signed is laid down in Rr 22 
& 24 of tne Rules trained bv the Hign Court 
{ChatUrjee and CumingyJJ) Satish Chandra 
V Firm Kaj Nakayan Pakhika 72 I G 60 

Ss 24 (1) (a) and d-^Peithon by creditor 

— Proof of dtbt 

Waen a pet tion m lusolvency is put in by the 
crednor to adjudge his debtor an insolvent, the 
court must al.ow him under S. 24 lo prove nis 
debt and not require turn to prove it in a regular 
suit [Pratt and Duenworth, JJ ) A K k M 
C T Chetty Firm v Maung Aung Bwxnt. 

1923 Bang 21 

S After acquired property — Suit for 

recovery — If insolvent can maintain — Shaje in 
partnership — 1} vesh 

An insolvent has a right to maintain a suit for 
the recovery of * alter acquired ” propertj. sub- 
ject lo the right of the heceiver to intervene at 
any stage Ine defendant cannot be heard to 
say such an action is not maintainable by the 
insolvent 

The share of an insolvent in a partnership 
business vesis in the Receiver an insolvency 
[Knshnan ami Odgers, JJ ) Kuppu Ramanadha 
AIYaR H NAGLNDRA AiVaR 45 Ml L J 827 

18 L W 868 


S 2%^Jotnt Hindu family-- Ad] udica* 

tion— Creditor's petition — Right of suit. 

Where the father of a Joint Hindu family 
which includes mmor sons as well as himacli 
seeks ihe protection of the Insolvency Court, he 
must place ail nis property at the disposal oi the 
Coutt The merabers oi a joint Hindu Family 
can be adjudicated insolvents m a single petition 
by a creditor if toey are liable on a joint debt or 
have been guilty of a joint act of insolvency 
Where tnereiore the adult members of a jonu 
family have been declared insolvents the ci editor 
must prove the wnole debt in the insolvency 
Court He canaoi split up the debt and sue the 
minor membeis m respect of a portion thereof 
(Prtdeaax, A J C) Vital Ram Chandra 
19 If L E. 128 72 I G 327 1923 Eag 257 


of 1920) S 28— Rig/if to sue for debt 

adjudication— -English law 
^ i^Kifaish law, the general rule is that the 
except 1 or personal injuries and 
like pass trustee in bankruptcy but even 

g lere has passed to the trustee, a 

fhkrupB ^ Object to the* nght of the 


trustee to claim the proceeds. In India the case 
tails under S 28 of the Prov Ins Act as regards 
whicu there IS conflict of opinion in the seveial 
High Courts [liJuUiuk and Macpheison, JJ) 
Umar Bahadlk v, Rhaja Mohammad Karim 

(1923) Pat 287 

S 28 (3) and (6) — Goods—Possession with 

mortgagor ^Rights of trustee ifi bankruptcy. 

If the goodv have been mortgaged the mort- 
gagee IS the true owner and it ihe mortgagee 
allows the mengagor to continue in possession of 
the goods uniil Ins bankruptcy the goods pass to 
tue trustee [Chatterjee and Peaison^ JJ) 
bHAMAL Das 'i Phanindra Nath 

72 I C 467 1923 Cal 632 

S 28 (6) — Secured creditor— Charge- 

Rights of 

Wbeic a creditor has a registered mortgage 
o\er certain moveable property of the insolvent, 
he IS a secured cred tor holding a legal charge* 
If the Recerer realise the property, the debt 
constitutes a charge of the amount so realised, 
{Ptggott and iValsh, JJ ) MOTI Kam v, Rodwell 
21 A, L, jr 32 9 0 & A L E 216 
1923 A. 169. 

Ss 28 (6) and 47 — Secured creditor — 

Election — Order jor sale — Propiirty of 
In the absence of an election by a secured 
creditor under S, 47 of the Fro^ Ins Act, a court 
oannot direct tne Receiver to take possession of 
his security and sell it, allowing the creditor to 
rank first as to priority Remedies open to 
secured creditor considered {Das and Kulwant 
Sahay^ JJ j Sant Prasad Singh v Sheodut 
biNGH 2 Pat. 724 

S 34 -Provable debt — Meaning of — 

Obligation incurred 

A debt to be provable under S 34 of Act V of 
1920 must be a debt to which the insolvent has 
become subject by reason oi an obligation incur- 
red belore the date of adjudication as an insolvent 
Ihe wo da “ obligation incurred ' in the section 
reter to an obligation incurred by the inauivent 
himself [HaUifax^ A J C) Kesheorao v 
GomNDRAO 6 N L j 279 1923 Nag 142, 

S [%)— Debt— Limit a lion foi —Power 

of court to reject application 
The point ol time with reference to which the 
question as to wneiher the recovery of a debt is 
barred by time or not shoald be determined is 
the date of Ihe adjudication 
When a debt js held to be provable under 
34 (2j, it IS still open to the court to reject the 
application for entering the name of the creditor 
in me schedu5e on grounds other than that of thO 
debt being based by limitation [Wazir Hasan 
and Daniels, A J C) Saed Ijaz Husain v 
Lachman Dab 9 0 & A 15 E 796 

S 37 — Separate suit — Maintainability 

See (1922) Dig Col 945 Allah Baksh & Co,^ 
V Karim Baksh 691 C 752 

' S 43 — Creditor applying — If a 

aggrieved — Appeah 

Where a creditor's petition to take action uhdfeif 
S. dismissed, he is* a persorr 
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has a right of appeal (Spencef ajrd Demdoss^ 
JJ ) Kakoihan Chettiar V, Ramak Chetii 

45 Iff L, J 804 18 L W 837 
(1923) M W N 838 

Ss, 63, 54 — Alienation tn fraud of credi- 
tors- -who can move to set astde. 

Generally the official Receiver alone should 
move the court in the matter of setting aside an 
alienation in fraud of creditors On the maiter 
being laken to his notu-e, by any ot the creditors 
he must set the law m motion under Ss 63, and 
54, if necessary after obtaining an indemnity for 
costb truin the creditor who impugns If he 
fails before the District Court, he should in the 
same way carry it m appeal But if the official 
Receiver in spite of funds being place at hia 
disposal, refuses to mi ve in the matter or to i 
appeal, it is open to a creditor to take action in 
the matter [ispencer and D* vadoss^ JJ ) Pannai 
Anantanarayana Aiyar V Ramasubba Auar 

18 L W 857 

S 53 — Power to annul Uanfei — Pio 

cetdtngs tn the name of tecetver 
A iiaudulent transfer can be avoided only by 
the Receiver under h 53 of the Prov Ins Act 
and the proceedings should be taken only iii hia 
name If no receiver is appointed tor the insol- 
vency then the Court loself can move or the 
creditors can move the Court to annul the trans- 
fer [Prtdeauxy A J C) Bansilal v, Rangalal 
6 R L J 47 19 N L R 82 71 1 G 418 
(1923) Nag 97 

-S. ^Z^Transfer prior to insolvency — 

Absence oj consider a non — Transjer^e paying 
pari of consideration to mortgagee— Effect 

A transfer was made shortly prior to insolvency 
but no consideration passed. The transferee 
agreed to pay oS some mortgagee ofthe insohent 
The order of adjudication was cancelled but pend 
ing an appeal from the same, the transteree paid 
otf the mortgagee Held^ the transfer was void 
able under S 53, Insolvency Act, and the payment 
pending appeal was not bona fide as he was 
aware of the insolvency proceedings [Spenter 
and Devadosst JJ ) Kolluri Venkataratnam 
V Ofuciai Kfceiver, Godavari DisxRicr 

18 L W, 610 (1923) M W N 780 

3 64 — Fraudulent preference — Surety — 

Transfer tn favour of 

The insolvent m January 19^,0 brought certain 
goods on credit and the appellant orally stood 
surety lor him The vendors pressed for pay 
meht and called upon the appellant to fulfil his 
guarantee He demanded security from the in- 
^olvenf beftire he did so, and on the 3rd of June 
1920, an ag> eement Ex D, was executed by wh cb 
the insolvent agreed to sell the appellant a piece 
Of laud and a house for Rs 1 600 The agree- 
ment provided that the appellant was, out of the 
purchase mooev, to pay off a mortgage that exist 
M on the properties and to pay the two persons, 
fronawhom the insolvent had brought goods on 
credit, the amounts due la themi with interest* 
The msojvenf agreed to give possession as soon 
^ to be paid were liqUiidatecT. The sale 

he^complefed and the conveyance was to 


I PROVINCIAL INSVOY ACT (V OF 1920), S, 66 

be executed within the following January In 
addition to this debt the iiisolveiu owed the 
appellant Rs 1 000 which remained due on a 
promissory note for Rs 2,000 executed by him 
and another on 12 2-1920 bhortly belore the 
adjudica'-ion the iiibolvcnt executed a conveyance 
in favour of the appellant Held that the appel- 
lant was a crediior ol the insolvent and that the 
conveyance in his favour was vitiated by S 54 of 
the Prov Ins Act [Robinson, C J and Macgre- 
\ got, J ) Sadd»k Ahmad v M K, M Firm 
, 2 Bur, L J 52 1923 Rang 149 

S 67 — Appointment and removal of 

Receivers — Powers of Court 

Theie is nothing m S, 64 of the Provincial In- 
solvency Act or 111 K 11 and of the Rules framed 
by the High Couu under the Act, to prevent the 
Court iioin removing an Official Receiver from 
hib position as receiver in a particular insolvency 
and appointing a special Receiver in this place 
The Court may not only at the luiiidl stage 
appoint a special Receiver lor valid reasons but it 
may, if good grounds are shown remove the 
Official Receiver originally appointed at any time 
whatsoever 

It IS desirable that the Official Receiver should 
be given tne control ol all insolvencies in ihe 
District unless very exceptional reasons, such as 
those connected with tne personality ol the Re- 
ceiver, are pm foiwaid [bpencer and Venkata^ 
stibba Rao, JJ ) Official Receiver, Tanjore v 
Nataraja Sastkigal 46 Mad 405 . 

44 M L J 251 (1923) M W N. 213- 
72 X C 225 1923 Mad. 356 

S, 59 — Sale by Receiver — Provisions of 

C P Code apply 

The provisions of the C P Code do not apply 
to a sale ol au insolvent s pioperty by an official 
Receiver under S 59 ot the Provincial I asolvency 
Act [Dalai, A J C,1 Mt Husaini v Muhammad 
Zamir 26 0 u 319 9 O & A L R 440 

74 I q 802 

— S. 66, Sub-S 2 — Allowance fo) insolvent 

Reasonable allowance— Discretion of Court 

S 66 Ch 2 of the Pro\ Insolvency Act is laken 
from the English iegiblauon on the subject and 
the insolvency Courts in this country, in spite of 
the fact that they cannot attach the hah salary 
Which lb removed from the grasp of creditors by 
3 60 C P Code have an abSJlate discreaon to 
make a further reasonable allowance appropriate 
to ihe condition and the circumstances of the m- 
solyent out of the remaining hali which ib other- 
wise divisible among the creditors Trades people 
who either m the stress of ^business, or out ot 
xindnesb, encourage persons in a humble condi- 
tion of lite ti go On purchasing on credit in a way 
winch they must know is beyond their means^ 
have only themselves to thank if. m the end they 
lose their money altogether and if they are merely 
delayed in payitfenr They suffer no lo^s because 
tne ordinary risks of trade which occurs through 
bad debts and unwilling payerSi fail a-a a rule, 
upon the honest conaumers who pay promptly? 
and whose charges must include the lossof4he 
' tradesman who would^ otherwise have tp 
bhsinefis A tradesman who continues to'sfrppjy 



1U7 


THE YEARLY DIGEST 


U48 


PEOYIKCIAL INSVGY ACX (Y OP 1920), S. 68 , PKOVIN, SM C OS ACT (IX OF 1887,) S lY 


goods after li is obvious that the customer 
unable or unwilling to pay for ihe arrears which 
are due bring-* upoo himself such lossess as ht 
may suhei,ancl a Judge sitting in Insolvency has to 
consider these matters, that is to say the conduct 
of tlie creditors as well as the conduct oi the deb- 
tor in the general public loterpst to serve whicn 
bancruptcy law has been devised [Walsh ana 
Ryvest JJ ) Hadha Mohan v, M C, Whiter 

45 A 361 2iA I J 216 
73 I. C 413 1923 A 466 

S 68 — Ofjictal Rxicctver refusing to take 

action — Remedy 

The word “ act ” m b 68 cannot mean a mere 
omission or refusal to take steps at the request 
of a creditor Where an otficul Kece’ver refuses 
to take acaon under bs 58 and 54, the creditor & 
only remedy is not by way of appeal under S 68 
He can at any time himself move the court under 
Sg 53 and 54 [Spcnoet and Devadoss, JJ ) 
PANNAI ANANTANARaYANA AIYAR V RAMAjUBBA 
Aiyar 181* W 857 


S 68 ^Suope of 

S 68 of the Pro Ins Act provides a speedy 
remedy to which recourse can be had if the per 
sou aggrieved chooses to seek it But it is not the 
only remedy open to him If he seeks the remedy 
mentioned there, he must come within the tune 
fixed [Lindsay and hulatman^ JJ ) MahraNA 
Kunwar V David 

21 A. L J 737 L R 4 A 483 1924 A 40 

S 6S—slranger aggrieved — Remedy 

A stranger to the insolvency proceedings if 
aggrieved by any act of the official Receiver may 
seek bis redress in ihe ordinary Civil Courts oi 
may apply under S 68 to toe insolvency court In 
the latter case, he must comply with the terms of 
the Section [Dalai, A J C ) Mt HUSAINi v 
Mahammad Zamir *^6 0 C 319 

9 0 & A L R 440 74 I C 802 

— s 75 —Persows aggrieved — creditor 

Where a creditor is a pany to an application to 
take action under bs 53 and 64 of the Pro Ins 
Act, and the same is dismissed, he is a “person 
aggrieved ’» and has a right of appeal [Spencer 
and Devadoss,!) Anantanarayana Aiyar v 
Partnai Ramasjbba Aiyar 18 L W 857 


S 75— Psrsow aggrieved — Offiatal Re 

cetver superseded 6y special receiver- — Right of 
appeal, 

Wnere by an order of Court a special Receiver 
is appointed in supersession of the Otfaciai 
Receiver, who had been originally appointed 
received the OfiBcial Receiver is a person ag- 
grieved by the Older and has a right of appeal 
against ii under S 75 of the Provincial Insolvency 


Act 14 Ch D 558 and 33 M 134 rehed on 
i^citcer and Venkatasubba Rao, JJ ) Official 
R i€?fi3lVER, TANJORE V NaTARaJA SaSTRIGAL 

46 Mad 405 44 M I J 251 
W N 212 72 I C 225 . 1923 Mad 356 



K^^U$-^Recetver-^Powers of to get in the 
f^,v$-iate — Remedy by suti 
r^^^^^)Oirtted by the Resident’s Court 
fi<#lM|iy^6:proviSions of the Provincial 


Insolvency Act has no power to make an order 
against the debtors ot the insolvent It the debtors 
do not comply with his demand, the remedy of 
the Receiver is to sue for the debt If such a re- 
ceiver makes an order against the debtors of the 
insolvent, the aggrieved party can appeal to the 
Court appo nt ng the receiver or to the higher 
Couit [Macleod, C J and Crump, J ) MoaES 
Menahim V Ahrain Solomon 
47 Bom 648 26 Bom L, R 165 1923 Bom 233 

S 78— A^o{ retrospective — General 

Clauses Act, S 6 — Provincial Insolvency Act [III 
of 1907), S 6 (4) — Creditor's petition to adjudge 
debtor an insolvent— Presentation to wrong Court 
— Represeniaitun to proper Court more than three 
months after the act of insolvency— Power to 
excuse delay Limitation Act, S 5 

On 28-6-1919 a creditor presented a petition for 
adjudicating his debior an insolvent under S 6 
(4) of Act 111 ot 1907 The petition having been 
presented to a wrong Court was returned and 
represented to the Distuct Court (wh ch was the 
proper Court) on 1910 — 1919 The act of insolv- 
ency on which the petition was founded was an 
alleged fraudulent transfer by the debt ir of his 
property on 31 J-1919 and the insolvency petition 
was presented to the District Court more than 
three months attei tnat date On 21-2-1921 the 
l^ibtrict Cjurt purporting to act under S 78 of 
Act V of 1920 excused the delay in the pre- 
sentation of the petition and ordered an enquiry 
on the merits He/d on appeal that the petitmi 
had become barred while Act TII of 1907 was in 
iorce and ihat the District Court had no power 
under S 78 ot Act V of 1920 to excuse the delay 
so as to revive a barred right 
Per Spencer, J S 6 (4) of Act III of 1907 makes 
the occurrence of an act of insolvency within three 
months of the date oi the presentation of a credi- 
tor's petition, a condition precedent to a lawful 
presentation and this provision is quite indepen- 
dent of the statute of limitations [Spencer and 
Venkatasubba Rao, JJ ) Ai\aparaju v Venkata 
KrisHnayya. 44 M I. j 303 18 L W 36 
(1923) M W » 195 72 I C 488 
1923 Mad 462 

S 78 — Power of court to excuse delay ^ 

S 78 Pro Ins Act empoweis a court to excuse 
delay in the presentation of an appeal or apphea- 
lion if it IS a fit case for excusing delay [Spencer 
and Devadoss, JJ ) Pannai Anantanarayana 
Aiyar v Ramasubba Airar 18 L W 867 

'S ^8— Scope of to excuse delay 

S 78 Pro Ins ^ct does not create for the first 
time or take away any substantive right but 
merely regulates the procedure applicable to 
appeals and applications The Court has power to 
excuse delay under S 5 Lim Act [Spencer and 
Devadoss, JJ,) Karuthian Chettiar t; Raman 
Chetti 45 M L j 844 

(1923) M YT N 746 18 L W 808. 

PROVINCIAL SMALL CAUSE COURTS ACT (IX 
OF 1887), S, Vi^Attachmeni before judgment— 
Power to Orde — Objections if can be heard, 

A Court of Small Causes has no (power to order 
an attachment betore judgment "of umnp^^^dhle 
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property or to adjudicate on claim proceedings 
resulting out of it {Rankin and B B Ghosct JJ ) 
Sadek Ali V Samed Ali 28 0 W K 16 

S 17 —Ex parte decree — Apphcahon to 

set aside — Delay — Power to excuse 
The period of limitation for an application to 
set aside an ex parte decree is 30 days and the 
Conn has no power to excuse delay in presenta- 
tion on the ground that the applicant was bona 
fide prosecuting the application in a Court which 
had no jurisdiction to eniertain {Lindsay J ) 
Gadre V Brunandan SaraN, 45 A 332 

23 A L J. 205 L, E 4 A 144 1928 A 319 12) 

8 n—Ea: parte decreeSeittng aside— 

Deposit of decree amount — Delay in issuing 
chalan — Po wer of Court to excuse delay 
Where a person seeking to set aside an ex- 
parte decree of Small v^ause Court applied with 
in 30 days for a chalan to deposit the Court's de 
lay in issuing the chalan the deposit was made 
after the expiry of the 30 dajs Held that in the 
circumstances of the case the application lor 
chalan was equivalent to a deposit and that e\en 
if there was a delay in depositing the amount the 
Court had power to extend the time under S 5 of 
the Limitation Act 45 Mad 628 Ket 37 All 591 
foil {Ramesam.J) Koilpillai SaMBan?; Sap- 
PAl?iMUTHtJ Samban, 44 M L J 247 

X7 L W 187 72 I C 220 1923 Mad 364 (2) 

S 17 — Ex parte small causedecree—heP 

itng aside Without security— Vltrd. vires 
The setting aside of an exparte decree in a 
Small Cause suit ui the absence of depo«iU of the 
the decree amount or security being furnished 
therefor, IS fra ICS The provisions of S 17 
ofihePro, Sra C C Act are mandatory 43 M 
570 F B Ref {Ayhng^ O C J and Od^ers^ J ) 
PERLA VENKATAKRISHNAMMA V B VEtJKATA- 
RATNAM 69 I 0 178 1923 Mad 83 

S 17 — Provisions of mandatory 

The provisions of S 17 of the Prov Small 
Cause Courts Act aie mandatory and it is not 
competent to the dispense with the security or to 
accept the word of the defendant 42 M 577 foil 
{Knshnan, J ) Venkatapathi Deek'shatualb v 
Chenga Reddi 32 M, Ii T (H C ) 316 

17 h W, 679 72 I C 900 (1) 1923 Mad 694 

S* 17 — Proviso— A fphcabtliiy 

The pro< iso to S, 17 Pro, Sm C. C Act does 
not apply to an order setting aside a dismissal 
for default, and matter costs nor security theie- i 
for need be deposited 

The words * in pursuance of the judgment " 
must he read distnbatively and applied to 
words ‘ for a review of judgment ” which pre- 
cede {Pfggott J ) Girdhari Lal V, Firm 
Achal Singh TakhAt Singh 45 A 669 

I E, 4 A 277 21 A h. J, 622 74 I C. 64 

1923 A 605 (2) j 

S. 17— Proviso —Exparte decree— appli- 
cation to set aside— Di-aft security bond alone 
filed in4W'-4[f sufficient -Cum phance. Seie (1922) 
pns> Col 946 BAEAKR18HI4A AYYAR U. 

PieeAI* » 7a I* 0 496 
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S Vi— Restoration of case — Applioatton 

jor ^Security fuunshed not valid — Effect^ 

Where an applicant under S 17 of the Prov 
Sm C C Act faJed an invalid security bond with 
his appl cation but deposited cash after the ex- 
piry of 30 days, there is a failure to comply with 
the requirements of S 17 of the Prov Sm C C 
act {Daniels^ J) Badlu Singh Panthu Singh 
21 A L J, 173 L E 4 A 136 
9 0 & A I E 433 71 1 C 474 (1923) A 270 

S 23 and 25— Return of plaint when 

justified— Question of title not sacred in plead- 
ings See (1922) Dig Col 947. Rajammal aivar 
V Krishnasami Aiyangar 70 I C 153 

8 2i— Power of court Interference on 

behtlf of parties not applying in revii,ton 
Where a decree is being reversed in revision as 
illegal the High Court has power to reverse n as 
rcgaids those portions of the decree which is 
against parties who have not applied in revision 
[tostei J ) Mt. Bibi Nasiban v Eknam Narain 
biNGH 4 Pat L T 606 74 I C, 938. 

S 26 —Ap plica it on for leave to ame nd — 

OrrfcJ ref Ui, mg— Revision 
An ordei rei using leave to amend all pleadings 
is not rev isable under S 25 ot the Pro '^m C C 
Act (IVasir Hasa», A J C) Balki Prasad v 
Murdi DhaR 9 U & a I E 846 

S 25— Correctness doubtful —If ground 

for teviston^ 

Where the applicant has not shown that the 
view of the case as taken by the lower Court is 
wrong but has succeeded, at the utmost, in throw- 
ing some doubt on its correctness, the High Court 
wiil not interfere in revision {Halhfax^ A, J CJ 
Pitambar Das G I. P, Ry Co 

1923 Nag, 809 

S ^ — Decision wrong in law— Finding 

of fact without any evideoce— Ground not raised 
in lower court— Revision whether allowed See 
(i922j Dig Col. 948 chiranji Lal v Kali 

70 1 0.291 

S 25 — Finding of fact — Power of High 

Court to interfere in revision 
Though it is with very great reluctance that the 
High Court interferes with the nndings of a 
Small Cause Couit yet there are occabJons when 
It should do so {Bucknijl^ J ) Paksotim Das v 
PIRM OF JANGLI Sao 1 Pat L T 199 

-S 25 — Powers of interference under* 

Small Cause Courts have been given very wide 
powers with regard to decision un questions of fact 
and in revision ihe High Court is always relu- 
ctant in quesiioning a decision on the facts# 
But where the finditigs are based on or involve 
assumptions or inferences which there is nothing 
in fact or probability to support ur are not justified 
by sufficient evidence or where finding is opposed 
to ihe evidence on record or is based on meagre 
ir latJe evidence or on flagrant misinterpretation 
disregard of evidence or it injustice would 
disregard otherwise be done, the High Court has 
power to mi erf e»-e otherwise [Piideaux, A f, 
C,) Padamsi V Sheshrao, 19N#L E 72 
75 h C. 1055 * 1923 Nag. 292 
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S» 26 — Reviston-^lnterfcmiu—'Suhsian- 

ital pisitce 

The Court should only interfere to remedy 
injustice and where substantial justice has been 
done it Will not interfere, though the Small Cause 
Court may technically have erred [Duckwoj ih, 
J,} Valab Das v MaungB\ Than 

1 Bang 372 2 Bur L I 164 

* S,32{2)Smal/ Cause Suii-^lnsitiu 

Hon in Court having no Small cause jmisdtction 
— Trial by judge having such poweis — Appeal 

Where a Small Cause Suit was instituted m a 
court having no pov\er to try Small cause suits 
but the suit was eventually tried by a judge who 
was invested with small cause powers Held that 
an appeal lay to the District Court The charac- 
ter ot the suit was determined at the date it \\ as 
insmuted, {Macleod, C, J and Crumps J ; 
Venkatraman Kama v^ Babu Raya Vemkatesh 

26 Bom, L E 616 
73 I C 1020 1923 Bom 464 

Sch I, Fart fot leooveiyof pait 

of mortgage consideration— Maintainability, 

A suit by a mortgagor tor recovery of part of 
the consideration still remaining unpaid is not 
cognisable by a court of Small Causes [IVahns' 
^^hJ) Samsal Haq V Abdul Karim 

1923 Cal 567 

Sch, II, Art 1, 3 and 12— -President of, 

District Board — Suit of Small Cause nature — 
Sust for damages by toll gate contractor j 

A suit for damages by a toll gate contractor 
against the President of a District Board for loss 
tolls consequent on an unauthorised order of 
the President exempting certain cartu from pay- 
ment of tolls IS not exempted from the cogni 
zauce of a Small Cause Court under art 1, ^ and 
19 of the Prov Sm C C Act Consequently 
mo second appeal lies against a decree in such a 
smt [Schwaht, C, 7, and Odgers^ J ) Presipent 
OF THD Dt Board, Solth Kanaka v Gopala 
Krishna Bhatta 46 Mad 808 

46 M L J 125 18 L W 82 74 I C, 223 
82 H I T 378 (H C } 1923 Mad 689 

—Sch II, Art, S-'Sutt for rent 
Suit for price of rent in kind is triable only by 
a Revenue Court, [Ryves, J ) Raja Narendra 
Bahadur Pal v Bafati 45 A 7 1923 A 60 

Art S'— Demand note for rent— Suit on 

the noie—JurtsdtoHon of Small Cause Court 


^Arts, 8 and 31 — Suit in Small Cause 

Court fot price of goods — Counter claim for rent 
— Power to tty suit 

In a smt foi the price of goods sold and delive 
red the plaintiff in order to bnng his claim within 
the period ot limitation credited the rent due from 
him to the defendant m resoect of the latter’s 
shop The defendant pleaded that the 
rent bad been grossly under esfimated and that a 
much higher amount was due to him Held that 
the Court could try ibe whole suit and give a 
decree for the balance found due to the defen- 
dant and that the claim of the defendant was not 
barred by Art 8 or Art 31 ot Prov Small Cause 
Courts [Piggot, J ) Firm Basdeo Budhen v 
Niaz Ahmad Khan L E 4 a, 75 1923 A 202 

Art 13 — C^ss Suit based on custom — 

JurisdiMion of Small Cause Court 
Where a zemindar brings a suit for the reco 
t very a oeitain cubtomary dues irrespective of any 
t contract to pay those due toe suit is not cog iz 
able by a Small Lause Court [Sinai t^ J ) Mahom- 
ed Asghar ait Khan v Rammon, 

71 1 G 432 1923 A 378 

Art 13 — Right to collect wetghment 

dues — Contract Jet — Siuii for recoveiy of money 
payable 

k suit for the recoverj of a sum of money due to 
the plaintiff from the defendant under a contract 
by wh ch the latter was allowed to collect wcigh- 
nieut dues on payment of a fixed am mnt to the 
plaintiff is cognisable by a Small Cause Court, 
The suit was not one to enforce payment of cesses 
or dues from persons by whom they were pavable 
[Daniels, J,) Collectok of Bul Andshahr v. 
Ram Sarup I, B 4 A 639* 

73 I C 217 U) 21 A L I 312 1923 A 420 [D 

--Art 18 — Scope — Suit for recovery of pro- 
perty entrusted to gold smith for work to be done 
A suit for recovery of property eutrasted by 
the owner to a gold smith, lor work to be done on 
it, IS not a suit relating to a trust within Art 18 
[Blown, A, J C,) Ma Tin v Ma Chit, 

72 I C 212 (1923) Bang. 129 

Art, 18— Suit for damages for breach of 

covenant for title See (1922) Dig Col 950 Raja- 
MMAL AiYAR V, KRISHNASWAMI AIYANGAR 

701 C 163 

*Art> 22— Juris di&tton of Small Cause 

Court-Suit for moveable property by their of 
deceased, 


A demand note or a bond does not cease to be 
anTJrdmary demand note or bond just because a 
pajrt or the whole of its consideratjon is made up 
of yejht whether in arrears or in advance 


^ The defendant took a lease of a fi.eld foi Rs 150 
" Jm the plaintiffs, and at the begin - 

B eat paid Rs. 75 in cash and executed 
lie for the remaining Rs 76 promis- 
fceijestouit The plaintiffs sued on 
taote m the Small Cause Court Held, 
W^s not one for rent ar^d was there- 
in that Conrt [Halit faA, A, J C) 
j®MKUTyA MaI-L 

C 7 1923 Bag 285* 


Where a heir of a deceased person brings a smt 
for the recovery of property leit by the deceased 
as preferential heu to ihe defendant, thesuit:;® 
not cognisable by the Small Cause ipourc, 
Richardson and B Ghose^ JJ ) Priya^'^h 
Sarpar V Mohendra Hath Parik, 70 0 316 

Art 36 (j ) — Suit for datpages for 

wrongful e^eecuhon — Omission to certify pay- 
ment 

Where a decree holder omits to certify pay- 
ments of a decree out->ide court and execute^^#^ 
decree and realises the dteree amount, a 
the jndgnv^nt-dehtor for damages x% 
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PSO SM C* C ACT, ART 85, 


PRO. m C 0, ACT, ART 42 


in a small Cause Court {Maimg EiUt /,) Mixing 
Myo T) Maux^g Kh\ 

YO I. C 116 1923 Rang 88 


^Art 36 — Still by landlord jot recovery of 

trees cut away by tenant— Jurtsdtotwn of Small 
Cause Court— In terfei cnee tnieviston 
A Zemindar sued his tenant for a certain sum 
of money alleging that the latter had wrongfully 
cut and carried a tree belonging to him and the 
tenant pleaded the tree was his own The Small 
Cause Court decreed the suit and the defendant 
applied for 1 evasion that the case did not 

fall within Art. 35 Cl. (2) of the Prov Small Cause 
Courts Act and that the High Court was not 
obliged to interfere even if the plea of the defen- 
dant was a good one iLtndsay, J,) Kunwar Pal 
V , BaKshi Mapa^v Mohan 21 A L, J 213 

R R 4 A. It2 71 1 C 645 1923 A 428 

—Art. 36 (lll—Misaitpropnatton of rent 

paid, 

The plaintiff held certain land in an estate 
though he was not formally recoided as tenant 
The amount paid by him had not been credited 
by the defendant Ziledar of the state against the 
rent due from the plaintiff and must therefore 
have been misappropriated Held a suit to recover 
back money paid to the defendant and misap 
propnated by him is a suit for compensation 
within the meaning of article 35 (n) of sch, V of 
the Prov Sm C C. Act 48 Cal 879 Foil [Daniels^ 
A /. C.) Uttam Prasap V Kodai* 

26 0. 0 300 9 0. & A I R 23 72 I C 9X6 (1) 

1923 Oudh 38 (1) 


Art 43 A—JunsdtcUon of Small Cause 

Court-^Suti for value of coal wrongfully appro- 
pnated— Interest at 24 per cent^power to giant 

The plaintiff instituted a suit for the recovery 
of a sum of money due on a chit executed by de- 
fendant under the following circumstances The 
defendant in collusion with some Railway ser 
vants took some coal belonging to the plff, and 
misappropriated ih Plaintiff and defendant had 
some discussion over it as a result of which the 
defendant executed a chit promising to pay a par- 
ticular sum made up in a particular way The 
plaintiff in summg on the chit alleged fraud mis- 
appropriation on the part of the defendant and of 
his executing a chit The plaintiff claimed interest 
at 24 per cent which was awarded by the court 
below Held in revision, that the suit was one 
upon the chit executed by defendant and was not 
one for damages either for theft of coal or for the 
conversion of the coal in any sense Consequently 
the suit was maintainable in the Small Cause 
Court Though 24 per cent was a high rate of 
interest it could not be said that the court had no 
jurisdiction to execute it {Rankin^ J) Rak- 
HAL Chandra Chatterjee v Rohine Kumar 
Chatterjee. 27 C "W N 549 37 C L J 399 . 

74 I. C. 601 1923 Cab 650 


from the lands of the plaintiff, is maintainable 
in the Small Cause Court [Cuming and Panton, 
JJ) Mirza Dilb\r Hossun v Sadarupdin 
Chovvdhury 27 C W N 469 

1923 Cal 568 

— 3o — Suit for damages Obstruction to 
17) igatton — Second Appeal 

A suit for damages sustained in consequence of 
the defeudant having pre\ented the plaintiff from 
irrtgating his fields from a certain well falls under 
Art 35 cl 2 of Sch II to the Prov Small Cause 
Courts Act (Ma)ttneau, J) ChhajjU v Qutab 
69 1 C 330 5 Xi&lii I» J 92 
(1923) Lab 39 

Art 36 — Misappropnatton— Offence — 

Penal Code, Ch XVllI 

The cutting down of trees belonging to other 
persons and misappropriating them is an offence 
against property punishable under Ch XVII of 
the Indian Penal Code and a claim for damages 
is not not maintainable in the Small Cause Court 
[RaHq, J ) Dukhi v Dhanni Misir 

21 A. I J 357 L R 4 A 215 
73 I C 956 (1) 1923 A 543. 

36 (ii) — Suit for compensation 

for trees wrongfully cut and removed— Limi- 
tation 

Where a vendee of trees intended to be cut and 
j sold brings a suit for damages, it falls under Art. 

■ 35 (2) of the Second Schedule of the Provincial 
j Small Cause Courts Act as amended by Act VI of 
1 1917 and it is exclude from the cognisance of a 
! Court of Small Causes, [Le RossipnoU J,) Bir 
Sen V Raja Ram 73 I C. 33 

Sch II, Art 35 (h ) — Suit for damages — 

Holder of monopoly 

A suit by the holder of a monopoly for a cer- 
tain year against the previous year's holder for 
damages for infringing his monopoly docs not 
fall within Sch II Art 35 (h) of the Prov» Sm C 
C Act and is hence cognisable ba a small Cause 
Court (Marttnean, J ) Ramjt Das v jai Gopal, 
09 I C 431 1923 lah 244 

■ — See also Chajjxj v Qutab DiN 

69 1 C 330 ; 1923 lah. 39. 

Sch II Art 39— (II ) — Obstructing irrtga- 

iion—Smt for damages 

A suit for damages for loss sustained in conse- 
quence of the defendants having prevented 
the plaintiffs from irrigating their fields from 
certain wells falls within Sch, H Art 35 (n) of 
the Provincial Sm Cause Courts as the acts 
would constitute the offence of mischief and is 
not cognizable by the Small Cause Court, Act 

Quaere, it Art, 35 (1) would apply iJ^arHneau, 
J ) ChajjU V MUHAMMadi 6 Lah L, J 91 

69 1 0 283 1923 Lah 38, 


——•Art ZbSutt foi compensation for 
wrongful removal of trees — Not exempted jtom 
Cognisance of Small Cause Court 
.A suit by the plaintiffs tor the recovery of the 
price of certain trees alleged to have been wrong 
fulte Qpt and misappropriated by the defendants 

YD— 73 


^Art. 42 — Joint mortgagors— Meaning 

of — Liability, 

Where one of two executants of a mortgage 
had no interest in the mortgaged property and did 
not purport to transfer any interest still they 
constitute joint mortgagers and both of them 
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PUBLIC DEMASBS SECOVEBY ACT 

would be personally liable {Gokal Prasadt J ) 
Amar Deo Pandb v. Gaya Pande. 71 1 C 393 

1923 A 408 

PUBLIC DEMAKDS RECOVERY ACT—Stni for 
sctttn$ aside sale valuation 

A suit for setting aside a sale under the Bengal 
Publie Demands Recovery Act should be \ alued 
for pur pus of jurisdiction aod court lees at the 
value of the whole property hold, [Walmsley 
and Suhrawardy, JJ) Pran Krishna Gharai v 
Nitya Gopae Maiti 60 Cal 892 

See also under Gambling Act 
PUBLIC GAMBLING ACT (3 OF 1867)-“Ss 1 and 
2— Gaining in public plaoeSeittng on price of 

cotton. 

The accused, numbering several persons 
collected together la a public market place and 
were betting on satta in cotton A number of 
documents and telegrams were found m their pos- 
session but thev could not be deciphered Held 
that the documents and telegrams could not be re- 
garded as implements of gaming within the 
meaning of the Act but that the accused were 
guilty of gaming la a public place withio the 
meaning of the Act (WaUh and Ryves, JJ) Sri 
Pam V Emperor, 21 a I J 318 

L. R 4 A 97 {Cr ) 1923 A 386 

«Ss, 3, ^—Searoh wat rant— 'Legality— 

Uagistrate signing warranty if can try 

Where a Magistrate signing a search warrant 
under the Gambling Act omits to specify therein 
the place to be searched, the warrant ° illegal, 
Magistrate issuing search warrant should not 
themselves try the accused, as the accused has the 
right of examining them as witu esses [Zafar Ah, 
J ) Raja Ram v Emperor 6 Lah L J 429 
73 I C 621 24 Cr. L J, 633 

— 4j 5 and 6 — Common gamtng house— 
House searched under warrant — Presumption — 
Keeping gaming house for profit 

The police made a raid on the houses of the 
accused with a warrant duly obtained gambling 
was going on and the accused were found pre- 
sent and in struments of gaming were found 
Held that the warrant having been duly obtained 
the presumption contained in S 6 of the gambling 
Act applied It was not necessary for the police 
to give direct evidence that the gambling was 
beemg earned on for the profit of the keeper of 
the bouse 20A L J 2X8 dishmguished, {Daniels 
J) Emperor v Sita Ram 45 A 671 

SH -. — -ss 4, 6 and ^—Forfeiture— Money found 
tii possession of person in a gamtng house 

Under S 8 of Act III of 1867 what is liable to 
forfeiture are those things which may be reason- 
ably suspected to have been used or intended to 
he used for the purpose of gamtng private pro- 
p^fyiof an individual whb is found gaming in 
a gamlug house could not be seized and forfeited 
indeed quite clear that there was attached 
tCK the lamt that it was reasonable 
auR^eOitfedto have been used on intended for the 
putpos^^ Even in hegajrdto such 


PHNJ ALIEN OF LAND ACT (XIII OF 1900) 

tainted things the Magistrate has a discretion to 
order their return in whole or in part to whom 
belonged [Buckntll, J) Lachmi Narain Mar- 
w\Ri V Emperor 4 Pat L T 622 

1923 Pat 220 1 Pat L R 229 (Cr ) 
1924 (P 42.) 

S 6 — Powers of Super mtendeint 

Warrdiit for search of house — Omissions corrected 
by Sub Inspector — Legality of arrest 

Where m a warrant issued by a Superintendent 
of Police for the search of the house of a person 
suspected to be keeping a common 
gaming house, the caste of the person as well as 
the boundaries of the house or the name of the 
person to whom the warrant was addressed, were 
left unspecified and the Sub Inspector of Police to 
whom the warrant was handed over filled up the 
omission and proceeded to arrest the accused, held 
that the warrant as w ell as the search under it 
were both illegal (Kanhaiya LaJ, J ) Jamnapr\8AD 
V Emperor, 21 A L J 602 L R. 4 A 188 (Cr ) 

9 0 & A L R 611 73 I 0 618 
24 Cr L J, 630 

— ' ■ ” '■'8 Q—lnUruments of gaming jound in a 

house Presumption 

S 6 of the Gambling Act entitles a Court to 
presume where instruments of gaming are found 
in a house searched under a proper and legal 
warrant, that the house is being used as a common 
gaming bouse i e 3, place where gaming is earn- 
ed an for the profit of the owner or occupier 
{Danuls /.) Nathmil v. Emperor, 

L R 4 All 236 (Cx ) 

PUNJAB ACT (II of mS]— Punjab Act (III 
of 1900), S 9 (2). 

Where the mortgagee was in possession of the 
land and had the revenue authorities not interven- 
ed, it would have been the business of the mort- 
gagor to bring a suit for possession by redemption 
Held the summary proceedings taken by the 
Revenue authorities cannot affect the rights of the 
parties and a suit for declaration of charge and for 
possession until payment of the charge money is 
thus virtually a defence against an order divesting 
the mortgagee of possession before payment of 
the full sum due In such circumstances the 
question of limitation does not arise and the 
provisions of O, 2, rule 2 are inapplicable 
{Shadt C, and Lumsden J ) Ram Saran 
Das V Mula, 4 Lab 346 1923 Lab- 648. 

PUNJAB ALIENATION OF LAND ACT (XIII OF 

1900) — Notification under — Kuresht tribe — NO' 
tification if rettospective 

A mortgage effected by a member of a Kureshi 
tribe prior to the date when the Kureshis were' 
notified as agriculturists under the Punjab Aliena- 
tion of Land Act (XIII of 1900) can be given effect 
to in a suit filed subsequent to the said notification 
No 44 dated 4th March, 1911, by which 
Kureshis were included in the list of agncultural* 
tribes (27 P L R. 1906, 7 P, R 1910 and 90 P fR 
1904, F F 0 II 4 {Broadway, J ) Miran Baksh 
V MilkHiRam . 1923 Lftb* 673 
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PUNJ GOI.ONIZATION OF GOVT LANDS ACT 

PUNJAB COLONIZATION OF GOVT LANDS ACT 
(V OF 1912) S Id—Transfei of tenancy 7tghts-~^ 
What consti-tutes— Agreement to deliver produce 
of land 

Where a Government tenant ^agrees for value 
received to pay half the produce of certain land 
and in default a sum of money annually, the 
agreement is not a transfer of the tenancy rights 
of the tenant , the agreement does not create a 
charge on the land either , consequently it is not 
opposed to S 19 of Act XVI of 1908 {6cott 
Smith and Brasher^ JJ ) Walli v Khlda B4KSH 
6 Lah, L J 368 72 I C 480 
PUNJAB COURTS ACT (VI OF 1918), S 37— Scope 
of See (1922; Dig Col 100 Vithal v Gopal 

69 1 C 656 

S 39 (1) A and B *— ilin/ Igage Suit for 

redemption — Forum of appeal 

In a redemption suit the value of the suit is 
the amount of the property The value of the 
suit as stated m the plaint cannot be ahered by 
the plea of the defandant, whether it be true or 
false, The juusdiction for purposes of a suit as 
well as appeal is to be determined with reference 
to the claim made and not to the amount which is 
actually adjudged to be due (Le Rossignal and 
Broadway, JJ ) Fateh Chand v Mt Jowah^r 
Dei 5 Lah, L J. 143 72 I C 406 (2) 

1923 Lah 668 
41 (Z)-'Appeal without ceriifioate— 
Question of custom 

The question raised in appeal was about the 
existence of a custom which a jat can contract 
a valid marriage with a Chutmht woman whose 
first husband though alive, has repudiated her. 
Held the words “ notwithstanding anything in 
sub-section {l)of this section ” within which sub- 
section (3) of S 41 ot the Punjab Courts Act 
commences precludes, a court of second appeal 
in the absence of a certificate from going into 
the question whether the first appellate Court 
has erred xn law or procedure. [Campbill, J ) 
Lehna Singh v Jagat Ram 1923 Lah 377 

731 G 924 

— S 41 (3) — Certificate-grant of Discretion 

^Nature of 

The grant of a certificate under S. 41 (3) of the 
Punjab Courts Act for the purpose of carrying 
the matter to a higher tribunal is entirely in the 
discretion of the lower appellate Court, but the 
court refusing such a certificate must indicate by 
its order that the requirements of the Statue 
have been borne in mind in coming to the con- 
clusion it has arrived at (Broadway, J ) Nur 
Muhammad v, Mehr Chand. 69 1. 0 425. 

B 41 [Z]— Custom ^Right of respondent 

to question'— Certificate 

A certificate under S 41 (3) of the Punjab 
Courts Act IS not necessary for a respondect to 
agitate a question of custom in second appeal 
{Broadway and Mott Sugar ^ JJ.) Iftikhar Ali 
Khan v Risalat Khan 5 lah L J 841 

41, G1 Z— Custom— Well established 

cu^tqmSecond Appeal — Certificate ^Necessity 
for 

the question of custom arising in a case 
estatli&hed and there is no dispute 


1 FUNJ COURTS ACT, S 70 (1) (a) 

between the parties as to us existence no certifi- 
I cate IS necessary in support of a second Appeal to 
the High Court (Abdul Qadir, /,) MCSA v 
Gul Mahomed 691 C 638 

-S 41 (3) — iVo finding as to custom — 

Certificate — Necessity for, 

Where it was clear from the judgment of the 
lower Appellate Court that the question as to 
existence of custom was not decided on the merits 
no certificate need be produced, as required by 
S 41 ot the Punjab Courts Act (Abdul Raoof 
and Lnmsden, JJ ) Parmeshri Das v Paras 
Ram 73 I c, 1. 

S 41 (3} — Question of Mahomwadan 

Law or custom 

When the question as to the respective righ s 
of inheritance was in issue, the District Judge's 
finding that the parties are governed by Muham- 
madan Law and not by custom cannot be dial* 
lenged in the absence of a cenificaie (Martineau^ 
J ) Rasul Khan v Mt Hawasi 

75 I C 458 1923 Lah 284 {2)i 

S 41 (3) — Second appeal — Custom. See 

(1921) Dig Col 837. Suba v, Jalal 

69 I C. 392. 

S. 41 (3)— Second appeal — Custom — 

Cei iificate — Necessity for. 

Although the District Judge’s view was errone 
ous, nevertheless, inasmuen as it was a decision 
on custom no second appeal was competent with 
out the necessary certificate, (Broadway and 
Uoti t^agar, JJ ) Jita v Har Chand 

6 Lah L J 298 ‘ 72 I C. 403 1923 Lah 589, 

— S. 44— Case decided — Refusal to issue 
mierrogatones- 

The refusal to issue interrogatories for the 
examination of witnesses does not amount to the 
decision of a case within 44 and hence the 
Older is not revisable [Scott Smith. J ) Roop 
Chand v The Church Missionary Trust 
Association 69 I C 417 1923 Lah 282 (2) 

— S. 44— Cas^, meaning of 

The word case, does not necessarily mean the 
whole case, but it must at least mean a particular 
branch of a case for which an independent re- 
medy or diUerent procedure is provided by the 
Code An order that the suit can be brought in 
its present form t , as a suit lor administration 
and lendition of accounts is not open to revision 
[Brasher, J.) Abdul Hafiz v. Mt. Rashida 
Khatum 76 I C 662 1923 Lah, 288 (X). 

— 70— Prov S C Courts Act (IX of 

1887) Art 35 (II) Criminal intention necessary 
bee (1922) Dig lol. 1100. Shiv Gir v Khazan 
Gir 69 I. C 275, 

S 70 (1) (a) — Revision — Apellate Court 

holding that trial Court had jurisdiction. 

An appellate Judgment deciding, tho gh er- 
roneously, teat the Court of first instance had 
jurisdiction to hear, a suit, is not open to revision 
by the Chief Court under S 70 of the Punjab 
Courts Act, the lower appellate Court having had 
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PUKJ EXCISE ACD (I OF 1914). | 

jurisdiction to enteitain and decide the appeal 
49 P R 1911 foil {Scott Smith, J) A'iUB ^ 
Kirpal Sic^gh 71 I C 827 

PUNJAB EXCISE ACT (I OF 19 14) —Possess! 0 71 
of country liquor — Ta ms of the license, 

S 407 of the Excise Manual cannot and does 
not over nde the provisions of the Excise Act 
and that Section empowers a license holder to 
possess country liquor to any extent on the licens- 
ed premises but does not entitle him to possess 
more than the prescribed amount (one seer) else- 
where 16 P R 1917 referred to {Broaduay 
and Martineaii, JJ ) Emperor v Peran Singh 
4 Lah 10 6 lah L J 412 73 I C 699 

24 Or. L. J 6t>7 

S 61 (1) (a) and 61 (2) (a)-Complaint by 

whom to be made See (1922j Dig Col 952 
Nihal Singh v Emperor 71 1 C 699 

24 Cr L J 183 

— 61 (1) (a) and (2) Liquet— Posses- 

sion and sale — Offence 

The first accused was a licensee for sale of liqu- 
or at Gakhar and be brought 8 bottles of Uquor 
to Gujranwala The possession therefere, was 
his exclusively and the mere fact that he brought 
tne liquor to the house of the second accused 
does not make the possession joint of himsell 
and the 2nd accused It cannot be held that the 
latter joined m the sale merely because he call 
ed to his son to bring 2 bottles and because the 
money was banded to him, {Scott Smith, J) 
Kishen Singh v Emperor 

79 I C 881 (1) 24 Cr L J 381 (1), 

— -S, *tS^Confiscation of ai ticUs—Offence 

justifying— Illegal ordeu 

An order of forfeitu|e of the liquor and empty 
bottles, under S 78 of fee Punjab Excise Act is 
illegal when the offence committed is merely a 
contravention of a rule as to the keeping of the 
registers framed under Ss 58 and 59 of the Act 
and not in respect of the liquor and of the em 
pty bottles withm the meaning of S 78 [Scott 
Smith,!) Sundar Das v Crown 

1923 Lah 14 

PUNJAB LAND ALIENATION AQT-Afpltca- 
btliiy. 

The Land Alienation Act does not apply to a 
case as where ihe service of notice of foreclosure 
IS affected within one year before the Act came 
into operation The proceedings for the enforce- 
ment of foreclosure ot mortgage comprising a 
stipulation of conditional sale remain pending 
until the year of grace has expired {Lc Rossignol 
and Harrt softy JJ ) Bajrang Das v Ghani Ram 

1923 Lah 299 (2) 

— — — S 21 A — ’'Alienation by widow — Subst 
quent decree of Com t— Limitation 

The widow of a Gaur-Brahman had sold hei 
occupancy rights in land to some Rors, and after 
her death her reversioners sued for possession of 
the land. The suu resulted m a compromise, and 
the decree of the Civ 1 Courts was passed in 1919 
The Duputy Commissioner applied in revision on 
12th April, field ihe application is time 


PUNJ. land BEV act, S. 141. 

barred Moreover it fails on the meritb, as, even 
if the alienation Dy the widow contiavened the 
provisions of the Land Alienation Act, it is not 
explained in what way they are contravened by 
the subsequent decree of Court, {Maritneau, J,) 
Ram Kala v HiRA (1923) Lah 218 

S AA— Record of lights — Entry in— 

Caste — Onus of proof 

An entry in the Revenue lecords that a person 
IS of a certain caste does not relieve him of the 
burden of proving affnmatively, ,if the lact is dis- 
puted by the opposit party — S 44 of the Punjab 
Land Revenue Act does not apply to the case. 
{Marftnea and Mott Sagar, JJ ) Sadiq Hussain, 
V Anup Singh 4 Lah 327, 

PUNJAB LAND EEVENUE ACT (XVII OF 1887) 
S 70 — Panchotra money — If wiilun sec it on 

Income of Panchotra is not covered by S. 70 of 
the Punjab Land Revenue Act [Broadway y J ) 
Nand Singh v Lachhmi Narain Singh 

73 I C 1920 

S, III— Partition — Rights of widow 

A widow IS a joint owner of lands thougli with 
limited rights of ownership, and as such is pos- 
sessed of a statutory right to demand partition 
Applying the ordinary rule of law of evidence 
the onus is then clearly upon the paity who dis- 
putes her rights to obtain partition to prove a 
custom to the contrary {MarUneau and Mott 
Sagar, JJ] SANT SiNGH v MUSSAMAt Basant 
Kaur 71 I C 28(2) 1923 Lah 81(2), 

Sg 111 117 — Partition — Question of 

title— Junsdioiton of Civil Court 

S. Ill does not deal with questions of the title 
or with the questions relating to the right of a 
joint land-owner to obtain or compel partition 
which in fact is governed by sections 116 and 177 
; of the Act 

S 111 merely concedes to a widow a locus 
standi before a Revenue Officer for claiming, that 
IS, for applying, foi partition which she may or 
may not be entitled to obtain in virtue of her life 
estate , the proper Course for the Revenue Officer 
in such a case would be to proceed under S, 117 
and to either stay the proceedings for the deter- 
mination of the question of the widow's right to 
obtain partition by a competent Court or to deter- 
mine the question himself as if he where a 
Civil Court 

The mere fact that the partition has taken 
place IS no sufficient reason for holding that a civil 
suit subsequently instituted to decide the question 
of title which has not been disposed of during 
the partition proceedings, is barred [Martmeau 
and Moil Sugar, JJ) Sant Singh v Mt 
Basantkaur 1923 Lah 81 (2) 

71 1 C. 28 (2) 

S 141 — Trees — If land-’-Dehvery of 

possession — How effected 

Trees on land within the meaning of S 141 of 
the Punjab Land Revenue Act and delivery of pos- 
session can only be given by the Collector as pro- 
vided by the section (Uoti Sugar, J ) mmi 
Ram V. Farsa Ram> 74.1, C. l , ms Lah, 693. 
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FTJKJ# LAND REV ACT (XVII OE 1881), 8. 146 

— S 1^5 --Entry as ow net in a summary 
settlement— Ouupancy tenant in the subsequent 
tegular settlement — Value of entiy tn the sum- 
mary settlement 

In deciding the question whether a particular 
person is an owner or occupancy tenant of cer- 
tain land, the entries of the summaiy settlement 
of 1847 Punjab in regard to rights in land can 
not have the same foice as^ those ot the subse- 
quent regular settlement at which a detailed re- 
cord of rights vvas prepared after inquiry 
(Campbell and Soott Smith, JJ ) Mangal Singh 

V Rattan Singh 1923 Lab 12 

S IH— Jurisdiction —Civil Court — 

Limitation 

Where after a partition among the co sharers 
it was found out by one of them that certain 
lands were left out by mistake and also that the 
lands allotted to him were smaller m area than xt 
was assumed a suit for a declaration of his rights 
would be cognisable by a Civil Court as it re- 
lated to title and did not in any way seek to undo 
the prior partition in its entirety Such a suit 
would be governed by Art 120 Lim Act [Shadi 
Lal,C /♦ and Abdul Qadiu J \ Sher v Pi\ka. 
Ram 691 C 601 

PUNJAB LIMITATION ACT (I OF 1900)— 
cabihty 

Wheie the transactions were alienations of 
ancestral land by a male proprietor and as alie- 
nation whether they be regarded as mortgages or 
as sales, time begins to run from tne date ot the 
attestations Even if Art 144 were held to applv 
the suits would still be barred as time would 
begin to run from the date when the alienees came 
into possession as owners and undei S 9 of the 
Limitation Act would continue to run not only as 
against the original alienors but against all the 
world 13 P R 1919 Foil (Broadivay and 
Campbell, JJ ) Sheolal v Moti 

1923 Lah 183 

PUNJAB LIMITATION (ANCESTEAL I AND 
ALIENATION] ACT, S I— 4.pphcabtltty 

The Punjab Limitation Act, I of 1900, does not 
affect any prescriptive right or title which had 
accrued or been acquired before the Act came 
into operation , limitation in such cases would be 
governed by the Indian Limitation Act (Scott 
Smith and Ffofde, JJ) Sarup Singh?; Pal 
Singh 73 I C 367 1923 Lah 642 

PUNJAB MUNICIPAL ACT (HI OF 1911)— 

Adverse possession by muniapahty 

The Municipal committee is not precluded 
from acquinng title by adverse possession under 
the Act (Abdul Raoof, J ) Mahomed Ramzan 

V Muncifal Committee, Adipcr 

1928 Lah, 634 

-S 3 (18) (a)— ‘‘ Accessible to public 

Meaning of. 

“ Accessibld to the public’’ means open to all 
the public in fact whether by right or permission 
(Shadt LaU C J and Fforde, J) Abuul 
H-assan Khan v The Municipal Committee, 
I>elhi Y3 I 725 1923 Lahore 417 


PUNJ. MUN ACT (III or 1911), S 189 (3) 

Ss 3 (13) (n) and 56 (1) (g) -Street- 

Vesting tn Mumupahty— Right of Muntcipahiy 
over public street 

When a street is vested in a Municipal com- 
mittee it has power only to the extent of exercis- 
ing its rights over it m order to maintain it as a 
street It cannot use the public street otherwise 
than a street and it cannot interfere with en* 
joyment of the tight of way by the public by 
leasing portions of it to private individuals 25 
M 635 foil tSco«^ Smith, J) The Municipal 
COMMIXTEE OF MULTAN V TaHLIA RAM 

7$ I C 892 6 L L J 26 1923 Lah. 272, 

Ss 3 Cl (18), 189 and IQZStreet— 

Meaning of— Permission to build— Condition 
sanction 

The expression “ Street ” is defined as meaning 
any road, foot wav, square, Court, alley or passage 
accessible whether permanently or temporarily to 
the public whether a thoroughfare or not As 
regards accessibility mere physical accesses apart 
from the right of access cannot be regarded as 
test 30 B 558 , 6 Bom 686 , 20 B 146 , 60 P L. 
R 1918 referred to Where permission is asked 
for to erect a new building it is open to the Muni- 
cipal Committee to grant a conditional sanction 
and insist on the demolition of a particular wall 
before the building le begun (Broadway, J) 
Municipal Committee Delhi v Abdul Hassan 
Khan. 71 1. 0 776. 

-Ss 33, 162, and 428— Powers of Munici- 
pal committee— Delegation to President— Prose 
cuUon for offences under the Municipal Act 
It IS not competent to the Municipal Committee 
to delegate to its President the powers conferred 
on it by S 152 of the Punjab Municipal Act. 
Prosecution for an offence against the Municipal 
Act can be initiated only by a duly authorised 
agent of tlie Mnnicipality and the authority mpst 
be in writing and must give full particulars of 
the parson to be prosecuted iAbdul Raoof, J) 
Mt Gulzar [an y Emperor 4Xah. 120 

74 I C 433 24 Cr L J 769. 

-S 61 (B) (h)— Religious teacher — Offer- 
ing made to — Tax 

The profession of a theologian or religious 
teacher is one of the learned professions or 
coUingb and hence any income derived from 
offerings from disciples will be taxable under 
S, 61 (B) (b) (Shadi Lah C J and Abdul 
Qadtr, J ) Moti Singh v President of the 
Notified Area Committee 1923 Lah. 127. 

s — Notice of removal of projection 

—Tender of compensation 
The language of S 175 of the Punjab Munici- 
pal Act indicates that the requisition open to the 
Municipality is Subject to the payment of com- 
pensation (t e ,) the tender of compensation must 
accompany the notice [Le Rossignal, J) 
Ghasita V Emperor 4 Lah 168 

73 L C 818 ’ 24 Cr L. J* 701 

S. 189 (3) X8^—Butldingnot abutting a 

road— No conditions enforceabh 
The Municipal committee has no pow0r to en- 
force conditions regulating the line of frontage 
unless the intended building abuts on a street. 
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PTJNJ MUN ACT (III OF 1911), S 219, 

S 193 empowers the committee to refuse sanction 
to build or grant to sanction either absolutely of 
subject to suili modification as it may deem fit 
m respect of all or any of the matters specified 
in sub S (23) of S, 183 That is to say the com- 
mittee may refuse permission to build at all but if 
permission is granted it can only impose such 
conditions as are provided for in the sub section 
{Shadt LaU C, J and Fforde^ ] ) Abdul Hasan 
Khan v Municipal Committee, Delhi 

78 I C, 725 1923 Lab 417 

Ss 219, 172 and Id^—ComfostHon o} der 

The accused erected certain projections over 
hanging a public street without the permission of 
the Municipal Committee The committee issued 
a notice under Ss* 173 and 195 for their removal 
The accused removed all the projections with the 
exception of one which was about 9 inches in 
width The Committee thereupon prosecuted the 
accused under sections 172 and 219 The trial 
Magistrate ordered that the accused should pay a 
penalty of Rs 5 and that the projection should be 
allowed to remain intact HeZrf, that the order is 
without jurisdiction and cannot be sustained 
\Uott Sugar ^ J) The Municipal Committee, 
Multan v Moti Ram 1923 Lab. 686 

S 242 — Powers of Local Government — 

Im^oSihon of taves — FloHfied Areas 
The Local Government has power under S. 242 
(l‘a) of the Punjab Municipal Act to improve on 
a notified area only those taxes detailed in S 61 
Those detailed in S 61 (A) can be imposed 
only with the sanction of the Governor-General 
in Council [Broadway, Harrison and Mott 
Sugar, JJ } Notified Area Committee, Un \ 
AMAR Singh, 4 Lab 442 (F B ) 

— S 2421 (a) — Notification under — Profes 

Stott tax — Natb Tahstldar tf liable to pay 
Where a N6tification under S 342 (1 a) ef the 
Punjab Municipal Act imposed a tax on persons 
exercising a profession, a Naib Tahsildar wnll 
not be liable thereunder as he can appropriately 
be said only to hold an office [Le Rossigital and 
Broadway^ JJ ) Pala Ram v Notified Area 
Committee, Kotaddu 4 Lab 256 73 I 0 785 

PUNJAB PRE-EMPTION ACT (II of 1905), S. 3 (2) 
and (3) — Town — Municipal limits — inclusion of 
rural area 

An administrative act including an area with- 
in the limits of a Municipality does not neces- 
sarily operate to destroy the pre-existing char 
acter of the area and such an administrative 
action IS not in itself sufifiuent to make the area 
bO included a sub division of a town for the pur- 
poses of pre-emption At the same time the ni- 
clusioh of an area in Municipal limits is strong 
evidence of the urban character of that area 
It is not the law that any portion of an agri 
cultural village may lose its character as such and 
^come, by the force of circumstances, a suburb 
of ^ and a suburb of this nature is to be 

a sub division of a town, {Pipon J 
C ) "An p. Kalandar Khan, 73 I C, 200 

not existing at time 

exists at thp time of 
Bgf ft does ndl f # does not esi^t At the 


PUNJ PRE-EMPTION ACT (II OF 1905), S 6 (a) 

tune of suit' [Abdul Raoof, J) Azim Khan z; 
Sewa Ram, 73 I C 797 1923 Lab. 468 (2) 

Right of pre eni'fhoi^-'Datc of accrual-^ 

“ Owner jueantng of 

There is nothing in the Punjab Preemption Act 
which declares that a pre-emptor's title vests at 
the date of the sale or which modifies the explicit 
direction of Older 20, Rule 14 Code of Civil Pro 
cedure that Courts shall declare the title of the 
preemptor be deemed to accrue fiora the date of 
payment into court of the purchase money aftei 
decree Nor has the Act qualified the term 
‘ovviiei’* so as to mean a person who is not 
in danger of losing his ownership right at the 
suit of a pre emptor [Campbell^ /,) Hadayat 
Ullah p Ghulam Mahammad Beg 

73 I C 444 - 1923 Lab 529 

What is a sale 

Where the sale prise was Rs 100 and the sale 
deed was unregistered, the fact does not render 
the transfer something other than a sale within 
the meamng of the Punjab Bre emption Act 7 
All 482 Foil [Chambpell, J ) Ganda Singh v 
Bhan 73 I C 758 1923 Lab, 310 

S. Z [Z)'^Urhan immoveable property — 

Test of 

To determine whether any specified area is part 
ot a town or part ot a village, the test to be appli- 
ed IS whether such an area has reiained any of 
its original characteristics which would be con- 
sistent with the organisation of a society to whom 
the principles of pre-emption in agricultural com- 
munities would apply or whether it is one to 
which the principles' of town pre-emption apply 
[Ptpon^J, C) Mahomed AliKhani' Makhan 
Singh 73 I C 855 

S S (5) (a) — Sale by Guardian appointed 

by court with sanction of courts Presumption 

S, 29 of the Guardians and Wards Act prohibits 
the sale by a guardian of the property of a ward 
without permission of the Court The Court under 
this section makes no order for sale, but merely 
authorises a transaction which would otherwise 
not be binding upon the minor The sale is in 
fact of a transaction inter partes approved of by 
the Court The Court hawing approved of the con 
teraplated sale has no further stay in the matter 
Consequently such a sale is not exempt fiom the 
law of pre-emption and S 3 (5) (a)^ of the Pre- 
emption Act has 110 application to the case, 
[Shadt Lai C, /, and Fforde, J) Salig Ram p. 
Bark AT Ali 4 Lab 164 5 Lab L J 406 

73 1 0,442 (2) 1924 Lab 48, 

S ^-'Adalphi ienurc'-lf a sale 

The creation of an adalphi tenure in which po 
consideration passed does not amount to a sale 
and hence does not give rise to a right of pre- 
emption, [Scoit Smith, J) Allah Rakhaiya 
Khan p. Ahmed 1923 Lab 70^ 

S. 6 (a)-— — Shop or residential 

house— Test of ^ 

The question whether a building in Lahore City 
la a shop or a residential house must be decided 
with the reference to the chief or most important 
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PTJNJ. PEE-EHPTION ACT (II OE 1906, S 6 (a). 

purpose to which the building is devoted 
Where the primary value of the building in ques- 
tion lay in certain shop the rest ot the hou^e being 
neglected and of comparatively insignificant value, 
no right of pre eroption exists in respect of the 
property {Broadway and Campbell, JJ ) Lal 
ChaND 2 f Mt, Begam 3 lah 433 

6 I I I 193 71 1 C, 746 1923 lah 262 

- — S g (a) — Pre-emption — Shop — Bmldtng 

when deemed a shop. 

Where no goods are sold in a building, the 
building cannot be said to be a shop the word 
“Shop” denotes a building or an apartment which 
IS primarily used tor buying and selling 
goods {Martmeaut I ) Wadiuwa Mal v La.ch 
man Da8 72 I G 591 

Ss, 7 and IB— Custom of pre-emphon — 

Lahore Git's — Sale of site — Rirglit ofownei of ad- 
jateni building 

tl there is one thing which is clearly established 
in Pre emptiou Law it is that if in a dehnite 
mohaila or sub division of a town the custom of 
pre emption exists, it must be treated as existing 
throughout the whole of sub-division 44 P R 
1903 122 P R 1888 . 52 P R 1903 referred to 
Where the owner ot a site has sold it, the owner 
of the adjoining building has a right of pre em- 
tion 80 long as the building subsists. [Han ison 
and MartineaUt JJ ) Allah Din v Shankar 
Shan 711 C 893 

— — S 12 { 2 ]— Persons entitled to pre empt, 
N W F — Provinces^ 

The law of pre emption m N W F Provinces 
deprives a person claiming to succeed by will or 
other form of artificially regulated succession 
from putting forward claims under S 12 (a) ot the 
Punjab Pre-emption Act, but it includes ail cases 
where the pre emptor would be entitled to succeed 
to the property by right of blood relationship, wbe 
ther such relationship is with the vendor or his 
heirs, (Pipon, J C ) Habib Gul v Shahdad 
Khan 73 I C 594 

-Ss 15 and Bl-^Righf of pre-e'tnption— 

Sale of occupancy rights— SutL by a Landlord 

Where an occupancy tenancy is sold to a per- 
son having a right of pre emption under S 15 (a) 
or (b) of the Punjab Pre emption Act, the land- 
lord IS not entitled to sue under S 21 for pre- 
emption (Campbed, J ) Ahmed Khan v Jang- 
BA7 Khan 721 C 816 

S. 16 (a) — House— Reversion ef and owner 

of land* 

Reversioners have a better claim to pre-empt- 
a standing house than owner of the land. {Uat^ 
imeaut J ) Sardar DiN v, Mt Ajah Bibi 

1923 Xah 394 (2) 

8 15 {h}--Widow—lf can pre-empt— 

Co sharer — Shamilat land 

The widow of a vendor of land, not being his 
heir, is not entitled to claim pre-emption. Where 
the pltfintjfi in a pre emption suit la found to be 
a co^vhajrer in the proprietary Ian the mere fact 
tfiat a pdrtrpn of the Shamilat land only has been 
spld canfiot deprive plff. of the right to maintain 


PUNJ PBE-EMPTIOK ACT (II OE 1905), S. 22 ^4) 

the suit as a co-sharer [Abdul Raoof and Abdul 
Oadtr, J] ) Mt. Amir Nxshan v Kanshi Ram 

69 I C. 191 

S IB— Premphon— Cosharers— Plain- 
tiff CO shat et acquiring portion nndet decree for 
preemption — Subsequent Suit* 

The right to pre-empt is a right to be substituted 
for the vendee A successful pie-einptor is ves- 
ted with the rights of the vendee whom he dis- 
lodges not from the date of the sale but 
from the date on which he enforces his- 
nght (i e ,) from the date on which he satis 
fies the condition of his decree and brings it 
into opera lon No doubt, he is substituted for 
the vendee in all the rights that were transferred 
bv the sale, but it is unreasonable to conclude 
that the piocess of substitution takes places on 
any date prior to the satisfaction by the presump- 
tion of the conditions on which bis decree has 
been granted to him Any other conclusion will 
really increase the difficulties of persons desiring 
to dispose of their property by sale for they 
would have to enquire regarding the existence not 
only of ostensible protential pre-emptois but 
would also have to enquire into the history of 
contiguous estates [Le Rosstgnol and Harri- 
son, JJ) Mahomed Akbar Khan v Mahomed 
AZIM Khan 4 Lah 137 73 I 0 318 

1923 Lah 461 

S 16 — Suit for pie empf ton— Existence 

of common party Wall, 

Plaintiff the owner of a shop adjoining a house 
which was s»old has a right of pre-emption over 
the house sold on the ground that the rafters and 
beams of the house and the shop rest on a com 
mon wall [Broadway and Wtlherforcc, JJ ) 
Chela Ram v, Mehr Chand 6 Lah L J 63 

701 C 901 

S, 16 [%)Scope of—Emldtng or struc- 
ture — What IS— Owner’s right of pre emption. 
The owner of “ building or other structures" 
on a site is like a co-owner in the property sold 
and his right of pre-emption is inferior only to a 
co-sharer therein The word "building’’ or 
" structure*’ is not defined but it may be stated 
every building is a structure though every structure 
is not a building [Broadway and Zafar Ah, JJ,) 
Mahomed Umar v Fayaz ud-din 

73 1 C. 911 

S, 22— Preliminary deposit — Production 

of seouniy bond— Efficient security. 

Where the plaintiff in a pre-emption suit was 
directed to furnish security for the lull amount of 
the sale price or pay luto court a fifth of the 
amount and after the expiry of the time prescribed 
by the Court for during the aforesaid acts the 
plaintiff filed a security bond for less than the 
required amount and atter the expiry of the time 
fixed Held that the suit was rightly dismissed 
for non-compliance with the order ot the court, 
[Abdul Raoof, J ) Sultan if, Shera 

1933 lah, 267 (1) 

— S 22(4) — ‘Shall be rejected — Meaning 

of 

The phrase “his plaint shall be ‘rejected’ ” 
read with the provision as to an extension of time 
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PTJl? J PEE EMPTION ACT (II OF 1905), S 29 

means that the plaint shall be rejected if the 
Court should not deem it proper to allou further 
time and though the Court ma} not extend time 
suo motu it should not all the same, act with such 
celerity in rejecting the plaint as not to allo^ the 
plaintift even a moment for reflection or action 
{Mariineau and Zafar Ali^ JJ ) Ram Rattan v 
Rajaram 1923 lah- 643. 

-S. 29— 'Suit for pre-emption — Limitation 

—Starting point See (1922) Dig. Col 957 Tola 
Ram V Loeinda Ram 69 I C 715 

S 30— Einchon of ttnanis-- Physical 

;pQSsessto n 

In the case of land in the possession of tenants, 
it IS capable of physical possession and a suit for, 
pre emption brought more than a year after the 
eviction of the tenants is baned. [Le Rosst^nol, 
J ) Tulsi Ram v G\^WA 69 I 0 418 

S 30 — Joint undivided holding — Physi- 
cal possession — Limitation 

A share m an undivided mahal is not suscep 
tible of physical possession within the meaning of 
S 30 citing Ellis Law of Pre-emption, 4th Edn , 
p, 40. {Broadway, J ) Md Ata Ullah ICsAN.-y 
Gopal Mal 1928 Lah 74 (2) 

— — S 80 — Physical possession — What ts^ 
Possession of tenants 

“ Physical possession m S 30 of the Punjab 
Pre-emption Act means personal and immediate 
possession. When the land is m the possession 
of tenants at-will, it is not capable of physical 
possession for the purposes of the section. [Scott, 
Smith,],) Haider Alt Shah V Bhaikhe Shah, 

1923 Lah 94 

S 30 — Pre-emption — Sale of property in 

physical possession of vendee-- Limit aUon 

Where prior to the sale the vendee was already 
in physical possession of the property sold as a 
tenant, and no physical possession could be given 
to him, the period of limitation for a suit for pre 
emption starts from the date where mutation was 
attested {Brasher, J ) Misri Khan v Shahji 

711 C 823 

— — S 30— of undivided share-- Physical 

possession — Lmttaiion, when begins 

If the assignee from a co sharer of joint undivi- 
ded property gets possession of any portion of the 
property, time begins to run under S 30 (2) of 
tbe Pre-emption Act from the time of such assemp- 
tion of possession {Le Rossignol, J ) Sardar 
Ali V. FaziL 1923 Lah. 76 

FENJAB TENANCY ACT (XVII OF 1887), S 4,— 
“ Land'' meaning of 

The manufacture of saltpetre is not an agri- 
cultural purpose or a purpose subservient to 
a^icultnre and property is not land within the 
of S 4, (1) of the Punjab Tenancy Act 
Tinted it IS occupied or has been left for agn- 
c^tupral purposes or for purposes subservient to 
agticnlture or for pasture What has to be 
the character and use of the 
property at the time immediately before the cause 
of aohon arost^hd the nature of the suit wiU not 


PtINI TENANCY ACT {XVII OF 1887), S 

be affected in other ways, (Maiitneait, J ) Seth 
Karori MALy Wasawa 1923 Lah 462 (1) 

S 4 (6)— Posiiiuw of Muqarndai — Pen 

ant or infenor pi oprietor 

A Muqarndar is a tenant and not an inferior 
proprietor A tenant is a person who holds land 
under another person, and but for a special con- 
tract would be liable to pav rent for that land to 
that other person Muqarndar holds the land 
which IS subject to his right under the proprietor 
to whom he pays a fixed tent {Hai nson, J ) 
Kanshi Ram v Shah Nava7 71 1 C 811 

1923 Lah 295 (2) 

Ss 63 and 76 {1)— Occupancy tenant^ 

Issue of notice of sale to the landlord~-With- 
drawal from proceedings — Jurisdiction 

In answer to a suit for possession brought by 
the plaintiffs the defendant appellant set up a 
sale to him under the pro\ ision of S 53 of the 
Tenancy Act 

It was not tbe intention of the legislature to 
render the action of a tenant irrevocable once he 
had made an application under clause (2) of S 53 
and that a tenant has as much right to refuse to 
carry on the proceedings as the landlord has to 
refuse to accept the valuation ot the right of 
occupancy by Ihe Revenue Officer, It will be 
seen that under sub b (6) ot S 53 the Revenue 
Officer after having decided on the value has to 
fix a date by which the landlord has to pay the as- 
certained price, but that the landlord iS not com- 
pelled to pay that price and may resile from the 
position taken up by him under sub-clause (3) 
Similarly a propei construction of this section 
enables the tenant to withdraw his offer up to 
such time as the landlord makes the payment 
contemplated by sub-clause (5) [Broadway an^ 
Moil Sagai , JJ ) Ghulam Qutab hd-din v 
Sardara 73 1 C 209 4 lah. 173 

6 Lah L J. 338 1923 Lah. 621 

S 6d— Partition of occupancy tenancy— ‘ 

Survtvours iHp — Claim by landlord 

Joint tenancy according to the Punjab custom 
IS not the same as the estate known as joint ten- 
ancy in English Law, As regards the landlord, 
joint tenants of a holding, even though it was 
not held by their common ancestor, are to be re- 
garded as single tenant and as long as any of them 
or the descendants of any of them survive, the 
landlord cannot claim the share of any tenant 
when the line has died out Where a holding is 
divided for purposes of cultivation or m order to 
raise money, it does not amount to a partition (Le 
Rossi gnol and Zafar Ah, JJ ) Amir Khan v 
Minh Mal. 6 Lah, L J 381 73 I C 370. 

— — S. Jurisdiction— Claiming a share 

in\ occupancy holding — Ciml Cowt, jurisdiction 
of 

Where the plaintiffs claim a share m the 
occupancy holding and not as tenants under de- 
fendants the amt is tenable by Civil Courts, 
(Le Rosstgnol ahd Martineau, /.) Santa Singh 
Vie 9INGH 4 Lah 196 ^ 76 1 0 646 : 

1923 Lah; 500 
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PTJNJAB TENANCY ACT, (XVII OY iSSY), S 11 

S 11 {Z)— Declaratory suit for rents not 

reliable Ctvtl Court 

A suit for a declaration that the plaintiffs are 
entitled to leceive rent m kind and in cash, is 
not liable by the Cml Courts and le covered by 
S 77 (3) (1) But even if the Sconteution that the 
suit IS one for the correction of a revenue entry 
be sound it would be triable by a ctKenue court 
alone, and that the jurisdicti'^n of tin Civil Courts 
would be barred under S 158 (2) (». i/ of the Land 
Revenue Act {bcott Smith and Mj(' Sugar , JJ ) 
Dasondhi V Badar Bakhash 

4 Lah 127 5 lah I J 335 IS I C 673 
1923 lah 405 

S 77 (3) — Prov 1— Sa^pe of See 

(1922) Dio. Col 959 Nukid Husiain v Fazal 
Illahl 66 I C 645 (2) 

S 77 (3) (b) (l)---JimsdtLt/jr 

Where the plaintiff m substance wanted to go 
behind a decree of Revenue Cour: commuting 
rent from cash to kind held the civ 1 Court had 
no junsdiciion, though plamtilts .rsserted that 
defendants acted fraudulently in jotaining the 
decree of the levenue court {f citnphell J ) 
Dalipa V Barket Ali 1923 Lah 412 

S 77 (3) {p) -^Jurisdiction -Civil or Re- 
venue Court — Declaration of tight to recover 
dues, 

A suit for a declaration of a rftht to recover 
dues in kind is one arising out of the conditions 
of a tenancy and is cognizable only by a Revenue 
Court, (Pipon, J C ) PuNNU L4T i- Bhoja Ram, 

73 I C 760 

S BB—'CtviliCourt if get" j unsdioiion by 

reference 

When a Revenue Court refers pjirties to a civil 
suit under S, 98 of the Punjab Tenancy Act, the 
Civil Court does not thereby acquift; jurisdiction 
to hear a suit which it would otherwise be incom 
peteat to entertain under all other provisions of 
law (Pipon^J. C ) Punnu Lal v Bhoja Ram 

73 I C 760 

$ IQQ -Civil Decree-^ Registration as 

revenue couft decree — Memo of a/peal sent to 
Revenue Courts 

Under S 100 of the Punjab Tenancy Act High 
court has the power to order that a decree passed 
by a civil Court be registered as « decree of a 
revenue court Therefore the inejuio of appeal 
was directed to be sent to Reve; ae Appellate 
Court after the registration of the^ decree of that 
Court as decree of a Revenue Court (Scott Smith 
and Mott Sugar, JJ ) Dasondhx v Bader Baksh 
6 Lab L J, 336 73 1 0 673 
4 lah^ 127 (1023) Lab 405, 

BBEBANASPINBABY — -Proof of 
— Knowledge of the rhcrtts of the ca^e —Evidence 
as to 

Where persons claim under tranaactions with a 
pardanashin lady the burden is ^^pon them to 
ptove by the strongest and a nlo4t satisfactory 
evidence that the transaction were zeal and bona 
fide ones and fully understood by t%e lady 21 W 
R, :640 23 Ctf 949 referred tow A cr^mpromise of a 

Y D— 74 


I BAILWAY 

litigation by a pardanashin lady is sufficiently 
proved by showing that the general result of the 
compromise apart from its details and le^al 
tecbiiicahties were explained to her by disinterest 
ed and competent persons fully conversant with 
the whole matter and that she understood the 
subject Where the question is whe her a com- 

^ pardanashin 

lady that the affirmative of the proposition is not 
established by showing that the evidence of wit- 
ue'sses who deposed to a contradictory negative 
proposition IS not reliable The fact that an 
appellant draws out money deposited m court m 
pursuance of the decree of the lower Court does 
not preclude him from questioning the correctness 
01 the decree on appeal (Lord Atkinson^ Srimati 
bARAT KUMARI DaSI V AMULYADHAN KuNDU 

17 1 W 481 32 M L T (P C ) 137 

87 C If J 601 26 Bom L R 548 
(1923) M W N 392 72 I C 632 
{1923) P C 13 (P C ) 

““ ^^sposition — Courtis duty 
(1922) Dig Col, 959, Harichand of Delhi v 
JuGUL KishoRe of Delhi 6 Lab L J 65 


-^Transacuon by ~ VaUMy - JunsH.c 

The jurisdiction of ^,ourts of law to afford 
protection to pardanashin ladies rests on a 
presumption of imperfect knowledge of the world 
and exposure to undue influence A person taking 
a document from such a lady is bound to show 
affirmatively that she understood the nature of 
^e transaction and the effect of it, The duty of the 
Court in such cases is laid down by Mukerjee T, 
m -34^ L J 663 (Das and Kiilwant Sahay, JJ) 
Rao Bahadur Man Singh v Maharani Nawal- 
KHBATi* 2 Pat 607 4 Pat. L, T 336 

73 I. C 822 1923 P 492 


-^Transferee from— Burden of proof— 

knowledge of transaction 
Where the terms of a sale deed entered into by 
a pardanashin lady are not explained to her, it is 
not binding on, them where the transferee sues to 
enforce the deed, the onus is on him to show fair 
dealing and independent advice to the lady But 
when she alleged fraud land comes into court, she 
mpst make a pnma facie case before the transfers 
IS called upon to move fair dealing and indepen- 
dent advice (Abdul Raoof and Fforde.JJ,) Muham- 
mad Shafi V Kalsum Bi, 4 431^ 

RAILWAY Carnage of goods — Contract as to 
freight— Parties if bound 

Where there is an original contract to carry 
goods according to the inaund rate, the Railway 
Coy IS not entitled to alter that agreement. But 
if there was no such contract at all and the Com- 
pany, had originally charged at the wagon fate but 
there was a miscalculation on the amount charged, 
the company ( an recover the balance, (Sulatmanl 
/ ) B B and C I Ry Co, V Firm of Budh Sen 
PUSP Chand 21 a L j 830 L R, 4 A 670 

9 0 & A L R 1074, 


Contraqt to carry goods— Goods carried 

at owner’s risk under Risk Note Form— Loss Of 
goods— Wilful neglect— Inference from condubf-r. 
Onus of proof See (1922) Dig Col 960 CENxltAt 
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RAILWAY. I 

INDIA SPINNING AND WEAVING Co V G I, P 
Railway^ 4*? ®om 166 

Rtsk-note B — Damages for un 

reasonable delay 

In a case of despatch ol goods by railway 
under Risk note B if U is proved that the party 
suffered damage 00 account of unreasonable delay 
in conveying them and not an acount of loss or 
detenoiation, the company is not protected from 
liability by the clauses of the Risk note {Damels^ 
J) East Indian Rail\\a\ Company v, Gopi 
Krishna Kashi Prasad 45 A, 634 . 

21 A. L J 448 L R 4 A 242 1924 A 8 

Risk^notcs H or B— Liability of railways 

See (1922) Dig Col, 960 The Bengal North 
Western Rahway Compan\ t Abdul Karim 

70 1 C 747 

^Risk rates and ordinary rates— Des 

truation of goods — LiabiUty — Burden of proof 

Where goods were earned at owner’s risk rate 
over part of the journey and at the ordinary rate 
over the rest and were destroyed during the latter 
part of the jouiney, the Railway Company are in 
the position of bailees and have to prove affirma- 
tively that they took the same degree of care as 
a prudent man would take over his own property 
(Mears, C J and Piggoti, J) Messrs Gadodia 
and Co V G. I P Ry Co I. R 4 All 619 

22A L J 1 

RAILWAYS ACT, (1890), Ss. 3 (8), 77 and 140— 
Loss of consignment — Notice of claim for com 
pensatton-'On whom notice should be served 
^ A plaintiff claiming damages for loss of a con- 
signment of goods sent by a Railway must serve 
notice of the claim onthe^Agent and i ot upon 
the general Traffic Manager 28 A 652 , 3l B 
534 , 36 C 194 , 36 M 65 Ref {Le Rosstgnoi 
and Zafar Alt, JJ ) Agent B B and C I 
Railway v Firm op Manohar Lal 

6 Lah, L J a 71 1 C 469. 


railways act (1890),J 72 

S 1^— 'Burden of Vroof 

Where a risk note'is proved to be valid and the 
company has proved loss, the burden is on the 
other party to establish that the loss was due to 
wilful neglect of the Ry, administration or to 
theft by or due to the wilful neglect of its servants 
[Maepherson, J ) East Indian Ry Co v Mes- 
sers Gopiram Gourishankar, 73 1 C 642 (2) 

Ss 72, 76 — Consignment of goods — Risk 

note— Suit for compensation for loss— Onus 

Where goods consigned to a Railway Company 
under the special terms of a risk note are lost and 
a suit IS filed for damages, the plaintiff has to 
prove how the loss occurred, (Oldfield and Deva 
doss, U ) Narayana Aiyar z/ S I Ry Company 
Ltd 18 L W 322 76 I C 260. 

Ss 72 and Xb'L-’Dehvery and accep 

iance 

The making over of the goods to and the 
leceipt of them by the Station master following 
upon the letter of instructions by D. T S, was 
dehveiy tor carnage within the meaning of S 72 
Loss or damage by fire having been committed it 
IS tor the detendant company to prove that they 
had taken the care described in S 161, and that 
there was no^neghgence on tbeir part (Kotwal 
and Prideaux, A, J C) CP Railway Co v 
Whittle & Co 1923 Nag 174. 

S< '72—luibiltty for loss— Amount of 

cate lequtred 

Under S 72, Railways Act, the responsibility of 
a Railway Administration for the loss of goods to 
be earned by railway is that of a bailee under Ss 
161, 152 and 162 of the Contract Act i e that of 
a prudent man in his own affairs Where m 
the course of the tiansit, they send goods in a 
boat with many leakages and thereby loss ensues , 
they will be liable, (Chat ter jea and Cuming, JJ ) 
Lakshmi Narain Bauinath V Secretary op 
State for India, , . 27 C W. N 1017 

1924 Cal 92 


— - — S 42 (2) — Reserved accommodaHon for 

a class 


Tha railway is entitled to reserve accomraoda- 
tioufor a particular class of persons without 
showing undue preference The onus of proving 
undue preference is on the person who asserts it 
It IS a question of fact whether there has been 
iDidue preference 

Per Shah, A C J — penal provision ought 
to strictly construed and it is for the prosecu- 
tion to maaeout that the compartment could be 
legally reserved m the manner it was reserved on 
thq occassion A reservation of this kind is apt 
to hiyolve a transgression of the lim tation laid 
down in S 42(2) (Shah, A C J Ciumpand 
Marten, JJ) Emperor v Narayan Krishna 
qOGtB 47 Bom 465 26 Bom L R 26 

; 721 C 26 24 Cr L J 397 (192a) b L 



69 and $0 —Carnage of goods by rai 
id consignee— 'Damage to goods— 
:qr clean receipt— JRefusal— Sale 0 
Dig Col 962 Sri Gangai 
C9 LTD V East India Railwa' 


Ss 72 and^77 — Loss of goods — Liability 

of railway company— Risk note — Effect of 

It lb not the law that in the case of non-deli- 
very loss ought to be presumed and the^plain tiff's 
suit dismissed on the ground that he failed to 
prove that the same was due to the wilful neglect 
of the Company or of its servants In such 
cases the Railway Company must give proof of 
the actual loss of^ the goods that it is ^not suffi 
cient that they have not been delivered After 
the loss 18 proved it is for the claimant to prove 
the exceptional Circumstances mentioned in the 
Risk note making the Railway Company liable 
for damages as wilful neglect on the pari of the 
Railway servants or theft by them There is no 
authority for the contention that" loss/’ m a 
Risk note includes loss by non delivery or con- 
version, [Uoh Sagar, / ) G, I P, Ry Co v 
OF Panna Lal Gopalji 72 I C 779 

1923 Lah 609 ^ 

— — Bs 72 and 80~Loss of goods — 
delivery — Responsththty of Railway Company 
Burden of I Proof— Neglect of Railway servant, 1 
Under Bs 72 and 80 of the Railway Aet» 
of goods includes loss suffered by the oonsi^of 
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or the owner whether such loss occurred by 
reason of misdelivery or non delivery 41 M 
871 , 43 M 617 , 43 B 386 followed Where a 
Contract, as for instance a risfenote, contains an 
exception and a proviso, the party who desires to 
take the benefit of the exception must not only 
plead It but prove it, and if that is done, the other 
party who desires to take the benefit of the pro- j 
viso must prove that the subject matter is not 
within the exception In the case of a risk-note in 
form B the onus is m the first instance upon the 
Railway Administration to prove that there was 
loss of the description for which the Railway is 
entitled to claim exemption from responsibility 
and when that is done, the onus shifts to the 
consignor to prove that the loss was due to the 
wiltul neglect of the administration or their 
servants wrthm the meaning of the proviso 45 
Bom 1201 , 4:4 I C 396 distinguished {Mulheti 
and BuckmlliJJ) The G I P Ry. Co. v 
JiTAN Ram Nirmal Ram 

2 Pat 442 1923 Pat 82 4 Pat I. T 173 

1 Pat I B 169 72 I C, 440 1923 P 283, 

S ^2— ‘Loss of goods — Smt for damages 

'—Risk note Form B — Onus of proof > 

In a suit for damages for goods consigned to a 
Railway under Risk note from B the onus is 
initially on the plaintiff consignor to show wilful 
neglect or theft apart from mere loss of goods, 
Wilful neglect is mostly to be inferred from the 
circumstances Where the sealed waggon con 
taming the goods is kept at a jungle side radway 
yard for 2 days with no protection against thieves 
and the seals are found broken the court can 
infer the loss is due to wilful detauU [Sulatmatiy 
J ) East Indian Railway Company v Sri Ram 
Mahadeo 21 a I j 896 I B 4 A 6X2 

S 72—Non delivery of goods— Loss- 

Suit for damages — Negligence — Burden of proof. 
See (1922) Dig Col 964. Daudbhai G I P 
Ry Co 69 I, C 760 

S 72 — Railway ’^Conugnment of goods 

^Rtsk note Fo^'m B — PtoiecHon under when 
available to Railway Company — Liability of 
consignor^ Ba ttfica tton 

Where a plaintiff who consigned his goods for 
carnage by the defendant railway Co under a 
risk-note in Form B brought a suit for compensa- 
tion for non-delivery of the goods, the defendant 
company cannot escape liability by having 
recourse to the Risk-note unless they have 
pleaded loss or destruction lu their written 
statement In such a case the plaintiff may rest 
his claim on the presumption that the goods were 
stiU in the possession ot the Railway Company, a 
presumption which may be raised under S, 114 
Illn (d) of the Evidence Act, The reason why it 
IS so necessary to lay stress on the pleadings in 
such a case is this— that the plaintiff has already 
a very heavy burden indeed and that it would 
not he just to increase the burden by excusing 
the defendant from the necessity of pleading 
loss^' or ^destruction' It may be loss m the 
ordinary sense of the word or it may be destruc- 
tio^H:^ ffr^or watdr or Y^rmm but the plaintiff i 
sfhouldat IfiJa^tKhave some knowledge that 


BAIXWAY8 ACT (1890), S 72 

goods are no longer in the company’s possession 
Where a broker signs a Risk-note B on behalf of 
a buyer of goodv, the latter may ratify the 
contract including the contract of carnage with 
the Railway under the Risk note B (Foster, J) 
East Indian Ry Co and G I, Ry Co v 
Firm Sukhdeo Das 4 Pat L T 443 - 

741 C 481 1924 P 25 

S Railway — Consignment of goods 

— Risk- note Form B~~Thejt from running train 
— Bui den of proof 

The plaintiff sued the detendant Railway Com- 
pany for damages in respect ot short delivery of 
goods The plaintiffs had signed tuerisk note B, 
and in order to recover the plaintiff had to prove 
that the loss was due to theft by or to the wilful 
neglect of the company’s servant®, transport 
agent, or earners employed by them before during 
and after transit over the said railway or other 
railway lines working in connection therewith, 
etc. provided that the term “wilful neglect” 
could not be held to include fire robbery fiom a 
running tram or other unforeseen accident Held 
that although in equity the railway company 
ought to give such iniormaiioii to their customers 
as IS in their possession with regard to the loss 
of goods delivered to them under the law it was 
not incumbent upon them to do so and they were 
not obliged to go out of tbeir way to assist the 
plaintiff in proving wilful neglect In this 
country it may be adopted as a safe rule that the 
railway should produce before the Court for 
examination those of their servants who were m 
a position to be acquainted with the facts relating 
to the disappearance of their customer’s goods 
Smith, Ltd V G Ry Co (1922) 1 A G 178 
Ref (Macleod, c/j, and Crump, /,) G 1 P 
Railway v Himati al Jagjivandas 

26 Bom L B. 360 
73 1 C 606 1923 Bom 389 

S 12~-Railway — Risk note Form B — 

Loss of goods— Meaning of 
Risk note B gives the railway absolute protec 
tion m respect of damage to the goods but it does 
not protect them against loss if the loss was due 
to the wilful neglect of their servant Loss of 
goods means loss of the goods by the Railway 
Company and not loss to the plaintiff 21 A L J 
220 foU. Where a person brings a suit for 
damages for short delivery of goods consigned, 
the railway company must give some evidence 
that the goods delivered had been lost before 
they could claim the benefit of the Risk iiote 
{Darnels, !) East Indian Ry Co v Firm of 
tClSHEN Lal Tirkhamal 45 A. &30 

21 A L. L 438 L B, 4 A 249 
9 0 & A* t B 631 , 73 I 6. 986 t 1924 A 7. 

8, *12— Railway— Rnk note Form H— 

ContpensaiiOtt for non-delivery — Refusal to 
reweigh 

The plaintiff consigned a certain quantity of 
coal for carnage by the defendant railway and 
gave a Risk-note m Form H, During the course 
of the traffic, th^re was some trouble with the 
waggon which earned the coal and the coal Was 
then taken out and put into another truck ^hich 
reached its destination some 5 months affer 
ptd^er timd 
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The plaintiff suspected a consideiable shortage 
in the coal and agreed to take delivery if toe 
Railway Company would weigh or measure the 
amount of coal so delivered To this the 
Railway agreed but subsequently refused to do so 
In a Suit by the plain litf for compensation for 
non-dehvery. Held that the Railway having 
made a special contract to reweigh. could not 
back out of it and that the plaintiff was entitled 
to a decree. [Foster J) The East Indian 
Railway Co v The Nadia Coal Co 

1 Tat L E 336 1924 P 39 

3 72~-i?isife-nofe — Constgnment'-^Deteri- 

Grafton of goods^Cctuse of acUon 

Certain quantity of wheat Hour was despatch 
ed by railway under the terms of a risk-note 
whicn held the Railway Company concerned 
liable only m case of loss of one or more packa- 
ges forming part of the consignment Owing to 
a mistake on the part of the Railway the bags 
were sent to a wrong station , during the course 
of the transit the goods deteriorated Held^ that 
the consignor had no cause of action against the 
Railway (Stuart and Gokul Prasad, JJ ) Ram 
Kishun Ram v North Western Raiaway 

L R 4 A 20 1923 A 132 (2) 

S *12— Risk- note — Loss of goods— L%abt 

Itty if railway 

If the article m respect of which a risk note in 
Form X was given was not one of the excepted 
articles, the mere giving of the risk note X 
would take a vay the liability of the Railway 
Company [Rafiq, J ) Kidar Nath Rajnarain 
V, East Indian K\ 21 A L J 351 

L B 4 A. 204, 

S. *l2—Risk'note — Package— Meaning of 

Held, following 41 C 576 and 21 C W N 815 
that the w rd "package" means both that which 
IS packed and that m which it is packed its cover- 
ing or receptacle, [Das and Adamt, JJ ) Bhagwan 
Das V The EastT Indian Ry, Co, 

4 Pat I T. 392 72 I C 133 1923 P 487* 

8 i2—Risk-notcSig nature by agent— 

Consignor if bound 

Under S 72, if a person who delivers the goods 
to the company s gns the Risk note, the consignor 
IS bound and he cannot impugn the authority to 
Sign [Macpherson, J ) East Indian Ry Coy, v 
Messrs Gopiram Gourishankar 73 i q 642 [2) 

— 3 72 — Risk” notes A and B— Onus on 
Rarlways 

In case of short delivery of a consignment 
booked under Risk-notes in forms A and B the 
initial onus of establishing loss, destruction or 
deterioration of or damage to the said consign- 
liient, lies on the fStilway Administration 
qoqoernedi and the onus of proving that it was 

S qe neglect of the Railway Administranon 
heft by, or to the wilful neglect of, its 
5 '^etc., should not be thrown on the 
;|aicqmg compensation for it. A Railway 
Yacking shelter under a risk note for 
lion-tmEvery ot the whole or a part of a 
must show that ii was losh [Zafar 


EAILWAYS ACT (1890), S 72 

Alt, J) East Indian Railway Co LtdF v irm 
OF Mohan Pannamai 73 I C 447 (3) 

1933 Lab 433 

S 72 '-Risk note^ Form B Deterioration 

of goods— Df>, triages — Ltabthfy of Railway — Loss 
—Meaning a*, 

Tne piaini'ff made over to the defendant rail 
way several parcels of mangoes for transit from 
Saharanpor#- m Lahore At the time of sending 
the goods tbf* plaintiff executed a Risk-note in 
Form B. Tde goods were delayed in transit and 
did not reacn Lahore till a fortnight after and by 
that time the fruits had become rotten, Delivery 
was offered 0 the consignee but was refused by 
him and the goods weie then destroyed by the 
railway Ii a suit by the plaintiff to recover the 
value of comgnment, the Railway Company 
claimed the protection of the Risk note Form B, 
plading that as there was no loss of the goods by 
them, the plaintiff could not recover The Court 
below found that the delay m the transit of the 
goods and V ^ resulting deterioration of the fruit 
was due to gioss negligence on the part of the 
railway ser\ ints Held that though the detenora 
tion was due to the neglect of the Railway servant, 
the contract 'vf indemnity contained in the Risk 
note excluded ihe defendant’s liablity The word 
’loss" in the risk-note meant loss by the Railway 
administratior? and could not mean loss to owner 
in the sense of injury to him arising out of his 
being depru-^dof his goods 1897 F R 23 referr- 
ed to [LtnJ >aj JA Secretary of State v» 
Tiwan 46 A 380 21 A L J 220 71 1 C 609 . 

1923 A 426 

S -^Risk-note Foim B — Loss of goods 

— Theft— of care — Burden of proof. 

The right of a Railway Company to limit its 
liability in co'^si delation of a reduction of the 
freight by special agreement has been recognised 
The burden of proving wilml neglect on the part 
of the Railway Adminibtration or its servants lies 
on the plainriff Wilful neglect may be inferred 
from the fad' that the steps taken to secure the 
goods agamr loss by theft were inadequate, A 
theft IS not the same thing as robbery from a 
running tram becau e the letter imports the idea 
of the use force [Kanhaiya, Lai, J, C ) ROHlL- 
KHAND AND /7MADN Ry Co LTD V BRU RAJ. 

10 0 L J 68 72 I C, 428 
9 0 & A L R 421 1923 Oudh 2I2. 

3 72— Risk note Form B — Suit for 

damages for non-dehvery of goods consigned by 
Railway 

In a suit hv a consignor for damages for non- 
delivery of goods consigned under Risk note m 
Perm B if roe railway fails to prove that the 
circumstance' in which the risk note is intended 
to operate aud exempt them from liability have- 
occurred, th'^i IS to say, that the goods in the par- 
ticular case /jave actually been lost or destroyed, 
the Railway Company will be liable in damages 
[Batten, J C ) Daudbhai w G I P Railway, 

6 Nag ly J 97 , 73 I C 876 

— — ^8* 72 ^ Short deliver y—LiabtUiy for ^ — 
Risk^note B 

In a sun for damages for short delivery of 
goods consxg,/)/d to a Railway company^ ^sk note 
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B does not protect the company» and the plaintift 
IS entitled to succeed jn the absence cf evidence 
of loss [Darnels,!) East Indian Rahway 
Co V Firm Kishin Lal Tirkha Mau 

45 A 530 21 A L J* 488 9 0 A A L B 531 
73 I C 986 L B 4 A 249 1924 A 7 

S *t^—iytatton master reiatmng goods — 

LiabtUiy of railway 

Where the station-master never definitely 
directed the plaintiff to remove the goods « and 
never definitely told the plaintiff in unmistakable 
terms that the goods were being kept on the rail- 
way premises at his own risk and also never de- 
finitely accepied the goods at railway risk Held, 
his conduct in retaining the goods m the railway 
shed affords evidence that he accepted the bail 
ment ot the goods on behalf of the railway com- 
pany and S 72 of the Railways Act came into 
operation and the Railway Company was res- 
ponsible for their sale custody [Stuart and 
Sulatman, JJ ) Munna Lal h East Indian 
Railway Co 1923 A 73, 

'S 72 (1)— Lo5s of goods— Responsibility 

of Railway Co — Risk note — Burden of proof 

The plamtifi sued the defendant Railway Co 
for damages for failure to deliver a bale ot cotton 
which he had consigned at Nagpur for delivery to 
himself at Ahmedabad The plamaff had execut- 
ed Risk Note in Form B Held that to lay a foun- 
dation foe the company’s liability the plaintiff 
would ha've to prove non-delivery, loss destruc 
tion, or deterioration of the goods bailed but the 
responsibility under S 72 [1} might be limited by 
special contract as provided in 72 (2) Risk 
Note Form B is one form of such contract Where 
the Railway Company admit non-dehvery but set 
up in defence ihe Risk note, u ?s for them to 
plead and prove the circumstances in which the 
Riak Note is intended to operate and exempt them 
from liability or in other words, the goods have 
been lost or destroyed Neither a mere allegation 
or loss by the Company nor an admission ot non 
delivery by the plaintiff is pro jf of such loss If 
the Railway Company prove the loss, which they 
may do, they are exempted from liability 
by the risk note unless the plaintiff prove 
that his cases come within the exception men- 
tioned therein, it may be that the loss alleged by 
the Railway Company is admitted by the plaintiff 
In fiiuch a case the Company need not adducu 
evidence to prove the loss 14 N B R. 122 dist 
[Halit fax, A J C) Hanumant Ram v, G I 
Railway Co 19 N L. B 56 72 I C 333 

1923 Bag, 223, 

S 72 [2]-— Carriage of goods by railway 

— Risk-note Form B — Theft of goods tn transst — 
jRc66cry — lAobihiy for loss 

‘'Robbery’* in risknole form B means the same 
thing as theft and not m the sense as defined by 
the Indian Penal Code, Where goods consigned 
under risk note form B were stolen during transit 
the Railway is not responsible for the loss under 
the terms of Risk note Form B, [Rywsyj ) G 1, 
P Railway Co v, Firm of Bhola Nath Debi 
Da$. ^ 45 A 66 J 70 I C 854 ’ 

192a A 79. (1) 


EAILWAYS ACT (1890). S 77 

$ 72 (2) — Risk-note Form B—Con-- 

stgnmeni of goads— Loss — Neglect of Railway 
servant — Burden of pi oof 
Where a consignor has agreed with a Rail- 
way Company to limit ins liability by executing 
a risk-note in Form B the onus is upon the con- 
signor or consignee to prove that the loss was 
due to wilful neglect or theft by the Railway 
Administration oi its servants (Adamiy J ) Badri 
Das V East India Ry Bo 4 Pat IT 186 - 

1923 P 825 

S 72 (3) — Liability of Railway Company 

—Consignment of goods — Property if passes— 
Consignee alone can sue See Contract Act, 
S 91 73 I C 537. 

— S, 72 and Sch II (m)— Shawls— Meanmg 

of— Cheap cloth See (1922) Dig Col, 966 The 
East Indian Railwaii Company v Dayabhaj 
VannIalidas 47 Bom 18 

S 76 — Consignment — Shortage — Bui den 

of proof — Risk note Form A, 

A person consigned goods under a Risk note 
Form a which stated that the consignment was in 
bad Condition and was liable to damage, leakage 
and wastage as tbe cases in vvich the goods were 
contained were old, tom and wet Further the 
consignor agreed to hold the railway free from 
responsibility for the condition in which the 
goods may be delivered to the consignee at de- 
stination and for any loss arising therefrom 
In an action by plff (consignor) for damages for 
short delivery that the onus lay on the 
consignor to prove that under S 76 of the Rail- 
ways Act tilt shortage was due to pilferage by 
the railway servants and the Risk-note Form A 
properly protected the railway [Ryves^ J ) Firm 
OF Parbhoolal Ram Katan v The Bengal 
North Western Railway Co 

1928 A 284 (2) 

S !'1—Apphcabthty Claim for non- 
delivery — Notice — To whom to be given 

S 77, Railways Act will apply to all claims for 
compensation whether due to loss, distraction and 
deterioration or non-dehvery or misdelivery. In 
every case notice must be given in strict accor- 
dance with the section 

A letter addressed to the Manager or the Agent 
iQ the alternative, unless it is proved that the 
Agent actually receives such letters as a matter ot 
motive IS not a valid notice [Baker » /. C ) 

Jiwandas V The Agent, E I Ry Coy 

19 N L B X39 73 r e 1933 1923 Nag 814 

— — S 77 — Damages — Short deltvei'y— 

LtabtUiy 

In a suit for damages for short delivery, the 
company cannot plead a Risk Note in defence 
unless it IS shown that the loss was due to theft 
from a running tram or some such cause [Gokid 
Prasady /.) East Indun RaUway v Makhan 
Lal Bindesri Prasad 46 A 575 

21 A L J 515 L B 4 A 280 74 1 C 814 

1928 A 605 (1). 

1 Ss 77 and 140 — Damages for short delt 

very— ‘Notice of suit —Noitoe to subordinate 
official and not to the agent — Sufficiency of 
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Plaintiff delivered certain bales to the defen- 
dant Railway for despatch from Cawnpore to 
Bombay The Railway delivered the consignment 
at Bombay with shortage of one bale The plain- 
tiff sent a notice to the Deputy Traffic Manager of 
the defendant Railway Company who bad been 
appointed by the Agent of the said Railway for 
disposing of claims for damages The plaintiff 
however made no duect communication to the 
Agent of the defendant Railways within 6 months 
of the date on which the goods were delivered for 
transit In a suit by plaintiff for damages held 
that the suit must fail for want of a proper notice 
under S 140 ol the Railway Act The notice of 
suit sent to a subordinate othcial of the Railway 
who had been appointed to dispose of claimij was 
not a sufficient notice within the mtamng of S 77 
of the Railways Act 28 A 552 , 33 A 544 followed 
[Lindsay and Dameht JJ>) CawnpuR^^ Cotton 
Mills Co Ltd z; G I P Ry 45 A 353 

L B 4 A 371 31 A L J 223 71 1 C 614 

1923 A, 801 

^ 77 — Loss of consignment — Notice, 

When there is a loss of consignment, notice 
of loss to the Railway Company under b 77 is 
necessary [he Rosstgnol, J ) The East India 
Company v . Rahi Buksh 69 I. C 648 

1923 Lah. 72 

S 77 — Loss — hon delivery — Meaning 

A claim for compensation for non delivery in- 
cludes the case of the loss of the goods ]ust as 
much as the case of the detention of the goods 
Where detention is not pleaded or puHn issue a 
claim simpiiciter for compensation for non 
delivery must be undersiood as including or in- 
volving a claim for the loss of the goods within 
the meaning of S 77 The word ‘loss’ used in 
S, 77 is wide enough to include all cases where 
the goods are not forthcoming and therefore in 
eluded a case of non delivery {Richardson^ and 
Ghose, JJ ) The Assam Bengal Railway Co , 
Ltd V Radhika Mohan Nath 

72 I C 714 1928 Cal 397 

5 77 — Notice^Proof. 

Where there was evidence of the plaintiff's 
‘■son that notices were sei t by legistered post to 
the Agents of all three Railways^ and there was 
on record the legistered receipt of the Agent of 
the E N Railway, and plaintiff swore that the 
receipt was for the notice sent and there were 
letters on the record from the B and N W Rail- 
way actually making an admission that they 
were prenared to pay a small sum in full satis- 
faction of the plaintiff’s claim held it was 
impossible tp hold that notice was not seat with 
in the meaning of S 77 of the Railways Act 
[JRyves, J,) Dukhi Ram Barai v B N W 
Kailway 73 1 c 440 .1928 All 145 

S 77 — Notice received by a subordinate 

fo a^6nU 

the Railways Act insists that notice 
! given in writing to the agent of the 
^Company in India and notice to a sub- 
pl’tthtr Agent is not notice contemplated 
[Le Rosstgnoi^ (fnd Jafar Ah, 
Sk IjJRy ». The Firm M^nohae 

.t'At'. 46 1923 Uh 64 


EANGOOH' MUNICIPAL ACX (VI OP 1938), S 80 

S 77 — Notice— Smi for oompensatton for 

non delivery 

In a case where compensation is claimed 
against a Railway Company for non-delivery of 
goods. S 77 applies and a notice of the claim 
in writing must be sent within the time fixed- 
[Mac^phetson, J ) East Indian Railway Com. 
PANY V Messrs Gopiram Gourishankar 

73 I C. 642 (2) 

S 77 — V{/hat notice should oontain-- 

Money value of claim — Intention to sue i 

S 77 of the Railways Act merely requires tha 
a demand for compensation shall be made It 
nowhere prescribes that the money value of the 
claim should be stated or that the claimant should 
notify his intention to bring an action [Mulltck 
and Buckmlf JJ ) Durga Prasad v, G. 1. P 
Railway (1923) Pat. 284 74 I C 993. 

S 80 — Goods sent over several Rys — 

Loss on particular line not proved — Liability 
Where goods were handed over to B N Ry 
and travelled over E, I Ry O R. Ry , and B N 
W R Ry, also but it was not proved that the 
loss was caused while passing ovei the latter^ 
held the B. N Ry are liable for the damage 
caused to the goods [Ryves^ J ) Dukhi Ram 
Barai 2/ B. N W Railway. 73 I C 440 

1923 All 145 

S liO— I ravelling without ticket— If 

justifies removal 

Travelling without a ticket is not one of the 
circumstances mentioned in S 120 of the Rail- 
ways Act as justifying removal from a Railway 
by a Railway servant {Campbell J ) Radha 
Kishen V Emperor 1923 Lah 71 (1), 

S 140 — Service of notice — Proof 

Where a claimant addressed his notice of claim 
to the Agent of the Railway Company* but the 
letter was opened by the General Traffic Manager, 
he IS entitled to prove that notice was in fact deli- 
vered to the agent and that there was service 
under S 140 (a) Mulltck and BuLkntll, J ) Durga 
Prasad z; G 1 P Railway (1923) Pat 284 

74 I, C 993 

Si 151— Loss or damage by fire—Onus of 

proof of case and negligence See Railways Act 
bs 72 AND 151 1928 Nag 174 

Sch II, ol K’^Lt ability for loss of wax 

pearl — Risk note 

If an article m respect which a risk note i> 
given IS not one of the excepted articles under 
Sch IT, the mere giving of the risk note will not 
take away the liability of the Railway Company» 
Wax pearls with a ihin covering of glass axe not 
articles made of glass within Sch. 11, dl k pi (fhe 
Railways Act [Rafiq J ) PTrm Kedar Nath 
Raj NaraiK v The East Indian Railway 
Company 45 A 453 L K 4 All 204 

74 1 C. 300 1933 A 538 (2) 

EANOOON MUNICIPAL ACT (VI of 1922)* S 80: 
{2}-^ Annual value — Meaning of— Taxation ^of 
lands and bu^ldsngs-^ Basis of assessment-^ 
Standard rent— Rangoon Rent Act^ 792Q— 
tenants-^ Rents paid by 
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EANGOON MtJNICIPAL ACT (VI OF 1922), S 91, 

The corporation must m the absence of special 
circumstances take as its basis the standard rent 
in these cases on which the standard rent has 
been fixed by the Rant controller In other cases 
it must fix the rateable value on a consideration 
of all the surrounding facts circumstances 
including the effect that the Rangoon Rent Act 
has or may have, on the matter. It cannot be 
said in every instance that the amount that a 
tenant is able to obtain from his sub tenants is 
always to be taken as the rateable value , but 
that amount may be taken into consideration 
with all the other facts governing the question. 
In other words in arriving at a decision as to the 
amount for which the premises may reasonably 
be expected to let the Assessor will consider the 
rent a tenant can extract, from his sub-tenants , 
but this will not be the only matter to be con 
sidered in arriving at a decision (RohiUhon, C 
J , May Oung and Po Han, JJ ) The Municipal 
Corporation of the City of Rangoon v The 
SwATi Bara Baz\r Company, Ltd 

lEang 668 

* S, 91 (2)--'Noiioe-~Ordefs rese}ved— 

Failure of Commissioner to injoim complainant 
the date of final disposal — Date from which 
fourteen days penod begins 

Before advantage could be taken of the require- 
ment of notice within fourteen days of any 
particular date the requirements of the Act with 
reference to that date must be fully and properly 
complied with When orders are reserved, the 
complaint is not disposed of, and will not be 
disposed of, within the meaning of the Act until 
the order is delivered Where nothing remains 
bu^* for,. the order to be written and delivered, the 
date on which it is disposed of will be the date of 
the delivery of the order, and notice of that date, 
the Commissioner is, by the Act, bound to give to 
the complainant But where no such notice of the 
final disposal is given, but notice is served on the 
complainant, with a copy of the Commissioner’s, 
order, the date of receipt of that notice and copy 
of the order constitutes a sufficient compliance 
with the requirements of the Act as to notice of the 
date for final disposal And if notice of an inten- 
tion to appeal is seived on the Corporation within 
fourteen days of the date on which the appellants 
received a copy of the Commissioner s order, the 
Court w ould have jurisdiction to entertain the 
appeal, [Robinson, C. J and May Oung, /) 
Dawoodjee and Sons v The Municipal Cor- 
poration OF The City of Rangoon 

1 Kang, 220 1923 Bang 193 

BANGOON BENT ACT (II of mo)—SiipulaHon 
for payment of premium — Favourable lease — 
Enforcement 

A stipulation by the landlord for payment of a 
premium of salami in addition to the rent in 
consideration of his granting a lease on specially 
favourable terms is void as being repugnant to 
S 9 CL 1 of the Rangoon Rent Act [Maung 
Km, J) Ismail Yacoobjee Doodha v 
Abdoolla Hajbe Abba Co 1 Bur I J 143 
1923 Bang 80 Y4 I C 13 

% — Requirements of business — Land- 
lor4*s moh^-^MatertaUty of — Determination of 


EANGOON BENT ACT (II OF 1920), S* 14 (A) 

What the Act requires is that the plamtifi 
(landlord) should satisfy the Court that he bona 
fide and reasonably required the premises for 
occupation by himself 

Whatever the landlord’s original motive may 
have been, the only requirement of the Act is that 
he should honestly and reasonably require these 
premises for his own use If he does so require 
them, even though he is actuated by a desire to 
ruin the defendants, he is entitled (o a decree 
{Robtuson, C /, and May Oung / ) Mahomed 
MoosA V, Goo LAM R^ssooL 2 Bur L J 161 

S 10 — Ejectment — Sufficient cause 

— Erection of a substantial building 

The Rent A( t was a piece of emergency 
legislation passed with the object of temporarily 
restricting the increase of rents in the city of 
Rangoon It was not the object of the Act to 
mterfeie with the legal use of pnvate property 
lost , it was aimed to protect tenantsjrom eject- 
ment where they are unable or unwiUmg to pay 
an enhanced rent It is no doubt necessary that 
the landlord should show that he is acting bona 
fide that it is his real intention to pull dov/n and 
eject and that he has means to carry out his 
intention for no landlord couldfbe permitted to 
eject bis tenant on such a plea if he had no real 
intention of carrying out his purpose Where a 
person purchased premises wilh the object ot 
pulhng down a one stoned building wh’ch was 
then standing and erecting onjhe site a large 
and commodious budding that c would afford 
residence to many people, he is entitled to eject 
the tenants forcarrymg out his object [Robinson^ 
C J and Maogregor, /) The Punjab Motor 
Co V, &HA 1 K JUMAN 70 1 C 834 

1923 Bang 13 

S 10 — Requiring property for purposes 

of superuiston — If sufficient. 

Where the landlord requires the building for 
the use of his servent to enable him to supervise 
the construction of a budding close by, the 
provisons of S 10 are not complied with and a 
suit in ejectment cannot be maintained [Heald, 
J ) Isaacs v Mamsa Brothers 1 Bang 684 

2 Bui, L J 252 

S IS— Over payment of rent — Standaf- 

disation for 6 months — Right to deducUon 

The right to deduct over-payment of rent given 
by S 13 of the Rangoon Rent Act rrus' be exer^ 
cised within 6 months after the date of the last 
over payment and in default the right is barred 
(Duckworth, J ) Jajshankar v Jivanram 
Santhal 11 1 B B 427 " 

701 C, 112 1923 Bang 46, 

— 8 [A]— Excess rent taken by tenant 

from sub-tenant — Application by landlord to 
recover —Mainiatnabt U ty—Cerhficah 

An application by a landlord under S 14 A 
of the Rangoon Rent Act to recover the eiK^ess of 
reat levied by his: tenant from the sub-tenant 
will not in the absence of a certifiate of the 
coatroUer fixing the standard rent (May Oung^ 

J j Bahadur v Jaixawjee Mehta 

1 Bang 687 2 Bur, I. J m 
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BAN0OON EEBT ACt (II OF 19SO), S 18 

S 18— C P C, S 115 Ftrst Judge^ 

Court of Small Causes, BangooUt whether Court 
Subordinate to -High Court 
The 1st Judge of the Court of Small Causes 
when disposing of a reference under the 
Rangoon Rent Act, is a Court Subordinate to the 
High Court within the meaning of Section 115 
of C P C 

He decides questions of civil rights in the same 
manner as a Court exensing civil jurisdiction 
would do and he must be regarded as a Civil 
Court and as a Court subordinate to High Court, 
SectionlS provides that his decision shall be final, 
but there is nothing to show that this expression 
13 used in any other meaning then its ordinary 
legal meaning vis, that his order shall not be 
appealable* {Robtnson, C J Pratt and Macgre- 
gor ]J ) MOH VMED Ebrahim Moola t; S R, Jan- 
DASS 1 Bur 1 J 138 70 I C 144 

(1923) Rang 49 

(II of 1920 as amended by I of 1922), S 10 

— Guardian of mmoi — If can sue tn ejectment 
Under S 10 of the amended Rangoon Rent 
Act, a person who has been appointed by court 
the guardian ot the person and property of 
certain minors cannot bring a suit for ejectment 
on the basis of the premises being required for 
the use of the minors, as he is not a landlord 
wuhtn the meaning of the section [Carr, J ] 
Maung Pe Thein V b Boo\ Kyan 

2 Bur L J 280 

RANGOON SMALL CAUSE COURTS ACT (1920), 
S 14 (s) — Declaration one of the reliefs — Real 
relief, one of damages-- Effect 

Merely asking for a declaration in a suit in 
which the real cause of action is one of tort does 
not necessarily make it a suit for a declaratory 
decree within the meaning of S, 14 (s) of the 
Rangoon Small Cause Courts Act, 1920 This 
applies to suits where only a declaration is asked 
for {Rutledge, J ) Takir RaM Kalwar v Swami 
Naidu 1 Rang 283 1923 Rang 215 

RECEIVER — Appointment of — Execution 
against property — heave of Court— hecessity for 
— Omission to obtain leave, 

The rule that possession of a receiver may 
not be disturbed without leave, does not apply so 
far as third parties are concerned, until a 
receiver has been actually appointed and is in 
actual possesion Even where a receiver is in 
possession, a sale of property in his hands 
at the instance of a stranger to the suit without 
leave of court is not void but only voidable It 
can only be set aside by appropriate proceedings 
ahd if the persons interested do not impeach 
the sale, it is not open to others to do so 
(^mtterjea and Pearson, JJ ) Raja Jagadish 
Chandra Deo Dhabal Dkd v Bhubaneswar 
Mjtra 37 C L j 265 1923 Cal 121. 

— Compromise — Sanction of court— 

^acitce, 

B Receiver is appointed by a judge in a 
action, it 1 $ for that judge to say what 
be brought on behalf of the estate, 
atnd what compromised. It is not 
mv ffife^i^.y^hieh tries an action between the 
fa grant the necessary 


RECEIVER 

permission Reason for the rule explained 
{Marietta J) Bapuji Sorabji Patel Lakhmi- 
DA.S Ravji Tersi 25 Bom L R 1180 

Decree tn favour of — Attachment without 

leave of Court — Assignment by receiver — Right 
of assignee 

An act done without the Court’s sanction io 
proceed against a R^'ceiver could subsequently be 
validated on obtaining leave 43 M 79? 42 M L 
f 339 lef 

Where however a decree obtained by a receiver 
was attached without the leave of the Cou rt that 
appointed him and the receiver subsequently 
transferred the decree to a third person who 
took the assignment in good faith and without 
knowledge of the attachment, held that the attach- 
ment was irregular and did not affect the title of 
the assignee ot the decree [Spencei and Ven- 
kaiasuhba Rao, JJ ) Kalyana Sundaram Iyer 
V Narasimha Iyengar 44 M L J 427 

18 L W. 280 73 I C 456 
1923 Mad 567 

Leave to sue— Want of objection if fatal 

to the suit, See (1923) Dig Col 969. Jagna 
Sanyasiah d M P. Atchanna Naidu, 

70 1 C 759 

Mortgage Suit— Final decree— Subse — 

quent appointment of receiver of the properties of 
the mortgagors — Receiver proper party to execu- 
tion proceedings — Refusal to add— Revision— 
C P Code, S 115 

Where after the final decree on a simple morl- 
gage IS passsd in a mortgage suit and before 
the sale, a receiver is appointed of the properties 
of the mortgagor in a partition suit between then 
and the Receiver applies to be made a party to 
the execution proceedings, he ought to be made a 
party The mere fact that there is a mortgage on 
the property in the hands of the Receiver would 
not take the case out of the general rule that no 
process can be permitted in respect of the pro- 
perties m the hands of a receiver without the 
sanction of the court which appointed him 

Property in the possession of a receiver is m 
the custody of the law and cannot be seized under 
a writ of attachment or execution, It is m 
the discretion of the court to refuse to permit a 
sale of the property its possession undet a 
Judgment though the levy was made before the 
Receiver was appointed 26 C 127 doubted 

The Receiver in such a case is not a new party 
under O 1, R 10 C* P Code and that rule does 
not stand m the way of the Receiver being made 
a party^ 

The refusal to make the Receiver party to the 
execution proceedings is a material irregularity 
in the exercise of the jurisdiction of the lower 
court justifying the interference of the High 
Court under S 115, C P Code {Dev^do^s, J ) 
Fraser and Ross v, Krishnaswami Iy^r 

71 I C, 293 1923 M 144 

Remune) ation of —Insolvency— Off lOiat 

Receiver* 

Where any part of the insolvent's property is 
subject to a mortgage the value of the insolvent’s 
right to redeem that property can only htS 
assets available for distribution If the r^ceiver^ 
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RECITALS 

sells the property free from the mortgage and 
reahse the purchase money the whole of it is not 
assets available for distribution but only such part 
as remains m his hands after paying off the moit- 
gagee» He is not entitled to a percentage on the 
whole of the purchase money Notification 35 
B-XIX dated 19th April 1920 fixes the remunera- 
tion of the receiver East to Berar,Amravathi at 5 
perjcent on the assets realised and available for 
distribution [Kotwah A J C) Govinda v 
Abdul Kadir 71 1 C 568 1923 Nag 150 

BECITAIS -^Effect of '-Pre-emption 

Recitals in deeds are evidence only against the 
Darties to the deeds and persons claiming through 
them A pre empior does not claim through 
the vendor or vendee and he is not bound by 
a recital of delivery of possession m the sale deed 
[Marttneau, J) Dharam Singh Kripa^ 
Singh 69 I C 409 1923 Lah 31(2} 

RECORD or RIGHTS— Ew/ry Burden oj 

proof 

Where it is contended that an entry in the 
Record^ of Right is wrong, it lies on the party so 
contending to prove that it is wrong ana not on 
the opposite party to prove that it is right {Mr 
Ameer Ah) Raja Srinath Ray Maharaja 
PRAIAP UdAI NAT^I SAAAL DEO, 

33 M L T (P C ) 408 28 C W N 145 
(1933) M W N. 702 1923 P C* 217 (P C ) 

Entry in— Occupancy nght-^Proof of 

There is no authority for the proposnion that 
although the record of rights is in lay our of the 
tenant it is shll necessary for him to establish by 
clear evidence that the entry to the effect that he 
has occupancy right of the holding is correct 
49 I A, 339 dist {Das and Kulwant Sahat^ JJ ) 
SXONEWIGG V KAMESWAR NaRAYAN SINGH 

(1923) Pat 122 1923 P 340 71 1 0. 1022 

Right to sue after a conditional order of 

discharge— Effect of decree passed — Duty to 
disclose fact to Court (1922) Dig Coi 970 
Bipin Behari Bose v Bannerjbe 

70 I C 104 

Right to sue for rent accruing due prior 

to appointment (1922) Dig Col. 970 Balki 
Lal t? Surendra Nath Roy 69 I C 358 

-—l^rong entry subsequently corrected — 

Effect 

Where the plaintiff in a suit for profits was a 
recorded co-sharer at the date of the institution of 
the suit, his right to a decree will not be taken 
away by an order subsequently passed by the 
Revenue Court removing his name from the 
Khewat even though the decree is based on a 
finding that the original entry was wrong, 43 
All W.Folk {DamelSyJ) Dhirja » Mithan 
Lal 74 I. C, 914 1923 A 662 

REPORMATORY SCHOOLS ACT, S, 4- 
Appheahthty* 

Under S* 4 of the Reformatory Schools Act a 
boy ceases to be technically a youthful offender at 
the age of 15, {Beald^ J ) Hamid d Emperor, 
2 Bur ^ I, 96 ' 75 I C 294 ^ 1923 Rang 16 
RBai3T^4XX0|r^TitIc— Whether intention of 
parties can be looked lo. See^ (1922) Dig Col, 
971* Ram Singh v, Ganga Ram„ 70 1 C. 202 

YD— 75 


REGISXRATIOK ACT (XVI OP 1908), S, 17. 

REGISTEATIOY AUl (XVI OF signed 

memorandum — Registration 

Unsigned memorondv.m reciting the names of 
the paities to it and the amount of the charge, 
the period for the mortgage and the names of 
witnesses is not a mortgage and does not 
require any statement Before a document can he 
registered it must be shown that it has been 
signed by the executor {Barrison^ J ) Tirkha 
V. SOHLU 6 Lah L J 75 71 1 C. 739 

(1923) Lah 242 

Ss 2 (7) and 17 (2) —Agreement io lease 

What constitutes — Necessity for regtsUaiion 
The distinction between agreements to lease 
which are covered by S 2 (7) of the Registration 
Act and th<?se which are not, lies in the fact of the 
lease itselt being intended to begin at once or at 
some time m the future Every promise to grant 
a lease must m its nature create or assign some 
interest in the property to be leased, but unless the 
promise is to grant an immediate lease which is to 
come into existence even beiore any othei doca 
ment has been executed, it is an agreement to 
lease outside the class of such agreement of which 
alone S 2 (U) of the Registration Act speaks A 
document styled a receipt and stamped as such 
was executed by the deiendants in favour of the 
plaintiffs The gist of the document was as 
follows “ We have this day given you a lease for 
12 years of a half share in the lac parasadi of 
our malguzan jungle for Rs 7,000 We have 
received Rs, 6,000 of this to-day and you will pay 
us the remaining Rs 1 000 at the time of execu- 
tion and registration of the lease deed As no 
8 anna stamp is available at this time we have 
passed this receipt ” Within two months We will 
execute the deed of agreement and the deed of 
lease and get them registered If we fail to do 
this we will pay you twice six thousand, that is, 
twelve thousand From this day you may look 
after the jungle and propagate lac m it or you 
may sell the right in it to another person You 
are to take all the crops for twelve years, that is 
twenty-three crops, twelve han and eleven 
unhan The plaintiff took possession of the 
property mentioned in the document and filed a 
suit for compelling the defendants to execute a 
lease Held that the document m question was an 
agreement to lease and as such inadmissible in 
evidence without registration {BalUfax^^ A J 
C ) SoNoo V Bhadaria 19 IT L R' 186 

6 N L, J 151 71 I C 466 1923 Nag 171 

S, Registration t$ nd notice * 

Even in countries where registration is compul- 
sory, registration is not necessarily notice 
{Kennedy, J C and Raymond, A /, Cd Peqraj 
® Alisher 1923 Sind 50 

S 17 — Agreement io gtvf land when 

successful — If requires regtsira hon 
Where defendant agreed to give half of the 
land to plaintiff to help him in recovering, the 
land held the agreement did not requiietobp 
registered as it was to be followed by a registered 
deed when the gift wa^ actually made 
denduxy 4t / C > Shrira^ Babau 

71 1 c 40 im^ ierag at. 
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MGISTBATION ACT (XVI OF 1908), S. 17 

Ss 17 and 49-^Agreement to lease^ 

Correspondence — Registration — Necessity for 
— Oral and written lease Dtshnehon 
A letter wnttea by plff, to deft w^s as follows 
“ The period will commence from the 1st of 
December, 1918, and before that date a proper lease 
will be executed and regtbtered , This letter, a copy 
whereof signed by >ou has been kept by me, 7!nll 
be binding upon both of ns so far as the mam 
conditions are concerned. Full details will be given 
in the coming leabC ” The parties bad m fact 
written to each other identical letters Held this 
letter m terms stated that the letter really embodies 
the terms and conditions agreed upon, and that it 
was the letter which was to be the binding formal 
unalterable record of the conditions Held that 
S 17 of the Regn Act applied and that as it had 
iKrt been registered it was inadmissible in evidence, 
and once that the document was cut out from the 
case, nothing was lett for the plaintiff to rely upon 
{^ears C, J andBaneijt, J) Nurma.homed v 
Natwar LAh 46 A 220 

71 I C 462 1923 A. 112 

. — Vj ^Agreement to reconuey after sale 
— rf registrable 

An agreement to reconvey property contem- 
poraneous with a deed of sale is not compulsorily 
registrable and is admissible in evidence even 
if unregistered (Heald, J,) M\ung Paung 
Ma On 2 Bur I, J 89 1923 Bang 242 

B 17 - Agreement to re-purchase — If 

registrable 

Where after an outright sale, the vendor agrees 
m writing to re-purchase the land, the agree- 
ment does not require registration {May Oung 
and Duckworth, Jf ) Maung Wala v Mg Shwe 
Gun. 1 Bang 472 2 Bur L J. 188. 

^Ss 17 and 49 — Application inmutaiion 

proceedings — Admission of iille—RegtstraUon 
Where in an application m mutation proceed 
iitgs, there is an admission of title, the same 
capnot be said to be a document of title and as 
such is not compulsorily registrable [Darnels, J ) 
Ram Kishen Kai v, Sheo Sa.gar Pandev 

73 I C 462 

■ " .gff and 49 — Assignment of decree-^ 
Assignment of property included tn decree — 
Dtffei ence 

There is as regards the necessity for registration 
a difference between an assignment of a decree 
and me assignment of a property included m a 
decree T}ie former does not require registration, 
btit the latter does * {Subbanna and Ramaswamt 
Iyengar, // j RaGhavbnora Rao v Nanjappa- 
CtlARR i Myi I, J 66 

W-w— g If-^BiHi^Mntryastofamily settle- 
ment 

dntti m Bahl reciting that a settlement and 

t tobrt ot^ which was plainly to serve a title 
f wiiicb clearly a declaration of will 
hharge of legal relation to the 
Inteiition of the executants 
the document and 
fiH ^le repository and the 


BEGISTBATION ACT (XVI OF 1908), S 17^ 

appropriate evidence of the partition. Held the 
document required registration and was inadmis- 
sible without registration [Campbell, 7 ) 
Narsingh Das v TJttam ChaNd 

1923 lah 392 

S Vt— Compromise — Family settlement 

A document which purports or operates to 
create or extinguish any right or interest m 
immoveable property with Rs, 100 even though 
It records a family settlement is compulsorily 
registrable {Sulaman, J ) Chhajju v GoKUt. 

75 I C 593 1923 All 338 

’ " Ss 17 and ^9— -Document purporting to 

be sale deed-^ Parties contemplating separate 
sale deed — Registration, 

Where parties execute what purports to be a 
sale deed and possession is conveyed, and a major 
portion of the consideration pa’d, but there is a 
clause to the effect that on payment of the balance 
a registered sale deed would be executed, the 
document is a sale deed and when the considera- 
tion IS more than Rs 100 is compulsorily registr- 
able In the absence of registration, it cannot be 
put 10 evidence as an agreement to sell {Chan- 
drasekhara Atyar, C J and Ramaswamt* 
Iyengar i J ) Eregowda v Marappa 

IMys L J 84 

S 17 — Entry in hahi— Signature 

An entry m a bah% which is not signed by either 
of the parties is not an instrument creating any 
rights and is not compulsorily legistrable {Shadi 
Lai, C. J and Marttntau J ) Tirkha v Solh^' 

73 I C. 642 (1), 

Sg. 37 — Equitable mortgage in writing* 

If a memorandum is of such a nature that it 
could be treated as the contract for the mortgage 
which the parties considered to be the only re- 
pository and appropriate evidence of their agree- 
ment it would be the instrument by which the 
equitable mortgage was created, and would come 
within S 17 of the Regn Act 

Where title deeds are handed over with nothing 
except that they are to be security the law 
supposes that the scope of the security is the scope 
ot the title. Where however title deeds are 
handed over accompained by a bargain, the 
bargain must rule Lastly, when the bargains is a 
written bargain it alone must determine what is 
the seppe and extent of security Although it is a 
well Cbtablished rule of equity that deposit of a 
document of title without more, without writing* 
or without word of mouth, will create in eqa^ty a 
charge upon the property referred, to that general 
rule will not apply when there is a deposit ac 
compained by an actual wn ten charge. In thitt 
case ihe terms of the written document musFbe 
referred to and any implication that must be rafs^ 
supposing that there was no document is put -put 
of the case and reduced to silence by the docu- 
ments by which alone the case has to be governed 
{Lord Carson). Subramanian M L. R M 
Lutqhman* 44 M Ii j, 602 50 Cal. 338 

32 M Ir 1 (F 0.) 184 . 2 Bur I.* J 25 
38 C I, J. 41 18 B W 446 (1923) M W.N 762 

28 o' W If !• 

25 Bom B. B S82 . G, 

‘ ' 60 1. A T-r ' (192»)i Bt (J 60i fP, 
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BEGISTBATXON ACT (XVI OF 1908), S 17 

Ss 17 & 49 (o) — KabuUyat — Resist} ahon 

A KabiUtyat v\liich does not create etc any right 
or title in tne property doe ■> not require registration 
and 13 ddoaissibie in evidence {Ashwor J C.) 
Ajodhya Singh v KaiwanBabu Nawab Khusro 
Begam 9 0 & a I B 321 74 I C. 682 

S 17 — Regtstration—Invahdtty—Mojt- 

gage deed^ Inclusion of item meieiy to give funs- 
diction to registering officer — Re%t'ilration 
obtained by — Effect Personal Covenant to ttpay 
tn deed-'Llaim to enforce — Limitation — Lmita- 
Uon Act — Art 116 — Applicability — Regtstraiton 
of deed as regards Covenat\t not invalid— Regis- 
tration Act — S 29 

Where it was found that a portion of the pro- 
perty included in a mortgage deed did not belong 
to the mortgagors, was not really intended to be 
mortgaged, and was included in the deed merely 
to give jurisdiction to the registrar who registered 
the mortgage deed, held that there was a fraud 
on the registration law, and that the registration 
of the deed obtained by means thereof was invalid 
The mortgage in the case contained a personal 
covenant to repay and a question arose as to the 
period of limitation applicable to a claim to 
enforce that covenant, that is whether the coven- 
ant was a registered covenant within the meaning 
of Article 116 ot the Limitation Act 
Heid^ that, as, under S 19 of the Registration 
Act, a deed containing only such a covenant could 
be registered at any place, the registration Of the 
deed in regard to the covenant, was valid, the 
covenant was a registered covenant and a claim 
to enforce the same was governed by the 6 years, 
period provided for by ^rt. 116 [Phillips and 
Devadoss^ JJ ; Dronamaraju Rama Rao v K 
VedayYA, 44 M L j 373 

46Kad 435 (1923) W K 186 
32 JU L X CK G.) 222 17 L W, 696 
- "731. C 188 1923 Mad 447 

Sg lY and 49 — Unregistered — PaittUon 

deed — Admitstbihiy tn evidence to prove division , 
in status-^ Transaction affecting immoveable 
proptrty— Meaning of. 

An unregistered document of partition dividmgv 
the properties by metes and bounds which is in- 
admissible for want of registration to prove that 
partition IS admissible in evidence, to prove a 
unilateral declaration of an intention to divide 
thereby, effecting a division in status 23 M L T 
504 , 19 M* L J, 228 , 30 M L J. 404 foil 30 M 
L J 62 ; 30 M L J 404 doubted 
Pt-r Spencer, J — S. 46 of the Regn Act has to 
be read on the light of S, 17 of the same Act and 
S 91 of the Evidence Act, If this is done, the word 
‘aXfecting't will be seen to be only a coihpenchous j 
term expressing’' purporting or operating to create, : 
declare, assign limit or extinguish, whether in ! 
present or future, any riglit, title or interest whe- 
ther vested or contihgent, [Spencer and Venkata^ 
subba RaOt JJ,) AtlurV Sarasw^tamma v. 
AtlURU Paddawa, 

44 M, X. 45 46 Mad 349 . 18 L W 418 
71 1 q, 274 .(1923) Mad 297 

—— Bs, 17 ^nd A 9 -^Vnregtstered partition — 
J'p 0 ^fnrssible tn evidence— Oral evidence— Admis- 
of. 


REGISIBATIOH ACT (XVI OF 1908), S 17 

An unregistered deed of partition is admi'.siLle 
in evidence for the purpose of proving a division 
between the sharers Oral evidence of tne paiti- 
tion lb also hut out of S 91 of the Evidence Act 
in cases where the contract between the parties 
has been reduced to writing {Abdul Raoof, J ) 
Chandu Lal V Daulat Ram 69 I C 859, 

Ss 17 and 49- Usufiuciuaty rrotrgage 

for over Rs 100— Absence of t egistraiion— 
Natui e of posses'iion 

In a suit on an unregistered usufiuomary 
mortgage for more than Rs 100 it can be received 
in evidence for proving that the defendant was in 
possession as mortgagee and as such that he 
prescribed for the limited interest of usufructuary 
mortgagee 

Per Venkatas ubha Rao J , — It can be looked at 
for ascertaining the quantum of interest which the 
adverse passessur has been prescribing for 

Per Spencer, J — In a suit fo( redemption on 
such a document, the terms of the document have 
to be proved and that cannot be proved by any 
other evidence (Pamemw, J, on a difference 
between Spencer and Venkatasubba Rao JJ ) 
Nadepena Appamma % Saripalli Chinnavabu 

45 M L L667 ‘ 

(1923) M W. H 826 33 M L T. 146 (H G 

-8 17, 0 \, 1 — Declaration of rights-State* 

mentin partiUon-^Registrauon — Necessity for 

A document allotting shai'es among the several 
Co owners is none the less a partition deed because 
it says at the end that as no stamped sheet was 
available at the time of its execution a stamped 
sheet would be purchased and a document exe*- 
cuted Where a document after reciting a 
division and describing the properties allotted 
proceeded to state that the brothers had no coj^. 
nection thert after held ^that it is inadmi^'’ibl0 
vyithout registration, [koiwal, A J C,) Mt* 
RaSHJ V PANOUBfNG, 

69 L C. qi2 » 1923 Nag, p, 

S l7 [l)—Will^wr%Ung off amount tn 

lieu of transfer of Share — If requires regtstra* 
tion 

Where m a will it was stated a sum of money- 
was written off in consideration of a share in im- 
moveable property, the document assigns and 
ex inguisbes right in immoveable property and if 
the consideration set off is more than Ka, iOOI 
the document requires registration [PtggoU and 
Walsh, JJ ) Fakir Chand v Rabng Kam 

741 C 721i 

S, 17 (1) {b)— Agreement creating right 

of pre-empuon— Registration, 

Aa agreement creating a right of pre-emphoji is 
compulsorily registrable under S 17 of the 
Regn Act 24 M 449 foil. 42 A, 206 diss, [S)iah 
A, C J, ai%d Crump, J) Tribhpvan v Bai 
Khusal. 47 Bom 283 25 Bom i,, B p 

73 1 C, 666 1923 Bom 226. 

-8 17 (1) [h)— Agreement io give produpe 

of the land— Registration — Necessity ^ 

An agreement ih consnieration of money paid 
10 deliver half the future produce of certaieul^d 
IS not one affecting immoveable 
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EEGIST^BATIOU ACT (XVI OE 1908), S 17 


REGISTRATION ACT (XVI OE 1908), S 17 


4oes not requite registration [Scott-Smith and 
BrasJwnJJ) WALLI2? KhudiBakhsh 

5 Lah L J, 366 72 I C 480 

— p S* 17 (1) (b)— to st,ll—Regti>- 

ti ation 

Held that the general sense of the document 
was that it was an agreement to sell and it did not 
Create or declare any rights in immoveable 
property Consequently it was not compulsorih 
registrable {Broadu.'ay and Harnson^ JJ ) Inder 
Singh v Dyal Singh 72 I C 1032 

S, 17 (1) b and [2]-' Compromise of suit, 

'^Document no^ legistered — Detree — Effect 
If a suit adjusted under O 23, R 3, C P C 
and the terms ot the compromise reduced to writ- 
ing the document should be registered But if 
the decree that is passed records the terms 
and conditions, the document though unregistered 
IS admissible in evidence 46 I A 240 ref 
{Scott Smith and FfordCs JJ) Ghulam Mus 
TAFA Khan v, Ghulam Nabi 4 Lab 263 

75 I C, 461 1923 Lab. 681 


— — 'Se 17 (1) (b) and 49 -‘Conveyance of pro^ 
petty — Agi cement for t edemptio n -’Registration, 
nectsstiy for 

Where there is an outright sale of property 
executed and registered a subsequent agreement 
providing for redemption upon payment ot the 
price IS in essence a mortgage and it cannot be 
enforced unless registered {Maung Ktn, J ) 
CHAiNG Kywan V Ma Do. 72 I. C, 34 

1923 Bang 52 

•t— « t-S 17 (1) Cl (B) and 42— Declaration of 
right tn immoveable property — Statement of 
exesitng rights— Begistratton— Necessity for 

Whbre the document in question does not pur- 
port declare or create any right in immoveable 
property but merely states an existing fact, 
directly or indirectly does not require registration. 
5 B 232 , 43 H -^44 followed (Coutts Trotter 
and Ramcianh JJ ) Ranganayaki Ammal v 
VlRUfAKSHEE RAO NAIDU 

46 M L J 100 32 M I T (H C ) 312 
17 L W 688 72 1 0 466 1923 Mad 621 


“ — ^-Ss. 17 (1) (b) and 42— Document creating 
interest — Agreement by mortgagor to pay cost of 
improvement at redemption— Unregistered — Ad- 
missibility — Collateral purpose. 

Where there is an agreement by a mortgagoi 
to pay at the time of redemption all sums expend- 
ed by the mortgagee on the repair or improvement 
of the mortgaged property, the document neither 
declares nor creates any right to add those sums 
to the price of redemption That right is created 
alnd declared by S 63 of the T P Act The 
bssent of which the section speaks may be oral 
even fdcfit In any case, even if the document 
oompplsonly registriible it could be used for 
")"ctnMe’ra!: purpose of proving the mortgagor’s 
jMalUfdMy A J C) Rambila*^ v Laxmi 
AY\n 46 a 140 , 711 C ^84 

24 Cr L J. 220 1923 A 84. 
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— It ’ (1)“ Ch ) — Document declaring heir 




Where the document merely declares B to be 
an heir of S it does not fall within the purview 
of S 17 (1) (b) {Broadway and Mcit Sagar, 
JJ ) Baj Singh v Partap Singh 

1923 Lab 497 (2) 

S 17 (b) Document to remain in posses- 
sion tn heu of interest and till payment — If 
regtsttable. 

Where a creditor executes a document whereby 
he is to remain in possession of certain pr> perties 
in lieu of interest due under some prior transac- 
tions and till the principal is paid off, it falls 
under S 17 t^) and is compulsorily registrable 
{Chandrasekhara Aiyar, C, J and Subbanna.J ) 
VeNkataramaniya z/ APPAiYA 1 Mys LJ 79 

S 17(1) {h)— Endoi sement— Receipt of 

payment— Necessity for registration 

Endorsements or receipts of payments passed 
by mortgagees to mortgagors do not fall within 
S 17, and unless where they are so framed and 
wirded as to purport expressly to limit or extin 
gmsh an interest in immoveable property, they 
do not come within the section and do not require 
registration {Mookerjee and Rankin, JJ), 
Jogendra Nath Sukul z>, SaViuddin Sheikh 

72 1 C 464 

S 17 {b)—Kaccha deed of partition 

Crumps J — Where the whole tenor of a deed 
shows that the intention was that the parties 
should be the owners of their separate share as 
from the date of ihe document, it is impossible to 
escape from the bar created by S 17, clause (6; of 
the Registration Act The mere fact that parties 
had in contemplation the execution of a formal 
document m the future, does not suffice to take it 
out of the scope of that section (Macleod^ C /. 
and Crumpf JJ } Kasturibai' jSanibai v, Bai 
MaBalakskmi 1923 Bom 464. 

S 17 (1) (b. c) 2 (v.) — Agreement to 

re-convey—lf compulsorily registrable 

All agreement to re-convey property when 
demanded does not require registration and 
hence is admissible in evidence {i^hah, A C J, 
and Crumpy J, SaNgawa Gurubasappa v 
Huchangowda Gowder 25 Bom L R 1207 

S, 17 (1) (c) — Lease— Agreement for lease 

— Record of oral lease — Agricultural land — 
Regisiralion — Necessity for 

Asolenamah which was for all intents and 
purposes a mere record of certain agreement 
which the parties had come to out of court for the 
settlement of their differences existing at that 
time and whereby the plaintiffs agreed to accept 
the defendant as tenant with certain xightt. and a 
certain rate of rent and to give effect to which a 
formal document in the shape of a kabuhya 
would in future be executed by the defendants, is 
not a lease or agreement to lease and is not com- 
pulsorily registrable 39 C 663 Ref. The docu- 
ment was in effect merely a record of an oral 
agreement between the parties which was reduced 
to the form of writing only by way of a memo- 
randum {Suhtawardy and Cuming^ JJ ) AlAm 
Mullap SORENDara Kumar, 1928 ‘Cal 432. 
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BEGISTBATION ACT (XVI OF 1908), S 17 

S 17 (1) I>— Agreement to tease— Neces 

stty for regtstrahon 

The plaintifi sued on the strength of a docu- 
ment which alleged that the defendant had 
acknowledged the receipt of Rs 25 as earnest 
money and agreed to lease to plaintitf two bighas 
and odd of land for five years on an annual rental 
of Rs 180 The plaintiff asked for specific per- 
formance or tor damages in the alternative Held 
that the document on which the plaintiff’s claim 
was based was not merely a receipt for earnest 
money but was an agreement to lease, that it was 
inadmissible in evidence to prove the contiact 
without registration and that consequently no 
oral evidence in support of the contract was 
admissible. The plaintiff's suit therefoie was 
un'sustamable {Le Rossignal and Zafar Ah, IJ ) 
N\nak ChaM> V. Mahomed Zahur-ud-din 

4 lah 44 6 Lah I I, 257 73 I 0 927 
1924 Lah 27 

S 17 (1) (d) and 49—Agreeraent to lease 

—Unregistered — Delivery of possession to lessee 
—Kffect of— Doctrine of part performance — 
Estoppel against statute See (1922j Dig Col 
974, bANjiB Chandra Sany\l v Santosh 
Kumar Lahiri 69 I C 877 

» — Sa 17 (1) (d) and ^9—- Agreement to lease 
^Unstamped and unregistered— Suit for specific 
perprmance 

A suit for specific performance lies when ihe 
lease essential for the completion of the contract 
has not been executed, and if there is a valid en 
fore ble contract, either party is entitled to call 
Upon the other to complete the transaction by 
the execution and registration of the document of 
title This IS so even if the correspondence 
between the parties is inadmissible in evidence 
wrdioat registration 42 C 801 , 39 M 509 , 19 
C'L* J 213 referred to 22 C K J 42 dibtin- 
gen^shed {IHnkerji and Chotzner, JJ ) 

Chandra Sinha v Howrah Amta Light 
"Railway Co Ltd 72 1 C 98 

17 {d)— Lease — Regtsif^afwn 

In considering whether a lease is compulsorily 
re>^istiable or not, the test to be applied is whe 
tbr there was a present demise for a year only 
or or a period oi more than one year Where a 
leae was for one year but gave the lessee option 
to continue in possession, the existence of the 
optim ,does not create a lease for a term 
exceeding one year, and as such the document js 
not oimpulsonly registrable {Mookerjee and 
Chotzner,^JJ ) ' Faijuddin v Asrab Ali 

37 C X. J 476 70 I C 570 

192^ Cal 670. 

Ss \7 (1) (6) and 49— -Agreement embody- 
ing a compkted contract and entitling a person 
to a right to come into existence in future — 
Registration ift necessary Ram Da^ v Nadir 
Shah 69 I. 0. 608, 

gg 17(2) and 49 — PartitionShaye list 

^Neces$tfy for regisiiafton — Oral agreement for 
execuHoft of ctfirmkl ddemnent, 

It IS open to a party ^to a /partition to prove that a 
^*^are lisf * ot properties is not the final partition 


EEGISTRATIOK act (XVI OF 1908). S 17 

but that if was orally agreed between them that ^ 
formal partition deed should be executed later on 
If such agreement is proved the share-list would 
be admissible without registration [Krishnan 
and Venkatasubba Rao, JJ) GundapaneNI 
GoPPAYYA V GUNDAPANENI KRISHNA YY A 

69 I C 562 1923 Kad 160 (1) 

S 17 {2)—' Partition — Unstamped ana 

unregistered — Compromise — Admissibility 
Where a compromise of certain proceedings 
for partition in a revenue Court has been acted 
upon by the parties it is not open to one ot them 
to resile from the compromise on the ground that 
it IS unregistered Even an oral agreement of 
partition acted upon by the parties and admitted 
by them will be binding 28 A 78 , 43 A 1 , 31 
A. 412 referred to [Gonul Prasad^ J ) Sita Ram 
1} HarSahai 1923 a 438 71 I 0 619 

■ — S 17 (2) — Regtsl ration— N ecessiiy for— 

Mortgage — Dtschaigc— Receipt 
A receipt for payment of any part of the sum 
due on a mortgage is not a document which either 
operates or purports to extinguish the mortgage, 
even if ihe payment is last payment and the 
document recites that nothing further is due, The 
mortgage is extinguished by ihe payment, not by 
the document, and the latter is merely evidence 
of the tact of the payment which could be proved 
by oral evidence if no receipt had passed or by 
any other documentary evidence that might be 
available {HalUfax, A J C) Pandurang v, 
Narayan 6 N L j 78 

^$5 17 ( 2 ) and ( 7 ) and 42— Partition- 

Severance in Status— Provision for execution of 
separate deed in the future as regards properties 
to be allotted to the members — Registration- 
Necessity tor See (1922) Dig Col. 975 Rajan^ 
GAM AYVAR V RaJANGAM AYYAR 
44 K. I J, 745 46 Had 373 27 C W N 561 
21 A. L J 460 37 C I J 485 
601 A 184 (P^ C) 

S 17 (2) [v]— Receipt for earnest money 

— If requires registration* 

A receipt for earnest money in respect of a con- 
tract of sale for more than Rs 100 which expressly 
recites that another document was to be executed 
as a document of ttle, does not itsell create, 
assign, limit or extinguish any right and is not 
compulsorily registrable, (Mott Sagar^ J ) Genda 
Ram V Ram Chander 73 I C 1013 

S 17, Cl, 11 ( 6 ) — Agreement to mortgage 

— Registration— Necessity for 
An agreement by a borrower to create a mort 
gage On his property is admissible in evidence 
without registration where the agreement does 
not by itself create a mortgage or charge on the 
property 10 C 315 followed (Shah, J) 
Tirthdas Ghanshamdas v, Sadhu Singh 

25 Bom X K 313 73 I G 296 ^ 

1923 Bom 281 ( 1 ) 

-S, 17, Sub S, (2) (vi)— Petition of 

cotHprofnise — Deoree— PegisUation — Agreement 
to lease- — Part performance 
Where a compromise agreement opeiated as 
a demise it should have been registered, No 
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BEGISTBATION ACI (XVI OF 1908), S. 17 

paving been registered it is ‘pnma facte, inadmia- 
sible in evidence as a lease if the agreement 
in question is inadmissible as a lease, it is still 
admissible in evidence so lar as it contains an 
express admission by the defendant in the suit 
of 1905 of the title of the plaintiffs in that suit as 
patmdars In respect of such admission, the 
agreement, if it comes at all withm S, 17 of the 
Registration Act, would tall within Cl (b) Cl 
(c) and the exception in sub-S (2) (vi) would 
apply to it Where the courts below found that 
the rent at the rate now claimed was paid for a 
number of years to the plaintiffs m the suit by the 
present defendant or his father, and that defen 
dant was m possession before the suit and be 
continued in possession after the suit, but he 
attorned to the plaintiffs, Held that the relation- 
ship of landlord and tenant between the parties 
was established and that the rent due was that 
which the defendant had been paying {Richard- 
son and Snhfawardy, JJ) S4.RAT ChanDara 
Das V, Sarajini RUDRaja 27 G W N, 897 

S 17 (4)— Lease for life — Registration 

— Necessity for See (1922) Dig Col 977,)Jasod\ 
Nandan V Mt Ram Kuar 9 0. & A I R 41 

Ss 21 and Description of property^ 

Siijfictency of — Regtsiraifon 

Where a compromise agreement between the 
parties recited that “ all the immoveable proper 
ties pertaining to the family of the executants 
mentioned in Sch A described herein below 
shall be divided into four equal shares’’' and the 
division was to take place six months after the 
execution of the document, heldt that the descrip- 
tion as family property was sufficient for the 
indentification of the property for purposeJ* of 
registration 10 M L J, 104 , 13 M L J. 303 
Ref, (PhtlUps, and Devadoss, JJ,) Appala 
CHARYULU V, RAMACHANDRA CHARVULU 

1923 Mad 81 

g ^presentation of document foi 

registration — Extension of by agreement of 
parties 

No agreement for the postponement of the 
iegistrabon of an executed document beyond the 
time allowed by the Regis ration Act for the pur 
pose can be enforced Registration of an execu- 
ted document can only be enforced by proper 
proceedings under the Registration Act, fallowed 
if necessary, by a suit under S 77 of the Regis- 
tration Act, but not by a suit of any other kind 
16 M, 347 , 6 M L J 263 , 42 M 822 followed 
XHaiijax, A J C) Chag^n La^ v Kashi Ram 
71 1 C 83 1923 Nag 76 

*8 32 — Authority to sign 

> , Where it was urged that the father had no 
authority to sign on behalf of the son but the 
want authority did not appear on the endorse- 
mcTtt of the Registrar^ 

Whether a man signs expressly as agent 
he is expressed to sign on some other 
behalf^ that hiakes nO substantial differ- 
case he signs pnma facie as agent 
Fratt, JJ) Shriohar Laxmah 2 / 

' 72 r C. 99» " 1928 Bodi 87 


BEOISIBAIION ACI (XVI OX 1908), S 8S 

S S2-- Presentation by Agent— Endorse- 

ment as to pi esentation — Presumption 
Where the endorsement showed that the docu- 
ment uras presented by an agent who produced 
his power of attorney which was duly authenti- 
cated by the Sub-Registrar and there was no 
evidence that it did not contain the usual power 
Hdd that the mortgage was duly registered 
{Robinson, C J and May Oung^ J ) Dawson’s 
Bank Ltd C R V V Chetty Firm 

1 Bang 121 1923 Bang 254 

Ss 32, 34 and 2b—Regtsirahon of docu- 
ment — Admission of execution by some of the 
executants — Validity of registration 
Ss 32 to 35 of the Registration Act have been 
very carefully designed to prevent forgeries and 
the procurement of deeds by fraud or undue 
influence It is nece'^sary to insist on strict com- 
pliance with them Where only one of the exe- 
cutants of a deed appeared before the Registrar 
and admitted execution and the others did not 
the deed has no legal operation as a deed execu- 
ted and registered by other executants, A docu- 
ment duly presented for registration caa be regis 
teted only in respect of the executants who 
appear personally or by a representative and 
admit execution If the document is registered 
upon the appearance and admission of one of 
the executants only, there is no effective registrar 
tion as regards the other executants who neithe- 
appear nor admit execution {Mookerjee and 
Choiziter^ //,) J D Ezekiel v Annjoja 
Charan Sen 50 Qal 180 70 I C 724 

1923 Cal 35 

— S 32— Representative, ^meaning of, 

tice (1922) Dig Cot 978 ¥a Shwe Mya v Maung 
H o HNALNQ 44 H I j 732 . 50 Cal. 166 : 

37 C L J 343 . 27 C W N 583 
17 L W 213 . 2 Bur I J 2^4 * 
70 1 C. 937 (S)(?^C), 

g, 32 (ij) — S ecurity bond executed to Dt; 

Court— Presentaiion for registration by clerk— 
Validity of registration See (1922) Dig.. Col 
1101 Ma S iwE M'i V t; Maung HoHnadng 
44 M L J 732 50 CaL 16^: 

37 C L. J. 348 27 C W N 53^ 

17 I W 213 ' 2 Bur L J 26* 

70 I C 937 (2) (P I ) 

— g S^^^Rxecuhon of document by pepon 
having power of attorney — Presentation^ foir 
regiMration * f 

Where a person having a power of ^ attorney 
executes a document he isi entitled to pre^seht ft 
for registration as the executant under S 32 ip) 
■S 33 applies only where the person presenting is 
the General attorney of the peraoi executing. 
{Dameht J,\ Mt. Ai^ha Bib! v, CrhAOT MXv 

74 1 C 776 

S 35 — Defect in procedure ’ 

No act in good faith will invalidate registration 
merely because of delect m procedure (Lord 
Dunedin) Kanhaiyai AT y NatiqMAT Bank of 
India, Ltd, 4 Bah 28^ 45 it L ^ 497; 

88 M B, T (P C ) 349 . ^5 Bom B B tm/ 
7£r I 0 7 : 50 1, 4. 102 1923 P Cf m 

? i V , ♦ J; I ^ ^ 
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EEGXSTRATION ACT (XVI OF 1908), S 85 

— Ss 35, 68 and S*t—Regtstraiton--Irregn‘- 

lartiy tn jirocedUfe--Ef ject on validity of regis- 
tration 

The executants of a document refused to pre- 
sent it for registration and the grantee under the 
document presented it for compulsory registration 
Summonses were issued to the executants who 
duly appeared and objected to registration 
Thereupon registration was refused On appeal 
10 the District Registrar and after a remand by 
him the document was regi^itered under S 58 (2) 
of the Registration Act Held that any irregu- 
larity or error in the procedure of the Reg strar 
subsequent to the presentation of the document 
did not vitiate the registration, and that it was 
cured under S* 87 of the Regis ration Act 15 B 
L R 288 4 1 A 366 , ‘J3 A 233 , 26 A 57 
Ref [Robinson^ C J and May Oung, J) S M 
A R Chetty Firm v Ko Thaik 1 Kang 22 

2 Bur L J 69 74 I C 82 , 1923 Bang 176 

' S Effect of--Collatejal purpose 

Though S 49 of tbeRegistration Act debars the 
admissibility of an unregistered document affect- 
ng immoveable property it can treat it as evidence 
and may still be admissible for a collateral 
purpose such as the question as to the date on 
which possession was taken {Piggott and 
Walshs JJ ) Abduleah Khan v Mahammad Maq- 
BUL Husain 45 A 665 I( B 4 A 260 

21A 1. J 538 ,74 1 0 822 1923 A 603 (2). 

S, 49 — Ejectment suit — Compromise — 

Terms outside scope of smt^Non-registfation — 
Effect 

An ejectment suitiwas compromised on the basis 
that an enhanced rent should be paid and the 
detendant was to become an occupancy tenant 
If a decree was passed in terms thereof but not 
registered Held, the portion relating to increase 
in rent did not relate to the subject matter of suit 
and as such was inadmissible without registration 
but the agreement can be proved by 4 evidences 
alutnde {FremanilCt 5 M,) Gomti Bibi v 

Baij Nath Singh 1 K 4 All 421 (Bev ) 

- — S 49 — Memorandum* 

Where both the wntitig and the oral evidence 
m a case indicated that the writing constituted 
the bargain between the parties and was not 
merely the record of an already completed trans- 
action 

Held* the memorandum in question was the 
bargain between the parties, and that without its 
production ih evidence the plaintiff Could 
establish no claim and as it was unregistered it 
must be rejected, {Lord Carson) Subra- 
manian » M L». R M Dutchman 

60 Cal 33^ 1 Bang 66 
44 W, I., J, 602 2 Bur L J. 25 
82 M, B T. (B. C,) 184 26 Bom I, B 582 

, 38 C I J 41 18 1 W 446 

(1923) M W, N, 762 28 C W N 1 . 

- 71 1. 0 660 . 5% I A, 77 (192^) G. 60 

r O, 

I igq teiasadosiument of famrly settlement 4eclares, 
^^^hafejthe^har^of the parties are to be hereafter^ 
its registrations is compulsory and in order to 


BE0ISTBA!riOIT ACT (XVI OF 1908), S 66 

show what those shares are to be it is in admis- 
sible in evidence but It is admissible for the 
purpose of showing what the original shares were 
{Scott Smith and Molt Sagof, JJ ) Karam Chand 

V Mt. Har Kour 1923 Lah 371 

S registered deed admissible to 

prove agreement. 

Unregistered lease could be accepted as evi- 
dence that the parties had come to an agreement 
that a lease was to be g ven {Halit fax, A J C.) 
Mt, Maktumbi V An ANT Ram, 1923 Nag 73 

S 49 — Unregistered document— Admts* 

SI bill ty tn evidence— Affecting immoveable pro- 
perty — Meaning of 

An unregistered document of partition dividing 
the properties by metes and bounds which is in- 
admissible for want of registration to prove that 
partition is admissible m evidence to prove a 
unilateral declaration of an intention to divide 
thereby 23 M L T, 307 19 M L J 228 30 M. 
L. J 404 loll 30 M L, J 62 30 M L J 404 
doubted 

Per Spencei, J S 49 of the Registration Act has 
to be read in the light of S 17 of the same Act and 
S 91 of the Evidence Act It this is done the word 
affecting will be seen to be only a compendious 
term expressing ‘^purporting or operating to 
create* declare, assign limit or extinguish whether 
in present or m further, any right, title, ot interst 
whether zested or dontingent (SPencer and 
Venkaiasubba Rao, JJ ) Atluru SaraswataMMA 

V Atluru Paddayya, 

44 H B. 7 46 18 X W 418 ^ 

46 Mad 349 71 1 C. 274 (1923) Mad 297. 

S 49 — Unregistered partition deed — 

Admissibility — Oral evidence See Evidence Act 
S 91 4 Bat X. T 667 

Ss 58 and ^0— Certificate of regtsiraiton 

— Admission of execution — Proof of* 

There is nothing in S 58 of the Registration 
Act requiring a registering officer to endorse an 
admission of execution Consequently a certi- 
ficate of registrations is not evidence ot such ad- 
mission even though the admission is in fact 
specified in the endorsement 19 O C 23 33 ; 1 17 
C. 903 followed, 20 O C 18 , 25 W R dissented 
{Martineau, J ) Muhamad Hassan v, Sahora 

71 1. 0 805. 

S 60— Sa/e deed* proof of certificate of 

registering ofUcer of admission of execution 
whether sufficient — Evidence of executant at- 
testing witness or wriier — Heoessity 

Where in a suit on a sale deed the plff relied 
simply on the certihcate of the Registering officer 
without examining the executant or any of the 
attesting witnesses or writer of the deed held, that 
the certificate only showed that the person purpor- 
ting te sign the deed admitted his signature and 
in the Et^ence of any further evidence that 
wouldlflOthe evidence if the necessary link in the 
chain tWtt the person who admitted execution 
was the person who cohld give title to plff 
{MacLeod C J atfd Crump, J ) Maruti Balaji 
PosTlt t>ATTC. 26 Bom. X B, 192 

721 0. 304 : 1928 Bom 253. 
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EEGISTRATIOir ACT (XVI OF 1908), S 71 

Ss 71, 72, 76 and 77 -- Document not 

registered owing to non-afpenra7ice of executants 
%n time — Smi to compel registration 

Where a sub registrar refused to register a 
document presented m time owing to tne non 
appearance of the executants to admit execution 
111 nine and on appeal, the District Registrar also 
conhrmed the order a suit to compel registration 
under S 47 of tlie Regn Act is mauitaiuable 
The order parsed by the Registrar was one under 
S. 72 of the Act Scope ot bs 34 and 71 to 77 
Registration Act considered (Shah, A C J and 
Crump, Jr) Fattechand Anandram v Umaji 
47 Bom 290 25 Bom t E, 45 
72 I C 118 1923 Bom. 187 

Ss 72, 76 and ^--Refusal to register— 

Refusal to admit to registralton or accept fur 
rcgistration^DisUnction’- Remedy by smt 

There are three different expressions used in 
the Act, refusal to register, refusal to admit for 
registration and refusal to accept lor registration 
S 72, where it says, that * An appeal shall lie 
against an order of tne bab*Registrar refusing to 
admit a document for reg straaon,*^ reieis to or 
case when registration has been refused rather 
than to cases where a Sub- Registrar has declined 
to accept a document at all at tne first stage of his 
proceedings, in other woids, relusal to admit lo 
regisi ration and refusal to register are the same 
thing The Act, however, evidently intended 
some distinction between relusal to accept lor 
registration and refusal to register S 19 of the 
Act lays down that the registering officer shall 
refnse to register a document which is in a 
language whicn he does not understand S 20, lays 
down tuat a registering officer may in his discre 
hon refuse to accept lor registration a deed m 
which an interlineation, erazure, etc, occurs 
S 21 again uses the expression * accept for 
registration'’ in prescribing the conditions 
necessary for the proper description of property 
to which a document relates Where a sub 
Registrar refused to register a document mainly 
on the ground that the document was vague, that 
it was not executed in counier-part, and that 
execution was denied, there is a clear and 
unmistakeable refusal to register and one which 
was made not at the preliminary hearing but 
after a regular proceeding to which botn the 
parties had been summoned [Pipon, J, C ) Mt 
Bibi Aimna Mahomed Rukan Alam 

73 I C 182. 

Ss. 73, 82 and SZ— District Registrar- 

Refusal to sanction prosecution — Power of High 
Court to interfere 

Where a District Registrar in reversal of the 
order of a Sub-Registrar, refuses to sanction the 
piosccntion ot the executant of a sale deed under 
S 73 of the Registration Act, there is no juris- 
diQtion in the High Court to interfere as the 
district Regis tratar had acted not as a Civil 
The remedy of the aggrieved party was by 
^l^e^tjon to the Board of Revenue {Aaamt, J ) 
Bvx Ram v, Cheddi Rande 1923 P 166 

for comfuUofy regtstfa- 


REGULATION (XVII OF 1806), S 7 

Where on a deed being presented for registra- 
tion the sub- Registrar summoned the executant 
and on his failure to appear refused to register 
the same, and thereupon the Registrar was moved 
by an application purporting to be under Ss 72 
and 73 of the Registrauon Act but without the 
verification required by the latter section and that 
too was dismissed Held, a suit lay under S 77 
to enforce compulsory registration The mere 
absence of verification ps required by S 73 (2) did 
not make the application one not in conformity 
10 the provisions of that section, as the defect 
IS merely one of form and not of substance 
(Abdul Raoof and Mott Sagar, JJ ) Uttam Singh 
V. Mt Ruttan Devi 5 Lah L J 217 

74 I C. 688 1924 Lah 28. 

Ss, 75 (2) (3) and 77 — Decree directing 

registration — Limitation for appl cation tu register 
See (1922) Dig Col, 980 Mahomed Ismail Beg 
V Sricharan Das 69 I C 198 

S, 77 — Suit uudei — Conditions precedent 

For a suit to he under S 77, the following 
requisites are necessary — 

1 The presentation by a person authorized to 
present the document to the Sub-Registrar 

2 A refusal to legister by the Sub-Registrar 

3 An appeal within time to the Registrar 

4 A refusal by the Registrar, and 

5 The institution of the suit within time 

[Pipon^ J C ) Mt Bibi Aimna v Mahomed 
Rukan Al^m 73 I C 182. 

S ^2— Offence underSanotion tf ne- 
cessary. 

No sanction is necessary for a prosecution 
under S 82 Registration Act (Pratt, J ) Maung 
Saing V Emreror 1 Rang 299 

Ss 82, 83 and 76 — Presentation for regis- 
tration — Duly authenticated— Power of attorney- 
Acceptance for registration — Presumption— Refu 
sal of Registrar to register — Appeal — Order for 
registration — Effect of— Subsequent presentation 
if necessary See (1922) Dig Col 977. Rai Baha- 
dur Chhoty Lal V, The Collector of 
Morad^bad 27 C W N 437 21 A L J Sei 

37 C, L J. 377 
25 Bom L R 656 18 L W 124 

9 0 & A I. R 460 (1923) M W if 873. (R C ) 

S 90 (d) — Lease by Secretary oi State — 

Registration — Not necessary— Proprietary right 
to the structure but not tn the soil 
A lease granted by the Secretaty of State does 
not require registration in view of the provisions 
of S 90 (d) of the Registration Act read with Ss 4 
and 107 of the Transfer of Property Act, A grant 
of a proprietary ngbt in the 'tructure but not in 
the soil IS a right that runs with the land (Wa2if 
Hasan^ A J C) Ragho Prasad v. Secretary 
Of State 9 0 1 J 629 ^ 74 I C 369 

(1923) Ondh 114, 

REetJLATlON XVII OF 1806 (BENGAL), Ss. 7 

and %— Notice — Defect %n---Effect 
Where the mortgagee serit a notice^ to the mort- 
gagor warning him that if the monpy was not p^id 
within one year, and the land redeemed m 'the 
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manner provided by S 7 of the Regulation > held, 
the notice was defective as it provided nenher 
for tender nor deposit in Comt — The defect is not 
cured merely by adding in the manner provided 
by S 7< {Ckev%s, J ) ^ora v Chanou 

1923 Lah 71 (2j 

RELEASE— of — l^ot a conviyancc 
The deed of relinquishment does not confer a 
title and ti le to land cannot pass by admission 
when the statute requires a deed 33 C 967 , 16 
C L J 437 Ref (Ross, 7.) Monshi Govind 
PRASiD V Lala Jagdap Sahai, 1 Pat L R, 316 
See also^ Under Mahomedan Law ai*d Hindu Law 

RELIGIOtrS ENDOWMENTS— by 

managers 

A gift by the manager of Temple property in 
the form of a Sanad purporting to make an 
allowance of Rs 2 -15 yearly irora generation to 
generation out of the Sevasthan funds, cannot be 
gtven effect to even as against the *emple estate 
beyond the life time of tne grantor [Macleod C 
7, and Crump, 7) Ramachandara Mahadeo 
V Narayanrao 1923 Bom 296 (2) 

Ahenalton — Necessity— Proof of 

Alienat on to be valid against the reversioners 
18 required to be supported by proof aliunde 
that they were made lor valid and legal necessity 
The same rule applies in the case of Shebatis and 
other persons who have no authority to alienate 
property except lor preservation of the estate 
which they represent 

Unavoidable necessity must be established in 
order to justify absolute alienatioo Or grants of 
perpetual leases of endowed property {Spencer 
and Venkatasubba Rao, JJ ) Meethale Chalil 
PARKUM T, Keli^kurup K P P Raman Nair 

73 1 C 275 

‘Cypres doctrine — Appluabihiy of — 

Chanty to be done at a particular place— 
Imposstbility of performance — Effect of 
Where a settlor with a view to perpetuate h’s 
name and good works by means of a ohatram 
providing shelter and resting place for travellers 
of all ca tes and also a place for the celebration 
of marriages, selected a place for the above 
objects and endowed properties Held his 
object was quite possible of attainment even if 
the institution has to be shifted elsewhere There 
was a clear expression of a general charitable 
intention, not restricted to one particular object 
Only which forms one of the requisites for the 
application of doctrine of cypres 
The fact then that the chatram and the cart 
stand m their original situatiou have been des 
troyed as the result of the land acquisi ion 
proceedings by the Govt is no bar io the Court 
remodelling the chanty as nearly as possible 
according to the original purpose ol the founder 
(Chandarasehhara Atyer, C 7 and Subbanna, J ) 
KrishnayyaSetty V CnmNiAH Setty 

1 Mys L J 11, 

' "Pebts — ^Necessfty — Borrovrmg trustee— 

Decree against temple funds See (1922) Dig, Cot 
981 feuNUARESAN CHETTY V ViSVArlATHA PANDA 
RASAWAbPJ AvARGAL. 

721 C loa. 

YD— 76 


RELiaiOUS ENDOWMENTS 

Debut ter property — Family trust — Right 

of beneftetartes to put an end to the trust 

Where there is a private family deburter the 
shebaits cannot by their dealing gue ihe pro- 
perty a different turn It is ihe members of the 
family inteies^ed who by their consent may con- 
vert the debutter property into secular property 
are the members of the whole family, male and 
female, interested m the worship of which the 
shebat’s are merely managers [Woodroffe and 
Suhrawardy, JJ ) Monmohan Ghosh v Sid- 
HESWAR Dubey 27 C W N 218 

1923 Cal m 

" Debuiter — Religious purpose. 

Planting of holy trees is a dedication for a 
religious purpose, it it is done on a spot consecrat- 
ed tor that purpose The mere fact it is called 
debutter does not conclusively show its true 
nature {Mookejee, and Rankin, JJ) Chandra. 
Mohan Ganguli v Jnanendra Nath Banner- 
JEE 27 C W N 1038 

——Dedication — What constitutes — Founder 
who PS — Erecting temple on Land granted by 
another — Devolution of ihe trusteeship -Shebait 
—Pujan — Position of 

When the worship of an idol has been founded 
the shebaitship is vested in the founder and his 
lieirs unless he has disposed of it otherwise or 
there has been some usage or course of dealing 
Wiiich points to a different mode of devolution 17 
C 3 , 32 C 129 , 36 A 283 , 11 C L J 2 , 40 C 
251 , 29 A. 663 , 22 C L J 404 , 36 A 161 Rel 
In the application of this rule it may not always 
be easy to determine who are the founders One 
person may provide toe site of the temple another 
may build the temple and establish the idol, while 
f a third may dedicate property for the performance 
of the daily services of the idol Where the owner 
! of the site relinqms les his rignt in the land, he may 
not be a founder unless he indicates at the time 
expressly or impliedly, that he will associate him- 
self with others in carrying out the objects of tie 
foundation Prma facte all the persons who 
establish the worship are entitled to take part m 
the management If a number of persons provide 
the original endowment, they together constitute 
the lounder But persons who subsequent to the 
foundation furnish additional contributions do not 
thereby become joint founders * their benefacbon 
is regarded as nothing beyond an accretion to an 
exis ing fouodatiun ^4 M 219 , 7 M 499 , 17 C* 

3 Kef 

The shebaitship is vested m the founder and his 
heirs unless he has disposed of it otherwise 
equally in the case of private and public endow- 
ments No distinctiou between the two"cIasse3 of 
cases bas been drawn in this respect in the 
judicial decisions 18 A 227 ,110 L J 2 , 
40 C 251 , 5 C. 228 , 40 M 612 ReL 

Consequently whether a foundation is public or 
private the three fold principle is applicable na ne- 
ly* (1) the devolution of the trust on the death or 
default of each trustee, depends upon the terms 
oA which n was created, ol the usage ol the paxjti 
Cular Jiastitulion where no express trust deed 
eiCisU , (h) the worship of the idol is vested 
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founder and his heirs, in defaull of evidence to 
show that he has disposed of it otherwise , (iii) 
and where a shebait appointed by the founder 
fails to nominate a successor m accordance with 
the conditions or usage of the endowment, the 
management reverts to the founder and his repre- 
sentatives even though the endowment has assum- 
ed a public character 

The indicia of a public temple discussed. 18 B 
721 , 11 A 18 , 18 M L T 643 , 4 L W 228 , 
4 L W 444 , 27 M L T 11 Rel 

The pujari or archaka is i ot the shebait of the 
temple , he is appointed by the shebau as the 
purohit to conduct the worship but that does not 
transter the rights and obligaiions of the shebiat 
to the purohit and he is not entitled to be 
continued as a matter of right in his office as 
pujan 

16 W* R 99 , 25 C W N 201 , 15 U 183 , 42 
M, 618 , 35 M 631 Rel (Mookcyiee atid Choizner^ 
JJ) ANA.N0A Chandra Chakrabarti v Broja 
Lal Singha 60 Cal 293 74 I G 793 

1923 Cal 142 

Foundef — Right of to appoint trustees 

and provide for management and administra- 
tion — Usage of the institution'— Par Hapatton in 
offerings 

Where the worship of an idol has been founded 
the shebaitship of the idol is vested m the founder j 
and his heirs unless he has di^^posed of it other 
wise or there has been some usage or course of 
dealing which points to a different mode of 
dovolution 17 C. 3 , 32 C. 129 , 35 A 213 . 20 
C, W N 314 Rel The lounder is competent to 
provide for the government and administration of 
the trust and can give directions for its manage- 
ment not inconsistent with its character as a 
religious or charitable trust The test in each 
case is whether the direction of the founder is 
inconsistent with the nature of the endowment as 
a religious or charitable trust The proof of the 
intention of the founder becomes almost couclu 
sive, when the usage is immemorial The inten- 
tion may be presumed from a member of instances 
extending over a limited period, if they are made 
out by clear and unambiguous evidence W^ere 
the founder of an endowment prescribed the line 
of succession the -shebaitship in the descendants 
of his sons and also directed that the descendants 
of hi8 daughters would be entitled to participate 
In the bhog offerings dedicated to the idols esta 
hashed by him. Held that it was competent to 
h|m to do so {Mookerjee and Chotxner, JJ ) 
Rambhahma Chatterjee V Kepar Nath 

72 I C 1026 1923 Cal. 60 

-Founder — ' Right of, to provide for 

management— Trusteeship See (1923) Dig Coe 
984, POTTULAL V Data Nand 44 A 721 

’ Founder — Who ts — Right to shebattship 

— Rights of pu$an or priest 
Where the worship of an idol has been establi 
, the ancestors of a lady she is not the 
founder , nor can she be regarded as a 
of her subsequent benefaction 
wiw^^r^fching beyond an ai^retioa or addition 
exists ^oUndatiom 7 M. 499 ; 24 M, 219 
JWhejr Worship of an idol le^ founded. 
1^®jebaitshjp the founder i^ind 


RELIGIOTIS ENDOWMENTS 

heirs unless he has disposed of it otherwise or 
there has been some usage or course of dealing 
which points to a different mode of devolution 17 
C. 3 , 32 C 129 , 36 A 283 Rel The shebait 
appoints the purohit to conduct worship but that 
does rot transfer the management of debutter 
estate from the eshebait to the purohit 16 W, R 
99 , 25 C W N 201 Ref {Mookerjee and Rankin 
JJ) Kali Krishna Ray v Makran Lai 

27 C W N 411 1928 Cal 160 60 Cal 383 

731 0 686. 

■ “‘Hindu temple — Right of worshipper io 

remove idol and substitute another 

It IS not competent to an individual worshipper 
of a village temple, not being its trustee or a 
manager, to remove an idol alleged to be cracked 
and substitute therefor a new idol made by 
himself {Oldfield and Devadoss, JJ) Golla 
Chakrapani V Katneni Lakshmaperdmallu 
44 M L J 90 17 L W 62 72 I C 328 
1928 Mad 369 (!}, 

Idol — If can be gifted away 

Per RtcJmidi^on J —It is difficult to under- 
stand how an image considered as a legal or 
spiritual entity can proper y be said to be the 
subject of gitt [Sanderson, C /, and Richardson, 
J ) Pradyumna Kumar Mullik v Pramatha 
Nath Mullick 27 C W N 686 1923 Cal 708 

Idol— Rights to sue on behalf of— Person 

interested 

In suits to recover property dedicated to an 
idol the real plaintiff is the idol and the person 
suing on behalf of the idol is not personally 
interested in the suit any more than is the next 
friend or guardian of a minor A manager of the 
property of an idol has a sufficient interest lo sue 
for the recovery of its properties from a tres- 
passer 38 A 735 Ref {Ryves and Dant^lh, JJ ) 
Sheoramji V Sri Ridhnath 46 A 310 

21 A L J 148 L E 4A 128 71 I C 480 

(1923) A 160 

'Manager— Smt by in his capacity as 

manager for recovery of money due io temple— 
Temple owing'’ money to the manager— ‘Effect of^ 
Plff sued as manager of a Hindu temple alleg- 
ing himself to be hereditary trustee thereof, for 
the recovery of certain moneys due to the temple 
In the course of the plaint the plaintiff stated that 
he had spent moneys out of his pocket for the 
temple and that he was entitled to be reimbursed 
in respect of those moneys The trial court took 
an undertaking from the plff that he was recover- 
ing the money only on behalf of the temple and 
passed a decree in his favour as manager The 
appellate court without going into the merits of 
the case dismissed the suit bolding that the plain- 
tiff claimed adversely to the temple as he was in 
effect trying to appropriate the moneys himself 
Held that the decree of the trial court v\as correct 
as the plaintiff was suing in terras as the manager 
of the temple {Shah, 4 J C and Crump, J) 
Vinayak Shiv Rao v, Atmaram Rayaji 

1923 EDW, 17G 

— ^Mutt— Debts borrowed by head^^'^Hwd^ 

nature— Creditor’s rights 
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EELIGIOirS ENDOWMENTS. 

The head of a mutt cannot alienate the mutt 
properties unless constrained to do so by un- 
avoidable necesity It is not sufficient to show 
the debt is shown to have been incurred for mutt 
purposes and not for the head’s piivate purposes 
in order to make it binding on the properties 
Except for unavoidable necessity, the bead of a 
mutt cannot create any interest in the mutt 
property to enure beyond his life-time 

Properties in the hands of a madathipathi will 
not be liable for the debts of his predecessor if 
the borrowing was not for a lustifiable purpose 
or he had enough funds in his hands at the time 
of the loan {Knshnun and Ramesam^ JJ J 
LAKSHMINDRA THIRTHA SwAMIAR if VlBHUDA- 
PRIYA IHIRTHA.SWAMIAR 44 M L J 187 

17 L W 274 72 I C 709 1923 Mad, 288 

Muit — Head of — Mahant — Marriage — 

Forfeiture of office 

In the case of Sitarmarthi Asthal the mahant 
does not forfeit his office by marrying The fact 
that there has been no instance of a mainage on 
the part of a mahant is strong evidence of a 
custom against marriage [Das and Buokntll, JJ } 
Mahant RuGhunath Das y Sheqkumar Missir. 

1923 P 309 

' — Mult— Head of, Position of — Trustee- 

Scheme— Power of courts to frame See C P 
Code, S 92 25 Bom L R 747 

Mull — Head of — Powers of aUenaiton — 

Legal Necessity, 

The Mahant of an endownmeat is the proprietor 
•f the property although he holds these proper 
ties in trust He has very large admiiii'strative 
powers over the affairs of the asthal and undoub 
tedly has power to sell or morigage the property 
m case of need or for the beueht ot the asthal 
That being so, it is impossible to maintain that he 
has no saleable interest in the properties of the 
asthal Where therefore a mahant in order to 
defend bis title as against a rival claimant 
borrowed large sums of money and the creditors 
m execution of deci ees on these debts sold in 
execution the properties of the asthai nUd that the 
purchasers at the execution sale had acquired a j 
valid title to the property in question the debts 
having been contracted lor necessary purpo'ea 
(Das and Buokmll, JJ ) Kedar Nath Goenka v 
Mahahth Jagar Nath Das 1 Pat T R 73 

74 1 C. 134 

— Mutt — Succession — Astkan — Mourazi 

Mutt^ Devolution of offioc^ Custom of mahants 

A mouraai asthan is one in which the office or 
mahant is hereditary and apart from custom 
devolves upon the chief disciple of the existing 
mahani By the rules of the Satlakha Astban in 
mouzo satlakha in tbe Muzeffarpote Dt the senior 
bairagi chela on the death of the mahant is entitled 
to succeed to the mahantship The principal 
chela or pupil is entitled to succeed on the death of 
the presiding mahant of a mourasi or hereditary 
mult If the principal pupil be personally unfit to 
succeed Or be disqualified by one of the grounds 
of disquatification specified m the shastras, then 
presiding mahant should ip his Ufe-time select 
a^pl^operly qualified pupil to succeed him 
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6 S D A Beng 262 foil 

Different customs prevail in diffeient mutl§ 
and where such are proved to exist they must 
govern, the order of succession The mere fact 
that a mahant has professed to appoint a succes- 
sor does not prove tbe existence of such a power 
[Miller^ C J and Jwala Prasad, /,) Mahanth 
Jagernath D\s u Jang Bahadur Rai 

(1923) Tat 33 4 Pat L T 283 71 I C 887 

1923 P 218 (2} 

Skebaii'— Establishment of ihakur far 

worship — Removal by succeeding shebaih — 
Validity of 

Where the worship ot a Thakur was founded 
by M and properties were also dedicated for its 
worship but no condition as to the location of tbe 
Thakur was imposed by M it is not open to ary 
subsequent shebait to impose restrictions which 
would fetter these who subsequently as heirs 
of the founder become shebails It is competent 
to one of the heirs of the founder to remove the 
Thakur from the Thakurbaii during his turn of 
worship 17 C 3 Ref, [Greaves, / ) Fromatha 
Nath Mullick v Pradyumna Kumar Mullick 

1923 Cal 99 

Bhebait— I dol'^ Appointment of shebait 

^IVhat constitutes 

Where a person was appointed manager of the 
worship of an idol in pursuance of an agreement 
settling differences between members of the 
family, the person so appointed does not become 
shebait and he could not recover any out of 
pocket expenses made by him {Maclean C J. 
Hanngton and Fletcher^ JJ ) TrigVna Sondari 
Da SI zi,*Radharani Dasi 37 C. L J 20 

Shebait— Order of sut cession— Deed — 

Construction 

Unless the donor makes a leservation to alter 
the order of the devolution of the office of the 
shebait laid down m the deed, he has no right to 
do so and the shebait appointed contrary to the 
order laid dourn has no right to sue tor arrears 
of rents of the debutter property [Woodroffe and 
Cuming, JJ ) Gouri Kumari Dasi v Ibdra 
Kumar MukhoRaohya 

50 Cal 197 70 I C, 176 (1923) Cal 30 

Shebmt^^ Restrictions on successors — 

Validity 

The son of the founder of an endowment by a 
deed of trust dedicated a piece of land for locat- 
ing the deity and declared that the deity should 
not be removed tbereirom till a similar or better 
habitation was found Held, the condinon was 
for the benefit of the deity and as such was 
quite valid If however circumstances should 
change, the Court on a proper application can- 
pass orders as it thinks fit. [Sanderson, C J, and 
Richardson, /d Pradyumna Kumar Muuuck v, 
PRamatha Nath Muuuck 27 C. W. N 686 . 

1923 Cal 708 

ShebaitSuoessor Power of founder to 

alter the line of succession 

lu the absence of an express icservation in tbp 
deed of gift it 13 not competent to the founder of 
a debutter or his heirs to make a change in tt^e 
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RELiaiOUS ENDOWMENTS 

order of succession of shebait (Wooiroffe ay*d 
Cuming, JJ,) Gourikumari Dasai v Indra 
Kumar Mukhopadhya 60 Cal 197 

70 I C 175 1923 Cal 30 

— — Succession to Guru^Presmnpiton as to 

dedication 

The propel ty^f a Sadhu cannot necessarily be 
presumed to be devoted to religious purposes for 
the reason that it descended trom Gui u to Chela 
A secular property, even if acquired by a Sadhu, 
doe** not change its character unless dedicated 
for a special purpose, religious, chant able etc 
[Broadway and Zafar Al%, JJ ) Kishan Das v 
LachhM4n Singh 6 Lah L J 351 

75 I 0 94 1923 Lah 644 

Temple— Dharmakart a — Position and 

powers of — Conversion if trust property — Falsi- 
fication of accounts — Removal bee (1922) Dig 
Col 989 Srinivsachakiar n Evalapaa 
Mudaliar 27 C W N 317 

21 A I J 250 (P C ) 

Temple— Right of trusteeship— usage 

Where the site on which a temple is built was 
purchased m the name ot one member of a Hindu 
family that by itselt does not show he was the 
sole founder and hence trusteeship is not solely 
vested in his family Wnere even before the 
new temple was built the family worshipped an 
idol which was later on installed lu the new 
temple the old foundation which was vested in 
the family still remains intact In the absence of 
evidence to show the rules of succession the 
usages of the institution and conduct o^ parties 
should be looked to, [Krtshnan and Ramesam, 
J] ) Narayanan Chetty v Elayaperumal 

73 I C 381 i 

Trustees— Act a£ majority — When bind- 
ing on trust — Omission to consult some trustees 
— Effect of See (\922) Dig Col 989 Mata 
Mulla Manikoth Pattam Chandu V Kuttiyil 
RayrU 32 M L T. (H C )25 

... Itusiee — Acts of predecessor when hind' 

ttig on successor — Commutation of rent 

Succeeding trustee^ of a charity are not estopp- 
ed from reverting to the waram rate m repudia- 
tion of an arrangement for commutation into a 
fixed money rent entered into with the tenants by 
the preceding trustees, 37 M L 698 Ref. 
[Ayhitg and Ramesam, JJ ) SundararaJA 
chariar V An Mahomed Ethibar Khan Saheb 
44 M D J 649 72 I C 690 1923 Mad 661 

Trust— Bequest to chanty io—Spread of 

Hindu religion — bUnsknt language 
Per spencer J A trust for the spread of 
^Hiadu religi JH is vague and indefinite A trust 
the spread of sanskit language is definite 
^ a trust for the spread of Hindu religion for 
learning as the trustees might deem fit is 
|^^^4^and unenfo ceable. 

^ per Bevadoss, J * — A bequest for the spread of 
as well ds that for the spread of 
1 $ vague and Unenforceable, 
on the point reviewed [Spencer and 


RELIGIONS OFFICE 

Devadoss^ JJ } Sri Gadicherkla Venkatanara- 
SIMHA Rao Garu V Nayapathy Subba Rao 

46 Mad 800 32 M L T (H C ) 47 
(1923) M, W, N ill 17 L W 3X 73 1 C 991 

1923 Mad 376. 

Village temple — Right to mangement — 

Trustee — Worshippers— Suit for possession of 
property 

As regards property bequeathed to an idol or 
shrine, thougn it notionally vests in the idol or 
shrine the right to possess the property is m 
some human oeing or beings viz the trustee oi 
manager and ii theie is none such, in the wor- 
shippers In the absence of a trustee or manager 
it is open to ihe worshippers with the permission 
of the Court under O. 1, K 8 C P C to sue for 
recovery of possession of the properties belong- 
xiig to the religious chantv from a trespasser 37 
M L J 551 Ref 27 M L J 270 dist 

Wnere persons claiming to be the lawful 
trustees of a ullage charny are proved lo have 
acted as trustees without any dispute for a 
number of year«, tt is a legitimate inference that 
they had been, lawfully appointed or that their self 
appointment had been ratified and adopted by the 
beneficiaries [Schwabe, C J and Wallace^ J ) 
Rangaswami Naidu V Krishnaswami Iyer 

44 M L J 116 32 M L T (H C ) 133 

71 1 C 463 . 17 L W. 147 1923 Mad 276 (2) 

EEIIGIODS ENDOWMENTS ACT (1863)— Ss 8 
and ^—Kattalai — Junsdiotion of Temple Com- 
mittee over 

Though a temple may be subject to the control 
and superiniendence of a lemple Committee, 
that fact does not give the Committee any right 
of supervision over the Kattalai which is an 
independent ^ru&t [Phillips and Ramesam^ JJ ) 
KaNDASAMI I !%^V SlVACHIDAMBARAM ChETTIAR 
70 1 C 698 1923 Mad 209 

S 14— Trustee— Breach of trust-Associa- 

tion oi btraogers management See (1923) Dig 
Col 990 Kotasseki E V Sankaran Nambi 
V, DeWAKI ANTHERJEN4.M 73 I C 491. 

EELIGIODS Surrender — Rights of the 

other members of the family— Right to transfer 
office 

Hereditary offices, whether rebgxous or secular 
are treated Oy the texts as indivisible But 
modern custom has sanctToned such paitition as 
can be had of such property by means of the 
performance of the duties of the office and the 
enjoyment of the emoluments by the difierent 
co-parceners in rotation The office remains in 
the family and the transfer by one member of his 
bhate to another member of the family could not 
be const derd m any way objectionable It would 
only reduce the number of members who are 
entitled to the office and a share m the emolu- 
ments Ii all the members of the family agree to 
give up the onties of performance of worship and 
receiving emUuments, there could be no objection 
to their d ging so But theie is a great difference 
between the whole gronp of members surreudei* 
ing their rights to the grantoi: and one meipher 
purporting give up his right to the grantor 
which wonld cause an iterference witM the 
rights of the other members ot the family, 'Th^ 
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BENT SA1.E 

duties of the oftice and the emoluments appertain- 
ing thereto re mam with the family of the original 
grantee and those members of the family, who 
wish to retain the office and share the emolu- 
ments, are entitled to do so, and if one of the 
members of the family 3 wishes to get rid of his 
duties as well as his rights he could only do so in 
favour of the remaining members of the 
family, and he cannot evade the ordinary rule as 
fo alienations by purporting to surrender his share 
to the original grantor or put in other words, the 
alienation of a share by one member of the tarn ly 
IS invalid whether n is made in favour of an 
ou sider altogether or whether it is made in 
favour of the original grantor of the office 
[Maclcody C J and Crump, J) RaghOnatw 
V lTHAL BHAT V PURNANAND 47 Bom 629 

25 Bom L B. 297 72 I C 31^ 
1923 Bom 358 

RENT SAIB— t)/ — Fraud of purchaser 
— Annulment of incumbrances 
It IS an abuse of statutory provisions for sale 
of tenures m execution of decrees for rent to 
bring about designedly a sale under such circum- 
stances so thal tie right of under tenure holders 
might be destroyed, an unencumbered title con 
veyed to the purchaser and the maximum of 
benefit conferred upon the delaulter In such a 
case the transaction is a pnva e sale. Though the 
purchaser joined in the fraud afier the default 
had been made he cannot by reason of his enter- 
ing into the agreement before the sale which was . 
the machinery by wh’ch the fraud to be carried 
out and with knowledge thereof, be permitted to 
enjoy to the detriment of others the benefits 
which result to a purchaser at a sale for arrears 
of rent oi revenue 10 M I A 540 , 12 C L J 
336 , 18 W R 240 Ref {Chatterjec and Panton^ 
JJ) lEjENDRA Chandra Dhar v Durgadas 
Dutt, 1923 Cal 324 

— What passes under^ Execution sale — 

Money decree — Rights of a purchaser 
Both m a sale m execution of money-decrees 
and in a sale in execution of rent-decrees the 
right, title and interest only of the jagtrdar in the 
tenure passes and consequently one who purchases 
first prevails against subaequent purchasers 
[Jwala Prasad and Ross, JJ ) Binanand S^wati 
V Thuboo Mahto, (1923) Pat 249 

4 Pat I T, 659 1923 P 692 

BESXITTITIOir OP COEJXTGAI. 

Discretion— Marriage with minor giil 
Plaintiff was married to the defendant m 1902 
when she was 12 years of age In 19 18 the 
plaintiff sued for restitution of contugal lights 
Held that though there was considerable delay in 
the institution of the suit it was sat sfactonly 
explained and that the plaintiff was entitled -to a 
decree for resbtuhon of conjugal rights [Shadi 
Lai and Broadway, JJ ) Mt, Daulan v Abdui. 
Hag 5 Lah X J 95 

— ^Refusal — Grounds for 
A decree for resutution or conjugal rights can 
be refused only on grounds ^lvhlcb would justify 
the wife in refusiog to return and hve with her 
husban^i, as for example habitual physical cruelty 
{Hallrfax, A J C,) Damodhar Ganesh 
^arbati ^ 69 1 C 498 


REVENUE SALE 

Suit by husband — Defence to the suit 

Cruelty — What is — English Law — ApphcabiUty 

of 

Cruelty m the legal sense need not necessarily 
be physical ciueliy A course of conduct 
which, if persisted in, would undermine the 
health of the wife is a sufficient justiffcation tot 
refusing to the husband a decree for restPution of 
conjugal rights 

Wherein a suit by a husband for restitution 
of conjugal lights it was found that he had 
falsely charged his wife with having attempted *o 
poison him, that he had addressed her using the 
vilest epithets on several occasions that he had 
generally treated her with loathing and disgust, 
that he threatened to push her by a low-caste 
mao if she c-*me back to his house Held that the 
husband was not entitled to a decree for restitu* 
tion of conjugal rights 

Great care should be exercised in importing 
wholesale into India the strict principles of the 
Ecclesiastical Law of England embodied in the 
decisions of English Courts [Phillips and 
Devadoss, JJ ) Kondal Rayal Reddiar v 
Ranganayaki ammal 46 Mad 791 

45 M L. J 186 18 L W. 465 
(1923) M W N 499 74 I. C 166 
1924 Mad, 49 

Suit for validity of marriage disputed 

— Ftndinif as to what are necessdry rites and 
ceremonies necessary 

When in a suit for restitution of conjugal rights, 
the validity of the marriage itself is disputed, it 
IS not enough to find that the marriage took place 
leaving it to be presumed that the rites and cere- 
monies necessary to constitute a legal marriage in 
the particular case were performed , the Court 
must find specifically what these rites and ceremo- 
nies are and whether they were performed 
[Macoolf J ) Rampiayar v Deva Rama 

1 Bang 129 1923 Bang 202 

REVENUE SALE — Default in payment of revenue 
Sale for arrears— What is sold— Rights of 
purchaser 

On the failure of an owner to pay the Govern- 
ment assessment his estate or interest in the land 
IS forfeited qi rather detemined and under a sale 
for appears of revenue what is sold is not the 
interest of the defaulting owner but the interest 
of the Crown subject to the payment of the 
government assessment A person m adverse 
poosessiou who occupies the land without payment 
of rent to the defaulting proprietor, is bound to 
surrender possession ot that land to the revenue 
sale purchaser when the sale is confirmed, and if 
the land is not so surrendered he renders himself 
liable for mesne profits, as he unlawtully keeps 
the purchaser out of possession [Mookerjee and 
Chotzner, JJ ) Jobeda Katun v Tulsi 
Charan Das 1923 Cal 82 

— What passes under^ 

What passes 10 a purchaser at arevenue sale 
IS only the right, title and interest of the 
defaulting profits [Jwalprasad and Ross, 
RAMNANPAN SaHAY V JAIGOBIND FANDAY ‘ 

2 Fat 880 
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BIGHX OF SUIT, 

BIGHT OF SUIT —Money had and received — 
Basis of action — Principles underlying Sec 
Broker 25 Bom L B 1014 

— Suit on decree — Declaratory decree of 

Judgment 

Where the lelief claimed m the suit has already 
been granted by the decree m a prior suit and 
could be obtained in execution, it is not open to 
the plaintitf to institute a fresh suit for the same 
relief A merely declaratory decree declaring the 
rights of the patties merely is incapable of exe 
cution In such^ a case a separate suit will lie I 
[Mocker jee and Oheotzner^ JJ ) SyaMa Charan 
Das V Satya Prasasd Chaudhuri 

70 I, C. 427 1923 Gah 252 

Truiit fot creditors— Person not a party \ 

to the contract^ Right to sue j 

AUhough a person who is not a party to a ! 
contract and wuh whom there is no privity, 
cannot gam any advantage by it, yet a contract 
can be so framed as to secure a benefit to a third 
party as a cestui que trust in which case the latter 
may sue in his own name to enforce the contract 
Where a person constituted himself a trustee 
to discharge the debts due to the cred tors of his 
vendor by taking a sale of his properties burden- 
ed with that liability, he is liable to be sued by 
the creditors 

A trust for the benefit of creditors is revocable 
by the author of the trust unless the fact of its 
execution is commumcated to them [Suhbanna 
J ) GousE Bee v Mahomed Hussain Sait 

1 Mys I J 21 

BIPABUN OWNEBS— Rights of— Bed of navi- 
able river— Accretion — Property in whom vests 
Set AtLiJviON and Diluvin (1923) PCI 

BIWAJI-I-AM — Entry opposed to custom — Not 
evidence 

A statement in a riwaj-t am opposed to general 
custom and unsupported by instances possesses 
very htte evidentairy value [Scott Sn^ith and 
Zaftr All, JJ ) Budha v Mt Fatima Bibi 

1923 Lab 401 4 Lab 99 

Entries in^ Evidentiary value 

An entry in a nwaj i am is strong piece of 
evidence m support of the custom it propounds 
and where it is opposed to the general customary 
law may be taken as sufficient to set up a custom 
at variance with the general law and to shift tne 
burden of proof [Broadway and Abdul Raoof^ JJ ) 
l^ANDOO SiNCrH BaLJIT SiNOH 

5 L L X 208 69 I C 49o 

- — — ^Evidentiary value of — Custom 
Ikvai^i am is a stipng piece of evidence in 
saipport of the custom therein declared [Broad- 
and Mott Sugar, JJ ) Samail Ahmada 
4 Lab 169 . 73 I. 0, 452 1923 Lab 617 

ijfix ACT (XII or 1882), S il—Rules under— 

Jtit^QHation—When an offence 

isr rrothing in S 27 to bear out the con- 

« at importation into a part of the tern 
itioned in S» I is to be taken as meaning 
i^Uon from outside those territories and 
1^|on from one part of the t ern tonea j 
er Meaning of importation** 

X ^a^paurj ) SiTA Ram v. Km?eror 
"69 1 C 460 23 Ct L J 732, 


SIB 

SABTHAL PABGANAS BEGN, (HI of 1872) Ss. 5 
and 6—AppUcability and scope of— Settlement — 
Completion of— Power of ordinary Civil Courts— 
Interest— Maximum allowable See (1922) DiG 
Col 994 Hari Prasad Singh v Sowrendra 
Mohan S INHA 1 Pat 606 

SEACUSTOJCS ACT (VIII OF 1878) 8 20— Customs 
duty — Railway Company — Properly vested tn 
Government — Importation of stores from Png- 
land 

The property of the Great Indian Peninsular 
Railway consisting of the railways, works, etc, 
having been transferred the and vested in the 
Secretary of State, no customs duty is leviable 
undei S 10 of ihe Sea Customs Act, 1878, on 
stores purchased abroad and imported into India 
by the Great Indian Peninsular Ry Co fo the 
use of their undertaking {Macleod, C J and 
Crump, J ) Secretary of State for India v G 
I P Rah way, 25 Bom L E, 470 ‘ 

73 I C 468 1923 Bom 423 

SHAHILAT LAND— iVo accessory to Khevat hold 
tngs 

The Shamilat lands are not accessories to the 
Khevat holdings (Broadway and Za tar Ali^ JJ ) 
Zaida V Raja 1923 Lab 360 

SHIPPING — Claim for necessaries supplied — 
Suit in rem and m personam — Juiisdiction See 
Admiralty Courts Act, Ss 6 etc 

1923 Bang 16$ 

Prize Court — Condemnation of ship 

— Owner having commercial domicil tn enemy 
country — Naturalized neutral 

On the declaration of war between Great Bri- 
tain and Turkey a ship belonging to the applicant 
was condemned as enemy property The appli- 
cant though a naturalized neutral had a commer- 
cial dom/cil m Turkey till the on break of war 
He claimed the ship as owner Beld that he could 
succeed only on proof of an intention to divest 
himself of his status as enemy subject [Lord 
Sumner, J ) The Kara Denie 

25 Bom L B. 116 70 I C 156 (P, C } 

Wages of marine} —Ei ability of master 

— Suit fot jurisdiction 

Manners have a three-fold security for thejr 
wages they may proceed against the owner , 
secondly they may proceed against the vessel and 
thirdly may sue the captain of the ship Con- 
sequently even though a manner has been 
appointed by the owner of the estate he is en 
titled to recover his wages against the master of 
the ship Censequently the master of the ship 
can sue for the recovery of his wages and mess 
mg charges together wxtn toe wages and messing 
charges of the chief engineer and other manners 
m the ship (C C Ghosc, J ) Morrier xh 
Lal Raghumull 60 Cal 2fit 

741 C 287 1923 Cal 439 

SIB Mortgage before the— Agra Tenancy Ad 

— Sale of equity of redemption — Effect 

Mortgagees of sir land mortgaged before 
Agra tenancy Act, are entitled to remain in 
possession until the mortgage is redeemed anW' 
the mortgagor sells his equity of redemption^ 
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expropnetary rights which arise in his favour he 
dormant till the mortgage is redeemed the mort* 
gagee can remain in possession till he is redee 
med and so long as the land is sir occupancy 
rights cannot grow up in it [Fremantle, S M ) 
Gopi V. Shah Nazir Husain 

L E 4 A 878 (Eev) 

— Rights m— If could be transferred Sec 

Lanp Tenures— Sir 

X E 4 All 416 (Rev ) 

SOLDIERS LITIGATION ACT (IX OF 1918) S 11— 
Plaintiff ceasing to be soldier at the date of suit, 

S 11 embraces only those cases m which the 
plaiiitiif IS an Indian soldier at the time of institu 
tion of the §uit, and the mere fact that he was a 
soldier for some time during the period of limita- 
tion prescribed for the suit does not benefit him if 
he has ceased to be a sohder on the date of the 
institution of the suit {^hadt Lai, C J and Le 
Rosstgnol, J ) PiARA Singh v Mula Mal 

4Lah 323 1923 Lah 655 

SPECIFIC PERFORMANCE— by leiieis 
— Registi ation 

A suit for specihc performance hes when the 
lease essential ior the completion of the contract 
has not been executed and if there is a valid 
enforceable contract either party is entitled to 
call upon the ether to complete the transaction by 
the execution and the registration of thedocument 
of title {Mookerjce and Chotmei , JJ ) BiJoy 
Chanura Singh v, Howrah Amta Light Ky. i 
Co 38 C L J 177 1923 Cal 524 

Decree for — Poim of— Conti act for sale 

— Decree fixing time for payment by vendee and 
directing executtou of registered conveyance on 
such payment — Propriety of — Default by either 
party^ Ex tension of tune — Powers of original 
and appellate Court 

A decree for specific performance of a contract 
for sale provided (a) that upon, payment by the 
plaintiffs, tf a sum named with in 2 months from 
the date of the decree, the first defendant do exe- 
cute and register a proper deed of conveyance of 
the properties m the schedule and (b) that upon 
payment the first defendant do put the plaintiffs 
in possession of the said properties together with 
all the title deeds Held that the decree was in 
the nature of a preliminary decree, the original 
Court keeping control over the action and having 
full power to make any jusi and necessary orders 
therein including in appropriate cases, extension 
oi the time fixed for payment of the amount fixed 
by the decree Equally has the appellate Court 
in an appeal from the decree power to extend the 
time 

Observations on the appropriate form of decree 
in a suit for specific pertormance of a contract for 
sale, and upon the rights of and remedies open 
to the vendor or vendee m case of default by the 
opposite party (Schwabe, C A and WallacCt JJ 
Abdul Shaker Sahib v Abdul Rahiman Sahib 
46 148 44 K L I 107 

17 L W, 216 (1923) M W,N 1 . 

72 X C 868 1923 Had 284 

Delay no bar unless defendant pre 

fmdioed 


SPECIFIC RELIEF ACT, S, 9 

In the absence of anything to show an abandon- 
ment of a sleeping over of rights to the detriment 
ol third parties, delay short of the period of limita- 
tion does not matter in suits for specific perfor- 
mance To operate as a bar to relief, delay must 
be of such a character as either to prejudice the 
defendant or lead him to the belief that plaintiff 
has waived his rights [Kennedy J C and Ray- 
mond. A* J C) Begraj v Alisher 

1923 Sind 50 

Minor — Benefit— Complete contract 

A court will not decree specific performance of 
a contract against a minor unless xt is shown to 
be beneficial to him Where there is no consensus 
as to the terms of a contract, a suit for specific 
performance of such a contract will not lie 
[Abdul Raoof and Lumsden, JJ*) Bahadur 
Chand V Muhammad Ismail 4 Lab 408 

Suit for- Laches— Effect 

Mere delay, which is short by the period pres- 
cribed by the Limitation Act and which is not of 
such a character as to give rise to an inference of 
abandonment of right, is no bar to a suit for spe- 
citic performance unless it is shown to have pre- 
judiced the defendant (1922 Lah 461, Foil ) 
{Moti Sagaf f J ) Gopali Ram v Chaudhri Dje- 
WAK Ram 1923 Lab 694 

Time— If essence of Contract 

In a contract for the sale of land eien where a 
I time IS fixed tor the performance of the contract* 
the substance of the agreement should be looked 
to> in order to find cut the intention of the parties 
as to whether time was to be of the essence of 
the contract (Martineau and Mott Sugar, JJ ) 
Sadiq Husain v Arup Singh 4 Lab 827 

Time when essence of the contract 

Where under the terms of an agreement to sell, 
the vendor was to submit the title deeds witbm 
certain time and the vendee to give a final reply 
within another fixed priod of time, while the 
purchase itself was to be completed within a cer- 
tain time, and delay was caused by the vendor 
himself, Held in a suit for specific periormance 
that time was not of the essence of the contract 
[Ghose and Panton, JJ ) Krishna Chandra Dey 
V, Graham, 60 Cal 700 76 I C 421 

27 C W N 693 1923 Cal, 694 

SPECIFIC RELIEF ACT (I OF 1877), S. 6— Decree 
undei — Execution — Ordei if appealable, 

An order passed in execution of a decree under 
S 9 Specific Relief Act IS not appealable [Scott 
Smith, J ) Waris V Fateh DiN 

1923 Lab 105 

-S ^—Possession—Suit on invalid title 

—Mortgage of occupancy holding 
A person who has taken a usufructuary morl 
gage over an occupancy holding, on contraven- 
tion of the provisions of the law, will not receive 
the assistance of the courts m a suit for recovery 
cf possession based on title, such title being 
exhyp othest invalid The mortgagee could how- 
ever sue to be put back into possession under S, 9 
of the Sp K1 Act without pleading her title at 
all [Piggot and Walshs, JJ,) Sheo Zoorkoeri r? 

Kj^VSiLLA, 1923 A. 81 (4) 
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S 9— Scope of See (1922) Dig Coi. 

1102, Nab A Kishore Tilak Das v Paro Bewa 
60 Cal 23 74 I 0 283 

-3 — S^iii for possesstoii-^O ecu fancy 

right 

In a suit on possessory title the couit decrees 
the suit only when it finds ihe plff in peaceful 
possession ^before dispossession, the plff's 
prevtojis possess on being in law sufficient pi oof 
of title In a suit under S 9 of the Sp R1 Act, 
the court is empowered to go only into the ques- 
tion of dispossession within 6 months before and 
not into the deft’s title* 20 C 834, 26 M 314 
foil \JPratU / ) Ma Saw v, MaUng Shwe Gan 
70 1 C 99 1923 Bang 54 

Sb 12 and Agreement to give land 

Where a defendant agreed to give land to 
plaintiff who was to help him in recovering it, 
held, the agreement should be specifically en 
forced because the breach of it could not be 
adequately compensated for, by by money 
(Pndeaux, A J C) Shriram o Bab^JI 

71 1 C 40 1923 Nag 47 

-S 14 — Agreement to sell immoveable 

property — Property charged before sale — 
Rights of purchaser 

In a suit for specific performance of a contract 
to sell even if the plff knows that there was a 
claim againt the defendant for maintenance, 
there would be nothing m that fact to put the 
plff, on notice that there was an i-ncumbrance on 
the suit properly, and even if the defendant sold 
the property he would still be liable to provide 
maintenance out of the sale proceeds which 
would in spite of the sale retain the character of 
the ancestral property, The case comes within 
S 14 of the Specific Relief Act and the plaintiff 
IS entitled to compensation for the burden which 
IS imposed upon the property he contracted to 
buy owing to the decree passed for maintenance 
Macleod,C J. and Crump, J) Chhotabhai 
HiRacbahd V Maganabhai Naginbuai 

1923 Bom 271 

Sb 14, 17 and 21 — Minor — Contract 

fo sell property by defacto guardian — Specific 
performance — Transferee for value — Right of 
pre-emption tf a defence to suit for specific per- 
formance 

Where a de faUo guardian has entered into a 
contract with a third parly for the sale of a 
minor^s property, to direct the contract to be 
earned into eftept as against the minors without 
th^ sanqtion of the Court is to sanction a plain 
$r6ach of trust on the part of the de facto guar- 
dian , and thi«3 the Court will not do 

No distinction can be drawn between a contract 
for purchase and a contract for sale The 
deojision of the Judicial Committee m 39 C 232 
) rests on the broader ground th^it it is quite 
for the Court to decree specific 
!^^p^inanoe against a ounor 
^^pl^peration of S 27 (b) of the Specific 
Confined to cases where the contracts 
TO^stot^nstance enforceable as against the 
contract The liability of a person 
.|^j|i:siug dhder a party to the conbract rests upon 


SPECIFIC BELIEF ACT, S 22 

the antecedent liability of a party to the contract, 
and arises by reason of the fact that as such 
transferee he takes tbe subject to the transferor’s 
pre existing contractual obligation , and where 
there is no pre-existing contractual obUt^ation, it 
seems that the case entirely fails as against the 
transferee It is quite clear that you cannot 
enforce a contract as against a transferee unless 
the transferee has notice of the original contract, 
Notice of the original contract must mean 
nouce of an existing obligation under the contract, 
and wheie the rontracMs itself unenforceable it 
seems toat it is impossible to maintain the view 
that the contract can be enforced as agamst a 
subsequent transferee As a rule the Court will 
not compel specific performance of a contract un 
less it can execute the whole contract Where, 
however, the contract is in substance divisible, 
there is nothing to prevent the court from carrying 
into effect that part of it which is capable of being 
earned into effect Where the subsequent pur 
chaser of property is one who has a right of pre. 
emption the Court will not decree specific 
performance against him (Das and Foster, JJ ) 
Sheikh Abdul Huq v Md Yehia Khan, 

4 Pat L,T 663 

S 16 — Contract if divisible — Specific 

performance as to part 

Where after an agreement to sell two plots of 
lands, it was discovered that one of them belonged 
to the vendor’s wife, the vendee can under S 16 
Specific Relief Act claim performance of so much 
of the contract as related to the vendee’s own 
plot with a proportionate abatement in the price 
settled upon 

1 he question whether a contract is divisible or 
not IS one of construction depending on the facts 
of each case [Ghose and Pantan, JJ] Krishna 
Chandra Dey v Graham 60 Cal TOO 

27 C W N 693 76 I. C 421 1928 Cal, 694 

S Agreement to pay damages— ^ 

Breach of contract— Specific performance if 
claimable, 

In a contract lo sell, parties agreed that in case 
of breach of contract, the earnest money was lo 
be returned and damages paid Held, this does 
not preclude a suit for specific performance being 
instituted by the vendee [Martineau and Moti, 
I agar, JJ ) Sadiq Husain v Anup Singh, 

4Lali 827 

S 22 — Delay in completing sale — 

Right to make time essence of contract— Earnest 
money — Return of 

In a contract to purchaser land, the defendant 
on receipt of earnest money agreed to complete 
the sale in two months This was not done and 
after a waiting of 6 months, plaintiff called upon 
defendant to complete the sale within 3 months, 

I failing which he brought his suit for return of 
! earnest money etc Held, he was entitled to make 
time the essence of the contract at that stage and 
was not bound to wait till deft could place him- 
self in a legal position to do his part of the Con- 
tract Also, the defendant could not after the suit 
; was filed demand specific performance, but was 
liable to return the earnest money with interest 
[Shah A C J and Crump, J) KARaAHDAS^ Pf 
I shottaHJOA^ V Gopaldas 25 Bom 



1217 OF INDIAN DECISIONS. 12lS 


SPECIFIC BEIIEF ACT, S S2. 

g 22 — Discniton of court 

Courts have an absolute discretion to decree 
specific performance or not and where a decree 
would be a source of constant trouble and friction 
between the parties and might even become nuga- 
tory, courts ought not to grant it {MoU Sagar^ 
J ) Genoa Ram v Ram Chander. 

73 I, C X013 

—— S 22 — Discretion of court-- Abandon' 
ment of claim for specific performance — If 
allowed— Time tf essential 

On failuie to ^ comply with the terms of an 
agreement to sell, plaintiff filed a suit for specific 
pertorraance and in the alternative for return of 
deposit money and damages During the course 
of the suit he gave up the first claim On account 
of depreciation of value, the vendor who had 
throughout refused to convey and thus committed 
a breach of contract, expressed his willingness to 
execute the conveyance. Held under tlie 
circumstances, the contract not being performed 
within the reasonable Ume fixed there was a 
breach , and though the suit was filed on I le 
bas's of a subsisting agreement, plaintiff could 
withdraw his claim to specific periormance and 
confine its claim to damages, etc and that such 
Withdrawal was not a repudiation entitling the 
defendant to refuse the retuin of the deposit 
mdney (Fawcett and Coyajee, JJ,) Karsandas 
KaLIDAS V CUHOTALAI MOTICHAND 

‘ 25 Bom R 1037 

— S 22 — Specific performance— Decree for 
— Refusal— Discretion 

Under section 22 of the Specific Relief Act the 
Court may pioperly exercise its discretion where 
the circumstances under which the contract i-s 
made are such as to give the the plaintff an un- 
fair advantage over the defendant tuough there 
maybe no fraud or misrepresentation on the 
plaintiff’s part. Where the plaintiff, at the time 
when the contract was made, held an unfair ad- 
vantage owing to the lact that the defendant's 
faculties were enfeebled, the Court might refuse 
specihc performance (Ri oadway and Brasher JJ } 
Sher Singh v Udham Singh, 

6 Bah L J 307 72 I C 686 

S 22— Specific performance— Tender — 

Necessity for — Agreement to reconvey 
\n a suit tor specific periormance of an agree- 
ment fo recon^ey it would be proper for The pfff 
to fencer the^ money or bring it into Court with 
his plaint. But having regard ^to tbe facts that 
the negotiations went on for several montQs, that 
the Suit was filed before tnd 5"y6ar6^a^^ expired, 
and also the Riot that the defts, had be^n in pds 
session of a portion of the villages WheA they 
undertook to reconvey to the plff the court ref us 
ed to apply the strict law as to f^fidhrs amd 
directed defts to recohvey oh payment of the 
consideration money, {^cleod,C J.Und Coyajee, 
7] 'TRfBHOVANDAS VARJIVANDAS I? 'BALMUX«rNI> 

‘ ^ 1623 Bern X6i 

" ■ ' I ' 26^IU (b)— T^auatidn iS a de^enee^ 

EyifenOe plhye variaftioni Vee (1922) 

903; BAi f dwai^apas ParVia,^' 

M W ? 70^1^ ^0. 


SPECIFIC REBIEF ACT, S 27 

, — S 27— Agreement to-sell — Specific per- 
formance— Option to purchase — Sale to third per- 
son before acceptance of offer— Effect of See 
{1922} Dig Col 999 Egala Pj-dda Papa 
Naidu V Munis\mi Aiyar 46 Mad. 30, 

S Contract to sell property— Sub- 
sequent purchaser with notice — Specific perfor- 
mance — Proof of 

Wheiethe defendant is in possession of pro 
perty under a registered sale-deed, the plaintiff 
who sets up that the defendant purchased with 
notice of a contract to sell in plaintiff s favour 
must prove that there was a prior agreement to 
sell and that the defendant purchased with notice 
of the prior agreement. The burden of proof is 
on the plaintiff to prove notice The defendant is 
not bound to prove a negative namely that he 
had no notice (Macleod C Jt and Crumps J) 
Peerkha Lalkhav Bapu Kashiba 

25 Bom B R 376 . 

73 I C. 231 1923 Bom 4IC, 

S 21— Notice of agreement for sale— 

Oral Agreement followed by delivery of posses- 
sion 

Defendant No 1 agreed orally to sell his land 
to plaintiff who was in possession of it as a 
tenant, received part payment of the prioe the 
balance of which was payable in 5 years, and 
accepted a rent-note at a rate which represented 
interest on the unpaid balance Shortly after- 
wards defendant No 1 sold the land to defendant 
No 3 who made no inquiry into the nature of the 
plaintiff’s possession The plaintiff having sued 
for specific performance of the oral agreement 

Beld^ decreeing the claim, that as defendant 
No 3 made no inquiries of the pUintiff as to the 
nature of hts possess on, he must be taken to 
have had constructive notice of the oral agree- 
ment [Macleodi C J and Shaht J ) ViNayak- 
MoRESHWAR Nath v Gynoba HarIBa 
Navale 1923 Bom 13. 

S 27 (b) and [o]— Conti act for purchase 

of land by manager of Joint Hindu family — 
Enforceaotlity against other Coparceners Minors 

A Hindu father, being the head of a joint 
Hindu family consicimg of himself and his sons 
one of whom was a minor, contracted to purchase 
immoveable property, it was not proved that the 
contract was either necessary cr beneficial to the 
family In a suit by the vendor for specific per- 
formance of the contract against the pons, after 
the death of their father Held that specific 
performance coul4 npt be gra nted because the 
case did not fall under 3 2/ tb) or (c) hf the 
spec 6c Relief Act and the contiact had not been 
proved positively 1 beneficial to the minor deffn- 
dant-3U C, 1^4 lA b I 9, 23 M L J 610 
dist ngui^hed 22 Bom L R 997 followed' 
(Phillips and pavadoss^ JJ) Bappo v AnNa- 
UAllAi CHETTlAa , 44 ?! B. h 226 

Vt B, W 3$4 . (i923) M, Tisr Itf 21B • 

. , . ^ 32M B 1 {H Gy2o3 

72 1 6' 42 1923 Had. 313 

— ^ — w-S 27'(b) -Contract of ^ sale — Transfer it^ 
favour of tlurd per^n^'B<yv);s> transfer with' 
ohi nohee—PUa 


Y D— 77 
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SPECIFIC REIIET ACT, S 27 

From the time a contract for the sale of lahd is 
entered into the vendor, as to the land, becomes a 
trustee for the vendee, and the vendee, as to the 
purchase money, a trustee for the vendor, who 
has a hen upon the land therefor. And every one 
coming in by subsequent representative tnle and 
every subsequent purchaser from him e’tvier with 
noUce, becomes subjectjto^the same equities as the 
party would be to whom he succeeds or froth 
whom he purchased The onus oi proving a bona 
fide purchase for value w thout notice of tne pri r 
contract lor sale is on the person setting up 
Proof of payment of fall cons deration far the sale 
in Ignorance of the original contract of sale raises 
a presumption of good laith [Abdul Ruoof anu 
Jdarn^on, JJ ) Kanshi Rau v Ishvvau D\s 

5 1 L. J 150 . 1933 Lah 103 

S 27 (b — Contract to sell — Subsequent 

conveyance in favour of a third ferson — Notice 
of prior contract — Occupation of i,u per structure 
In the case of contracts for purchase of im- 
moveable property the general principle of con- 
si rue uve notice lb that notice of occupation (of the 
property purc‘iased) by a person other than the 
v^nd ir, whch indicates that the vendor is noi 
entided *o piessnt pobsession at once puts tue ] 
purchaser on enquiry as to the interest that the | 
occupier holds m the property The usual case 
IS where the property is paysioally occupied by 
tenants, and then t e purchaser, is by that 
occupation itselt winch puts him on enquiry in 
law affected with notice of tue interest which 
these tenants have in the property He is by their 
occupation not affected wuh notice ot more than 
the term on which tney held including any agree 
meat collateral to their leases but is not bound to 
^vquiret nor are they bound to answer to him 
they pay rent, so that the purchaser is no in such 
a case affected wjtn notice o. the tenant’s or 
less ;r’s title or rights This is the general 
p;[iacipLe laid down m the Engli h cases and has 
b en embodied in India in b 27 of the bpeunC 
Relief Act So that where nothing more is known 
to the purchaser or would beknown to hmi Oii 
reasouaOie enq ury than the fact that certain 
te »auts are in occupauon under a tenant right he 
is nut affected with notice of mJie ihan the lac 
to tlioae tenauta rights But whew beyond lb b i 
tue purchaser is directly informed and tuereioie | 
lj;iigws ol the nccupatlju Of tue property by 
atQiher wnet ler bv himaeif or by his sub tenant 
he lb equally pat upon notice entire into ihe 
uf that other This la^ not exten ion oi 
principle jbove me tioued, but a mere a ph- 
c ,4 1 n of It It mattes no dirferetice wheiher the 
occupation by anot ter is brought to his notice by 
Phy;>ical occupat 00 or by intorm-iti n Where 
l^urchaser is dehnrtriiy informed hat another 
m vQ u^ation of the property whether by 
hi^bell difec ly or through sub "tenants, he is at 
or»e put on enquiry as to the nature of the 
to|^est of ^th‘at otner m the property* Tm 
atg^qe Of such enquiry will fasten the purciia-^er 
-cJL the equifiesf wh ch the occupier holds 
agflUnVt^tle'^ pdrehrhser’a vendor [Schwabe C J 
WaUa ^ J ) Baba bAH t> Hajee Mahomed 
45 K X* U7 ^ 541 * 

5^j If 33 M, X T {*R <? j 


! SPECIFIC BELIEF ACT, S 35 
I S 27 [h] '—Subsequent transferee— Onus 

of proof 

In a suit for specific performance of a contract 
relating to land where the property has been 
transferred to a third party, the onus is on such 
transferee under S '27 (b) to show he is a bona fide 
transferee for value without notice of the prior 
contract (Abdul Raoof, J ) Bindraban v. Bodh 
Raj 69 1 C 470 

S Zl—Reoltfication of tf^istake— Mort- 
gage— Plea of mistake raised in defence 

Where it ts proved that what was intended by 
the mortgagor and the mortgagee alike to be 
included in the security has been so misdescribed 
by reason of a manifest clenCrtl error that nothing 
would pass by the deed and the intention of the 
arties would be defeated, the court can give 
effect to the indisputably real agreement between 
t^>e parties wnhout driving them to a suit for 
rectification 34 C L J 256 Rel [Mookerjee and 
Cuming^ JJ ) Nanda Lal Agpani v Jogendra 
Chandra Dattar 70 I C. 960 1923 Cal 63, 

S Zb— Document shfUng prosecution — 

Setting aside, 

A document under which one person agrees to 
stihle a pending prosecution a non-compound* 
able offence can be set aside by him The partiea 
in such a ca§e are not in pan delicto iC C Chose 
and Panton, JJ ) Ram KUMAR Das v Nanda Ku- 
MAR $HAHi 60 Cal 639 76 I. 0. 27, 

— S, ZbSpeciftc performance-' Grounds 

for rtf using— Discretion of Court — some of the 
interested persons not Joining as plaintiffs but 
made deJendanis-tDelay in suing — Tender of 
fnec—Waneti 

Whereon the vendor being asked to take the 
amount required to b^paid to nim by the vendee 
under the contract, tne former sai4 he would apt 
do so Held that the vendor must be deemqd tp 
have wiaived and dispensed with any actual 
tender 

The niere fact that some of the persons entitle^d 
to th^ bent fit of a comract of sale refuse to join 
as plauitms in a S'lit fqr specific performance 
thereof by the Others and are therefore added as 
defendants, is not a ground for not granting 
suecibc performance, s 

Delay wnen a ground for refusing specific 
performance (Schopabe, C. /, and^ Wallace,,! / 

Abdul s^ak^r bAnie v abdujl Rahiman 

44M^L* J 101 148 I7 1f ^ 

73 1 ' C 868 U333) M, W. N 1 1923 2Hf 

Zf 35 (e ) — Decree for ^pectJiQ perfot^ 
mancer-Difluy ip paying decree amount— ^ffeqt 
of Power of Court to order res<uss%Qn of 
contxaqt, ^ * 

Therefore two kinds of relief afte? judgment 
for specific, pqriormance of which either parly to 
the coaiiact m^y in a proper c^'se avail himself 
He may obtain (on motion in the- actiqn) ah o^-d^ey 
^ppombng a definite time and place for tfie 
completion of the contract by payment of the 
unpaid purchase money and ejebyery oyer of the 
executed# can\feyance apd title deeds, oi^ a peitfod 
within wh^cfi.ihe iqdgmquf. 13 to be o^ieyed 

i^i the oth^ party fails to obej^ the oi'der, m'ay 
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thereapon at once issue a wnt of sequestration I 
against the defaulting part^ s estate and efiects 
He may apply to the Court (by motion in the | 
action) for an order rescniding the contract On 
an application of this kind, if it appears that the 
party moved against has positively refused to 
complete the contract its immediate rescission 
may be ordered , otherwise, the order will be fo 
rescission in default of ci mpletion wilhin a 
limited time It is not necessary m such cases to 
drive the parties to a iresh suit or recti»sion o 
ihecontraci The words ’in the same cass” in 
the last para of S 35 of the Specihc Rehet Act 
refer to clause (CJ and the Court has power to 
make an order m the suit in which the decree 
was made {Macleod^ C J, and Crum-f^, J) 
Kurpal Hemraj V Sham Rao 47 Bom 689 
25 Bom L. R 234 72 I C. 321 1923 Bom 211 

36 — AdinisSton of document tn — 

evidence ^Admissibility not to be questioned on 
appeaU 

When a document has been admitted m evi 
deuce in tne trial Court, it cannot be called in 
question in the same suit on the ground that the 
document was not duly stamped 13 B 449, 18 B 
737 Ref [Macleod, t J and Crumps J ) Bala 
Raghu Dhanwade V Bhtku Genu. 

25 Bom. I R 460 73 I C 125 (1) 
1923 Bom 412 (2) 

S ZQ^Document not properly stamped 

— Admission tn evidence — Subsequent rejection'-- 
Not permissible 

It IS contrary to the express provisions of S 36 
of the Stamp Act to reject a document which has 
Once been admitted in evidence on the ground 
that it ought t6 have been stamped {Ross, J ) 
Dasi Chamar V Ram Autar Singh, 

71 1. C 476 (2j 1923 P 40^. 

—^8, Z^-^Deolamtib^ that a deed is void 
and inoporattve—Lii^racy of plaintiff. 

Where a person is induced to execute a docu- 
ment other than that he had undertaken to 
execute, the document is void and need not be 
cancelled If an il iterate man have a deed 
falsely read over to him and he then seals and 
delivers the parchment^ that parchment is never- 
theless not his deed Thisdocin^e was not 
con a ned to the condition of>ao illiterate grantor 
and It made no difference whether ihe gra uors 
were lettered or unlettered The essenual posi- 
tion IS that if a grantor or a covenantor be 
deceived or misled as to the ac ual coutents o t le 
deed, the deed does not bind him Nor this 
pcmciple js limited in its application to deeds but 
thcdpcirme is equally ap plica ole to other written 
contracts [MjookerjM and Chotzner, }J ) Uma- 
KANNESfiA Bmi V Jamirannessa Bibi 

37 C L J 499 1923 CaL 362 

39 A2^Suttfor declaration that the 
plaintiff was not hable^ta.imy any sums on the 
basi^ of entr4^s^ tn the *defendant*s hahi-^Wher 
tker tnaintmmble vnitkout seeking consequential 

WhW S 49 the Specific Relief Act expressly 
perxqifeted tb« plain liif to ask for further relief and 
the dooiiJnentiiQald be adjudged void and onder- 
ed?by the Court be delivered up aad canceUed. 


SPECIFIC RELIEF ACT, B 42. 

a suit for mere declaration that the plaintiff was 
not liable to pay on tue basis of the eitties m 
detendani’s Ba i did iiot lie 87 F R 1916 Refer- 
red to, [Campbell, J ) bOHAN Bingh v Santa 
Singh 1923 Lah 49i. 

S. 41 — Minor’s Contract 

A mil. or piaiiuitl praying relml must perforin 
equity u he seeks equity audtue Court may theie- 
toie u der S 41, bpccific ReiiU Au lequire him 
10 icbtorc any propert), 111 hia posatbSion wuich 
he has btaineu, by hib uuarepietentanon Such 
compensation does uoi ex end to money s received 
uid Spent by the iimior \Kenntdy, J L , Rey- 
mond and Kemp, A J C.) Mr HuRi v hosHAN 
KhUDABUX' Ib&L, R. 112 7il c lbl(k B) 

1923 bmd 5 

S Minor— Sale— Refund of pur- 

i.ha e money 

A minor, who seeks to recover the property hold 
lb bound in equity to refund the purthase money 
under secuon 41 ot the b pec he Reiie^ Act as a 
coijuition precedent lo obiainmg a decree Jor 
pOa&esaiun, [Mott huger J ) Kapur A v H audit 
csiNGH 70 1 0 261 1924 Lah olO 

— S, 42^Caii5^ of action 

bvery inva^^ioa ot a plaiutitf's rights gi es him 
a cause 01 action to sueiur a declaraaou of his 
right \Oala A J c j Ram pAKrAU biNGa v 
Ram Kumak biNoa, 9 o. & A. L B. 17. 

8 ^2 —Claim proceeding Adverse ordet^ 

huii for cUctaration by morlgagLe-^Matniatnubi- 
Ltiv —Consequential relief 

O 21, K 63 gi^es a special right of suit to 
a party whose claim is rejected under O 2i R 58 
alia \n such a case the pioviso to S 42, bp. Rel 
Act dowsnotajply [MiUeiyCJ and bostet, /.I 
tSHAGWAN LaL RaWDRA PRAGAD SaHI 

4 Pat L X, 409 1923 F. 564 

— 8 42 — Cloud on title — PUsmt not show 

ing cause of action — Defendants atittuUe — // 
can be Considered 

Where plaintiff has a title to the proper^, any 
tendency on the part of the defendant to cast a 
doubt on his title is suhicient to give him a decla- 
ration of t tie Apart from the pleadings, if the 
defendant’s conduct shows any kind oi resistance 
to plaintiff's title, ihai can be considered hy ihe 
Court and plaintiff given relief ( Dalai, J C and 
Waztr Hasan'- A J C ) Bishunath Saran 
blNGH V SirLA BaKSH SiNGH, 10 0 L, J 316 

— S 42— Consequential relief — Court fee. 
See (1922) Dig Col 1000 Shkikam v Firm of 
Dataram Munshiram 1923 8,20 70 I 0 362. 

— S ^2— Consequential relief — Nature of— 

Plaintiffs in pby;sical possession — Nature Of 
possession 

Where some of the raenabers of a joint Hindu 
famijiy ^ned l^r a declaration that an alienatian o! 
ihe joint lamily propert es made by the other 
cqpml^a^s were not bipdtug on them and 
it was found that the alienees weie not in 
posses.'sion* Held, that the plaintiffs being m 
physical possession with other members ol the 
family of the properties, weie not bound to sue 
lor, pg^sessipn and that S 42 oi the bp Ref* 49^ 
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was no bar to the suit ^6 k 126 Ref. {Bandtjee 
and Gokul Prasad^ JJ ) Kanhai Lal Jai Lal 
69 X C 840 46 A 164 1923 A 54 

S. ^%—Declaratton and znj unction — De- 
fendant in possc'ssion 

An iBj unction is a discretionary relief and can- 
not be claimed by a planuitf out of possession 
when he does not ask tor possession against de- 
fendants who are actually in possession M 
452, M 62 Foil 14 S L R. 137. 36 M 364 
Dxst {Kincaid J C , and Raymond A J C) 
ManohjvRDAs Vt Ramcas* 75 I C 549 

1923 8 17 

S 42 — Declaration by a non patty to a 

decree. 

A person who is not a party to a decree may 
sue to it have declared void without claiming an} 
consequential rebel {Broadway and Zafat Ally 
JJ ) Mt Nihal Devi v Rai Ohuni Lal 

5 Lab L. J. 367 73 I, C 767 1923 Xiah. 373 

•— — — S 42 — Declaration — Dtscretion of Couit 
It is always in the discreiion of the Court to 
grant or refuse a declaiatory decree {Rafig and 
PfggottyJJ) Lala Ram Raghubir Lal Dip 
NaRAIN Singh 45 A, 311 L* E 4A 380 

9 0 & A I. E 349 21 A. I. J 168 
71 1 G 749 1923 A. 287 

— S 42-*'Declaration — Suit by Hindu 
reversioners for declaring adoption valid, for de- 
claring their light and questioning alienation by 
Hindu widow. See (1931) Dig^ Col 192L Killi 
Latchmamma V Killi Appanna 70 I C 190 

— 8, 48 — Declaratory relief— Covenant for ' 

pre empbon or re conveyance — Void as offending ! 
the rule against perpetuities. See (1922) Dig Col | 
1001 Dinkar Rao V Narayan 47 Bom. 191. | 

g. 42 — Declaratory reUef— Power oj \ 

Courts to grant 

, It IS now well settled that the power of the 
Courts in India to entertain suits of a civil nature^ 
does^ot carry with it the general power of 
mak'^g declarations, except in so far as such 
ppwer is expre3«*ly covered by the statute The 
pl^kintifi cannot sue for a mere declaration when a 
consequential relief is open to him, 49 I, C 355, 

2 I, A 169 Ref, [Mulhokrand RoSs, JJ ) MAULAvi 
Mahomed Fahimui Huq v, Jagat Ballav 
Ghosh 2 Pat 391 . 4 Pat L T 675 

74 1, C ‘ 403 1923 P 475 

S ^2-^Ftttther relief hether neoe^ 

sary in each case, 

. Whether it is incumbent upon the plaintiff to 
ask for conseqnential relief must depend upon 
the circumstances of each case It is plain that 
there ttia/ be cases in which a declaration may 
be sufficient for his protection In such an 
evCnt the plaintiff cannot be compelled to seek 
a (^h^fcquantihl relief (Mookerjee and Cuotxfner, 
if) XJMARANNESA BIBT V JAMIRANKESSA BIBI, 

^ 37 c L J. 499 1 1923 Cal 362 

^ Redemption ^ Con- 

1 ease *form part of the 
Aam3ti^o^^9^0!n.^n#the le^e ns.invahidrbtitthe 


SPECIFIC EELIEF ACT. S 42 

mortgage is binding, it is not open to the mort- 
gagor to sue for a declaration of the invalidity of 
the lease He can however be allowed to amend 
the plaint and convert his suit into one for re- 
demption {Krishnan and^Ramesamy JJ) RARt* 
chan V. Raman Somayajipad. 44 M L J 616 
17 I. W 558 , (1923) M W 801 
32 M L T (H 0 ) 107 
74 I C 309 1923 Mad, 553 

S 42— Santal Parganas— Not applicable 

Power of a Court to grant declaratory relief No 
consequential relief prayed for See (1922) Dig 
Col, 1002 Iswaki Prasad Singh v Mt Saho- 
DAR Kumari 70 I C 486. 

'S ^%---Scope of pt ovtso 

A suit lor a declaratory decree should not be 
dismissed on the ground that it is barred by the 
proviso to S, 42 Specific Relief Act unless it is 
quite cleat that the plaintiff should seek further 
relief which he has failed to claim, although such 
rebel flows dnectly and necessarily from the de- 
claration sought for The proviso to S 42 does 
not compel a plff to sue for all the reliefs which 
could possibly be granted or deb^r 
him from obtaining a relief which he 
wants> unless at the same time he asks for a 
rebel which he does not want, {Mooketjee and 
Chotzner, JJ,) Ramkamal Banik Saha v, Syam 
bUNDAR Banik Saha. 37 C L j 482 78 I C 41 

S 42 — Suit for declaration — Attach- 

ment of property — Ancesttal property— ‘Suit by 
sons for declaration — Maintainabtlity 

There can be no doubt that an attachment infri-- 
nges the right of the judgment-debtQr and has the 
effect of placing the property tn custodta legtSi 
but it does not by itself amount to an infringe* 
meat of the rights of the reversioners to the pro- 
'perty, It is possible, nay it is probable, that the 
attachment will lead to an alienation* and if the 
ahenatioii is not confined to the period of ]udg* 
ment-debtor’s life time, the plaintiffs (reversioner) 
will then be entitled to impeach the alienation. 
It IS, however, clear that whsre no alienation has 
so lar been made, the mere attachment does not 
give the plaintiffs (reversioners) a cause of action 
tor a declaration that their rights will noti be 
aftected [Shadt Lal, C, J and Lunisden,^ J ) 
Chet Ram v bPEDDiNo & Co. Ltd 

5 lah L. jr 234 74 I G 479 1924 Lah, 52 

-8 42 — Smt for declaration based on 

possession — Proof 

In a suit for declaration of title Where plaintiffs 
are m possession it is for the deiendanis to prove 
adverse possession (Macleod and Crump, JJ) 
Gavarawa Kom V Mallangowda, 

1923 Bom, 382 

— S —^—Suft for declaration — Cause oJ 

action — Person not a Party to lUigatton and not 
affected thereby’^Sutt to dcclaie decree fraudu- 
lent^Parttes — Injunction— ConsequenUcU ^relief ^ 

A landlord obtained an exparte decree against 4 
a person alleged to be tenant and put the bolding 
to sale in execution. The tenancy was purcha^^d 
by a stranger ^ The plaintiff who was not party^ 
tai3ho^,e proceedings instituted !a<suit for decl^* ^ 
tion that the decree and sale*wete irauduleh 
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did not effect him who held the tenancy under 
certain persons Holding under the landlord It 
wasj fuund that the decree and sale were fraudu- 
lent 

Bddr that the plaintiff’s suit was maintainable 
and a prajer tor an injunction to pioiect the 
, plaintiff's possession was unnecessary 13 B 34 , 
38 iVi 1162 Kef 

To such a suit the repi esentatives of the alleged 
tenant against whom the exparte dec*ee which 
was obtained were not necesjjary partiet. {Mooker 
jee and Chotzner, //,) Mohe&h Chandra Misra 
V Nistakini Dassya 27 C W N 449 

1923 C&L 3t^2 

“ S, 42 — for deolaraiton — Contpro- 

by proprietor — Suit by sons for declaiatton 
of invaliduy— Customary law 

In cases governed by customary law it is open 
to the sons of a proprietor lo mainiain a suit for 
a declaration that a compromise entered into by 
their fathei should not affect their revers onary 
rights after their father’s death Ahhough a 
comproraise entered in good faith binds a man’s 
heirs but they are entitled to challenge the com- 
promise cn the ground that it was not entered 
into in good laUh 97 P R 1906 Kef ySoott- 
Smith and Bfasher^ Jj) Ujagar Singh v, 
SucHA Singh. 6 Lah. I, J, 266 74 I C 489 

1924 Lah 35. 

" — ■ S ^^^Power of High Courts 

Where the Leigislature says that a public officer, 
even a Revenue officer, shall do a thing, and he 
without cause or justihcatior refuses to do that 
thing, the Specific Reltet Act wpuld be applicable 
and there would be power in the Court to compel 
him to give relief to the subject, S 45 of the Specific 
Relief Act enables any of the three High Courts 
to “make an order requiring any specific act to be 
done or forborne by any person holding a public 
office whether of a permanent or a temporary nat- 
ure, or by any corporation or by any Court of Ju- 
dicature’", provided that * such doing or forbear- 
ing IS under any law for the time being in force, 
ciearlyiencumbent on such person or Court In bis 
ont§i^^t)Uc character or on such corporation in 
iljs corporate character” and subject to other pei- 
tain conditions The section is noc to authorise the 
High Court ”to make any order which is otherwise 
expressly excluded Dy any law for the time being 
in force,” {Lotd Phtlhmore ) Alcock Ashdown 
AND Co , V The Chief Kevi nue Authority, 
Bombay. 47 Bom 742 45 M L J 602 

33 M L T. 267 i? 0 ) * L. E 4 P. C. 188 . 

18 1 W 918. 76 1,0, 392 
25 Bom L B 920 21 A L, 689 
(1923f 2C W, N. 667 50 1, A -227 (1,923) P C 138 

t 

— S, 46 — Validity of nofniuahon paper^ 

Order of Returning officer-- JurtsdtcUon over 
Comphtion ef ejection* 

i The jurisdiction under S, 46 Specific Relief Act 
Is a discretionary one and is also lumped by, pro- 
visions (d),r(4 and [h) to the same secti«>n^ Where 
a Returning officer rejected a nomina lou paper 
amd the aggmved party ^ mqved the High ^Qourt 
mudeti S. 45," but meanwhile to etechop had been 
oompietedi ho action should *,be taken as an^y^re' 
}|i^,a\5ratded vota# beuncornpl^te. Also imsuch, 
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cases the proper remed> wa‘> by means of an elec- 
tion pLtition {:^and€rson^ C J* and Rtchat dson^ J ) 
J N HALDAR V, S. N MUULICK 

28 C W N 12t. 

g 54 — Injunction — Boise — Discomfort 

Though it IS correct to say that a person living 
ID a maottfacturiDg town cannot expect the same 
freedom from noise as a person living in the 
c mntry, it does not justify a business which in- 
volves a violent hammering on iron in a room 
separated only by a parhuon wall from the bouse 
ot tne plaintiff In the latter case, an injunction 
would be issued restraining the nuisance 
{Darnels /,) Hulas Rat v Sohanlal 

. 71 I C 620 1923 A 443 (1) 

g 55 — Dam — Enjoyment of flow of 

water — luj unction 

Where a lower riparian owner has been enjoy- 
ing an uninterrupted flow of water lor more than 
30 years and then the upper riparian owner put 
up a dam which interfered with plaintiff’s supply 
of water he is entitled to sue for an injunction 
for the removal of the dam [Shadt Lai C J and 
Le RosstgnoL J ) Bali Kam v Bela Singh 

1923 Lah 694 

— — S 65— Injunction — Erection of building 
pending suit— Order for demolition 
A co-sharer has a right m every portion ef the 
land and the other co-sharers are not entiiled to 
build on the common land without tbe consent of 
the former Where a co-sbarer brings a suit for 
restraining the defendant by an injunction from 
building on the common land and the suit is dis- 
missed and the defendant without waiting for 
the result of any appeal that might be preferred 
by the plaintiff built on the land held that it a 
plaintiff succeeded on appeal he was entitled to 
an injunction demolishing the structure erected by 
the defti, The deft, could not resist the claim by 
asking tlxe plaintiff to sue for a partition (Marti- 
neti, J ) HaYat Ali Shah v Mt Taj-ul-Nissa. 

711 C 667 1923 Lah 206. 

S 66— Obstruction plaintiffH rights to 

— Injunction 

Where by the defendant's putting up a wall 
he completely obstructed plaintiff's foui mons m 
spue of the latter^s warnings, the injury is of a 
serious character which cannot be remedied by 
dachages or any other relief except the demolish- 
ing of such part of the wail as obstructed the 
right (Shadi Lai C J and Le Rossignol, /.) 
Atma Ram V Nanak Saran Das ' 

1923 Lah 693; 

S 66Slight encroachment— Relief to 

he granted ' ' 

In the case Of a joint wall where one of the 
parties encroached da the other's right by four 
inches, the proper remedy is not to direct tbe 
errcroachment to be pulled down but to grant a 
declaration that the encroachment belonged to the 
other paft^. (Madeod, C J and Crump, J) 
DAUb^HiN^MuSEKHAN V CHANDULAL KaNHAYA- 

1933 Bom 370 • 

— ^ — *‘*—*8. 56 Injnnotion—- Initiation of 
criminal proceedings— Power of Cntl Court to 
rfsirmm - ^ ^ 
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The teDdency of modern decisions is that even 
if the court has jurisdiction to restrain Criminal 
proceedings for the recovery of a penalty imposed 
by a statute for breach of its enactments^ j.it will 
not interfere as a general rule The principle is 
that though the eitreme position cannot be main- 
tained that there is absolutely no jurisdiction in 
the court to restrain proceedings before a magis- 
trate, the court will not intcrefere unless in very 
special circumstances by way of mjunciion on 
declaration of right where the Legislature has 
pointed out a mode of procedure before a magis- 
trate It has been maintained, however, that a 
court of equity may m a pioper case interefere 
by injunction to restrain an act or proceeoing, 
Criminal or Quasi Criminal in form which tends 
to the impairment of property nghts and procee- 
dings tor the enforcement ot Municipal ordinan- 
ces It IS also a well-settled rule that it is not 
the practice of the court to interefere with cor- 
porate bodies, unless they are maiiiiestly abusing 
the powers {Mocker jee and Rankin^ 3J,) Cor- 
poration* OF Calcutta v Bejoy Kumar Audi 
60 Cai, 813 38 C, t J 860 27 0 W N 787 

STAMP ACT (II OF 1899), Ss 2 (6) and ZQScope 
A written promise to pay a barred debt is not 
required by any provision under the Stamp Act 
to be stamped , it is not a bond Even it it be, 
when an instrument haabeen^ admitted in evidence 
such admission shall not be questioned at any 
subsequent stage ot the same suit under S 3b of 
the Stamp Act [Abdul Raoof and Campbell, JJ ) 
David Sutherland Clark hj Rose Grim Shaw 
73 I 0 652 1928 Lah 481 

— S, 2 (16) —Evidence— Instrument of parti- 
tion— Award See (1922) Dig Col 1004 Syed 
Mahommed Hambed V hvED Maneur Hassan 

69 1. C 807. 

— 2 (22) -Promts so fy Note--- Letter of 
request for a loan—btamp ' 

A document written by the defendant to the 
plaintilf in tae form of a letter or tuqa ran as 
lOllows — “According to our friendly agreement 
I would trouble you, as a friend, to get the exe- 
cution 61e consigned to the record room at once 
As agreed 1 will pay the remaining Rupees 1,400 
by the middle of August wuhout hesitation (tal 
amal) if God wills (Insha Allah Ta* ala) You 
Should rest asjiured “ Held that toe document m 
question was not a promissory noce and that it 
did nbt require to be stamped as such {Ptfon^ 
/. C ) Say AD hIKANDAR Shaw V Bhai RAjyi 
Chxnd Sant Ram. 71 1 C. 968 

— — 2 (22) and Sch I, Art b-^Jnder* 
taking to deliver gram on demant} — Stamp 
A dbeument wherein a person giv^s an under- 
tahlhg to give a certain quantity of gram on 
demand does not fall within S 2 (^2) of the stamp 
but falls under Sch 1 Art 6 ot the Act 
[tMnuls, A, J C) Abhajraj Kuar v, D^ta Din 
^ ) i \ 73 I C 466, (X) 

35 and 86 —Admission of document 
Pouft— Penalty— Admission nk)t to be 

a document alleged to bo a ptoiaissory 


STAMP ACT, S 3b 

note has been admitted in evidence by the trial 
Court on payment ot a penalty, the admission 
cannot be questioned in the Court of Appeal 
however erroneous that addmission might have 
been [Sadt Lai, C J and Abdul Qadtr, J ) 
Mera Ram v Mt Prem Kaur 

71 1. C 42 (1) 1923 Lah 143, 

S 36 — Unstamped bond — Suit on— Copy 

compared with original and filed— Subsequent 
loss of boRd--Copy if admissible on payment of 
panalty See {19^2; Dig Col 1005 Muhammad 
Ayub V Rahim Baksh 6 Lah t J 172 

69 I C 723 

Ss 35 and 36 and Sch I cl 6 {c)—Arbi- 

tration— Award — Suimitssion not stamped — 
Effect of— Suit to set aside award — Objcciton 
The parties to a pending suit agreed m writting 
to submit their disputes to arbitration under the 
order of the Court The arbitiaiors gave their 
award m favour of detendant ^Ihe plff sued 
to Set aside the award on the ground, inter aha 
that the document containing ihe submission to 
arbitration was not stamped Held that ihe sub- 
mission having been once admitted by the arbi 
trators in evidence, its admissibility on the ground 
of want of stamp could not be questioned by any 
of the parties thereafter The award was there- 
fore not invalid on that ground Once the in- 
sirument was admi ted in evidence, it was for 
all legal purposes as good as it was stamped 
[Sanderson, C, J and Richardson, J ) Rung Lal 
Kaloo Ram v Kedar Nath Keswarlal 

, 27 C W N 613. 

S 35 — Document acknowledging exts 

fence of debt— Document not stamped*-- Ad- 
missibility tn evtdetXf^^ 

The document ih ^question was in the form of a 
letter on a printed form lo a book kept by the 
plaintiff A carbon copy was taken from it and 
given to the debtor (’he defendant), It was ad- 
dressed to the defendant and after mentioning 
certain credits and debits Concluded with the 
stateme 1 1 that a sum of Rs 6,001 was dhe to the 
plaintiff from the defendant This was signed by 
the defendant 

Held, that the document was an acknowledge 
ment and was inadmissible in evidence wi’bout 
the stamp required by art 1 of the Stamp Act 
[Ryves and Darnels. JJ ) Ram Das v Inayat 
ULLAH 46 A 374 21 A Ii J 263 * 

A, I. E 4 A 174 71 I C 1027 1923 A 297 

9 0 A L. B. 404 

S 36 — Document held admissibly 3y 

single judge m High Court — Letters Patent 
appeal— If open to guesiton 
Where a Judge of the H’gh Court siting 
singly differed from the court below and held a 
document was adnnssible in evidence and on that 
basis remanded the suit, he in effect admitted 
the document m evidence and his decision Cannot 
be quest' oned further ^ ^ 

A letters Patent Appeal is- a stage 4 n the su^ 
within the meaning of S 36, Stamp Act 
Lal,€ J \atid Marttneau, J ) Brii RAiBARAN'^Ty^ 
Jwi FRASHAd ' 73 I, C. ‘199 ^3f923 
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■ — S Z^—Docu men t — I n siiffictc n t ’-Siatnp'^ 

Admission by iruil Court— Effect of 

Where a deed ot release alleged to be msuffici- 
eutly stamped has been admitted in the case by 
the trial Court the High Comt cannot question its 
admissibility in revision {Pndeaux^ A, J C) 
KRISHNAJI V SUKHDEO 73 I C 65 

1923 Nag 284 

S ei—Doozment not duly stamped — 

Admitted tn evidenee—lf can be questioned later 
Where an instrument has been admitted in 
evidence, such adncnssion should not except as 
provided in S 61 of the Stamp Act, he called in 
question at any stage of the same suit or proceed- 
ing on the ground that the instrument has not 
been duly stamped {Prideau^, A J C) RaJE 
UdaJiram V Rajeshwar, 1923 Nag 109 

— — S 62 (2) — Award — Partition — Liahihiy 
to stamp— tugnatme by arbitrtator— Offence 
Not only peisQus who ex cate an instriiraent of 
partition but aUo those who sign it oiherwibe 
than as witiies^,es are liable to prosecution, if they 
append their signatures to an instrument which 
lb not duly stamped Where the arbitrators sig 
ned an instrument of partition otherwise than as 
witnesses, they are liable to pi )Secutioa because 
they put their signatures t • a dutiable instrument 
which bad not been duly stamped [Dalai, A J 
C ) Emperor v, Puttoo Lal 9 0 & L K 378 
73 X, C, 336 24 Cr I J 592 

Sch, I Art J— Acknowledgment — 

Essential to be considtred 

In deciding whether a given acknowledgment 
is one falling wrthm Sch I Art, 1 of the Stamp 
Act, tihe question to be considered is whether it iS 
given with thedgpiinant intent to supply evidence 
of the deft. Where a document contains o her 
entries from which u can be deduced that the m 
tention IS to arrive at a statement of accounts or 
to put on record payment on either side, the 
document although it contains a balancing item at 
the end, is not an acknowledgment under the 
Ststmp 4 Cal 88S, 9 Cal 127, 15 Cal 162 and 
30 Cal 687 folld dl M L J 85l not folld 
[SchwabA, C, J and Ramosam, J.) SurjimUll 
MvrlidHar CaANpiCK V Ananta Lal Damani 
4$ Mad 948 45 M L J 399 X8 L W. 485 
11923) M W N 743 74 I C. 1029^ 

MjL , J , n , .n goh.,! Art b’—Agr^cement topdy gram on 
demand— Nature of document 
An agreement to pay a certain * quantity of 
gram on demand falls within Art 5 of Schedule I 
of the stamp Act. It is Hot a prb missoty note 
under S 2 \22) but requires a staifip. oi 8 annas. 
{Daniels, /, C ) Thakorain ABttAiRAJ KUAfR ii* 
Data Din 9 0 & A. Ih B 163;. 

rSoh, L Art S^Undertaking to deliver 
gEata on demand— Docum^Pt not a promisspijy 
note— Stamp oa Se? Act, S, ? {22} 

^ 7a, I c 4e^ (i), 

I, AvTt 30— HigH Cowrf— 7/ include 

Qqurt Judicial Commitsioner— Endowment fee 
The court of the Judibial' Commissioner dl 
umer is not, a High,Colii;t within the 

30^t?tamp Act,— If ao applicant 
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wants to be enrolled in a High Court be must pay 
the fees mentioned therein [Robinson^ C J 
Heaid and MayOung, JJ,) Certain First Grade 
ADVOCATES lit the matter of 1 Bang 142 

741 C 913 1924 Bang 1, 

Sch X, Art 35, Ex A — Patta — Stamp 

A pafcta for one year and reserving a rent of less 
, than one hundred rupees requires neither 
stamp noi registration {Gokul Prasad, J ) 
Hardiai 2 ; Al\m 1 B 4 A 298 tBev.) 

74 I C 177 

Arts, 45 and 62 (o) — Instrument of 

partition — Trans fer^by trustee to beneficiary^ 
Certain shares in a company belonged to a 
joint Hindu lam ly consisting of three brothers, 
The brothers became divided in interest but the 
shares stood in the name of the eldest brother 
who received the dividends and paid two thirds 
to his two brothers Subsequently the eldest 
brother passed two deeds transtenng some shares 
to each of the two brothers Held thai the deed^ 
w'ete chargeable under Art 46 ot the Stamp Act 
{Shaht A C J and Crumpt J ) The Superin- 
tendent OF Stamps, Bombay v Chimanlai, 
Lalbhai 47 321 26 Bpm I, B 112 , 

Sch l,Art 48(d) — Power of attorney — 

Number of persons executmg^lf material* 

In computing the Stamp duty payable op a 
power of attorney, the umber of persons execut- 
ing the power is not taken into account — It is the 
number of agents appointed and the powers ojf 
such agents which determine the amount ot the 
stamp duty {Wazir Hasan, A J C) JOGi BaM 
II Mohammad Kafi 9 0 ft A. L, B. 898 

^ 73 I 0 718 1923 Bom 237 

SUCCESSION ACT (X OE 1865)Art. Policy of 
sea insurance— Protection note— Want of stamp 
— Admissibility in evidence 

A document alleged to be a aea-policy was 
given by defendants to plaintiffs and U was m 
these terms — ‘ Given in writing by the under- 
signed persons To wit , that we accepted the 
liability on goods shipped from the port of Mus- 
cat in the boat J for Bombay That bability is 
ta exist up to the time the said goods have been 
discharged On the Bombay bunder having passed 
any intermediate ports The insurance is accept- 
ed in accordance with the usage of English 
policies without damage. The amount is to be 
paid within six months from, the date of the loss 
deducting therelrom discount at the rate of 20 per 
cent through broker The signatgres are q be 
duly alfixeid to the stamped pakka (i e ) formal 
Tli^e ^document was not stamped The 
cargo was losf on account of an accident In a 
suit for c^muge^, held^ that the documents quea- 
tiQQ was a polmy of a sea in'‘uranee within art 47 
ol the Stamp Act The document rendered the 
executants liable for a bxed suca for the insurauce 
of|the goods shipped by a particular boat and 
fixed a dehmte period Therefore it opep to 
the pXifs an payment of the necessary penalty 
to tender the document in evidence. , [Shah* d C 
and{fump J } Tricwi Damji;, & Co, v , Virii* 

1923 ]6o% Hi 
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S 60 — WiIl-Attestation — Tes-latnx 

a marksman — Only one attesting Witness- 
Endorsement of Sub-Kegistrar that execution was 
admitted— Effect See (i9-3) Dig Col 1006 
SAKAD4 Phasad T^j V Tkiguna Chahan Ray 

70 1 C 402 

S 67 — Will — Codicil — Revocation — 

Conduct See (1922) Dig Col. 1006 Surfndra 
Nath Chatterjee Sivadas Mookerjee. 

69 I C 867. 

-- — Sb loo. 101, 102- A^ppltcabthty to Par sis 

The rules in bs 100, 101, 102 constitute the law 
of British India applicable to succession to the 
property of everyone except Hindus, Mohomedaus 
or Buddhists They are, therefore, appUcable tu 
those subjects to a variety of systems of jurispru- 
dence, and must therefore be constructed accord- 
iug to the generally current meaning of the words, 
used and apart trom such technical cousideratiuiis 
as are only appropriate in the law of England 
Wnere the will was that of a Parsi 
Helcij though the principle of joint family may 
not apply to a Parsi with the regidity with wlircb 
it applies, for example, m the case of a Hindu, 
still the conception oi joint family right which is 
common in oriental countries ought not to be 
left wholly out ot sight in interpreting the words 
ot a Parsi When, the executors were enjoined 
to permit occupation to the daughter until death 
or marriage and to all the sons and also all then 
respective families during as well as aiter the 
respective lifetimes of the sons, including the 
widows of the testator's lineal male descendants 
the testator ought to be contemplated as having 
before his mind the family arrangements which 
wpuld be natural in the case of his own sons. In 
the ca'ses ot the sons the title conferred on tnem to 
occupy extended to occupation along with their 
wives and lamihes The question is one purely 
of intention as shown by the particular wordb 
used in tms will 

Where ihere is a direction implying a postpone- 
ment ot the division ot tne residue lor ten years, 
or until tne death ot the last surviving son, the 
direcUoD IS inoperative, the interest to which it 
attaches being aosolute [Viscount Haldane) 
PUTLIBAI V bORABJI ^'AORAOJI♦ 

45 1C X. J 780 : 25 Bom L E 1099 
38 M, L> 1 (PC) 401 1928 M W. N 620 
1923 P. 0, 122 

^Ss. 103 and 250—* Probath— • Application 

far— Caveator— Interest necessaty m— Objection 
fo validity of bequest bee (1922/ JDlG Col. 1007 
Rajamahikam V Farrar. 

82 M 1 T (H G ) 20 09 I C 954 ^ 
1923 Had 181. 

Ss 106 and W--Pam Consirut- 

iton-^Bequei^ to ton Son dypng a minor — QifU 
i0W-^Bngh$h rule^of construction 
^^«|d*on the construction pE the will in the case 
iP^blqb'est in favour of the tesfator^s son was 
^tefeln^ntetest at the date of the testator's death 
ffWs^dt dmsfed by the death ^befpre 

IW’Sffi’&.'n.. excepfxc^^ to S 107 of 
Act would apply even where a 
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part of the income IS diredted to be applied for 
the benefit of the legatee. 

Per Pratty J ,— The exception to S 107 of the 
Succession Act goes beyond the English Law and 
it is sufficient to bring the case within the excep 
tion if tne direction is to apply so much as may 
be necessary ot the income to maintenance 
(Shah, A C, J and Piatt /,) RATANBii Rustamji 

V Cawasji Edali. 70 I C 178 1923 Bom. 96 

— S 111 -Applicability io Punjab, 

Section 111 Succession Act has been made appli- 
cable to cases governed by the Hindu Wills Act 
This Act however, is not applicable to Punjab. 
Therefore, section 111 cannot apply to Punjab 
(Abdul Raoof»aitd Luntsden, JJ ) Prem Singh 

V Hardit Singh, 1923 Lah 649 

S. 187 — Hindu Wills Act, S 2— Compli- 
ance with ajtei suit 

S, 187 of the Succession Act is made applicable 
to Hindus by S 2 of the Hindu Wills Act and so 
long as compliance with the section is prior to 
the decree, the fact that it was alter the institu- 
tion oi the suit makes no aifierence The court 
IS entitled to proceed with the suit (Moakerjee 
and Cntningf JJ ) Charu Chandra Pramanick 

V Nahush Chandra Kundu 

50 Cal 49 1923 Cal 1 74 I C 630 

S 187 — Will — Probate not taken— Rights 

of legatee 

Under S 187 of the Indian Succession Act a 
person who in Court has to prove tnleand has to 
deduce that title from a w 11, whether that person 
IS plaintiff or defendant, (cannot do so without 
producing probate 39 M. 91 ref [Schwahey C J, 
and Wallace, J) Parthasarathy Iyer Subba- 
RAYA Gramany. 4o M L j, 175 17 L. W 763 : 

721 G 558 1924 Mad. 67 

Ss 204 227 228 and 2A0— Letters of ad- 

ministfation— Joint leHers when granted oohetrs 
of equal degree— Rights of 

'5pec al circumstances should be made out be- 
fore granting Joint letters of adminisrration 
and even where the claimants are equal in degree 
of kindred to the deceased, only one shoqld be 
appointed according to the established practice 
Th^ Court should prefer a so^ to a joint cidmmis 
tration and even where several persons stand in 
theaame dtgree of kmsbip to the deceased 1 1 is 
the rule to select one^ only, the selection bemh 
made according to certain recognised principles 
i The interest of the estate whicn has to be admi- 
nistered and the mtereste ot the parties , entitled 
j thereto must be pi;imarily looked to and other 
I things being equal a person with business capacity 
j and experience will be preferred to one who has 
I none Where two persons are equally entitled 
by corisangurty,' preference will Ireqiientiy be 
given to the one ch'^^en by the majority of ‘those 
entitled to the distribution of the assets although 
other considerations may be sufficient to overrule 
the wishes ot the mujonty qf those interested A 
son aa a rule will be pi ef erred to a dahghtOT and 
where nope of tbe usual tests can bh dpplkd ^e 
Court frequeotjy aopoiots the appUcant is 
hrstm the held The eburt^eyer^ ^brc^a^JWt 
admiiimirauon upon unwilling partied 
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SUCCESSION ACT, S 311, 

the applicants are quarrelling betn. een themselves 
and are antagonistic to each other the administra 
tion of the estate is likely to suffer As they must 
act jointly one of them if obstinate-, could defeat 
the proper administration of the estate 5 C L, 
R 38 Ret 

S 204 of the Succession Act no more than 
state that those who are in equal degree of kind- 
red to the deceased are all, from that point of 
view alone equally entitled to be appointed ad- 
ministrator but the section does not say that they 
are all entitled to be appointed jointly Under S 
22$ of the Act the Court is gi\ en vei v wide powers 
where it considers necessary or convenient to 
appoint some person to admiiiis‘-er the estate 
other than the person who in oramary cncum- 
stances would be entitled to the grant There 
IS nothing in the Act which makes it obligatory 
upon the Court to grant letters of administration 
to alt persons who may be entitled thereto mere- 
ly by reason of their equal nearness of kin to the 
deceased Seperate letters of administration can 
be granted under Ss 227 and 228 nf the Succes- 
sion Act where the deceased leaves a will in res- 
pect of a person of his properties and the rest 
has to be administered by a pei^ion other than 
the executor the will [Miller, C J cind Foster 
3) Stone Y Stoney 2 Pat 261 

4Pat L T 161 U^33)Pat 130 
721 C 811 1923 P 348 (2) 

S 311 — Scope, See (1922)# Dig, Col 

1908, Zamindar of Bhadrachellam V Sri Raja 
Venkatadri Appa Rao 46 M 100 70 I 0 689 

S 331— Bin/iMios, tf Hindus — Declara- 

tton under Act III of 1^12— Effect of 

A person by becoming a Branmo does not 
necessarily cease to be a Hindu^ that is to say 
something fuither than mere becoming a Brahmo 
IS necessary for a man to cut b/mself off from 
Hinduism A declaration under Act III of 
1872 is effective only for the purposes ot the 
act and does not involve a renunciation of the 
Hindu faith [Greaves, J) Jnanendiu Nath 
Roy in the goods of 49 Oal 1069 

70 I p 463 (2; 1923 Cal 266 

SUCCESSION CEBTIFICATE — wtdow-^ 
Demand of security’— If legal, 

A Hindu widow has a beneficial interest in the 
debts due to her husband and is ,.ntitled to ask 
for a succession certificate Under ordinary cir 
Gumstances she ought not to be called upon to 
give security ai all, and thus obntructed in the 
collection of debts which she is legally .entitled to 
collect [Walsh and RyveSf Jj ) Mt Kausilla 
KOER V SukHdei 21 a L j, 462 

I. S 4 A.. S4$ 74 1, C 19^^ A 679 

SUCCESSION CERXmCATE ACI {VII OF 1889), 

S^ ^—AffUaahon for .^^rUficatt— Nature of 
enquiry— DecrA^ tn res feci of dpbi— Effect of 
^Three executqr^appomted under the will of a 
Hindu testator had propounded the will and 
pbtained probate The testat^r'iy greaj: , grand 
di^ugh^er applied fnr a succession ceftificate for 
cotlect'on of three specifie4 debts wt? of :ylifch 
were due and pay 4^*1® her father ojn^ bonds and 
the, thi^ due to Iphi and the testator joinffy Held, 
par she was ehtiiled to a Succe«‘,sion Certificate 

Y D— 78 


SUCCESSION CERXIEICATE ACT, S 9, 

in repect of the first two debts The question 
whether the debtors on being sued could prove 
that the debts had been satisfied could not be con- 
sidered in those proceedings The third debt 
having merged in a decree no Succession Certifi- 
cate could be granted in respect of it [Piggott 
and Walsh, JJ,) Sak4T Mull v Katori 

21 A L J 122 L E 4 A 78 71 I C S76 

1923 A 265 

4— De&i — Meaning of — Paddy rent 

due from tenant 

Where paddy rent remains due from a tenant 
to a deceased le^^sor it is not a debt within the 
meaning of S, 4 of the Succession CertiSca'e Act 
and It IS not nece'^sary for the heir of the deceased 
less or to take out a certificate for suing for re- 
covery of the said rent [Heald, J ) Ma Hla kya u, 
Maung Nyun 2 Bur L J 45 76 I C 237 

S, 4 — Omission to produce certificate’’^ 

Dismissal of suit — Impropriety of 
The d’smissal of a suit for non production of a 
succession certificate is improper All that S 4 
of the Succession Certificate Act provides is that 
the Court shall not pnss a decree without the 
production of a Succession Ceitificate, 88 P R 
1891 , 10 P R 1901 19 C W N 794 , 27 I C 
822 Ref [Broadway i J ,) Nanhazi Sitnda, 

71 1 C 840 1923 Lab 597 

^Ss 6 and Jurisdiction to grant certifi- 
cate — District Coui t— Residence 
The jurisdiction to confer a succession certifi 
cate IS given by S 5 ot the Succession Certificate 
Act and that jurisdiction is not enlarged by S 6 
(!) of the Act which relates merely to procedure 
Prtma faote a District Court has no juiisdiction 
to grant a succession ceitificate whe’-e the deceas- 
ed has not ordinarily resided within the local 
limits of its jurisdiction Where however the de- 
ceased at the time of his death had no fixed place 
of residence at all the certificate may be granted 
by the Court wjthin whose jurisdiction any part 
of the deceased’s property may be found [Robin- 
son, C J and Maegregor, J ) Chan Pyu v Chan 
Chor Rhine 2 Bur L J 42 76 I C 225 

1923 Bang 238 

S 6 (X) [6]— Will— Effect 

Even where petitioner's right js based on a 
will, a succession certificate can be granted except 
wheiethe Indian Succession Act governs The 
omission to obtain probate does not affect the 
right [Chandrasekhara lyer^ C J and Sub- 
banna, J ) Thammayyappa o, Nanjappa 

1 Mys I J 42, 

S 9 — Security when to be demanded — ■ 

Interest of remrs-toners 

In the ordinary way a Hindu widow ought not 
to be called upon to give secuiity at all There 
may be rqyejsioners who are interested but it is 
not the business of the Court to go out of its way 
to look after the reversioners who have ho vested 
interest and to assume everything agkinst the 
widow^ The fact that the widbw is engaged m 
haudihg over the estate either to her brother or 
lo religiou'S institutions is not a reason for creat- 
ing ah obstacle tb her recovering debts bfedrfe 
they become btne hatred* ^ i 1 
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SUCCESSION CEBTIPICATE ACT, S 10 

The object of a Court is to grant certificates to 
the persons lawfully entitled to them and not t ) 
go ^ut of its way to make it difficult for them to 
obtain them {Walth and Ryves, JJ ) Mt 
Kausilla Kuer V Mt Sukhdei 

21 A L J 462 L R 4 A 246 74 I C 761 

1923 A. 679 

Ss 10. 19 and 26^E^tension of oeritfi 

cate — Order refusing — Appeal 

The petitioner obtained a ceitificate of 
succession under Act VII of 1889 to col- 
lect certain debts of a deceased person Subse- 
quently he applied for extension of the certificate 
under S 10 of the Act to collect other debts That 
application was refused by the Munsif who was 
empowered to deal with applications under this 
Act An appeal against his order was pieferred 
to the District Judge Held that an order refus- 
ing certificate as to some of the debts alleged to 
be due to the deceased came withm the terms of 
S 19 and that the order was appealable [New 
hould andSahtaivardy ]J ) R4dh\ Ramin Kundu 
V Gopal Chandra Sinha 27 C W, N 947 (1) 

SUCCESSION PROPERTY PROTECTION ACT 
(XIZ OF 1841), Ss 3 and 6 — Appointment of Cura- 
tor — When justified 

To apply the Act XIX of 1841 to any particulai 
case it IS a condition precedent that the Judge 
should find or be satisfied that the applicant was 
likely to be materially prejudiced if left to the 
ordinary remedy of a regular suit and that the 
application was 6o«a Without that finding 
the Court has no junsdiclion to act under the Act 
and its order is revisable 12 M 341 Ref 
{Krishttatit J,) Kothandarama Reddy v Jaga 
thambal Ammal. 71 I C 32 

1923 Mad 229 (1) 

SUITS VALUATION ACT (VII OF 1887)~FOrum 
— Suit to set aside award See Jurisdiction 

18 L W 399 

S 8 — Redemption — Valuation of suit. 

In suits for redemption, the valuation for pur- 
poses of jurisdiction is that of the mortgage 
amount and not of the property The fact that 
incidentally other questions such as an adjudi 
cation of rival claims to redeem incidentally arise 
for determination is immaterial [kanhatya Lai, 
y C ) Munwan Shankar Bakhsh Singh v Ram 
Bahadur Singh 26 0 C 297 

— — S, 8— Suit for partition — Valuation of the 
subject-matter — Valuation of Plaintiffs share of 
the whole of the subject-matter See Court Fees 
Act, SCh, II , Ait 17 Cl 6 

4 Pat X T 257 

S 8— Suit for specific performance — 

Prayer far bo^ossion— Effect — Nature of suit not 
altered See Court Fees Act, S 7 (10) (a) 

18 L VST 633 

— S, 8 — Mortgage — Redemption — Smi for 

^ sj^A ambunt of the Court-fee to be paid and the 
vali&mhb^pf a su^t for redemption of a mortgage 
d^pend^oa^th® amount of the mortgage It is an 
pf the claim that an account should 
PC feken and any amount fopnd due to pr by one 


SUPER TAX ACT, {XIX OF 1920), S 3. 

of the paities should be awarded to the party to 
whom it IS due This does not alter the nature of 
the suit nor increase the value of it 31 A 44 
foil (Banerjee and Gokul Prasad, JJ.) Chiddu 
Singh v Jahanjhan Rai 45 A 154 

1923 A 261. 

S 11 (a) and (b) Scope of — Valuation 

leduud by plaintiff without objection by defen- 
dant^ Appeal — Decree not a nullity 
The plaintiff reduced the valuation of the 
plaintiff from Rs 5,300 to Rs 2,300 The 
defendant raised no objection as to under-valua- 
tion No issue was framed on the point, and in the 
appeal preferred to the District Judge no men- 
tion was made of under valuation On Second 
Appeal to the High Court, the Taxing Officer on 
the report ol the Stamp Reporter held the 
correct valuation to be Rs, 5 300, which was 
accepted by both the parties The appellant 
thereupon contended that the decree passed by 
the Distnct Judge was without jurisdiction and 
null and void, Held, that having regard to 
Sec 11 of the Suits Valuation Act the decree of 
tne District Judge could not be challenged as 
a nullity, there being no objection under clause (a) 
nor any prejudice under clause (b), {Kulwant 
Sahat and Foster, JJ) Maharaja Bahadur 
Kesho Pd Singh v Lakhu Rai 

4 Pat L T 626 
(1923) Pat 258 75 I C 306 1923 P 581 

S 11 (1) — Objection to jurisdiction — 

when allowed in appeal 
A plea as to want of jurisdiction in the trial 
court cannot be argued in appeal when n has not 
been raised in the memorandum of appeal {Dalai 
A, J C ) Saiyed Ashfaq Husain v Sybd 
Bunyad Husain 9 0 A L R 416 

1923 Oudh 262, 

—S, 11 (2 )^ — U ndervaluahor Right of 

appeal affected — Prejudice, 

S 11 of the Suits Valuation Act, when refetnng 
to ** prejudicially affecting the disposal of a suit 
or appeal on its merits ", is not considering at 
all the different rules of procedure that there m^y 
be on appeal from one Court to another Court, 
Where a suit has been undervalued and tried by 
a Munsif instead of a Subordinate Judge, the 
Dishict Court has jurisdiction to hear an appeal 
from the Munsif 's decree and must do so unless 
it IS satisfied as required by S 11 of the Suits 
Valuation Act, first that the point was taken, and 
secondly, that the decision on the merits was pre- 
judicially affected 20 M L J 726 , 41 I C 167 
approved, 5 Pat L ], 397 Dissented from 
Sahwabe C, J, Oldfield and Coutis Trotter, JJ ) 
Naduvil Edom Karnavan and Manager Kelu 
A cHAN V Cheriya Parvathi Nethiyar ' ^ 
46 M L J 136 (1923) M W N 489 ' 
46 Mad 631 73 I C SY 18 L W 1 
1924 Mad, 6 (F R ) 

SUPERTAX ACT (XIX 0F1920). S 3— Firm— What 
IS — Husband and wife — Husband’s option to take 
in fresh partners or determine her share -Partner 
ship See Contract Act 6 239 

26 3^ R. Wb, 
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TENDER-^ Debtor and creditor ^ Tender oj 
a pQrtton of the debt — Cendtitons attached to 
tender 

When a debtor tenders to a creditor really part 
of his debt, not the entire debt, and asks him to 
take that in full satisfaction of the debt, it is clear 
law that the creditor is entitled to refuse to accept 
the tender, because otherwise he would virtually 
preclude himself from saying that he had not been 
paid the full amount due 

If you go and attach your offer to pay a debt 
the condition that the creditor must accept it as 
full satisfaction, affhough really it is not the whole 
amonnt due, you attach a condition to your offer 
and the creditor is entitled to reject it {Fawcett, J} 
Napershaw V Shirinbai 186 Bom L R 839 

Validity of — Tender oJ portion of debt 

— Acceptance by creditor — Effect of 

A creditor is not bound to accept less than his 
whole debt, and there can be no valid tender of 
part of an entire and indivisible debt But there 
IS nothing to prevent the creditor from accepting 
the amount tendered m part payment, and his 
doing so will not preclude him from afterwards 
claiming the residue of his account provided that 
the debtor did not make it a condition of his ten 
der that it be accepted in discharge of the whole, 
A tender must be unconditional, oi, at all events 
free from any condition to which the creditor 
may rightfully object (Mocker jee and Rankin 
JJ) BEH<iRi Lal Biswas v N\simunnessa Biei 
37 C L J 329 73 I C 483 1933 Cal 527. 

THERADAR — Rights of — Rower to conjei occu- 
pancy right 

Unless a ihekadar* s powei^ are restricted and 
made known to the tenants, he has acting in good 
faith and m the interests of the lessor, power to 
confer occupany right to tenants [Fiemantle, S 
M ) Gomti Bibi V Baij Nath Singh 

L R 4 All 431 (Rev ) 

TORT — Aotio n for damages — Death — Canadian 
lawt 

Under the Canadian Law, if a workman.! dies 
as the result of a railway accident, his relations 
have only a right to compensation as per statute 
law, and not a general common law right for 
damages [Mr Justice Duff, J ) Amelia Me Coll 
V Canadian Pacific Railway Company 

33 M, L T 219 (P C ) 

— J — Damages — Act committed abroad — Suit 

when lies 

Where a tortious act is committed abroad, an 
action in respect of it can be maintained m the 
local courts only if the wrong is of such a character 
that it would be actionable by the law of the 
country if committed there, and also if it is not 
justifiable under the law of the country when the 
act was committed, (Vtscount Cave) Harold 
Eaton McMillan v Canadian Northern 
Railway Company 83 M L T 209 (P C ) 

Damages-^Measure of Wrongful deten- 
tion 

For wrongful detention and insnlt of the plain - 
ti£f» and her servants by the Rly servants vin- 
dicttvc damages cannot be awarded However 
the sum awarded i should be substantial In the 
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particular case a sum of Rs 12,000 as 
against plaintiff’s demand of Rs 25 000, was 
awarded [Macleod, C J and Crump, /,) Kastu- 
RiBAi t; G I P Railway Company 

1923 Bom 172 

Damages— Wrong committed in one 

country — when actionable tn another country 

An action will not he m one country or pro- 
vince for a wrong committed in another unless tv^o 
conditions are fulfilled First, the wrong must be 
of such a character that it would have been 
actionable if committed in the country of the 
forum and, secondly it must not have been justi^ 
fiable by the law of the country where it was 
done ‘Justification ’ means l^gal justification and 
an act or neglect wh^ch is neither actionable not 
punishable cannot be said to be otherwise than 
justifiable within the meaning of the rule (Vrs- 
oouni Cave] Edith May Walpole v the Cana- 
dian Nort hern Ry Co 32 M L T 205 (P C ) 

Defamation — Puvilege — Report by sub^ 

committee 

Defendants were members of the Water Works 
Commitee of a municipality and were interested in 
the regulation of the water supply, and they sub- 
mitted a report whicn was addressed to the Chair- 
man of the Water Works Committee containing 
substantially one statement that the appellants 
used by threatening the municipal servants to get 
water at times other than those sanctioned by the 
municipality and this statement was found not to 
be true Held that in the absence of proof of malice 
defendants were not liable in the damages 
[Kotwal, A J C ) Shriram Moti Ram v Shaikh 
Ahmad 73 I C 39 (1) 1923 Nag 226 

—^Dejamation — Vulgar abuse — Prostitute,, 

To impute unchastity to a woman is del ama- 
tory of her and of her husband, if she is married 
The words cannot be justified on the ground of 
being mere Vv,rbai abuse {Duckworth, / ) Ma Win 
V Ma Ngon 1 Bur L J 148 74 I C, 44 

(1923) Rang 77 

^ — —Fishery — Obstruction — DtabiUty, 

Where there is a right m one person and an- 
other deliberately infringes that right, the person , 
injured can succeed without proof of special* 
damage that is to say whether any damage has 
been proved to have accrued to him or not 
U here the plaintiff and defendant weie ownets 
of adjoining fisheries and where owing to the 
obstruction of tfie free passage of fish to the 
plaintiff's waters caused by the defendant's the 
plaintiff’s catch was materially lessened, held that 
the plaintiff was entitled to damages (Dwefe- 
worih, J ) Maung Thit Sa v, Maung Nat. 

1 Bur. L, J 146 74 I C 41 
1923 Rang, 76 (3) 

Joint tortfeasor s^Death of one — Suit 

for contribution, 

The plaintiffs brought a suit in the Court of 
the Munsif, for damages against several defend- 
ants on the allegation that they had stopped the 
working of a water mill belonging to the plaintiffs 
for a considerable period One of the defendants 
entered un the plaint was dead before the plaint 
tvas filed. On this account the muBsif dismissed 
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TOBT. 

the suit in toto and the ordei was upheJd by the 
learned District Judge Held that it was a trite 
proposition that the liability of a wrongdoer m 
tort lb joint and several and that it was open to 
the Court to strike his name outaud allow the suit 
to pioceed \gainst the others (Campbell, J ) Mt 
Phillo V GoPi 72 I 0 670 (2) 

^ Malicious prosecution — Reasonable and 

Probable cause — Burden of proof 

In execution of a decree, the ofBcer -of the 
Court went to judgment debtor’s house and 
attached some articles The judgment-debtor 
thereupon filed a complaint of theft against 
decree-holder, which was found to be groundless 
In a suit for mahcioub prosecution by decree- 
holder against judgment debtor, held where on 
the face of it, the qhaige brought by defendant 
against plaintiff is groundless, the plaintiff can- 
not be asked to give further evidence directly 
going to show that there was no reasonable and 
probable cause (Raftque,!) Bishpn Sarupt; 
Bindrab^n 78 I C 446 1923 All 831, 

— Negltj^ence — Dog — Ferocious animal — 

Injury due to dogbite — Invitation, 

Plaintiff had made bets on horse races with the 
defendant on October 9, — 1920 She went to the 
house of the latter at about 7-30 PM on j 
October il, to recover moneys she had won She | 
Went up the steps of the house, crossed the 
verandah, looked into a window of the silting 
room and was making for the door of the dining 
room with the object of entering it, when she 
was attacked by a dog which was chained to the 
door inside the room The dog bit her on the 
left thigh and right knee, When she peeped into 
the window, the defendant noticed her and 
shouted out to prevent her from going towards the 
dining room door but the shout was not heard 
by the plaintiff in time The dog was ordinarily 
not ferocious, but was accustomed to bite when 
chained and on guard and in January 1920 it 
had attacked and bitten a customs peon The 
plaintiff had, on a previous occasion been taken 
by the deiendant's wife into the dining room , 

^ and the sitting room was used as sort of club 
' for playing cards and bilUards In a suit for 
damages by the plff against the defendant Held 
that putting a dangerours dog behind the door in ; 
a room is just as much a trap to an innocent 
passer by as if there were a hole or man trap I 
which might cause him injury and that the | 
plaintiff who came on an implied invitation was | 
entitled to damages 

The liability of the occupier is only com- 
mensurate with the extent of the invitation 
Where, therefore, the occupier of the premises 
has, placed a notce warning persons of the exis- 
tence of danger, and a person disregards the 
nonce, or the oircumatances show that the limits 
of the invitation have been otherwise exceeded 
i^^iability is limited m i corresponding degree 
®^®lthe invitee wanders about in such a way 
to see if there is danger or not, 
the danger and undertakes the 
'^cupier of the pretnibes is not hahle 
7.) Mary Denno^ v Bisher 

Bom 878 


TEADE NAME. 

Negiigenco-^lnjury to passenger travel- 
ling by Railway — Negligence of fellow passenger, 
The plainti/f was a Second class passenger in 
the mail tram of the defendant Railway He tia- 
velled in a compartment which had seven berths, 
three of whicn «vere suspended fiom the roof and 
a ladder was yept for getting into the up per 'birth 
On the day the plaintiff travelled, he occupied 
the middle lower berth and stretched himself at 
full length and went to sleep Some one 
among the passengers had folded the ladder 
and kept n in a rack near the roof of the compar- 
ment While the traifi was running, the ladder 
fell on the plaintiff s head and caused him injuries 
In a suit by the plaintiff for damages Caused 
by negligence against the deft Railway Held that 
there was no proof of negligence on the deft’ 
part and the suit was not maintainable, [Crumps 
J ) Vishnij Digamber B B & C> I Railway 

29 Bom I E. 881 

Tree^ ^Damage caused by over hanging 

trees— Rights lo have them removed. 

In the absence of any express stipulation to the 
contrary, the c*vner or occupier of the land over 
which the offending branches hang is entitled, as 
of right to remove them or to have them lemov- 
ed 

The fact that the party c'^mplauiing has mere- 
ly a leasehold and not a freehold would not ap 
pear in any manner to alter the case Further it 
would not seem to make any difference whether 
pla’nttff had b i it a house or n t, so long as the 
branches overhang his land (Duckworth, J ) 
Maung Po Thaong V Ma Gyi l Bang 281 
2 Bur X J 136 1923 Bang 209 

— Trespass — Essentials of — Use of force — ^ 

Justification 

Unlawful entry is not an essential element to 
constitute tresps^ss 

The mere fad that there was a general notice 
forbidding trespass is not sufficient to dispense 
with a request lo withdraw Before force is used 
a trespasser must always be given an opportunity 
of withdrawirg peacefully (Newbound, and 
Panion, //,) $4.0 mud Kanta Chakrabdrthy v. 
Bignold. 1923 CaJ 306 

TEADE NAME — Injunction — Colourable Imita^ 
ho ft — Test of 

The principle underlying the use of trade 
names la thar a person shall not trade under a 
name so close/y resembling that of the plaintiff 
as to be mistaken for it by the public In oth^r 
words a persor> shall not carry on his business 
in such a way to represent that bis business 
of another person The question to be deter- j 
mined in case'^ of this decription is whether i 
there is such a similarity between the two < 

as that the one is in the ordinary coursefOff ^ 
human affairs likely to be confounded with tffe 
other It IS not necessary lo prove that the defts 
in taking the nome complained of by the p!ainti,ffs 
had any fraudulent intent It is enough if the 
plaintiffs prove that the act of the defendants 
in assuming the name complained of does an' 
injury to the pUrntiffs' rights There is no ques- 
tion in such cases of property or monopo>ly in thof 
name There property in the word butiah" 
the saine kihe it is fraud on a person 
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established a trade ai^d carries it on under a 
given name that some other person assumes the 
same name with a slight alteration in such a way 
as to induce persons to deal with him in the be- 
lief that they are dealing with the person who 
has given a reputation to the name* [Mulla, J ) 
The National Bank of India v The National 
Bank of Indore 1933 Bom, 119 70 I C 47 

Right of action — Claim to excluswe user 

Where the plaintiffs have the sole right to im- 
port and sell a certain kind of goods in India^ 
that does not give them such a proprietary right 
as to enable them to maintain an action against 
the defendant who hold the same goods after 
obtaining it from elsewhere In India theve is no 
statutory provision for registering exclusive 
rights to particular trade mark {Sande) son, C J 
and Richardson, J ) Imperial Tobacco Coy v 
Albert Bonnan 50 Cal 763 

TRANSFER OF PROPERTY ACT {IV OF 1883)— 

Apphcability of — io Berar 
Although the Transfer of Property Act did not 
apply to Berar in 1902 yet the principle embodi 
ed in that Act would be applicable as principles 
of equity, justice and good conscience Conse 
quently the Coarc could extend the time for pay- 
ment under a mortgage m the exercise of its 
equitable junsdicUon [Kotwal, A J C) Kishan 
Lal V Abdulla 71 1 C 431 (1923) Nag 88 

Applicability See (1922) Dig Col 

1011 Xemindar of Badrachalam V Venkata 
driAppaRao 46 M 190 70 I C 689 

Applicability to Punjab as regards^ prin 

Cl pies 

Ihe principles of the Transfer of Property Act 
certainly apply to Punjab but in order to take 
advantage of the provisions oi the Act it is neces- 
sary to show that a principle has been transgress- 
ed as opposed to the non-observances of prescub- 
ed formalities [Harrison and Zafar Alt^ JJ) 

J human V Duba. 4 Lah 439 1933 lah 646 

S 3— Actionable claim— Right to recover 

goods sent or to claim damages therefore — If 
amounts to See T P Act, S 6 fe) 

69 L C 238, 

•—‘—“8 3 — Non-fropnetary resident of house 
^Materials of standing house — Whether move- 
ables — Limitation 

A non proprietary resident is the owner of the 
materials of his house and his rights in them 
are not temporary rights and the house is not 
moveable property, and the period of limitation 
for ^ecov^ery rs twelve years {Martineau, J j 
ShwcHi Khi^ Karam Chand 

^ 7SX,C.T06 1923 Bah 460(3) 

S-^Nohee tcmsPrucUm noipce—Occu- 

pa^^^ ofportidn of ike property — Effect of 
A person who has SsCqulred a property under a 
voidable title can himself a give good title to the 
property to a bona ftde purchaser ot mortgagee 
from him, who dealt with fdr value and ha§ no 
notice of the defects in title Under S 3 of the 
Tj iPtAct^’Constaruqtive noiice^of all the rights of a 
person possession Of property sold or mortgaged 


DECISIONS. 1242 

T P ACT, S 3 

IS to be imputed to purchasers or mortgagees 
who made no enquiry of^the persons in occupa- 
tion The rule is based on the principle that 
where another is in exclusive possession would 
pnma facte be inconsistent with the full rights of 
ownersbip of the vendor or mortgagor and pur- 
chaser or mortgagor does not choose to ask what 
that possession is , he must be taken to have got 
the information that be would have obtained if he 
had asked But the unknown occupation of a 
part of the premises by a tenant or other person 
does not put the purchaser or mortgagee on en- 
quiry as to.the possible rights of tbe occupier of 
the portion over the remainder of the premises 
Hunt \ Luck (1901) 1 Ch, 45 Hunter v Walters 
L R 7 Ch 75 , 35 B 342 Ref. [Schwabe, C J, 
and Wallace, J ) Parthasarathy Iyer v Subb<4^ 
RAYA Gramany. 46 M Ii J 176 

17 I W 763 73 I C 658 1934 Mad ^67 

S ^Q—Notice — Regtsbaiton — Effect of 

Registration does not operate as construe tivr 
nonce and the purchaser from an ostensible 
owner whose title deeds are themselves complete 
IS not bound to search the registration office to 
see if the original owner may not have given a 
utle to somebody else [Batten, J C.) Mr 
Kasturi Bibi V Bahram 1923 Nag 16 

S Z— Notice — Regisb atton — Mortgage 

The registration of a mortgage is sufficient 
notice to a subsequent purchaser of the incum- 
brance on the property [Maung King, J,} Aung 
Kainq Saing V Maung San 

1933 Rang, 41 (3). 

— “S 3 — Notice — What amounts to — 

Abstention ft om enquiry — Equitable mortgage 
A mortgagee taking a mortgage in a place 
where he knows mortgages by deposit oi title 
deeds are legal and usual wituout ascertaining 
Whether they are already pledged has in effect 
abstained from an enquiry which he ought to 
have made and must be attributed with notice 
within the meamg of S3 T P Act (Lord 
Dunedin) The Imperial Bank of India z/ h 
Rai Gyaw Thu and Co , Ltd 
X Rang 637 45 M L J 506 31 A I J 784 

35 Bom t, R 1379 9 0, & A I, R 937 
33 M I T 395 (P C ) 2 Bur I J 354 

60 1 A 283 (1923) M W,N 609 
1923 P. C 211 (P C ) 

^6 $ — Registfation^Notice^Erroneous 

description of the property 
In Order to bind the subsequent transferees 
with a prior hen the law of registration has been 
enacted so that the subsequent transferee may 
have an opportunity to ascertain whether the 
property tonsferted to them was subject to any 
prior encumbrance or not, and once that phot 
encumbrance uS^fRteted by means of a registered 
instrument, the subsequent transferees are pre- 
sumed to have notice of the same and are 
ill law bqund by it A mere misdescription of 
the property dealt with will not take away the 
jurisdiction of the Registrar to register the same 
li he was otherwise empowered to do so under 
the Act [Jwala Pmsdu and Ross J) Mt 
Wajihvnnissa Begam ^ Valmiki Sahav^ 

iPat I R ^0-711 <3 :A89, 
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— Ss, 4 and 107 — Agreement to lease— 

Registration-^ ^eusstty for — Conit act — Cons- 
truction 

The only effect of the provision in section 4 of 
the Transfer of Properly Act that section 107 
shall be read as supplemental to the Registration 
Act (i-e ) to section 17 of the Registration Act is 
that the provision (that leases of immovable 
property from year to year or tor any 
term exceeding one >ear or reserving a yearly 
rent shall be registered) contained m section 17 
of the Registration Act shall be read as amplified 
by the proviso to section 107 of the Transfer of 
Property Act It has not the effect of requiring 
the Court to construe the word “lease” in section 
107 of the Transfer ot Property Act in the wider 
sense in winch it is defined m the Registration 
Act 

The question whether a contract is to be con- 
strued as a lease or merely as an agreement to 
lease must be gathered from the terms of the | 
whole document and* where a contract operates as ! 
an actual demise it must be*deemed to be a lease 
(Ashworth J 0 ) Mahomed Ali v Syed Hasan 
JAFAR 10 0 I. J 109 74 I G 480 

1923 Ouah 237 

— S 5 — Mutual relinquishment — Admts 

Sion of claim 

Where a transaction can only be regarded as a 
mutual relinquishment and admission of claim 
by all the parties, it cannot come within any of 
the class of transfers dealt with by the Transfer 
of Property Act 33 A 366 referred to [Hathfax, \ 
A J C) Jainnabi Ghulam Mohiuddin 

69 I C 546 1928 Nag 65 (2). 

-S 5 — Iransfer of i>roi>erty — Definition 

not ayphcable io Pres Towns Ins Act 

The defmtition of ' transfer of property’ ’ in S 
5 of the Transfer of Property Act does not apply 
to transfers contemplated b> the Presidency 
Towns Insolvency Act (Marten^ Mahomed 
Hasham & Co //I f«f 76 I G 203 (2) 

1923 Bom 107 

-S 6 — Lease— Rent due under — Assign 

ment — Renewal of lease— Right to rents 
An assignment of rent cannot operate in respect 
of future possible lease that may come into 
existence as the result of a renewal (Raniesam^ 
J ) Rama Paitar v Raman Kutty Achan 

44M L J 236 32 M L. T. (H C.) 1 36 
721 G,Xa9 (X923)Mad 316 

S 6— Religious office— Transfer of to 

j^nother member of the family — Validity of See 
remgioxis Offfce 25 Bom I B 207 

S 6— Transfer of expectancy-— Hindu 

Law— Daughters — Partition — Relinquishment of 
interest — Validity off See Hindu Law 

^ 32M B T tH C ) 343. 

St 6 (a) — Reversioner — Agreement to 

transfer rights — Validity 
An agreement by a reversioner to transfer his 
i^^rsio A ary rights is opposed to S 6 (a) T, P 
Act* ^nd IS invalid, [Dalai, A J,C) Durga 
JaMA PftASAD 9 0 & A L B 617 

a, sucoessionts — Transfer of— 

K^^pel—PpnfUb -and N W Fr Province 


T B ACT.S, 6 

The principles of the Transfer of Properly Act 
are binding upon the Courts of the Punjab but 
the Act itself with its technicalities has no force 
as such in the province. 

In the^Punjab and North-West Frontier Prov- 
ince a transferor of reversionary right is bound 
by his act when succession opens to him even if 
S 6 of the Transfer of Property Act makes the 
transfer itself inoperative when made and even if 
S 6 of the Transfer of property Act is to be 
regarded As making such a transfer illegal a^nd 
therefore, a nullity from which no equity can arise* 
the Act itself is not m force m the Punjab and 
North West Frontier Province and, therefore, 
constitutes no statutory bar to a contract which 
would otherwise be enforceable in equity (Pt- 
pon, J C ) Kabal Shah v Mahomed Baga. 

78 I 0, 120 

S 6(a) — Spes sucoessionts -^BmdvL XQVQT- 

sioner Transfer of estate— Void and inoperative 
—Rights of vendee See Contract Act, S 66 

60 I A, 69 

Ss 6 (d) and 10 — Hindu widow Comp- 
romise — Life interest in lands under compromise 
—Widow having no disposing power over lands 
Property not open to attachment in execution Sec 
C P Code S 60 25 Bom L B 293. 

S 6 (d)— Right to future maintenance — 

If alienable 

The right under a contract to a fixed amount of 
maintenance is property within S 6 T P, Act 
Whether it is an interest m property restricted in 
its enjoyment personally must depend on the facts 
of each case the question being whether the 
intention of the parties was that the right should 
be personal and inalienable The languge of the 
document and surrounding circumstances must bo 
looked to m each case The right to future 
maintenance properly so called is inalienable 
[Schwahe, C /, Oldfield and Coutts Trotter, JJ ) 
SUBRAYA SAMPIGETHAYA V KRISHNA BaIPADI- 
i THAYA 45 M Ii, J 633 33 M L T 57 (H C ) 

I 46 Mad 669 19 L W 6 73 I. C, 684 

1924 Mad 22(2) (F B.) 

S 6 (e) — Applicability — Amount in court 

deposit pending suit See {1922) Dig Col 1013, 
Zamindar of Badrachalam V Venkatadri 
Appa Rao 46 Mad 190 70 X C 689, 

— — — S 6 (e) — Contract }o Uansfer expeot- 
anoies — Validity * - 

A contract for the future sale of future expect- 
ations cannot be enforced , [Lord Sumner ) 
Ann ADA Mohan Roy v Gour Mohan Mullick. 

45 M I J 617 
21 A L J 718 4 Pat, I T 609 60 I. A 239 
50 Cal 929 I B 4 P 0 164 
(1923)MWN 803 26 Bom L B 1269 

33 M, I T, 866 (PC) 74 I. C >499 
(1923) P C. 189 (P C ) 

8, 6 (e)—Loan of articles— Right to rc^ 

cover them or in default damages— Nature of— If 
transferable ^ 

A right to recover-goods is a personal claim' 
and cannot be transferred^ Where the document 
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evideocmg the loan provides for damages in case 
the goods are not returned, a claim for damages 
IS not an ‘ actionable claim ” within the meaning 
of the T P Act but a mere right to sue within S 
6 (e) and as such cannot be transierred [Batten 
J C ) Mt Nakhola V Kokaya 

69 I C 238 1923 Nag 67 (2) 

S 6 (e)— Mere right to sue— Assignment 

of-*-Claim for unascertained damages -English 
and Indian law See (1922) Dig Col 1013 
Jew AN Ram v Rat an Chand Kissen Chand 

70 I C 498, 

S 6 (e)— Right to, sue — Contribution 

Right to —Assignment See (1922) Dig Col 1014 
— Ram^swami^Aiyar V Deivasigamani Pillai 

691 C 957 (2) 

6 (o) — Right to s\xt for damages foi 

breach contract— 1. ransfer of 
A right to sue for damages for breach of a 
contract for sale or purchase of goods cannot be 
transferred {Maoleod^ C J and Crump J ) Uira 
Chand Amichand v Nemchand 47 Bom 719 
25 Bom L R 445 73 I C 465 (2) 
1923 Bom 403 

— S 6 [e)— Title tn dispute— Effect 

There is nothing in law to prevent a man 
transferring property of which he claims the 
ownership by reason of the fact his title to it may 
be in dispute S 6 (e), T P Act, does not apply 
to such a case {Darnels, A J,C) Gulab Rai v, 
Mt Khudaiya Bibi, 10 0 I, J 295 

9 0 & A. L R 141 

S 0 {Q)^2yansfer of property— Mesne 

profits— Right to 

A transfer of arrears of rents with immoveable 
property is valid and is not obnoMous to S 6 of 
the T, p Act {Kri&hmn J ) Kowtha Surya- 
narayana Garu V Yarudala Venkayya 

70 I C 38 1923 Mad 177 

S 7 — t>ale of Propefty not one^s own 

A man has no right to deal with property which 
la not his own and unless he can show some right 
1 1 deal with it,' either as agent origuardian of the 
owner or trustee or the like any transfer which 
he purports to make cannot bind the lawful 
owner [Daniels^ J) Chito v Charan Singh 

1923 A 663 

^5 %~—Sale of house— What passes — 

Fixtures if pass— English law if applicable 
The English law to fixtures does not apply ^ 
to India and when a house is sold m court 
auction, the fixtures therein do not pass to the 
purchasei The test to determine whether articles 
claimed are fixtures upder 3 8 T P Act is whe 
ther they are provided for the permanent use of 
the "house and whe’ther they are necessary for the 
benbficiai enjoyment of the same Machinery 
bi ought into a housp for^carrymg op a business is 
not included ip the t^rth ^fixtures' {Kumarasamy 
Edstry, f ) Narayana Sa v Balaguruswami 
NA3?AR* 46M X j 385 

18L W 928 33 M X T 227 (E C) 
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Ss, 10 and 12 — Lease— Covenant run- 
ning with the land — Ltdbihty of transferee 

The tenancy in suit was created on the 23rd 
March 1908, when a kabuliyat was executed by 
the second defendant m favour of the plaintiff 
The tenancy was described as an itmam Conse- 
quently on the authority of the decision m 47 C 
979 it may be assumed that the tenancy w^as a 
permanent, heritable and transferable tenure 
The lease contained a covenant to the effect that 
the tenant would, if he transferred the property, 
pay to the landlord, out of the purchase money in 
ins hands, one fourth as nazar, and would obtain 
registration of the name of the transferee The 
covenant further provided that ff this step was 
not taken, the transfer would be invalid and the 
tenant would continue to be liable for the rent 
tlcld that the provisions of sections 10 and 12 of 
the Transfer of Property Act made it abundantly 
clear that restrictive covenant of this description 
was valid when inserted in a lease between a 
landlord and his tenant and that the covenant was 
one running with the land and bindingl on the 
transferee from the tenant, [Mookerjee and 
ChoizncT) JJ ) Saradakripa Lala v Bepin 
Chandra Pal 37 C X J 638 

74 r G 565 1923 Gal 679 

Ss, 10 and 11 — Restraint on alienation — 

I Time uncertain — Legality See (1922) Dig, Col, 

* 1014 Kuar Nageshar Sahai v Kuar Mata 
Prasad 69 I C 730 

3 14— Ostensible owner — Manager of 

property during owner’s absence — Entry of 
manager in Municipal house tax register — Effect 
of-Dealing with property See { 1922) Dig Col 
1015 Mahomed Sulaiman v Sakina Bibi 

69 I C 701 

S. 14 — Rule against pel petuities — Applt- 

Lability to Mahomedans 

! The rule against perpetuities does not rest- 
I solely on the religious laws ot Hindus oi Muham 
: madans but on the general considerations of pub- 
lic policy Consequently even under the Muham- 
madan law one of the mam features opposed to 
public policy is the attempt to restrict for all time 
the alienability ot property by donees or legatees 
{Pipon, J C ) Yusaf Khan v Misal Khan 

73 I C, 09 

25 — Lis pendens — Execution of mort 

gage deed before institution of suit— Registration 
pendente hte — Effect of See (1922) Dig Col 
1042 PINGALI VENKAXAWAMiNA REDDI V, KOTI- 
GARI Rangiah Chetti 70 I C 212 

— 35 — Election — Hindu widow — Claim 

as legatee — Right to maintenance — Wavier— 
Knowedge of facts necessary election— Pardana- 
shin lady 

Plaintiff the widow a Hindu testator was a 
legatee under his will in respect of one house 
and an annuity of Rs 100 In addition she was 
entitled to suitable residential quarters m the 
family house There was a litigation in respect 
of the administration of the estate and in that the 
widow claimed maintenance from the husband’s 
estate, ^ But this question was left open Subse- 
qneutly the widow brought a sujt fpr arrears of 
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maintenance HM that she vyas pnma fatcc 
entitle to maintenance and she had done nothing 
to waive that right To constitute a waiver or 
election by a Hindu widow it must be shown that 
she was fully aware of her right under the law 
and with that knowledge made an election A 
pardanshin lady is entitled to special protection 
in this respect {MacUod^ C» J Harrington and 
Fletcher, //.) Triguna Sundari Dasi v Kadha- 
RANI DASI 37 C C L J 20 

S 40~‘Jadicial sales —Title— Vagueness 

10 notice — Effect iaee (1922) Dig Cgl 1016 
Ndr Mahomed v Pinshaw. 45 MC. L J 770 
38 M Ii T 241 (P 0 ) 71 I C 625 (P C ) 

g 41 — Object of ^ Property vested in 

shrtnc—lf applies io 

S, 41, T P Act, in protecting a transferee m 
good faith from an ostensible owner la>s down 
the condition precedent that the persons in- 
terested in the property must have given their 
consent express or implied 

The section was intended primarily to apply to 
cases where an ostensible owner has acquired a 
title benami Religious endowments are actually 
protected from its operation, as the idol is the 
shrine itself and no particular being can give 
consent, express or implied^ (Pipon^ J C } 
G-kdlam Haidar v Manager, Committee 
SaMAdh Baba Phula Singh 73 I C 711 

— S 41 — Ostensible owner — Pransfer of 

title 

Transferee from an ostensible owner has to 
plead and prove that he took reasonable care to 
ascertain that his vendor had power to make the 
transfer and that he took the sale deed m good 
faith and for con«ideratioa [Batten, J C ) MT 
KastURi Bibi V Baliram 1923 Nag 16 

S ^1—Ostenisble owner'-Property *n the 

possession oj — Execution sale — Rights of Pur- 
chaser 

The question whether on the facts found the 
principle cf S 41 of the T P Act applies is one 
of law 2b A 490 , 36 A, 303 Ref The property 
In question originally belonged to a Mahomed an 
who died leaving a son and daughter The son's 
name alone was entered in the revenue papers on 
the death of the lady in 1890 and he alone 
remained m physical possession of the property 
In 1896 the son alone mortgaged the property 
and paid it off in due course subsequently Again 
he mortgaged in 1908 and 1911 I» a suit by the 
mortgagee the property wag sold in execution and 
puirchased by him Subsequently In 1919 the 
daughter sued for a 1/3 share of the property. 
Held ihat the son having dealt with the property 
as Ihs own with the consent of the daughter, the 
was estopped from claiming it as her own 
(Walsh and Hyves, JJ) Mdl Raj v Fazl Imam 
46 A. 620 . 21 A L J 424 L R 4 A 234 
74 I, C 807 1923 A, 683 

8. Scope of, 

person purchases property at an auction 
circumstances which do not lead him 
41, T P. Act, does not apply 
^Hteh, JJ ) MathuRa Prasad i 
' 21 a t j 498 

14 / c A 656 t 74 r Cl 911 1924 A 63. 
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S 41 — Transfer by ostensible owner^ 

Silence— Estoppel — Judgment 
Where oue man allows another to hold himself 
out as the owner of an estate, and a third person 
purchases it for value from the apparent owner in 
the belief that he is the real owner the man who 
so allows the other to hold himself but shall not 
be permitted to recover upon his secret title, 
unless he can overthrow that of the purchaser by 
showing either that he had direct notice or sorne- 
thing which amounts to constructive notice of the 
real title or that there existed circumstances which 
ought to have put him upon an enquiry that, if 
prosecuted would have led to a discovery of it 
The circumstances which would prompt enquiry 
might be inlinitely varied but h might be said that 
they must be ot such specific character that the 
court could place its finger on them and say that 
upon such facts some particular enquiry ought to 
have been made It is not enough to assert gene- 
rally that enquiries should be made or that a pru- 
dent man would make inquiries Some specific cir- 
cumstances should be pointed out as the starting 
point ot an inquiry which might be expected 
to lead to some result These principles apply to 
the case of sales ae well as mortgages. 11 B L 
R 46 , 19 W R 292 , 26 A 4^ Kel 
One who culpably stands by and allows another 
to hold himself out to the world as the owner of 
property and thereby sell it to a bona fide pur 
chaser cannot afterwards assert his title against 
the latter It may be difficult on the concreie 
facts of a particular case to determine what stand- 
ing by IS Culpable It is the duty of a man who 
knows that another is relying on a document 
bearing a counterfeit of his signature to give 
notice of the forgery without delay 6 A C 82 , 
(1904) A, C 806 , (1893) 1 Ch 736 Rel [Mooker- 
jee and Cuming, JJ ) Baidya Nath Dutt v 
AlefjaN Bibi 70 I C 184 1923 Cal, 240» 

S 43 — Applicability of — Person having 

no title executing sale — Estoppel, 

S. 43 of the Transfer of Propeiity Act has no 
application to persons who merely sign a sale 
deed wheieby another person who has no title 
professes to transfer the property as his own 
[Walmsley and Qhose, JJ ) JAgedali SheikH v 
PRASANNA Kumar Nag, 27 C. W N 438 

75 I C 281 1923 Cal 423. 

S 43 — Mortgage by manager of Hindu 

joint fathtly — Absence of necessity — Subsequent 
partition — Ltabiltiy of share of manager 

A mortgage of the whole or a share of the joint 
faimly property of a Mitakshara family is void 
and inoperative as against the prcperty hypothe- 
cated and gives the mortgagee no rights eyep^ 
againgt the mortgagor's undividedashare Wherd 
the mortgagor’s interest has subsequently 
separated from that of the other members oif 
family, it may become available as security fot" the^ 
mortgage debts 5 Pat L J 605 2 Lab L J 689 
foil (Simpson and Dalal^ A, J C) Ram Ratan, 
V Ganga BuksH Singh 26 0 C. 245 ' 

10 0 I J 193 9 0 A A, 

711 C 6|H 1923 

— -S 48 —Subsequent title io the praper^^ 

Bxeuittory contracts ^ J ^ 
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The conveyance oi a non-existent property 
though m operative as a conveyance, is operative 
as an executory agreement which ivould attach to 
the properly the moment it is acqutred by 
the grantor and which in equity would transfer 
the beneficial interest to the vendee without any 
new act being done by the vendor to confirm the 
conveyance Where there was consideration foi 
the contract and the grantpr having subsequently 
become possessed of the property not only refer- 
red to in the Hibanama but answering to the 
description ot the property set out therein there 
cannut be any doubt that on those tacts, a c jurt of 
equity would compel the grantor to perform the 
contract and that the contract would in equity 
transfer the beneficial interest to the vendee at the 
moment of the subsequent acquisition of the pro 
perty by the grancor, {Gho<^c and Panton^ JJ ) 
Rustam Ali Mi\ v Abdul Jabbar 

1923 Cal 636 

■■■■ S 62 — dppltcabtliiy — Sutts for speaftc 
perf of manoe— Auction sale 

The doctrine of Its pendens applies to suits for 
the specific performance of agreements to sell 
immoveable properties It applies equally to 
Court sales and private sales {knshnan and 
Oiigeis, ) Vedacha'^i v Narasimh\ Mudali 
45MLJ 826 19 h W. 28 (1924) M W,N 14(1) 

S 62— Sale^Peitdenoy of mortgage suit 

— Cotnpromtse — Effect 

A sale of property pending a mortgage suit re- 
lating to the same is affected by the doctrine of 
Us pendens and will be only subject to the decree 
passed m it The tact that the suit was finally 
compromised does not make it non contentious 
{Knshnan and Colertdge, JJ ) Parvati Ammal 
V GoviNDA Raja 46 M L J 682 

(1923) M W N 7b6 

S 52" Scope ofSutt for money— Charge 

on property 

Where in a suit for money a charge for the 
same is given by the decree on some property, 
the alienation of the property during the pen- 
dency of the suit is not affected by hs pendens 
[Chandrasekhara Atyar^ C J,) Narasappa v 
Pattabiramiah 1 Mys T J 69 

Sq 62 and 69 — Suit for redemption —Sale 

under power reserved in the inoitgage See (1922) 
Dig Col 1018 Ramakrishna Mudali v Offi 
eXAL Assig>?ee of MadRas 69 I C 407 

S, 63- Fraudulent transfer — Binding as 

between the parties 

Wheie under a mortgage which is impeached 
as a fraud on creditors, the creditois of the 
mortgagor have been pdid off out of the mortgage 
money, the mortgage is binding on the parties and 
enforceable, [Miller C J and Foster ^ J ) Bhagwan 
Lal Rajendra Brasad Sahai 

4 Pat IT 409 1923 P 664 

S. 62— Fraudulent transfer fraud 

effected—Sale not to be ^et aside \ 

Where a debtor with a vjew to defraud his 
creditors transfers his property to a third person i 
ana as a result thereof succeeds in compounding j 
the Glaiip of his creditors for much smaller i 

Y D— 79 


DECISIONS^ 

T P ACT. S 68 

amounts than they were entitled to be is thereafter 
precluded irom putting forward his own title to 
the property by taking advantage of his own 
fraud 35 C 561 reierred lo, [Gokul Prasad, J,) 
Lachman Das v Mulchand 

71 I C 441 1923 A. 411 

— S 62—Ffaudulent transfer — Gift — 

When voidable by creditors — Deltvety of posses- 
St on 

Even a gratuitous transfer made for the sole 
purpose of defeating the creditois of the transferor 
IS Hot void , it IS only voidable and that only at 
the instance of a creditor w ho has been actually 
defeated or delayed by it Whete the tran^teree 
offers the debt due to the creditor he cawnot com- 
plain that he is defeated or delayed by the tians- 
ter and so cannot avoid it, A question as regards 
dehs ery of possession to validate a gift under 
Hindu Law can arise only between the donor and 
the donee and cannot be raised by thetoird paity 
11 C P L. R 11 refeneato (Halltfax, A J 
C ) Mt Krishina Bai V Debi Singh 

71 I 0 409 1923 Nag 196 

S 63 — Fraudulent transfer— Intention to 

defeat or delay creditors — Proof See (1922) Dig 
Col 1912 Amina Bibi Saivid ali %afar, 

44 A 748 , 70 I C 968 

S 63 — Fraudulent transfer — Intention 

to defraud — Not earned out — Ejfect of 

Wnere a party admits that he has made a ficti- 
tious transfer of his property to another with a 
view to efiect a fraud but asks to have his act un 
done, the court would refuse relief and would 
leave the paities to the consequences of their mis 
conduct, dismissing the claim when the suit was 
brought by the real owner to get back possessioi 
of bis property and refusing to listen to the defence 
when he set it up in opposition to the person whorp 
he had invested with the legal title Upon this 
rule has been engiafted the distinction that al- 
though where the intended fraud has been earned 
into effect, the court will not assist the true owner, 
yet if be has not defiauded any one, and the pur- 
pose for which the assignment was made has not 
been catried into execution, the mere intention 
to effect an illegal object does not deprive the 
assignor of Ins right to recover the property from 
the assignee who has given no consideration for 
it :j6 U 561 , 31 C 967 , 18 C L J fal6 , 22 C 
L J 197 ReL [Mookerjec and Choiznert JJ) 
Dhirendra Kumar Bose v Chandra Kanta 
Roy 1923 Cal 164 

— S 53 ---^Fraudulent transfers — Setting 

aside of— Creditors need not he judgment credt- 
toH 

Section 53 of the Transfer of Property Act does 
not require that the persons complaining ot a 
tiansler coming within the purview of that section 
should obtain decrees proving their debts beiore 
they are entitled to set aside the conveyance 
There is no warrant for the pioposition that a 
cieditor cannot maintain a suit to set aside a deed 
obnoxious to the provisions of the section until 
he establishes his debt by obtaining a decree froth 
a Court of Law As soon as the person who 
complains, proves his debt either by produemg a 
decree? fix his favour or by any other evtdened 



1251 


.THE YEARLY DIGEST 


1252 


T P, ACT, S 53 

orafor documentary, be 3S entitled to sue and 
IS not necessary that he must be a judgment cre- 
ditor or should have obtained a hen or charging 
order on the properly transferred b> his debtor, 
7 Equity Cases 347 Foil I L K 27 Bom 
146 Fol (ShadtLaUC.J and Fforde, J) CBmK- 
UKhv GuL Ahmad 

73 I C 719 1923 tab 478 

S 6Z--Fraudulent transfer of a sub 

sianttal foriton — Effect 

Where a substantial portion of the transfer is 
fraudulent, the whole transfer must be trea*-ed as 
fraudulent [Broadway and Harrtson, JJ) Mula 
Ram V Jawinda Ram 4 Lab 211 

6 Lab L J 200 72 I C 452 1923 Lab 423 

S, 63 — Intention fresumed from Effect 

Where a transfer is made gratuitously and the 
effect of the transfer s to defeat or delay any 
creditor, the intention on the part of the transferor 
so to defeat or delaj may be presumed If 
the available assets left after the conveyance were ^ 
not enough to pay the debts of the transferor, | 
then the law would infer an intention to defeat I 
and delay The mere fact that the creditor had i 
not at that time obtained a decree is immaterial I 
27 Bom 146 Foil [Baker, 3 C ) Mulla Faiz Ali i 
V Mt Harkuar 1923 Nag 334 

- — S 53 — Judgment creditor and ordinary 
credit or-^Disttncii on 

The only distinction between a judgment-cre- 
ditor and an ordinary creditor, who seeks to set 
aside an alienation as fraudulent under section 
53) appears to be that, while the former is not 
hound to bring a representative suit on behalf of 
all the creditors of the debtor, the latter should 
bring an action on behalf of the general body of 
the creditors [i^hadi Lah C J and Fforde, 3 ) 
China Mal v Gul Ahmad, 

73 I C 719 1923 lab, 478 

S. bZ^Lease^F raud on purchaser --Void 

A lease given to defraud purchaser of a pro 
perty is voidable under S 53 of the Transfer of 
Property Act [J^remantle, S M andBrown.JM) 
ZORAWAR ‘V MIRZA Md RAZA BEG 

L B 4 A 279 iRev.l 9 0 & A LB 882. 

S 68 — Mortgage— Defeating of credi- 
tors, 

Where the consideration of a mortgage by suc- 
cessor is practically all money due by the decea- 
sed, there is nothing to prevent the successor 
from satisfying the claims of certain of deceased’s 
creditors to the exclusion of others The auction 
sale in execution of a money decree in ca«e of 
unrecovered debt really taken place subject to 
the mortgage The fact of the mortgage having 
been executed does not itself imply that its execu 
tion was made to defeat creditors [Pndeauv, 
A J C ) SUBHANALI If BoDULAL 

1923 Nag 17 

Mr t ' T"' — Transfer tn fraud of creditors-^ 

^ of— Intention to defeat particular credi- 

io a'Ootd the transfer— Form of 
^ Tblpoytion with regard to transfers made by 

W i4^nenjt<ebtor which have the effect of de- 
ng^a^ee Jiplder is this,, the transaction 


T P ACT.S 63 

may defeat or delay The transferor may intend 
that It should , the transferee may know that 
It will , the consideration may be inadequate , 
and yet unless the transferee himself has been 
wanting in good faith the presumption m S 53 
Para (4) of the T P Act does not arise The 
question really is one of fact and it is the intention 
of tne parties But the intention which the Court 
must consider is not so much the intention to de- 
feat the decree-holder but the intention to create 
a valid transfer at all The second clause of 
the T P Act relates to a question of evidence A 
certain presumption arises when the effect of the 
transfer IS to defeat the creditor and where the 
transfer is gratuitous or without adequate consi- 
deration But it IS a presumption which can be 
rebutted The question at issue really is whether 
the transfer ever actually occurred The failure 
Or absence of consideration and the omission to 
transfer possession are evidence of fraud It is 
open to a deteated creditor to bring a suit ui der 

0 21, R 63, C P Code on his own behalf without 

impleading all the other creditors of the trans- 
feror 42 M 143 relied upon [Pipoiiy J C ) 
Loknath V Thakardas 71 1 C 20 

S 5d—7ransfer tn fraud ofcredtiois — 

rest of Intention— Evidence of 

Even where consideration has been paid and 
possession delivered the transfer will not affect 
the rights of the creditor if the intention was to 
defeat of delay him , but so far as the transferee 
IS concerned it must be found that he paiticipa- 
ted in the intention to defeat or delay the creditor 
34 C 999 referred to In dealing with a question 
of this sort the court has to consider the tacts and 
relation to each other and weigh as a whole If the 
transferee has no notice of and did not share in 
the fraudulent intention the transfers will not be 
set aside 43 B 707 reterred to [liotwal. A, J C ) 
Panddranq Bapuji V Bapuji 

1923 Nag 103 (1) 71 1, 0 28 (1) 

-S BZ—7ransfer of property — Partition 

among member of a family, 

A partition among the members of a joint 
Hindu family is a transfer to which the provision 
of S 53 of the Transfer of Property Act would be 
applicable Per Spencer, J in Indoso Jithtajat v 
Kothopalli Ramacharlu 10 L W, 498, 507 not 
followed [Oldfield and Venkatasubba Rao, 33 ) 
Rasa Goundan i> Arunachala Goundan 

44 M L J 613 17 L W 613 
(1923) M W N, 320 32 M L T (H C ) 344 
721 C 978 1923 Mad 677, 

S 6 3 — Provi so — A p ph cabth ty — F raUdu 

lent transferee — Bona fide tiansferee for value 
without notice from — Who ts — Such transferee tf 
protected by proviso 

1 he proviso to S 53 of the Transfer of Pro 
perty Act protects a bona fide purchaser for 
: valuable consideration, whether he purchases 
from the fraudulent grantor himself ox fiom a 
fraudulent transferee from him 

A transferee who fails to make any inquiry of 
the person who could have given the best m- 
formation as to the defects in the title is not ^ 

1 transferee in good faith with notice within 
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mestning of the proviso to S 53 of the transfer of 
Property Act {Oldfield and Ramesam, JJ ) 
Kunhu Pothu Nair V Raru JSTair 

46 Mad. 478 44 M* L J 627 17 i W 547 
32 M I T fH C ) 372 
72 I. C 727 . 1923 Mad 658 

S b^^Agretmeni for saU—'Oelroery of 

possession to vendee— Conveyance not executed — 
Rights of vendee 

A purchaser who has actually taken possession 
under an agreement to sell can retain such 
possession as against the seller even though tne 
agreement to sell has not been convened m the 
actual sale But this principle is one ot equity 
only It does not amount to the conversion of 
the agreement of sale, into an actual sale and the 
enforcement ot this equity depends entirely upon 
the tact of the purchaser having taken actual 
possession It is in iact a principle which 
prevents a fraudulent seller who has ac tually j 
delivered possession of the thing which he had 
agreed to sell from taking advantage of the in- 
completeness of the sale and ousting a person 
who has obtained a bona fide possession But the 
principle has no application as against a subse- 
quent purchaser of the property without notice of 
the agreement [Fipon, J C ) Said Khan v 
Zarifkhan 711 C 781 

S 64 — Agreement for sale— Possession 

given— rights of vendee 

Where a person agrees to sell his property to 
another and receives the purchase money and 
puts him m possession ot the property but there 
IS no registered deed of sale, the vendee can sue 
cessfuliy resist a suit by the vendor to recover 
possession of the property whether or not the time 
for hhng a suit for specific performance has 
expired 46 B 722 3 N L R 72 , 17 C P L R 
19 ReL on {Pndeaux, A J C) Sampat v 
Motidal 711 C 808 1923 Nag 177 

S ^^Contrad by guardian of minor 

—Voidable - Deposit— Suit for refund 

Where a guardian enters into a contract for the 
purchase of immoveable property, it is not void 
but onl> voidable If such a contract falls 
through the default of the purchaser, the vendor 
need not return the earnest money, if he is wil- 
ling to perform his part In a suit for refunds the 
questions of mutuality and enforceability b;^ 
specific performance do not arise (Drake Brock- 
man, 7* C4 Moongalal V Mt. Nanni 

19N I. B 131 

Ss 54 and Contract of sale— rule 

against perpetuities— Contract when repugnant 
to— Contract Aot^ S 37, 

A contract of sale creates no interest in immove 
able property and consequently such a contract 
cannot be vitiated by the rule against perpetuties 

Quaere whether S 37 of the Contract Act ena 
bles an owner of immoveable property td enter 
mto an agreement imposing a restrictive coven- 
ant for an indefinite period on the disposition of 
the said property so as to bind Ins heirs and re- 
presentatives^ 39 M 463 dasa (Rafiq and Piggott 
JJA Gobi Ram v Jeot Ram > 46 A. 478 ; 

, 21 A. I. J. 430 ‘ X. B 6 A 17 1928 A 514 
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S 54 — Deed- Construction- Sale — Agrees 

ment to sell — Want of formalities — Part perform- 
ance 

It IS immaterial whether a transaction is described 
as sale by a parol or an agieeinent for sale If 
the sale cannot take effect as a sale for want of 
formality, it would have the effect of an agree- 
ment for sale with its consequences m equity* 
Where the question is whether as a result of the 
agreement for sale of the entire plot m consider- 
ation of an advance made, foJlowed by possession 
the defendant obtained a good title lu equity to 
the land in suit, Held that the equitable doctrine 
of part performance clearly applied to the case. 
To constitue part performance the act must be an 
act, unequivocally referring to, aud resulting from 
the agreement, and such that the party would 
surfer an injury amounting to fraud, by the refu- 
sal to execute that agreement The principle of 
the cases is, that the actmu^t be of such a nature, 
that, if stated it would ot itself infer the existence 
of some agreement , and then parol evidem e is 
admitted to show what the agreement is {i?oss, 
J) Ram Kishun Mahto y HaeiiTar Mahton 

731 C. 80 

S 54 — Oral sale — Land worth more than 

Rs 100 Possession given — Subsequent registered 
sale to anothei —Effect 

Under an oral sale of land for Rs 150, the 
consideration was paid, possession delivered and 
mutation of names m the revenue records effected 
Ten years later the vendor sold the same under 
a registered document to the plaintiff viho sued 
for possession He/d, even though specific perform- 
ance of the first agreement was barred, the 
possession obtained thereunder was a complete 
answer to plaintiff's claim (Shah, A C J and 
Coyajee, J) LaxmaN Mankar Kasar v Ravji 
Dhansingh Patil 26 Bom L R 1027 

S. 64'-5a/e of equity of redemption — 

Unregistered document — Actings of the parties — 
Doctrine of part performance 

In 1906 plaintiffs conveyed ce*'tain property to 
the defendants under a registered sale for 
Rs. 1,200 subject to the condition that ff the plain- 
tiffs repaid a sum of Rs. 125 per annum for 10 
years the defendants were to reconvey the pro- 
perty to the plaintiffs The plaintiffs were to lose 
all right to the property in case of default in pay- 
ment Subsequently in 1908 the parties arrived at 
an arrangement under which the defendants agre- 
ed to take possession of a portion of the property 
absolutely free from liability to redemption and 
the plaintiffs were to take possession of the re- 
mainder free from the mortgage debt The arran- 
gement was embodied in a document which was 
not legistered. Defts, took possession of the pro- 
perty allotted to them under the arrangement and 
the plaintifts continued in possession of the re- 
mainder aa before In 1919 the plaintiff sued 
to redeem the property m the possession of the 
defendants who set up the unregistered agree- 
ment as their defence Held that the transac* 
tiott of 1908 though embodied in an unregistered 
agreement had still been acted upon by the par- 
ties and under the equitable doctrine of part 
performance the plaintiffs were estopped from 
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going behind the agreement* and claiming 
ledemption 

Per Marten^ J To establish the application ot 
the principle of part performance u must be 
shown that the respective parties have so changed 
their respective positions that the change can only 
be referable to the contract alleged A mere 
payment of the purchase money* for mstaoce, is 
msafficient 42 I A 1 , 23 Bom L R 606 , 40 
A. 187 foil 29 M.336,40M 1134 not foil, 

{Marten and FawcetU 7/) Sandu Valji v, Bhik. 
Chand 4Y Bom 631 35 Bom L R 381 

75 I C. 118 1928 Bom 473 

54— Sa/5 pyatpatng— Registered 

deed-^Absencc of parties 
A sale by pyaipaing does not transfei any m 
terest lo the property In such a case there is 
neither a sale nor a mortgage and no registration 
IS necessary fMaung kin^ J ) Mg Po Kin v 
Mg Oh 2 Bur L* J 4 1923 Bang 230 

S 54 — Scope of — Conveyance and con- 

tract— Distinction between— Absence of legintei 
ed deed but possession given — Suit for posses 
Sion — Defences open — Part peifoimance 
What S 54 , T R Act enacts is that a con- 
veyance or a document of title to land can only 
acquire validity and be provable if it is registered 
So far from forbidding unregistered contracts tor 
sale, it expressly recognises their existence, deny- 
ing to them only the creation of an interest in or 
charge on the land The section prohibits only 
unregistered conveyances and not contracts 
Where in pursuance of a contract of sale, pos 
session has been given but no registered sale deed 
executed and thereafter a suit is brought for the 
recovery of the lands on the ground that there 
was no registered document, Held, a plea m de- 
fence that the defendants had a valid contract 
capable of specific performance is quite good 
The defendant can only rely on possession as part 
performance of the contract 29 Mad 336 and 40 
Mad. 1134 overruled {Schwabc^ C J Coutts 
Tro, ter and Knshnan^ JJ } Viza.gapatam SUGAR 
Development Coy v Muthuramareddy 

45 M I J 528 
83 31. L T 63 (H C ) 18 L W 953 
46 Mad 919 (1924J M W N 14 12) 

Sa 64 and 107— of property — 

Agreement jor—Dekvery of possession — Effect 
0f 

Where m pursuance of an agreement to transfer 
property the intended transferee has taken pos- 
session though ihe requisite legal documents 
have not been executed and registered, the 
position IS the same as ir the documents had been 
executed, subject to the proviso that speciBc 
performance can be obtained between parties to 
the agreement m the same Court and at the same 
time as the subsequent legal question falls to be 
determined 21 Ch D 9 , (1892) 2 Q B 255, 3i C 
T, 75 Rel (Mookeijee and Cuming^ JJ ) 
^yfeoRA Nath Dey v Moulvi Ashraf 
H4S|®n. 69 I C 707 27 t W K 159 

' 1923 Cal 130 

— Ss SSi^Contract of sale — Implied agree 
to give posses Sloth 
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Per Venkatasubba Bao^J — In every contract 
of sale unless the contrary appears, the vendor 
must be deemed to impliedly agree to give posses 
Sion of the prooerty to the purchaser, in addition 
to executing a conveyance in his favour 
[Knshnan and Venkatasubba Rao,JJ ) Sundara 
RAMANUJ4.M Naidu z; Sivalingam Pillai 

45 M L J 431 18 L W 333 

S 55— Covenant for title — Assignment 

of mortgage-debt— Immoveable property — Con 
tract to the co^l^rary See (1921) Dig Col 1047 
Balagurxjmoorthy Chetty V NaguluChetty 

69 1 C 473 

S 55 — Vendors hen — No right to pos- 
session * 

When the vendor does not get the full consi- 
deration money he has a hen for his unpaid 
pm chase money but that hen does not entitle him 
to retain possession of the property and he is 
therefore liable for mesne profits {Coutts and 
Das, JJ ) Hari Prasad ChoudhurIc v Harihar 
Prasad Chowdhury 1923 Pat 20 

70 I C 804 1923 P. 206 

S 66 — Vendor & pw chaser— Delay in 

completing the sale— Interest —Liability for 
Lapse of time occasioned merely by the defect 
of the vendor's title not known to him at the date 
of the contract especially where immediate 
steps are taken by the vendor to remedy the 
defect does not exempt the purchaser from paying 
interest [Mulla.J) Subhadrabai Mahomed 
Bhai 26 Bom, L B 931 

S 56— Vendor and purchaser—Duty of 

vendor to convey title free from reasonable doubt 
—Breach— Damages See (1922) Dig Col, 1022 
Lachhman Das v Jowahir Singh 

70 I C 250 

S 66 (1) (A)— Disclosure — Failure- 

Effect 

If a seller does not disclose to his buyer any 
material of which he is aware but of which the 
buyer is not aware, it amounts to fraud But is 
he had no knowledge of n himself, the position if 
different [Sanderson C J and Richardson, J) 
Nursing Dass Kothari v, Chitoo Lall MisstR 
60 Cal 616 74 I C 996 1923 Cal 641 

S 55 — (1) (g)— Encumbrance — Vendee 

paying of— Effect See (1922) Dig, Col, 1028, 
Ram Copal v, Thakur Bakhta war Singh, 

70 1 C 802 

S 65 (3) — Covenant of title — Implica- 
tion 

Even where there is no express covenant for 
title in a contract of sale S 55 (2), T P Act im- 
plies one and based on that a suit for damages 
will he [Sanderson J C J and Richaids^^J) 
INJAD An V Mohini Chandra Adhikari 

37tJ W N 1035 

S 65 (3) Rule of caveat empior — 

Applicability in the Punjab 
Though the P. Act does not extend to the 
Punjab, the provisions thereof are generally 
applied to decisions there The rule oi caveat 
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emptor has become obsolete and where the sale 
has failed on account of detect in title, the sale 
price must be returned even in the absence oi a 
covenant guaranteeing title {Marttncau and 
Zafar Ah, JJ ) KAnshi Ram v Jaimal Singh 

75 I C, 562 1923 Lah 890 

—3 55 (d) — Sale — Interest on purchase 

mo ney-r^V endec' s duly to prepare draft 

Wneu a purchaser is m actual posbCbSion or 
receipt of the rents and prohts he must pay 
interest upon his purchase money (unless lying 
idle with notice of the fact to the vendor) irom 
the time fixed for completion of the transaction 
It IS the purchaser's business to propose a proper 
dralt of the sale deed and submit it to the vendor 
{PndcauM, A J C.) Dinkar Rao v Ayub 

1023 Kag 37 

S 56 (6)— Suit for return oj earnest 

money — Charge 

Wheie defendant failed to perform his part of 
a contract to sell, the plaintiff is entitled to get 
back his purchase money ai d to a charge on the 
properly tor the amount [Shah^ A C J and 
Crump, J ) Karsandas Purshottamdas v 
Gopaldas 25 Bom E 1144, 

“S, 5B —"Agreement to receive less amount 

— Validity of mortgage 

An agreement by the mortgagor to receive a 
smaller sura than that mentioned m the document 
does not invalidate it [Waztr Jdasan^ A^ J C } 
Balbhadra Prasad v Danpat Uayal 

9 0 & A L E 707 

Ss 68 and 100— Leave — Security of pro 

perty for rent — Mortgage or charge — Distinction 
bee (1922) Dig Col 1024 Shiva Prasad biNGH 
u Beni Madhab Chowdhury 70 I C 24 

S 53 — Mortgage— Construction —Simple 

or usufructuary — Tests of — Interest — Charge on 
pi operty 

Under a mortgage deed the mortgagee was to be 
in possession ot the mortgaged propeities and to 
set oft the rents, and pi ofits towards interest and 
if any portion of the interest was unpaid the 
mortgagee mighi recover the intere&t month alter 
month irom the mortgagor, The uiortgagors were 
to redeem the property on payment of the 
principal money t^at the mortgage was 

neither a simple nor usufructuary moitgage and 
that the interest was not a charge on the mou- 
gaged property 2 A 537, 33 A i07 Ref [Schwabe, 
C, J and Wallace, J ) NammalwaR Chetty v 
KRI3HNASWAMI Chetty 72 I c 987 

1923 Had 71 

8, 68 — Moitgqge — Delivery of possession 

of land as security for money — Absence of writing 
ot registration — Rights of parties 

Where a person delivers possession oi land to 
secure the payment of a debt but theie is no 
writing ©T registration in evidence on the iransa 
ction, it is not a mortgage In a suit the proper 
decree to be passed would be ope for recovery of 
possession on repayment of the debt (Pratt, J ) 
Matog Aung v Mauno Shwe Lin 

78 I C 1089 1928 Rang 01, 
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Ss 58 and 106— Mortgagor lease — 

Zurtpeshgt —Redemption — Existence of debt 
The test to hnd out whether a zunpeshgi is a 
mortgage or lease is to find out whether there is 
a secured debt and a right of redemption In a 
zunpeshgi lease properly so called there is an 
advance to the lessor in consideration of which 
the lessee is given possession of the land for a 
term during which he rec<^ups himself for the 
sum advanced and interest out of the profits of the 
land ot which he is put in possession Ihere is 
no question of redemption upon paying ofi an 
advance The lease terminates at the expiration 
of the term and the lessor may thereupon reenter- 
The transaction is really one in which rent is 
paid in a lump sum in advance instead of by 
instalments during the term Where however the 
interest created in the lease after the expiration ot 
the term until the advance which is essentially 
loan not an advance ot rent, is repaid, the transac- 
tion nas the essential characteristies of a mortgage 
[Miller^ C J and MuUtck, J ) Maharajah Kesho 
Pkasad Singh v Chandrika Prasad Singh, 

2 Pat 217 1928 P, 122 

S 58 —Simple mortgage — Mortgagor if 

can g} ant permanent lease 
Even where a mortgagor in creating a simple 
mortgage agreed not to transfer the property, so 
long as the debt remained unpaid, he is not bar- 
red from granting a permanent lease (Fieman- 
tie, S M and Burn^ J M ) Haider Ali v. Paras 
Ram Nonia, L E 4 AIL 308 (Eev ) 

Ss, 68 (a) and (b) — Mortgage— Simple 

moi tgage—Pi ovtsion for entering into possession 
on default of payment of interest — Effect of 
Under a simple mortgage, the mortgage money 
including interest wab to be paid in mo instal- 
ments failing tne payment of any one instalment 
the mortgagee was entitled to take possession of 
the property and pay himself the principal and 
interest out ot the usufruct The mortgagee did 
take possession under that clause Held that 
the relationship between the parties continued to 
be that of a mortgagor nnd mortgagee undei a 
simple mortgage The mortgagor did not lose 
his right of redemption by the lact that the mort- 
gagee was given an addirional security for his 
money by taking possession of the land 21 M L 
1 1 U7 P C Rel {Batten, J C i Puna v, Laxman 
Prasad 1923 JCJag. 161 (1) 

S (o)— Mortgage by conditional sale 

— Sale in heu of prior debt — Condition for 
reconveyance, 

Where in lieu of a portion of the amount due 
under a mortgage the mortgagor (co-shai6r) 
purporied to transfer his share in the village out 
and oat in favour ot the mortgagee and the deed 
also contained a covenant for reconveyance of the 
property by the vendee in case the monby tes 
repaid Held, that ihe transaction was One of 
mortgage by conditional sale (Kanhatyalal and 
buiaman, JJ ] Mohindra Man Singh v Maha 
RAJ Singh 46 A. 72 1928 A 48 

701 C 182 

— S 69 — Attestation— Proof of 

Where a wimefts states a mortgage bond was 
teicuted m the presence of himself and others 
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and that he signed after seeing it executed, it is 
sufiQcient proof that he signed as attesting witness 
(Das and Kulwant Sahay^ JJ ) Ishvvari Prasad 
Narayan Dko V Chota Nagpur Banking Asso- 
ciation Ltd 74 X, C 841 

S 59 — Aiiestatton— Proof of — Question 

%f to be raised in appeal 

Where the validity of a mortgage deed has 
never been questioned, the question of alteration 
or cf its proof does not arise- Such a point cannot 
be allowed to be raised for the first time in 
appeal {Od^ers and Hughes, JJ ) Ran gas WA mi 
Ayyangar V Veera Raghavachari 

46H L X 56 
ISL VJ 620 (1923) M W N 789 
33 M L T 73 C ) 

S 69 — English and Indian Law — 

Difference 

S 59 T P Act does not recognise the dis 
tinction between legal and equitable mortgag'2 as 
in English law where the legal inoitgage will 
always prevail against the equitable, Unless the 
holder of the former has done or omitted to do 
somethmg which prevents him m equity from 
asserting his paramount rights [Lord Dunedin) 
The Imperul Bank of India v TJ Rai Gy aw 
Thu and Co Ltd 46 M L J 605 1 Bang 637 
21 A I J 784 25 Bom L B 1279 
9 0 & A, L B 937 83 M L T 395 (P. C J 
2Bnr L J 254 60 I A 283 
a923) MW N 609 1923 P C 211 

■ '8, h^-‘lnclustton of strangei*s property in 

to resume ngistration — Effect 
If a property has been introduced in a mortgage 
bond, which has either no existence or does not 
belongo the mortgagor, with a view to revenue 
registration of the document in a particular office, 
the regisnation must be deemed to be futile, with 
the result that there is no enforceable security 
under S 59 T P, Act 41 L A 110 , 48 I A 127 
folld, (Mukcrjee and ChoUner^ JJ,) Kedarnath 
Das 1} J vANTA Kumar Shome. 

38 C L J 356 70 I C 683 

g ^^^Mortgage— Attestation 

A one of the attesting witnesses admitted that 
he signed the deed, but said that he did not see 
the executants sign the deed, but that he did ac- 
company the executants to the registration office to 
identify them Another witness said that the deed 
was executed in the presence of A It was found 
that A was speaking false 
Held the deed was properly attested [Robinson, 
C and May Oung, J) Dawson’s Ba^k, Ltd v, 
C R V V Chetty Firm 

1 Bang, 121 1923 Bang 254 

— S 69 — Mortg age '-Attestation-- Vc^hdtty 

—Invalid aiiestation-'^Bond— Enforceability 
A mortgage deed is not validly attested unless 
the attestors bad actually seen the executant sign 
|h,9 document. Where a mortgage is invalid for 
of proper attestation it can be enforced as a 
those who aie personally liable 
S {i>peftcer and Devadoss, JJ ) KURU 
©ktl $Al»fA RAO V Firm of IVJarwadi Vannapi 
YajiNJU ,, 46 Mad 64 17 If. W, 661 

32 M, Ic X (H 0 9 
711 C 163 1923 Mad 36. 
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S 69 — Mortgage — Deposit of title deeds 

- Necessity for registration 

A memorandum merely evidencing a deposit 
of title deeds by way of equitable mortgage does 
not require registration In any event the mort- 
gage can be proved by otlier evidence 4 L W, 
472 , lo L W 615 P C Ref 24 Bom L R 502 
Diss [i^pencer and Devadoss, JJ ) Vadamalai 
PILLAI L bUBRAMANIA CHETTIAR 

{1923j M W N 67 (2) 71 I C 130 
1923 Mad. 262 

S 69 — Mortgage — Due execution — Attes- 

iation—What con^Uiutes 
Formalilies imposed by law against perjury and 
fiaud must be strictly observed A mortgage is 
not duly executed and cannot operate as a mort- 
gage 01 create a charge unless n was in fact signed 
by the mortgagor in the presence at least of the 
attesting witnebaes 35 M 607 , 27 C L J 548 
Ket [Rtchat dson and Suhrawardy, JJ ) Arjun 
Chandra Bhadra v Kailas Chandra Das 
27 C W N 263 70 I C 632 1923 Cal 149 (2) 

S 60 — Clog on the equity — Long period 

fixed — Mortgagees at liberty to make any im 
provements and chat ge for same — Effect 

The mere fact that the mortgagors are prohibi 
ted from redeeming for a long period of 51 years 
dots not render the clause unconscionable But 
when in addition to this, the mortgagors are not 
entitled to rents and prohta though they have to 
pay interest at 7^ preceiit, and the moitgagees are 
entitled to spend any amount they take on im- 
provements and charge the same on the property 
with interest at 6 percent, and that at the same 
time the mortgagors are not entitled to the 
increase in rents or profits, the whole transaction 
is unconscionable and courts are entitled to give 
relief \Shadt Lal^ C J and Fforde, J ) FaUJDAR 
KH\N V ABDUL biMAD KHAN 

6 Lah L J 394 

Ss 60 and dB—Clog on equity — Prom 

sions of I P Act not extended — Effect 

Even in those parts of India to which the T 
P Act has not been extended, in all mortgages 
except anomalous mot tgages, clauses which take 
away the right oi the mortgagor to redeem after 
stipulated period should be deemed to be clogs 
On the equity of redemption and as such not en- 
forceable- The rule enunciated in S 60, would be 
applicable as a lule of jU'^tice, equity and good 
conscience [Robinson^ C J and May Oung, J ) 
Ma Min Byu v Maung Chit Pe I Bang 419 

— S eO—Clogs-Mortgages prior and 

subsequent — Redemption 

A usufructuary mortgage was followed by 
auoiher mortgage in favour of the same person 
over the same property which recited that if 
interest was not paid annually the mortgagee 
could sue and also that the first mortgage couM 
not pe redeemed without redemption of the second 
also— it was a clog and could not be en- 
forced \Qokul Prasad, J ) Lala Makhan Lal v 
KisHUNLal 74 1 C 320 1923 AH 464 

S eo—Ciog on f edemption^Deed of 

further charge — Effect of, 

The doctrine as to clog on redemption relates 
only to dealings which take place between the 
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parties at the time when the original contract of 
mortgage is entered into and they are at hbeity 
to deal subsequently with each other so as to 
vary the terms upon which redemption of the 
original mortgage can be had 20 O* C, 97 24 

O C 240 , 25 O C 134 Rel [Ashworth and 
Simpson, A J C) Sangat Baksh Singk v 
Rawat Dkjdeo Bakhsh 

72 I C 263 1923 Oudh 143 

S, 60— CZog o« rcdenipiton — Engush 

princtples-'lf applicable — Object of section 

The equitable maxim “ once a mortgage always 
a mortgage ” is not in any way done away with 
by the £ P Act and contains the principle of 
justice, equity and good conscience winch courts 
have to apply in the ab'^ence of statutory enact 
ments to ihe contrary Ihe object oi S 60 T P 
Act IS to legalise this equitable right and give the 
parties the right to redeem ev en in cases where 
the right has been waived or postponed. {iVa&i? 
Hasan, A /,C ) Balbhadra Prasad v Dhanpat 
Dayal 9 0 & a L. E 707* 

S 60— on redemption — Permanent 

lease by mortgagor to mortgagee — Lease and 
mortgage forming pal t of tho same itansaetton 

Where a mortgage and a permanent lease by 
the mortgagor to the moitgagee from part of the 
same transaction the lease is a clog on the equity 
of redemption and the court would not recognise 
or enforce it 46 B, 409 foil [Pndeaux, A J C ) 
ViTHAL z; Bholu 1923 Nag 116(1) 

— Sb 60 and 95 — Co-mortgagors— Redemp 

tion — Pui chase oj a portion of mortgaged ptu 
perty by mortgagee 

Co mortgagors who are entitled to a poition of 
the mortgaged property could not redeem 
against the will ol the mortgagee who has him 
sell purchased a portion oi ilie hypotheca any 
portion ol the property save their own village 
[Dalai and Simpson, A J C ) Jai Govind Singh 
V Abhai Kaj Singh 26 0 C 308 

10 0 L J 216 9 0 & A L E 661 

$ ^0--Equ%ty of redemption — Divtst- 

btlny 

Where the plaintiff himself purchased the 
whole of the equity of redemption, without con- 
sulting the other landlords, and then by virtue ot 
litigation between himself and the other land- 
lords, he was allowed to retain i share pf the 
equity of redemption* of the occupancy righis 
Held, he himself was responsile foi dividing up 
the equity of redemption* and cannot now Uke 
advantage of its being originally indivisible 
[Shadi Lai, C J and Abdul Qadir^ J ) Karim 
Bakhsh v Karim Bai^hsh 1923 Lah. 22* 

S 60 — Mortgage — Forfeiture clause — 

Redemp tion^Tr an sfer of ownership — Possession 

Under the law as it existed puor to the 
general extension on 1st January 1922 of the 
Transfer of Property Act, 1882 to the whole of 
Burma, excepting certain areas, a forfeiture 
clause should be construed strictly according to 
itstenour and given its effect as a clause effect- 
ing its purpose and confei^nng on the mortgagee 
the additional rights to the ^ property on expiry of 
the period if redemption had not been ejected (or 
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property demanded within the specified period 
lor redemption) 

If the mortgage commenced without possession 
being debvered to the mortgagee the lorfedure 
clause would not be sufficient to show that the 
ownership had been transferred to the mort- 
gagees, and the onus of proof would lie on the 
mortgagee to prove a subsequent transfer of 
ownership [Leniaigne, J ) Ma Hin Tha v Ma 
Thet Su 2 Bui I j 119 1923 Eang 232 

Ss 60 and 72 (c) — Mof igage-money Costs 

oj litigation incurred by mortgagee -Right to add 
to ihe molt gage-money 

The mortgagee is entitled to tack on the costs 
of litigation relating to the security as part of 
the terms on which redemption is allowed 
A mortgagee IS allowed proper costs charges 
and expenses incurred by him in relation to the 
mortgage debt or mortgage security including ihe 
costs ot htigaiion properly undertaken by him , 
But all these item*? are allowed only as a condi- 
tion of ledeemmg There is no implied contract 
by the mortgagor to pay them, and they are not, 
in the absence of express agreement, recoverable 
against him personally 

Ihe words ^‘mortgage money’* m S 60 must be 
taken as including all money which on taking 
account between the parties may be properly 
allowed to the mortgagee 

S 72 cannot be taken to imply that a mortgagee 
not in possession has no similar right to charge 
the mortgaged property lor payments properly 
made by him in relation to the security and that 
the mortgagee is not entitled to have amounts so 
paid added to the amount ot the original Jien 
The expression * mortgage-money as used in 
S 60, includes costs properly incurred by the 
mortgagee such as costs of hugation whica are 
allowed under the law of moitgage in England 
[Fawcett J ) Nadershaw v Shikinbai 

26 Bom L B* 839 

S Mortgagee purchasing mortgage 

properties in auction — Sale afterwards set aside 
in part — Effect 

When the mortgagee in court auction purchases 
the equity of redemption, and afterwards the sale 
is held partly invalid, the security is extinguished 
only to the extent to which the sale is valid — 43 
Mad 372 F B Foil [Odgers and Hughes, JJ) 
Ramaswami Reddiar V Peria Veerakudu 

46 m I a 719 . 18X W 692 
(1923) M W N 781 

‘S QO^-Morigage-^Redemphon—Clog on 

— Onerous terms — Long term for redemption. 

It IS an essential ingredient of every mortgage, 
that It should be redeemable, until the right of 
redemption is extinguished or lost m the manner 
provided by Law, and any fetters intended to 
render redemption practically difficult or im- 
possible cannot be recognised, unless there are 
circurasiances indicating that they were intended 
1 0 empensate for the advantages allowed to the 
mortgagor and were not unreasonable or fe- 
presSive A mortgagee cannot be allowed to 
fetter redemption by terms which are unreason- 
able or oppressive An agreement made at the 
time of the mortgage between a mortgagor and 
the mortgagee caomof operate to make that mort- 
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gage irredeemable Incidental to e /ery mortgage 
IS the right of the mortgagor to redeem it, winch 
IS called his equity of redemption The right to 
redeem is so incseparable an incident of a mort- 
gage that It cannot be taken awa> by an express 
agreement of the parties that the mortgage shall 
not be redeemable or that the right bhail not be 
exercised except in a particular manner or under 
certain onerous conduioiib If the conditioiib are 
one sided and designed to thwart or defeat 
redemption, equity wui interpose in favour of the 
moitgagoi and relieve him of the oppressive 
conditions which unreasonably binder redemption 
without interienng with what might really be 
due to the tnorigagee on account oi tae principal 
and interest secured by the mortgage There 
could have been no object in fixing such a long 
term for ledemption and requiring the mortgagors 
to pay tiiree times the principal sura secured by 
the mortgage in addition to any deficiency in the 
interest, which was to be paid out ot the profits 
unless the intention was to hinder redemption by 
rendering the same extremely onerous to the 
mortgagors A long term may not by itself 
operate as a clog on the equity of redemption, but 
where such a long term is accompanied by other 
conditions, such as exist in this case, rendering 
redemption extremely dithcult and onerous with- 
out any corresponding benefit to the mortgagors, 
the mortgagee cannot be allowed to rake 
advantage ot those conditions lo defeat the right 
of redemption a mortgagor cannot compel the 
mortgagee to accept payment of the mortgage 
money before the date fixed for redemption where 
there if a covenant in the mortgage deed that 
redemption shall not take place before that date 
but where the effect of a covenant is to postpone 
redemption for an unduly long period without any 
corresponding advantage to the mortgagor or 
there are circumstances indicating thai the cove- 
naut postponing redemption is unreasonable and 
oppressive and miended to fetter the right to 
redeem, a Court may allow redemption irrespec- 
tive of that term as it may deem fit [Kanhatya 
Lal^ j C ) Abdul Hakim v Sajjad Husain, 

36 0 C 209 9 0 & A Ii B 733 10 0 L J 46 
74 I C 304 1923 Oudh 209 

S 60 — Mortgage — Redemption — Long 

term 

Where the vendees from the mortgagors bring 
a suit for rede mp ion before the expiry of the 
term of 60 years, they cannot raise the plea that 
the terms 60 years was excessive having regard 
to the value of the property and the necebsities 
of family [Ryves and Stuatt, JJ ) Ram SamUJH 
V Sheoi^AJ TewaRI, 1923 A 123 

S. QQ—Mortgage--RedemptiQn-^Parttal 

tedempHon- Decree on pnor mortgageSale — 
Right of auction- pur chaser 

There was a first mortgage and subsequent 
thereto all the rights which the original mort- 
gagor had, were mortgaged to the second raon- , 
^a^^ In execution of a decree on the prior 
the whole of these rights (that is the 
Wh# ^ the equity of redemphon of the prior 
ih9**tg3^e) vested la the auctiofi purchaser No 
P^tt of the equity of redemption ves|;ed m tfie 
S-ua 9 essor to tue arigfqal mortg^or Held that 
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the integrity of the prior mortgage was not broken 
up and the mortgage would not be redeemed 
piecemeal {Mears^C J and Banerjiy T) Abdul 
Ghafooh Vt Qamar Uddin 

21 A L J 279 71 I C 973 
L B 4 A 360 1933 A 397ir 

— S QQ— Mortgage — Redemption— Period 

fixed by deed — Expiration of — Rights of parties 
When a peiiod for a mortgage is specified, the 
right of redemption can only arise on the 
expiration of that period in the absence of a 
special condition entitling the mortgagor to re- 
deem during the term fo** which mortgage was 
created 

Where nothing more than a period is specified 
the onub lies on the mortgagor to prove that he 
can redeem before that period and not upon the 
mortgagee to show that the mortgagor cannof do 
so 

The view that the simple expression *ha 
mayad** or ta mayad ’ without qualification 
means that the t me is the easence of the contract 
and that the mortgagor cannot redeem before the 
expiry of that term is one which must be taken 
as settled law for the Northwestern Frontier 
Province [Pipon, J U ) Dhanna Ram v Chhabil 
Das 721 C 931 

— — -S 60 — Mo 1 1 gage — Rights of mortgagee — 
Part payment— Effect of 
A mortgagee is entitled to bring a suit for sale 
of the enure mortgaged property lor the balance 
dae upon his mortgage, although he received half 
the moitgage debt trorn one in whom one half of 
the equity of redemptiion became vested subse- 
quent to the mortgage, unless it was proved that 
he had consented to the integrity of the mortgage 
being broken up {Das and Adamt, JJ ) Pande 
Satdeo Naraxn V Kamayan Tewari 

4 Pat L T 147 2 Pat 335 71 I 0 705 
1923 P 243 (2) 

Ss 60— Mortgage— Splitting up-Right of 

redemption — Partial redemption See (1922) Dig 
Col 1033 Amba Prasad v Wahidullah 

44 A 708 

S QO— Mortgage — Splitting up— Right 

of redemption— Partial redemption 

Ordinarily a moitgagee is entitled to claim that 
his security should not be split up, but if he 
I becomes by his own act the purchaser of a por- 
; tion of the mortgage security, he has no longer 
any right to claim that the security should not be 
spill up and mortgagors or assignees from mort- 
gagors become liable for onlv so much of the 
mortgage debt as is proportionate to the portion 
of the mortgage security ihat they have purchased 
(Robinson, C J , and Macgfcgort J] Ko ThinE 
V Ismail Cassim Morad 69 I 0 204 . 

1923 Bang Of 

S. QO— Redemplton—Clog on—Re$tnc- 

tions on light of mortgagor 
The mere length of the period fixed (qt a 
mortgage is not sufficient to constitute an undue 
restriction on the right to redeem 

Whatever authoriOies there are for viey^ 
that the ternis of the mortgage l^oyv^ver, o^^rpqs^ 
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must be upheld if the parties entered into a 
contract with their eyes open, there is equally 
good authority for the view that those terms must 
not be such as to prevent redemption m all circum- 
stances {Ptpon, J C) R4M Chand v Ghulam 
Hasan 12 1, C 9^1, 

S QO— Redemption — Nottcc to mortgagee 

-^When necessary 

A mortgagee is ordinarily entitled to six calendar 
month’s notice of intention to pay off the mortga 
ge or m default thereof is entitled to six months’ 
interest m advance m heuof notice , but if the 
mortgagee has given notice calling in the mortga- 
ge debt the mortgagor even though he is a few 
days late in complying with the notice and ten 
dering the money is not bound to give six months’ 
notice before redeeming {Fawcett J ) Nadersh uv 
V Shirinbai 25 Bom L R 839 

Ss 60 and 98 — Right of redemption put off 

under certauit circumstances— Effect of clause- 
of construction, ^ce (1923) Dig Col, 10^1 
Muhammad Sher Khan v Raja Seth Swami 
Dayal 2S G W N '?9 

' S 60— Suit by mortgagee for his share 

of the mortgage money— Decree— Form of — 
Merger — Acquisition of interest See (1922) Dig 
Col 1034 Mohan Lal v Pras^di Lai 

T4 I C 999 1924 A 11 46 A 46. 

—8 61 — Consolidation Set (1922) Dig 

Col. 1034 Jadu Rax v Ram Birich Raj. 

70 I C 637 

S 63 — Accession^ Meaning of — Govt^ 

waste lands 

Government waste lands adjoining the mort- 
gaged property do not constitute an accession to 
it wnhm S 63 of the T P Act. {Pratt, J ) Maung 
ShWE on Z/ N K R PONNIAH MUDALIaR 

1 Bur L J 262 1923 Bang 127 (1) 

r-‘^S . 63 — Fraudulent iransfet-^Avotdance 

of^Fraud not effected * f 

It IS only where the attempted fraud has been 
wholly or partially successful and has been car 
ned into effect the Court will give effect to the 
fraudulent transaction as between the transferor 
and the transferee On the fac's it was found the 
fraud was not earned into effect 23 B 406 , 28 C 
370 followed {StuarUJ) Mt Mustafai Bibi 
Sheikh Md, Shabbir. 

71 1 0. 273 1923 A 164 

S 63 — Mortgage — Redemption 
The defendants, successors of the mortgagee, ' 
who had somehow obtained possession of the 
mortgaged plot under a usufructuary mortgage, 
got their names entered in the revenue papers, 
as if they were occupancy tenants of the disputed 
land and set up their title by adverse possession 
Held^ no such piossession, short of the statutory 
period of sixty years, would be a bar or defence 
to a suit for redemption, if the parties were other- 
,wise entitled to redeem^ If the defendants obtain 
unlawful possession by ousting the mortgagees at 
any time wi^hm the last twelve years or before, 
still their possession cannbt be treated as adverse 
to the owner (mortgagor) so as to defeat bis law- 
^uLtitl^ hecaitise the right of (h^ accessors of the 

YD— 80 
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mortgagor to get possession could only aiise^on 
redemption and not earlier 32 Cal 296 All. 
411, Foil {Kanhatya Lal, J ) Mt, puRGA D?VI 

V Girwar Singh 70 I C 968 , 1923 A 11 (2) 

S 63 — Redemption — SubsUintion of pro:' 

perty through mistake 

The mortgagee had been m possession of extra 
land not as if it were an accretion to the property 
m the original mortgagee but as a substitution 
through mistake 

Held, obviously the mortgagor in a suit fot 
possession would be entitled to recover that pro- 
perty {Macleod, C I ) Nanchi Kom Khatal v 
Shititx Kulsambi Kom 1923 Bom 42 (1). 

S 67 — Decree for sale— English mort- 
gage See (1922) Dig Col 1035 A ska ran Baid 

V Gobordhan Kobra 70 I 0, 158 

S 68 — Ltnnnuiion in nut — If secuiiiy 

dimtnished-~Incluston of plots not belonging to 
mortgagor 

The vilue of a property depends largely on the 
income derivable from it and where it falls, the 
mortgage security is diminished and the mort- 
gagee is entitled to sue for his mortgage money 
Ihe inclusion of plots not belonging to the 
mortgagor and the failure to give possession of 
the same entitles the mortgagee to sue for his 
money (Lindsay aua Daniels, JJ ) Fateh Din 
i KisheN Lal 73 I C 902 L B 6 A 29 

1923 A 584 

S 68— Fai/Zf of mortgagee — Effect, 

It IS clear from the wordings of b 68, T P 
Act, that It is applicable only to ca^es where the 
security is lost to the mortgagee otherwise than by 
his own fault, and that a suit for the mortgage 
money is not maintainable where the property is 
lost owing to the default on the part of the 
usufructuary mortgagee himself The help of 
section 68 can be invoked only m cases where the 
mortgage is not void To hold otherwise would 
be tantamount to enforcing an agreement part of 
the consideration of which was unlawlul In such 
cases under section 24 of the Contract Act the 
whole contract must be considered to be void» 
16 1 C 42 foil 20A L J Page 318, foH {Abdul 
Raoof and Mott Sugar, JJ ) Hamad Yar Khan 

V Shankar Das, 1923 Lah 367 

— — ■< — Ss 68 and 66 — Mortgage Misdescription 
—Action in deceit See (1922) Dig Col. 1035 , 
Ragunath Sadashiv Thakur V, Dadaji 3ham 
RaOThakur 70 I C 423 

S Q^-^Mortgage — Mortgagee dispossess 

sed by strangerSmt for recovery of mortgage 
money, 

\Vhere a mortgagee ts dispossessed by a stran- 
ger claiming adversely ta the mortgagor, the 
mortgagor is bound to defend the mortgagee's 
title and restore him to possession. If he fails to 
do so he must repay the mortgage money \Beald^ 

J ) Miung Po Kin n, Maung Kyauk Ye 

. 2 Bur L. J 47 

S 68— Vsufruefuary mortgage — I in plied 

contract for payment of Government revenue--- 
— Mortgage arrived ai as a result oj a compro- 
mise-- Document not executed with siftmp nor 
registered— Effect of* 
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In every contract of usufructuary mortgage 
there is an implied covenant for quiet possession 
which implies a contract to pay the Government 
revenue Where in execution of a money decree 
a compromise was arrived at as a result oi which 
the decreC'holder took possession of certain pio- 
perties of the judgment debtor as usufructuary 
mortgagee but the document was not stamped*or 
registered, held that the transaction having been 
entered into before the Transfer of Property Act 
did not require registration and that, even other- 
wise, the long course of conduct on the part of 
the mortgagor prevented him from disputing the 
validity of the mortgage Both under the Hindu 
Law and under S 68 of the Transfer of Property 
Acta mortgagee could, if the property mort- 
gaged IS diminished insist on the mortgagor 
giving another security 40 A, 187 referred to 
{Ryves and Gokul Prasad ^ JJ ) Ram Sewak Rai 
V Shbo Naik Rai 46 a 388 I E 4 A 389 
21 A i;, J 294 73 I C 945 1923 A 483 (2), 

——8 68 (A) — Mortgage — Foreclosure Agree 
meat to pay wtihtn fixed period Default--^ 
Rights of mortgagor* 

Where under a mortgage with a condition for 
foreclosure^ the mortgagor agrees to pay J the 
mortgage money within a fixed period, the remedy 
of the mortgagee in case of default by him to 
repay within the due date is to foreclose the 
mortage The agreement for payment cannot 
be Construed into a personal covenant on the part 
of the mortgagor Where there is no personal lia 
bility created under the terms of a mortgage, a 
subsequent acknowledgment cannot extend the 
lime for meeting a non-existent liability {Kotwal 
and Pndeauxt A J C) Harlal Sa v Shaikh 
Rahim 70 I C 224 


S 69 — Power of sale outside Court — 

Validity 

It IS possible in India to put a clause into a 
mortgage deed allowing of sale except through 
the medium of the Court, at least there is no posi- 
Kve enactment prohibiting such a stipulation being 
annexed to a mortgage where S. 69 of the T P, 
Act does not apply To say that a limited com- 
pany a creature of statute requires protection or 
that the trustees for the debenture holders are 
{he persons who might take advantage of the 
scanty knowledge of the mortgaging company is 
really to consider the situation in i light almost 
absurd, {Lord Dunedm) Kakhaya Lal v, 
Natjonax. Bank of India, Ltd 

45 1C, I J 497 38 K L T 349 (P C ) 
35 Bom, L, E 1248 75 1 C, 7 50 1 A 162 
4 Bah. 384 (1933) P 0 114 

^^8 73 -Improvements to suit the tenant — 

Increased rent — Mortgagor tf to pay as for 
repairs, 

^ |Whe«e a mortgagee incurs expenses in making 
iSfetovements to suit his tenant and receives 
rent in conjsequence, the mortgagor 
bauiWlu Tedemption be asked to pay the money 
sdent on the same, {Ryves and Daniels^ Jj,) 
Uki * V Bhajan Lal, 

^ 731.0 W0;1934. A.47. 


T P ACT. S 74 

S *l2-~Mortgage—Smt for redemption — 

Covenant for re payment payable by mortgagor ta 
landlord 

An usufructuary mortgage contained the 
following stipulation, Then payment of Zemin 
dan rent shall rest with the Dharnadar, I the 
executant neither hare nor shall have any 
concern there with, The Bharnadar shall himself 
obtain receipt on any behalf At the time of pay- 
ment of the said principal amount I shall pay the 
rent with interest at Rs 2 per cent per men- 
sem ” Held that both under the law and under 
the contract the mortgagee was bound to pay the 
rent due to the Zemindar and entitled to add it 
to the morgtage money, {Ross J ) HiRA Raut v . 
Fakir Chand 1 Pat L E 167 73 I C. 391 

- — S 72— Pwlswe mortgagee — Redemption-^ 

Right to he paid moneys due under prior morp 

Though the Transfer of Property Act does not 
in terms apply to the Punjab, the general princi- 
ples contained in the Act govern the rights of 
parties Consequently where a puisne mortgagee 
has paid off a decree oq a prior mortgage he is 
entitled to be paid that decree amount as well as 
the amount of his own mortgage in a suit for 
redemption by the mortgagor [Shadi Lai C. J 
and Abdul Qadir J ) Henry Alfred v * Karim 
Bakhsh, 69 I C 678. 

8 72 (h)'^lmprovements — Compensation 

for 

Where a mortgagee in addition to repairing the 
house which had become uninhabitable extended 
the same and it was found the amount of money 
spent was not unreasonable be is on equitable 
grounds entitled to be paid for the improvements 
{MarUneau and Zafar Ah, JJ ) Labhu Ram v* 
Abdulla 75 I, C 183 1923 lah 587 

Bfl 74 and X^X-^Morigage-^Ptior and 

subsequent — Discharge of prior mortgagee by 
Puisne mortgagee^-Right to sue on prior mortgage 
—•'JJefince 

A puisne mortgagee who had discharged two 
prior mortgages sued to enforce ad tho three 
mortgages and the defence was that he had done 
so in pursuance of a tontract for the purchase of 
the property itself Held that assuming the 
contract to be true the plaintiff was entitled 
under the specific terms of S 74 of the 
Contract Act to enforce the prior mortgages 
4 A L J, 349 , 6 A L J 549 dist In cases 
where S, 74 of the T P Act applies no question 
arises as to whether the payment was for the 
benefit ^f the mortgagor or the mortgagee Jt is 
enough if the person claiming the benefit of the 
payment was a mortgagee at the time of the 
payment [Oldfield and Ramesam* JJ,) GBjtJ- 
LUVA Nagayvar e, Thudukuchi GovikdAyyaa 
17 L W, 14 70 T G 386 (3) * 1938 ICad 349 

S Mortgages prior and subsequent^ 

Prior mortgagee purchasing property^ Su^ fo^ 
sale by subsequent inorigdgee---RrghH 
— Form of decree, 5 

Where a prior mortgagee has brought 
ptop^fieBio sale tmdwr phrAwis^ 
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them himself he ib entitled to hold up his mortga 
ge as a shield against any attempt made by the 
subsequent mortgagee to deprive him of his rights 
In a suit by the latter the form of decree 
should be that unless within the date fixed he pays 
in the amount doe u^der the earlier tnongage 
the prior mortgagee would be entitled to ask 
for a dismissal of the suit [Ryves and Darnels 
JJ ) Phul Chand V Mt- Surji 

74 I C 684 1923 All 467, 

“S 74— Prior and puame mortgagees — 

Redemption of prior by puisne mortgagee — 
Rights that pass to pmsne mortgagee on redemp- 
tion — -Lease granted by redeemed mortgagee 
See (1921) 0ig Col 1064 Alagirisami Pillai 
V Akkulu Naidu 69 I C. 651 

S 74 — Prior and subsequent mortgages— 

Decree obtained by one without impleading the 
other —Effect of See C. P Code, O 34 R 15 

1923 All 423 

9, 74— Pnor and subsequent mortgagees'- 

Effect of nof tmpieadtng latier-^Rtghts of patty 
Where in a suit for sale by a prior mortgagee, a 
subsequent mortgagee is not impleaded and a sale 
takes place, the estate becomes vested m the pur 
chaser, but he is subject to redemption by the 
puisne mortgagee Redemption is the only right of 
the latter {Halifax^ 7, C | Laxmi Chand v 

Narayan 6 N L J 237 1923 iTag 225 

S 74-“ Subrogation— Right when can be 

claimed See (1922) Dig Col 1036 Sibanand 
Misrav Jagmohan Lal 1 Pat, 780. 

S 75— Putsne mortgagee-- Right to 

tedeem — Mesne tneumkrapeti 

A puisne mortgagee-.can redeem a prior one, 
even where there is a mesne incumbrance 
{Dalai and Simpscn^ A J C) Duber v Ram 
Sahal 10 0 L J* 305. 

S 76— Deposit— Mortgagee remaining 

in possession after valid deposit — Liability to 
account for profits — Payment of Government 
revenue and charges incurred m repairs — Rights 
to dedp.ct See T P, Act, Ss 83 and 84 

44H,L J 34 

— S. 76 (a) A (h)— *ilfor/gage<?, m possession 

The intention of parties in a case where the 
mortgagee is put in possession is merely that the 
land shall be properly cultivated and that the 
mortgagee m possession of the land shall put it to 
the best use so that a fair amount of profits may 
be realised and credited towards interest on the 
principal mortgage-debts, {Chevis^ J ) Zora v* 
C^iaNDU. 1923 Lah 71 (2) 

— ^_8 76 (g)--D«^iy to keep actcomis-If can 
be contracted against 

Under S 76 (g) T, P Act a mortgagee cannot 
contract himself out of the statutory liability to 
keep accounts. Ff is only under the circumstances 
tU^ntipned xs 77 that the duty can be dispensed 
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with {Sampson and Wazit Hasan ^ A. J, C ) Lal 
Bahadur p Muru Dhar, 741. C 96» 

S 79— Partition deed — Provision for dis 

charge of debts according to allotment— Provision 
for charge on default— Effect of Set (1921) DiG, 
Col 1065 See (1922) Dig Col 1037 Sesha 
Ayyar V SRiNivx^sA Ayyar 70 I C 362, 

Ss 79 and 80— Sco/s a of — 

The wo-^ds in section 80 in the case mentioned 
in S, 79 do not mean mortgages to secure further 
advances or the balance of a running account. 
The words of S 79 mean that the mortgage there 
referred to must express a maximum— The words 
to secure further advances, etc denominate the 
different classes of mortgages, but to bring them 
under S 79 they must ha\ e the common feature 
of a maximum expressed [Lord Dunedin) The 
Imperial Bank of India v U Rai Gyaw 
Thu & Co Ltd 46 M L J 505 1 Bang 637 
2X A L, J 784 25 Bom L B 1279 * 
9 0 A A, I E 937 33 K I T 395 (P C ) . 

2 Bur. I. 2 254 50 I. A 283 
(1923) M,W N 609 
1923 P. C 211 (P C ). 

— — — S Priority — Subsequent advance — 

Notice 

A mortgage by deposit of title deeds was enter- 
ed into wiih a Bank as seemrty for advance to be 
made but the maximum of advance was not fixed 
The mortgagor then mortgaged some of the items 
to another and at the same time went on borrow- 
ing from the Bank Held the second mortgagee 
would have priority except to the extent of the 
debt due to the Bank at the date of this mortgage 
[Lord Dunedin) The Imperail Bank of India 
V U, Rai Gyaw Thu & Co Ltd, 

1 Bang 637 21 A. L J 784 25 Bom X., B. Ii79 
9 0 A A X. B 937 33 K I T, 395 (P 0,) 

2 Bur L, 1 254 50 I A 283 45 L. 7. 505 
(1923) P. C 211 (1923) M W N 609 (P. C ) 

^8. 82 — Contribution claim against moW- 

gagor--Fadure of mortgagee to redeem prior 
mortgage — Integrity if broken^ 

Two properties were mortgaged to same 
deft A prior mortgagee of one of the properties 
brought a suit on his mortgage impleading the 
subsequent mortgagee and had it sold. Held the 
dailure of the subsequent mortgagee to redeem did 
not spilt up the mortgage and when he recovered 
the vrhole of the mortgage amount from the other 
mortgagor, the latter was entitled to claim iJontri* 
bution against his go mortgagee (Das and Mac' 
phfrsan JJ ) Sant Lal Singh v Nanku^ Lal 
Singh, (1923) Pat 369 * 75 I. 0 96 

8 b2--Contributton-^Rtght to— Decision 

The question of contrifoutiqn between several 
subsequent mortgagees can be decided only in a 
properly framed suit for contribution, [Das and 
Kutwant SaHa^^ JJ ) Jai PkAGASH Singh RUP 
Manjari 4 Pat I. T 91 71 1 C 940 

1923 P. 199. 

- — -8* 83 — Deposit %n Court Intercut 
i Mesne profits^ 
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"Where the mortgagor deposited the bum due lo 
court and did all he could to enable the mort 
gagee to draw the amount and the same was not 
done because of the disputes among the mort- 
gagee’s heirs interest ceases to run from the date 
ol deposit and the mortgagor is entitled to mesne 
profits {PhilUps and Devadoss JJ ) NaG/vthal 
V Arumugam PiLiAi 44 H L J 362 

17 L W 154 32 K L T (H C j 371 
1923 Mad 354 

Sa 83 and 84 — Deposit of moitgagt 

money --Mort gagee, a mtnor—Procedwe 
Section 84 ot the T P, Act provides that, in the 
case of a deposit made under section 83 interest 
shall cease from the daj on which the mortgagor 
hao done all that has to be done by him to ena 
ble the mortgagee to take the amount out of Court 
Where the mortgagee is a person who is unable 
to draw the money out of Court it is necessary 
that a guardian ad litem should be appointed and 
therefore unless such a guardian was appointed, 
It cannot bo said that the mortgagor had done all 
that was necessary for him to enable the mortga- 
gee to draw the money Where the mortgagee hap 
pens to be a person incapable of entering mto a 
contract, Section 103 lays down the mode in which 
the mortgagor has to act in order to enable the 
mortgagee to take away the deposit made in court 
According to the provisions of that section, in the 
case of such a mortgagee, the mo»*tgagor has to 
apply to the court to have a guardian appointed 
in the manner provided for in chapter XXXI of 
the Code of Civil Procedure, which now corres- 
ponds to order XXXII of the present Code of 
‘Civil Procedure Under that order the court 
may appoint a guardian upon application made 
by the plaintiff or by the guardian It is the duty 
of the present plaintiffs, who stood m the shoes 
of the mortgagors, to apply to the court to have a 
guardian appointed, inasmuch as no one coulQ 
withdraw the deposit on behalf of the minors 
unless there was a guardian appointed by the 
court The mere fact of making an applidation 
would not enable any one to withdrew the money 
on behalf of the minors unless a person was 
appointed guardian ad litem by the court It was, 
therefore incumbent on the mortgagor, or his 
representative, to see that a pioper guardian was 
appointed by the court, It seems to us that sec- 
tion 10^ was intended to provide for preliminary 
proceedings to be adopted by a mortgagor before 
making a tender or a deposit and it could not 
have been the intention of the section that the 
mere making of an application »vould be sufficient 
but that there should bs a person appointed by 
the court to whom a tender could be made, or by 
whom a deposit could be taken out of the courtr 
When a guardian has been appointed by the 
court, it should be open to the person making a 
deposit of the mortgage money, to pay the differ- 
ence of interest between the date of the original 
deposit and the date of tlie appointment of the 

f ardian, and in a case where such a deposit has 
and tlje full amount has been deposited 
of ithe appointment of tli^ guardian, 
interest on the principal amount of the 
morlga^e should, under the provisions of section 
^S4vpea5e. [Hears, C I and J ] Kannu 

Mai; V, INPARPAL SjpiGH » , 


T P ACT, S 83 

S 83 — Deposit Non-acceptance by mort- 
gagee— Effect of — Mortgage tf subsists 

The making of a deposit under S 83 of the 
T P Act by the mortgagor does not tpso facto 
extinquish the mortgage when the mortgagee has 
refused to accept the deposit The parties re- 
main in the lelatioiiship to one another of mort- 
gagor and mortgagee It is for the mortgagor 
dissatisfied with the action of the mortgagee in 
refusing to accept the money deposited to bring a 
suit for the enforcement of his legal rights 
Unless and until he does so successfully, the 
mortgage still subsists [Mears, C J and Piggof^, 
J ) Ahm-idullah V Abdul Rahim 

45 A 592 21 A L, J 545 
74 I C 763 1924 A 26 » 

^Ss 83,84, 76 — Deposit under S, 83 — 

Right of mortgago! — Mortgagee becoming owner 
of part of mortgaged ptopeity — Effect— Validity 
of deposit— 'Conditions— Effect of void deposit on 
rights and liabthhcs of mortgagor and mortgagee 
— Pi 0 per dutez In such cases — “ Gross leceipts” 
in S 66 Cl (?) — Interest on profits if con* 
eluded — Payments by mortgagee of piibha 
demands on mortgaged property for necessary 
repairs and collection charges Mortgagee's 
tight to credit for'- Rents and piofits left un- 
collected — Mortgagee' s liability for —Failure of 
mortgagor to get possession of portion of mort- 
gaged property m pursuance of dectee — Profits 
oj that portion— Mott gagee when not Itable for 
— Trusts Act, S 90 — Appltcahihty— Revenue 
sale of equity of redemption in mortgage pro- 
perty— Purchase by mortgagee — Validity — Re- 
venue due tn respect of ptoperty not moi igaged-*' 
Effect — Decree — Acquiescence by decree-hMer — 
Execution of decree if amounts to 

An assignee of a three-fourth's share of the 
mortgagor’s interest in onre of the items mortgag- 
ed IS entitled to make a deposit tfnder S of 
the Transfer of Property Act of the whole mort^ 
gage-debt notwithstanding that the mortgagees 
have become owners of part of ttie mortgaged 
property The effect of such a deposit is to 
determine the mortgagee's right lo po3Bess^ol^as 
mortgagees and to transfer the same to the assi- 
gnee who makes the deposit 

Mortgagees remaining in possession after a 
lawful deposit are entitled to credit for amounts 
which they paid after the tender to meet tbe 
revenue demands on the mortgaged property, and 
for necessary repairs and collection eharges- The 
words notwithstanding the provisaons m -the 
other clauses of this section ” in $> 7b, Cl,^i) of 
the Transfer of Property Act are not sufecient, 
especially having regard to the omissron of any 
reference to S 72, to put the mortgagees in 
accounting for the gross receipts of j^roperly 
in a worse position than a trespasser 

Though after a lawful deposit by the askignee 
in such a case the mortgagees have no right to 
retain possession and should be noade acGouetable 
on that basis, still, having regard to practical] 
convenience and tbe scheme of Transfer Pro- 
perty Act, the proper course m such a case wo^ld, 
^be to determine the amount of the mortgage 
debt for which tbe properties purchased by lae 
mortgagees are liable and to finally settle the 


45 All 273 
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question arising between the parties so as to 
obviate the necessity foi a fresh suit 

“ Gross leceipts from the mortgaged property, 
in S 76 cl \i) of the Tiausier of Property Act do 
not include interest upon the amounts colltcied 
Heldt therefore that the assignee milking the de- 
posit was not entitled to interest on the prohts 
irom the date of collection 

For arrears of Government revenue due on 
properties of the mortgagor other than those com- 
prised m a mortgage the equity of redemption in 
certain of the mongaged properties was sold and 
purchased by the mortgagee themselves. There 
was nothing to shovv that the mortgagees availed 
themselves ot their position as sucn m getting 
the properties sold or in buying them Held that 
the revenue sale was valid and binding on the 
mortgagor and the eqauy of redemption thereby 
became vested m ihe mortgagees, 

Pei 2 he Chief Justice — E\en in cases in which 
the mortgagees have become the owners ot part 
ot the mortgaged property, the mortgagor 
making a deposit under S 83 ot the 
Transfer of Property Act is bound to deposit the 
whole oi the mortgage amount where the amount 
of the proportionate reduction of the mortgage 
debt has not been ascertained either by agree- 
ment or by the Court 

Per Kftshnan, J — Where, in a cass m which 
the mortgagor deposited under S 83 of the Trans- 
fer ot Property Act the whole of the mortgage 
debt, the mortgagees applied to draw out the 
amount without prejudice to certain contentions 
they were raising and asked for an order o' 
Court to that effect, but the mortgagor objected to 
ani such order being made, and the mortgagee's 
application was tl ereupon dismissed, held that 
the mortgagor was justified in so objecting and 
that hi3 action did not afect the vahdity of his 
tender in any way 

^xecutionof h decree does not estop the decree 
holder from appealing from it so far as it la 
against him 

After a valid deposit by the moitgagor undei 
S 8 3 of the Transfer of Property Act the mort 
gagee becomes liable not only for the total 
amount of rents and profits actually collected by 
him but also for the amount it leJt uncollected by 
him on account of his failure to make his best en- 
deavours to collect them, 

On a valid deposit under S 83 of the Transfer 
of property Act, the Conit directed the wnole of 
item 3 of ^he mortgaged properties to be put m 
possession of the mortgagor, 'the mortgagor got 
possession of the item with the exception of 19 
and odd acres, which were in the possession of 
a third party The mortgagor’s failure to obtain 
"pbssessioaof the 19 hnd odd acres was not (iue 
tO any default on the part of the mortgagee The 

mortgagor did not complain to the Court that 
theidWasa short delivery j neither did he inti- 
indte to the mortgagee that there was sny diffi 
culty on account of^ shaft delivery On the other 
jhand, the mortgagor kt^d the party in possession 
for ^recovering fhe 19 and odd acres from him j 
vtifh mesne profits that having had le- 

hourse tb tpake the mortgagor liable he was not | 
entitled to "make the mortgagee liable for the pro- 


I T P ACT, S 88. 

I fits to that ex‘enl {krtshnan and Venkatasubbn 
Rao,JJ) Tadepalli SuBBs. Rao Garu v Sri 
BaLUSU BUCHI bARVARAlUDU 

44 M L J 534 72 I* G 292 

18 L W 61 1923 M W, W, 633 1923 Mad 533 

Ss 83 and -Minor mortgagee — 

Appointment of guardian to draw out money — 
Duty of moitgagor — Interest when ceases to 

i lilt 

Where a moitgagor deposits the money due in 
court, but the mortgagee happens to be a minor, 
it IS the duty of the former to see that a proper 
guardian is appointed for the purpose The mere 
lact of making an application will not enable any 
one to withdraw amount unless a person is 
appointed by court, and until ihat is done, in- 
terest will not cease to run [Mears^ C J and 
Banofjee, J ) Khunmu Mal v Indarpal SiNgh 
21 A L J 89 71 I C, 278 L B 4 A, 331 . 

1823 A 183 

S 88 — Mortgage money — Deposit by 

mOitgagor — Refusal to accept deposit — Subse- 
quent application hy mortgagoi iowithdiaw de 
posit— Legality of 

On the 13th June 1922 the mortgagor deposited 
a sum of Rs 2,825 m the Court of the Subordin- 
ate Judge by way of tender in satisfaction or dis- 
chaige of two mortgage debts due to the opposite 
party mortgagees On the 29th June the mortgag- 
ees filed a petition objecting to the tender on 
various grounds and tne Subordinate Judge 
instead of disposing of the petition summarily al- 
lowed the parties time to compromise the case 
Finally there was no Comoro mise and on the 29th 
July 1922 the Sudordinate Judge, made the 
following order — Hazn on behalf of both par- 
ties filed Ordered that the case be disposed of V 

On the face of it the order did not seem to be 
very cleai , but having legard to the papers on 
the record what the Subordinate Judge decided 
was that as the tender was not accepted, the 
case was disposed of and the mortgagor was 
entitled to withdraw his money On tne 29th 
November 1922 the mortgagees appiehendmg that 
the mortgagor was about to carry out the order of 
the Court held an application that a criminal case 
of theft in connection with the mortgage deeds 
was pending against the moitgagor and praying 
that the money might not bs paid over to the 
mortgagor till the disposal ot that case, 

On the 4th Decembei 1922 the mortgagor appl- 
ied for the return of the money but the subordi- 
nate Judge directed that the payment should 
be withheld till the disposal of the criminal case 
On the 11th April 1923, the case was heard m 
the presence of both sides, the cnmuiai case by 
that time having been disposed of * and having 
ended in the acquittal of the mortgagor On that 
day the mortgagees finding that the money was 
about to be returned to the mortgagor suddenly 
changed their willingness to accept the tend- 
er 111 full discharge of their dues The Subordi 
nate judge allowed the prayer and directed that 
the money should be paid to the mortgagees upon 
their executing a security bond to refund the 
txionty Beld^ it was not competent to the Subordi- 
nate Judge to direct the money to bb paid to the 
mortgagees when the tender was no longer open^ 
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After the disposal of the case on the 29th July 1922 
there was no othei tender, and the money was 
the mortgagor’s money and the mortgagor was 
entitled to withdraw it at her own pleasure 
Being therefore of opinion that there was no 
tender outstanding the older directing the money 
to be paid to the mortgagees seems to have been 
made without jurisdiction 
It IS also not clear how a security bond was 
taken, tor S 83 of the Transfer ot Property Act 
does not authorize the Court to take any security 
bond from any party, [Mullick and Btioknill, JJ ) 
Mt Ratna Koer v Mt Naishau 

{1923} Pat 256 731, C, 1053 
4 Pat L, T 720 1924 P 41 

S 83— Tender by deposit in Court— 

When sufficient See {1922} Dig Col 1038 
Sant Ram V Jarbhandan 70 I C 494 (1) 

S 83 — Tendef o/ mortgage mone^ — 

Validity o] — Offer and >ejusal—lj necessary 
Ptoprierty of tender — Test of 
It 13 not the practice of the Court to require a 
party to makw. a formal tender Iwhere from the 
facts stated m the plaint or from the e\ idence it 
appears that the tender would ha\e been a mere 
form and that the party to whom it was made 
would have refused to accept the money At 
the same time there must be a clear release to 
the mortgagor of his obligation to tender the 
money to justily the latter in not having pre- 
sented the money to the mortgagee, In consider- 
ing the question of tender it is not necessary for 
the Court to speculate as to whether the mort- 
gagor had the money or the control of the money 
that would have enabled him to meet the large 
amount that was due on the mortgage It is very 
difficult indeed to say whether or not a man wiU 
be able to have control of money at a future date 
{Lord Buckmastef, J> Cullikani Ve^^kata 
RATANIM GARTJ V , S-'feBE Rajah Vatsavaaa 
Venkata Subadrayamma 44?I L J 631 
46 Mad 108 71 1 C 1085 25 Bom, L R 641 
38 C L J 34 28 C W K 25 50 X A. 41 
32 M, L T (P a) 70 * 17 L W, 883 
1923 P, C 26 (P C ) 

— S ^^’^Cessatton of 

Where the mortgagor did apply tor issue of 
notice to the mortgagee and gave the correct 
address, though as a matter of fact notice was not 
actually served on the mortgagee till after a long 
time, the duty of getting service effected on the 
mortgagee was no part of the duty of the mort- 
gagor The mortgagor therefore bad done all 
that had to be done by hun to enable the mort- 
gagee to take the money out of Court and hence 
interest ceased to run from that date {Stuart 
md Sulatman, JP) Pandit Jiva Ram v, 
Thakurain Khbm Koer 70 1, 0 811 

1923 A 24 

-1'S 84— IP/icn proper 
^ u;idrtgagor gave the defendants mortgagees 
wJopQC to redeem To that notice the defendants 
^pjl^tjiat the deed was really one of sale and 
not o|^<|;teage, but the same time they set forth 
tbj^ sum 'whiqh they claimed The mortgagors 
j£vej for fui^^r details of the defendant’s 
"Uto And xti^de no counter They sued nearly 
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two years later, they did not offer any specified 
sum la the plaint or pay anything into Court, held^ 
that they made no legal tender within 
section 84 36 All 139, 42 All 420 Ref, 

{Scott Smith and FJofde^JJ,) Budhu Ram v Nia 
MAT Rai 4 Lah 406 , 75 I, C 376 

1923 Lah 632 

Ss 88 and 89 — Attachment of property — 

Mortgage pending attachment— Decree tor sale on 
mortgage — Purchase by money decree holder— 
Exemption from sale under mortgage decree 
See (1922) Dig Col 1039 Sarju Prasad Missik 
V M^ksudan ChowdhuRY 27 C W N 276 

73 I C 882 

89 — Order absolute for sale^Bffect of 

— Advance to pay off the mortiage^ 

The effect of the passing of an order absolute 
under S 89 of the T P. Act has the effect of 
e dinguishing both the security and the rights of 
redemption in the entire mortgage Con- 
sequently an advance of money for tne payment 
of decree can not revive the mortgage (Raftq and 
Stuart, JJ ) Jagann^th Prasad v Mt, Chatur 
Kulr 45 a 149 (1923) A 171 

S 91— Attaching creditor— if necessary 

party to redemption suit— Right to redeem,. See 
C P Code, O 34, R, 1 1923 Hag 311 

S 91 — Mottgage — Piior mortgagee 

darning to tedeem — Puisne mortgagee tn posses- 
sion 

Alter a mortgage of 1898, the mortgagor again 
mortgaged the property in 1904 Tue puisne 
mortgagee defendant brought his mortgage suit 
in 1906 and it was compromised in 1907 The 
mortgagor failed to pay the instalments and the 
property as provided by the decree passed in 
execution to the puisne mortgagee defendant in 
1911, his foreclosure suit having been dismissed. 
In 1909 the prior mortgagee brought a suit qn 
his mortgage, obtained a decree for sale m 1910 
and assigned it in 1915 to plaintiff Who in 1918 
purchased the property Plaintiff then sued 
delendant claiming to redeem him and contended 
that there never was passed a final decree in 
defendant’s suit 

Hetdt Assuming that a prior mortgagee is a 
person who has a right to redeem under S 91 (a) 
of the TP Act, bis rights as a mortgaee hav- 
ing become merged in his decree he cannot any 
longer claim to redeem the mortgage in tliat 
capacity So long as the defendant’s right to 
ledeem the plaintiff as prior mortgagee subsists 
the plaintiff cannot exerci^ his right, if any, to 
redeem the defen daqt^S r^rtgage, for the result 
of allowing him to do s6 would be to compel the 
defendants to redeem the pla^tiff at a time 
chosen by the plaintiff or be redeemed them- 
selves As an auction purchaser the plaintiff^? 
rights came into existence after the defeudgms 
had got their decree and possession thereunalr 
and he cannot claim to be in any better position 
than the mortgagor whose interests he claims to 
represent I P Act was not in force in Berar 
at the date of the defendant’s decree and there 
was DO compulsion on the Court to pass 3; fiiial 
decree nor did the decree actua(ly passed ednfe- 
mplate a final decree [KoiwaU C^) 
Narayan V Radhawsan, t923 
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S 91-^Persons enhtUd io tedtem — 

Grand daughter— Collaterals < 

A Mahomedan lady mortgaged hcc property to 
defendant and assigned her mcrtgagor's right to 
her daughter after whose death the names of her 
daughter (plaintiif) and son were entered in the 
revenue papers After her brotheris death, 
plaintiff sued for redemption 
Held, the defendant was certainly entitled to 
object to redemption being claimed by any one 
except the original person 
The plaintiff without showing that she had a 
right of succession against the collaterals was not 
entitled to a decree, and the question as to 
whether plaintiff had preferential right of succes- 
sion must be tried in the suit for redemption 
[Abdul Raoof, J) Mahammada v Mussammat 
Aijan 1928 Lah 222 

— S 91 — Tenant from year to year — 
Right to redeem* 

A tenant from year to year is not one of the 
persons who are entitled lo redeem under S 91 
T P Act (Dalai, J, C ) Kalu Singh v 
Hansraj Upadhya 9 0, a a I R 812 

S 96— Co-mar/gagors — Redemption by 

one — Hts rights 

A mortgagor who redeems the whole property 
IS entitled to a rateable contribution from the 
other mortgagors and as a security tor which he 
IS entitled to hold the entire property in charge 
until he IS in turn redeemed by his go sharers on 
payment of their share of the debt. He has only 
an equitable charge and it cannot be said that 
the shares of the co-mortgagors arc mortgaged 
to him who has redeemed the whole mortgage 
Once one of the mortgagors has redeemed the 
whole mortgage the mortgage comes to an end 
and the redeeming mortgagor is not a mortgagee 
within the meaning of S 58 of the Transfer of 
property Act but merely has an equitable charge 
against his co-mortgagors on the security of their 
share 27 C, L, J llOrcferted to. [Scott Smith 
Brasher , J/,) Ali Akbar n Sultan-xii^-MULk 

69 I. C 663 1923 1,ah 129. 

— S %lo—Co-t}iortgagon — Redemption by 

one— Rights of persons redeeming. 

Where one of several mortgagors has redeemed 
a mortgagee under which ail were liable he is 
entitled to be treated as an assignee of the 
security which he pays o^ and his remedy would 
be to enforce that security in the usual waj by a 
suit for sale. [Dalai and Simpson, A J C) 
LuTAR Ram v, Lal Ranjit Singh. 

9 0 A A, L R 677 73 I C 113 

S. 95— Anomalous mortgage — Period 

pxtd-^Redempiioi,i . 

A mortgage for a fixed term without any provi 
aion for accounting is in the nature of an anoma^ 
loua mortgage and it automatically redeems itself 
at the end of the fixed period, [Batten J C ) 
BmcKA V Shaikh Amir. 19 N L B f 

69 I C, 611 ’ 1998 Hag, 60 

. ^ 60 — Anomalous mortgage — 

JicdempUon — Suspension of right— tC log on re- 
deptlon. Biee (1922 ) Dig Cox. 1089 ^Iahomed 
SrkR Khak V Raja Seth 'Swami Dayal 

^ 28iC.W.B 79 
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S 98— Clog on equity of redemption— 

How far enforceable See T P, Act Ss 60 and 

98 1 Bang 419 

S 100— W/zaf t$ charge 

At the foot of a hundi a note was added m the 
following words — ^^Hamart Delhi wa Ludhiana 
ikjatdad is garze kt zimmewar hogt'* , held 
these words do not create a charge [Abdi^ 
Raoof,]) PURANCHand z; Pcran Chand 

76 I C 441 1923 Tab 652 (2). 

S jlOl' Charge— Extinguishment 

Under S 101 T P Act, the charge will not be 
extinguished if the owner of the charge declares 
by express words or necessary implication that it 
should continue to subsist or such continuance 
would be for his benefit [Kulwani Sahay and 
Fostet , JJ ) Maharaja Bahadur Kesho Prasad 
Singh v Lakhu Rai (1923; Pat 258 

4 Pat. 1 T 625 76 I C 306 1923 P 681 

S, 101— Merger — Acquisition of equity 

of redemption by mortgagee—- Effect of — Pre- 
sumption See (1922) Dig Col 1040 Bai Reva 

V Valimahomed Mxyamahomed. 

701 C 912 

g XOl^Mortgage— Keeping altve-Decree 

on prior mortgage, 

Where an intermediate mortgagee discharged a 
prior and puisne mortgage on which a decree 
had been passed in a suit to which the interme- 
diate mortgagee was a party Held^ that the 
intermediate mortgagee must be deemed to have 
kept alive the two mortgages for his own benefit 
[Oldfield and Remesam JJ) Gujuluva Nagayyar 

V Thudukuchi Govindayyar. 17 I W 14 

70 1 C 286 (2) 1923 Kad 349 

— ™S 101 — Mortgage— Keeping ahve — Pre 
sumpiten — Intention of mortgagee 
In cases where the ownership of the propeity 
itself has come into the hands of the mortgagee 
and the mortgagee wishes to hold up bis mort- 
gage as a shield against some person, who is 
entitled to a decree for possession of the property 
the question is whether the mortgagee kept the 
mortgage alive at the time he came into posses- 
sion qf the equity of redemption or whether he 
allowed it to become extinguished. In England 
where the rules of the conveyancing are very 
strict, it IS the invariable practice to have the 
mortgage assigned to trustees for the express 
purpose of keeping it ahve This is never done 
IB India and the Courts have usually looked to see 
whether it was to the interest of the mortgagee 
to keep his mortgage alive, and if they found it to 
be this interest they have assumed that he did 
intend to keep it alive [Dal at and Simpson, A* 
J, C ) Baldeo Singh v, The Duputy Commis- 
sioner, Kheri 10 0 L. J. 112 

S 191— Mortgagee purchasing equity of 

redemption— Effect 

The ^cond ^part of S 101 T P. Act does not 
apply where no uitervenihg encumbrances exist 
and in such a/case where the mortgagee] i pur- 
chases the equity qf redemption, the mortgage is 
extm^^hed [Broadway and Zafar Ak, jf) 
Gobind Sarup n. Kuldip Singh 73 I, c* 79A 
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S lOl— Pnoi mortgagee purchasing 

property — Agreement to pay snbi>equent mortgage 
— Pnoitiy if can be pleaded tn suit by lattef 
The prior mortgagee of the suit pioperty pur- 
chased the property and -apart of the considera- 
tion agreed to redeem the subsequent mortgagee 
Heidi in a suit by the puisne encumbrancer 
on his mortgage, the former cannot set up his 
own priority as a shield, as the effect of the 
covenant was to extinguish his own charge 
(Kushnan and Venkatasubba Rao^ JJ ) 
GarudaPPA n J4NAKI 45M: L J 693 

18 L W 530 

S XtyZ-'Soope of 

S 103, T P Act, was intended to provide for 
preliminary proceedings to be adopted by a mort- 
gagor before making a tender or deposit and it 
could not have been the intention that the mere 
making ot an application foi appointing a guardian 
would be sufficient to pre\ent interest running 
against a minor mortgagee There should be a 
person appointed by couit to whom a tender 
could be made or by whom a deposit could be 
taken out of court {Mears C and Btfnerjea 
J ) KHUNNU MaL V INDARPAL SiNGH 

21 A li. J 39 L E 4 A. 331 71 1 C 278 

(1923) A 183 

S, lOQ^Coniract to the contrary 

Where it was clearly stated that after the ex- 
piry of the time of lease, the lessorr i£ he wanted 
the lessee to quit was to give him a week's notice 
and if the lessee quitted the premises in accor- 
dance with the notice well and good, otherwise he 
would be liable to pay rent at the enhanced rate 
entered in the notice 

Held ten days notice was sufficient and as lessee 
did not quit he was liable to pay rent for that 
month at the enhanced rate if it is reasonable 
[Scoit-S'mitlu J } Sahib Dayal v Dhanpat Rai. 

75 I C 490 1923 Lah 281 (2) 

S. 106— of lease— 'Tenancy from 

year to year— Notice to quit 
Where a tenant of agricultural lands continues 
to be in possession after the expiry of his lease 
with knowledge and consent of his landlord, then 
there is, by operation of law a new tenancy from 
year to year m favour of the tenant determinable 
only by a notice under S 106 of the T P Act 
[Das and kulwant Sahay^ JJ ) Stonewigg v 
Kameshwar Narayan Singh 

(1923) Pat 122 71 1 C, 1022 1923 P, 340 

Ss 106 and 116 — Invalid permanent 

Uase by head of religious endowment— Position 
of lessee 

Where a tenant took a lease for 10 years from 
the mutwalli of a mosque with a covenant for 
renewal and it was found that the covenant for 
renewal was ultra vires the trustee, the lessee 
holding over must be deemed to be holding on a 
rtionthly tenancy 32 C 123 Rel {Mookcrice and 
Cttmifjg, J) Gajendra Nath Dey v Moulvi 
Abhraf Hossain, 27 0 W N 159 

M ^ 691 C 707 1923 Cal, 130 

— 106 '-*■ cc to quit — Objeciton of 

leg^hfy^of nod Jo be raised on appeal for the 


T P, ACT, S 108 

Where there is an allegation in the plaint as to 
the service of a due and proper notice to quit 
which IS not denied in the written statement and 
no issue is raised as to the sufficiency of the 
notice, the deft must be held to have waived any 
objection to the adequancy of the notice The 
objection cannot be permitted for the fiist time 
on appeal {Robinson C J and Maegregm J ) 
The PUNJAB Motor Co v Sheikh Juman 

701 C 834 1923 Rang, 13 

‘S 106*~-Sroi>e of Applicability to 

Punkah 

S 106 merely lays down in a codified form 
what in fact has always been understood to be 
the general law on the subject A condition in the 
lease that the landlord would give one month’ s 
notice if he wanted to have the premises vacated 
does not mean that notice could be given at any 
time and that it w^as not to expire with the end of 
the month of tenancy as required by S 106 The 
principle of the section applies to the Punjab 
[Moil Sagar J ) Chuni Lal v, Chuni Lai 

1923 Lah 659 

S loe—Scmctf of notice — Joint tenants 

Where in a case of joint tenants, there is a 
tender or delivery of the notice to quit to the 
heads of their respective families, the service is 
sufficient notwithstanding that there is no proof 
of prior tender or delivery to each of them 
personally 

The word “or” m S 106 T P Act is used in 
an alternative sense The expression “if such 
tender or delivery is not practicable” is used 
with reference to the contingency t e when 
‘jervice is effected by fixing the notice to a cons- 
picious part of the property [Mookerji and 
Chotzner, JJ ) Kedar Nath Sadhukhan v 
Madhu Sudan Das 37 C L J 478 

75 I G 105 1923 Cal 682 

S Damages for holding over 

The landlord is entitled to special damages 
where a tenant holds over, either for breach of 
contract to yield possession or for possession 
English Law considered [Page, J \ Sunder- 
MTJEU V LADHURAM K ALU ram 

50 Cal 667 

S 108 — Duty oflessoi to effect repairs 

— Neglect— Ef fee t 

None of the clauses of S 108 T, P Act, entitles 
lessee to call upon the lessor to repair the pro- 
perty In fact unless there is a contract to the 
contrary the lessor is not necessarily bound to 
make anyjrepairs whatever Even if the lessor 
was under an obligation to effect the repairs 
failed to comply with the request of the lessee the 
lessee is not entitled to terminate the tenancy 
Under S 108 he could remedy the breach him- 
self after giving a reasonable notice to the lessor 
and to recover the amount expended by him 
together with interest either by deducing it from 
the rent or otherwise [Mookerpee and Ohotznet^ 
JJ) Bijoi Chandra Singh v Howrah Amta : 
Light Railway Co , Ltd 38 G L ^ 

V . 721 C 98 1923 Cal 624 
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‘S 108 — Lease —joint family— Hindu Law 

— Co parceners — Contemporaneous sale and 
mortgagee Sec (1922) Dig CoL. 1041 NaraiN 
Das V Abinash C hander 44 M L J 728 
27 C W N 299 21 A L J 201 
37 C L J 467 , 69 E C 273 (P C ) 

-S 108 Cl 1 — Lessee — Transfer of in 

terestto third person — Licfbiltty lo pay rent 
A lessee who transfers his interest m a portion 
of the property leased does nut thereby escape 
liability to p^y rent to the landlord under the 
term and civenant contained m the lease, 22 C 
494, referred to , 23 C. 494 Rei {Ghose, J ) 
MANMATHANATH CHDKERBUTr V BaJ AI 

CHANDRA Bag 70 I C 111 

109 — Lessee claiming under fore- 
closure decree purchaser 
A lessee was g^-anted after a mortgage The 
lessee The lessor msMtuted the present suu 
after the expiry of the lea e 
Held when the lease has termmated it is open 
to the man in possession to dispute the lessor’s 
title to the land on the ground that ownership nf 
it had pa^ssed either by a transfer it operaii->n of 
law, to another [Pndeaux, A J C) Daulat 
V SardaRsingh 1923 Nag 91 2) 

S lOd— Transfer of lease-hold interest 

Absence of notice to lessee — Effect of suit for 
rent 

Where the lower Court dism»#sed a suit for 
rent on the ground that the defendant was not 
a tenant of the plainiiff for the reason that the 
transfer of the property by defendant’s lessor to 
the plaintiff was not notified to the defendant held 
that S 109 of the T P Act provided no penalty 
for want of notice except the loss of rent paid by 
the lessee to the original lessor and that the dis- 
missal of the suit in ioto was improper (Le 
Rosstgn^l, J ) Bhola Nath v Sdpper, 

72 I C. 86 (1) 1922 lah 318 (1) 

— Ss 111 and 114 — Distinction between 

clauses of iorfeiture and nullity— English Law 
and Indian law See (1922) D/<J Col 1043, 
Hiranandan Ojha V Ramdhar S'INGH. 

4 Pat IT 293 69 I C 886 

g HI — Surrender of hate — Acceptance 

of new lease implied — Surrender ^Subsequent 
lease invalid — Effect of 
An implied condition of surrender of a lease 
by operation of Law is that a new jease should be 
a valid one Accordingly, a lease which is void 
or voidable op which does not pass interest 
according to the contract of the parties does not 
operate as a surrender Where the new j(ease 
does not pass an interest according to the con- 
tract, the acceptance of will not ooerate as a sur^ 
render of the former lease , in the case of sur- 
render implied by law from the acceptance of a 
new lease a condition ought also (o be understood 
as implied by Uw, making v.id tlie surrrender in 
case the new lease should be mane void and in 
case of an ea^press surrender so expressed as to 
show the intention of the parlies to make surren- 
der only in consideration of the grant, the kpund 
coijs^tructioa of such instrument, w order to effec- 
tuate tlie indention of ihe paijtteu would make i 

Y, D.— 81 


T P* ACT, S 114 

that surrender al^^o conditional, to be void in case 
the grant should be made void An alteration 
of the terms of the tenancy, namely, the rent re- 
served under the lease is not equivalent to an im- 
plied surrender of the lease 32 C 41, 32 C, 51 , 
34 Cal 904 referred to {Mooker^ce and Chotzner, 
JJ] [amtni Mohan parkar v Deblndra 
Narayan Singh 71 I C 976 

S 111 (g) — Landlord and tenant •— 

Forfetiute — Overt Act — necessity for^ prior to 
suit 

Den’al of a landlord’s title b> a fenant to work a 
foifei ure of the tenancy must be in clear and un- 
mistakeable terms and roust be beiore the suit. 
Denial m the written statement in the su t is not 
sufficient Where a pe son ha*! substantial rights 
in the land, his assertion of a title as own^r dies 
not amount to a denial of the landlord’s title and 
does not involve a forfeiture Though the T P 
4ct does nor, proprio vrgore apply to the Punjab 
still the pnncpics embodied therein m^y be 
applied as being onne pies ot equity, justice and 
good conscience 32 M 5^9 Rel {Broadway, /,) 
Chiragh Din v Mahomed Usman Khan 

70 I. 0 439 

S 111 fg) and 114 — Lease --Non payment 

of rents — Forfeiture — Covenant for re-entry 
— Relief against 

Where the landlord had taken a large sum by 
way of premium under a registered lease for ten 
years and the rent was payable on the first of 
every lunar month falling which the lease was to 
stand Cancelled held that it w?as against equity 
and good conscience to allow the landlord to 
cancel the lease after having taken such a large 
sum as premium simply on account of a few da>s 
delay in payment of rent especially as the lessee 
had not even then taken possession of the pie 
mises (Broadway and Abdul Qadir, JJ) 
Kalian v Jawahar Singh, 

5 Lah I J 99 71 1 C, 837 * 1924 Lah. 49 

S 112 — Rent accepted under protest 

The acceptance of rent due after forfeiture 
from the lessee— and this notwithstanding the 
protest of the lessor diat such acct^ptance is 
without prejudice to his right to insist upon his 
forfeiture operates as a waiver of a notice 
[Mookeriee and Rankin^ JJ ) Bengal Nagpur By 
C o Firm op Bal Mukunda Bisseswar lall 

1923 Cal 663 

llA— Landlord and Tenant — Non- 
payment of rent — J orfetture-^Power to relteve 
against^ Period of grace— Provision tn deed— 
Effect ot 

^ It cannot be laid down broadly that if a lipase 
provides foi a period of grace the Court has, m 
power to relieve against foifeiture for default in 
payment of rent The law treats the condition 
of forfeiture as a penalty intended to enforce the 
payment of rent and liable to be relieved against 
by the Court The discretion m granting relief 
agai nst forfeiture f 01 default in payment of the 
rent should as a rule be exercised la favour of the 
lessee unless sufficient reasons for refusmg it 
are shown. Where however the tenant pleaded 
discharge which was found against ihe Ooutt- 
refused lo relieve against forfeiture having -rega^d*^ 
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to the faflare of the teaant to pay the arrears 
during the hearing in the Lower Courts and 
having regard to the fact that a sufficiently long 
period of grace given by the lease was allowed to 
to pass without payment {Kotwal, A * J C ) 
Akjun V NaraYAN 19 N. L R 60 71 1 C 446 

1923 Nag 193 

S 116 — Holding ovtr — Dispost^esston by 

claiming under landlord — Smt for possession 
Where a lessee holds over after the expiry of 
his terra without the express or implied consent 
of the landlord he is only a trespasser and where 
he IS disposJjessed by a person claiming under 
the landlord, he cannot inamtain a suit for pos- 
session or declaration of title based on his pre 
vious possession [Jwala Prasad, A C J and 
Ross, J } M^^thura Prasad Naju Khan 

4Pat L T 696 

S IIQ— Holding over— Notice to quit 

Where a tenant holds over after the expiry of 
the lease on payment of rent to the landlord, he 
must be deemed to be a tenant from year to year 
or from month to month according to the object 
for which the property was leased having regard 
to the provisions of S 106 of the Act, A notice of 
determination of a monthly tenancy must expire 
with the end of the month and a notice of more 
than 15 days expiring in the middle of a month is 
imperative to terminate the tenancy [Mukerp 
and Chotzner, JJ) Bijoichandra Sinha v 
Howrah Amta Light Railway Co Ltd 

72 I C 98 38 C I J 177 
1923 Cal 524. 

lie — Holding over— Payment of rent 
— effect of — Tenancy from month to month or 
year to year See Lim Act, Art 139 

(1923) Pat 64 

S 117 — Agricultural lease — Casuarma 

cultivation See (1923) Dig Col 1043 Pavadai 
Path AN v Ramaswami Chetty 70 I C 657 

— $ 117 — Agncultura / lease — Oral lease 

The letting out of agricultural land need not be 
by a document only , it may be by oral agreement 
or even by conduct of parties [Suhraxvardy and 
Cuming, JJ ) Adam Mulla v Surendra Kumar 

1923 CaL 432 

— 8s, 120, 118 and 119— Exchange and 

sale on same footing 

The provisions of sections 118, 119 and 120 
show th?t the Legislature has put an exchange on 
the Same footing with a sale in almost every 
respect, For example, a transfer of property in 
Completion of an exchange can be made only m 
mannar provided for the transfer of such property 
by sale According to S 120, each party has the 
rights and is subject to the liabilities of a seller 
to that which he gives, and has the rights and 
is Subject to the liabilities of a buyer as to that 
wbfeh he takes [Abdul Raoof, J) Kundan 
IBM. V Anund Sarup. 73 I C 709 

f 1923 lah 466 

12^ and 123 — Gift deed — Donor adopts 
t^ii^ifftenhandtng over deed to donee hut before 
fk^tralfpon'^Effeet, * v 


T P ACT, S 123, 

A Hindu made a gift of hjs immovable pro- 
perties, but between the date of handing over the 
deed to the donee and the registration thereof 
adopted a son to himself Held, the deed was 
irrevocable and the adopted son could not question 
the same (Schwabe^ C J Coutts Trotter and 
Kumaraswamy Sastry^ JJ ) KaliyanasundaraM 

PiLLAI V KARUPPA MUPPANAR 

17 L W 232 73 I C 206 1923 Mad, 282 

Ss 122 and 123— Gi/t — Essentials of — 

Intention to give — Acceptance— Gift of moveables 
In order that a transaction may operate as 
gift there must first be a transfer of the property 
which in the case of moveable property may be 
effected either by a registered instrument or by 
delivery, and secondly, there must be acceptance 
by or on behalf of the donee. Under S 123 of 
the T P Act a gift of moveables may be made by 
doing anything which has the effect of putting 
them in the possession of the donee or of any 
person authorised to hold them on his behalf 
[Das and Adamt, JJ) Rameshwar Narain 
Singh v Riknath Koer 1923 P 165 

B 123— Attestation — Proof — Acknow- 
ledgment of execution— Effect of 

An attestation of a deed of gift by a person 
without seeing the actual execution of the docu- 
ment but merely on the executant s acknowledg- 
ment or admission of its execution is insufficient 
Where there was no issue to the court below as 
to whether the deed of gift relied on by the 
olamtift was validly attested but it was clear from 
the document itself that the witnesses who 
purported to attest had not been present at the 
time of the execution of the deed, the High Court 
refused to frame an additional issue on the point 
and to send it down to the lower Court for 
decision and declared the invalidity of the gift 
[Miller, C J and MulUck,] ) Baunath Singh v* 
Mt Biraj Kuer 2 Pat 52 ‘ 4 Pat L T, 239 

S 123 — Gift — Attestation — Proof — 

Dental of attestation by attestor 

Even though one of the attestors denies having 
attested the execution ot a deed of gift, it is open to 
the Court to come to the conclusion from other 
evidence that he bad in fact so attested [Duck 
worth, J } Aung Rhi v Ma Hung Kewa Free 

1 R 567 

S 123— G/// — Incomplete gift — Rights 

of donor and donee — Relationship of trustee 
The defendant was the employee of a Railway 
company and On his retirement the company 
sanctioned a retiring gratuity of Rs 7,700 The 
defendant desired the payment to be made in 
London and the company sent the amount to 
their bankers at Bombay for being forwarded to 
the Secretary of the G 1 P Ry m London Be- 
fore the money could be so i emitted the plaintiff 
in execution of a money decree against the 
defendant attached the sum xo question Held that 
at the date of the attachment there was no 
completed gift of the amount or any part there of 
to the defendant and f that the attachment was 
therefore inoptative The retiring gratuity being 
in the nature of a gift if should be completed 
either by a registered document or by actual pay- 
ment A transfer intended to operate aS a gift 
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invalid as such will not constitute the donor a 
trustee of the property for the intended donee , m 
other vvords, an imperfect gift will not be con- 
strued as a declaration of trust, [Mulla J ) Natha 
Gulab & Co V W C Sheller 

25 Bom Ii B 599 

S 123 — Gift— No tf'gi stored deed — 

Once tn 'possession^Estop^cl — Equitable relief 

Where there is a gift of lands m favour of a 
minor under which the donors divested them- 
selves of the ownership of these lands and the 
minor has alone been in possession since the 
date of the gift Held in a suit by the donors or 
any person claiming through them, the minor can 
resist the claim on the ground of estoppel even 
though there was no registered deed of gift The 
Transfer of Property Act was enacted in order 
to prevent fraud and deception and it is founded 
on the highest principles ot Justice, equity and 
good conscience, {May Oung, J ) M P L M P 
Chetty V Ma Ngwe Sin. 1 Bang 665 

S 123— unregistered-^ Actings of 

farttes — Possession Given — Estoppel 

A donor who made a gift of immoveable pro 
perty put the donee in possession of the land and 
transferred it to him There was no registered 
deed Subsequently the donor died and the 
donee submitted a report to the revenue surveyor 
for mutation of names in the official record The 
heirs of the donor attested the report and were 
present when it was made Held, that the heirs 
of the donor were estopped from impeaching the 
gift thereafter [Heald, J^) Ma Shin v Maung 
Hman 1 Bang 65 X, 

S 123— Hindu Law— Gift — Delivery of 

possession — Necessity for. See (1922) Dig Col 
1041 Lallu Singh v Gur Narain 

45 All 115 

S 126 — Voidable gift^Right of trans 

feree to avoid 

The right of a person to avoid a voidable gift 
IS one personal to himself and cannot be trans- 
ferred {Miller C, J and Mulhok, J ) Baijnath 
Singh v Mt Biraj Kuer* 2 Pat 62 

4 Pat L. T 239 

— S 130 — Actionable claim — Right to re 

cover goods lent or to claim damages— If can be 
transferred See T. P Act S 6 (e) 

69 1 C 238. 

S, 130 — Arrears of rent due — Assign- 
ment of 

The transfer of a right to arrears of rent and 
current dues can only be made by an instrument 
in writing under S 130 of the T P Act {Das 
and Adamt, JJ ) Rameshwar Narain Singh v 
RiknATH KoeRI 1923 P 166 

— S 19Q-— Assignment of decree — Validity 

--Notice^ 

In the ease of an assignment of the decree debt, 
the assignment is not valid as against the debtor 
until the debtor has in fact notice of the assign-r 
ment and any payment to the original decree 
holder is valid against the assignee if made before 
notice of the assignment {Miller, C J and 


TBEES 

Kiilwanl SaJiay, J ) Tata Iron and Steel Co 
Ltd V Baidyanath Laik 2 Pat 764 

Ss 130 and 131 — Contract for supply of 

goods — Assignment — Notice of — Notice of ad-- 
dress of solicitor of assignee — Not a sufficient 
Compliance 

To attract the operation of the Exception in 
S 130 of the 1 P Act, there must be a strict 
compliance with the requireraentb of S, 131 of 
that Act Where therefore a notice of assign- 
ment of a contract for sale of goods did not 
state the address of the assignee but only his 
Solicitor's address Held, that the notice was 
defective and did not prevent the vendor from 
dealing direct with the vendee, 9 Bom L* R 838 , 
8 Bur L T 266 Rel on 

Per Rankin, J In construing Ss 130 and 131 
of the T P Act it must be remembeied that they 
contain a very special scheme which must be 
regarded as a whole in itself At Common law 
a chose m action was not assignable, in equity it 
was freely assignable upon certain principles as 
to notice The Indian Legislature has composed 
a new scheme which has some of the features of 
both and the law, while regarding the transfer of 
ar actionable claim as valid if effected in a cer- 
tain manner, will not undertake to enforce 
against a debtor ihe assignment except upon the 
terms that the debtor may arrange with the ori- 
ginal creditor unless and until he has received in 
writing a particular kind of notice {Mookerjee 
and Rankin, JJ ) Mrs, Sadasook Ramprotap v 
Hoare MiLiER and Co , 27 C W. N 788 

1923 Cal 719. 

S 130(1) — Insurance policy, if can he 

assigned — Rules prohibiting assignment. 

Though ordinarily an insurance policy can be 
assigned, yet if the rules of the particular com- 
pany prohibit an assignment, the general provi- 
sions of S 130 (1) T P Act cannot override the 
special rules and give a title to the assignee 
{Chandrasekhara Aiyar C J and Subbanna, J ) 
HyderKhanv Thayarannissa 

1 Mys, E, J 98 

132 — Attachment of debt — Execution 

Sale — Rights of purchaser — Equities 

Where a decree holder purchases a debt due to 
his judgment-debtor from a third person he takes 
the debt as it stands at the time of sale subject 
to the equities and liabilities to which the judg- 
ment debtor was subject at the time of the sale 
Consequently the debtor of Jhe judgment debtor 
cOuld set oH against the debt any amounts due to 
him from the judgment debtor (Matmeau and 
Harnson, Ram Bhaj Datta v Ram Das > 

3 Lab 414 69 I C 720 

1923 Lab 261, 

Ownership of^Adjacent lands-^Rights 
of owners 

Where a tree oq one land falls down partly on 
another land the owner can require it to be 
removed and on its not being removed, do it 
himself. If after falhng it strikes fresh root in 
both the Owner’s lands, the owners are entitled to 
the fruits thereof jointly {BuckntU and Rulwani 
Sakay, JJ) 74 I C 828. 
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TRUST"— Construe ti ve— Expres s — D isti n ct^on Se t 
Limitation 32 M L T 196 (PC), 

Co trustees — SuU in ejectment— Omis- 
sion to implead some of the trustees as parties— 
Effect of <1922) Dig Col 1045 Thina 

Shanmuga Moopanar«> Subbayiia Moopanar 

70 1 C 645 

Object of— Family ceremonials 

Where a parson was entrusted with certain 
money and he was directed to defray the expenses 
of family ceremonials with the interest on the 
money there is a sufficient declaration of trust, 
[Batten^ L C ) Kashiprashad v Mohan Lai 

69 1 C 547 

Power of seitlots to alter character of 

rights 

It IS always open to a testator or settlor with fall 
power of disposition to exclude the practical con 
sequences of the principle which governs the cha- 
racter of proprietary and contractual rights by 
saying it was his intention the devisee should 
account in a particular way This would create a 
trust in equity {Viscount Haldane] Phirozshaw 
Bomanjee Petit V Bai Goolbai 
4T Bom 790 18 I W 940 26 Bom L B >^6 

33 M L T 372 (P C ) 60 I A 276 

(1923) M W N 616 (1923) P C 171 

Transfer — No right to associate in 

management See (1922) Dig, Col 10^6 Kotas- 
SERI E V SankaraN Nambi V Dewaki 
Antherjenam 73 I C 491 

— Trustee — Incapacity to sell to himself 

When any one is in fiduciary poshion he cannot 
sell to himself, Thus an ordinary trustee cannot 
buy trust property nor can an official appointed 
to conduct a sde for creditors be himself the pur- 
chaser. But where a sellei sold not on behalt of 
the debenture bolder alone but on behalf of the 
Company and it was bis duty and interest to 
secure as Vugh a price as possible so that the 
bahnee — after meeting secured debts — should go 
to the Company, the fact that the buyer is himself 
a holder of the debentures becomes irrelevent, 
There is no merg ng of the two positions which 
IS what IS prohib ted — namely, th^t the interest 
of tbe seller, to get the highest price and of the 
buyer to get the lowest price is centered in the 
same person, (Lord Dunedin ) Kanhaya Lal 
% National Bank of India Ltd, 

^ 46 I J 497 

33M L T 349 IP Cl 26 Bom L B 1248 
4 Xah 284 75 1 G 7 50 I A 162 

1923 P C. 114 

TEUSTS ACT (1882) -Appltcabiltiy— Bihar 
The Indian Tiusts Act does not in terms apply 
to Bihati but the principles contained therein will 
aoply rules of justice equity and good conscience 
\]lw 4 tta Prasad and Fester^ JJ ) Gobind Singh 
vt Maharaja Kumar Gopal Saran Narain 
4 Pat I. Ti 731 2 Pat 1 E 27 

•^^TT^AppUcabilify of—Public trusts - Formah 
jy^l^pi^cjsss^ry for dedication— 'Intention— Execu- 
trn^t^p-EnforceAbihty of See (1922) Dig, 
J^^J^ACHADAPATHt AlYAR V 
^^PAWI AIVar. 32 M li T (H C ) 169 


TEUSTS ACT, (1882)^ S 82 

^Ss 63 Knowledge of nature of 

money — Effect 

S 63 of the T 'usts Act applies to a case where 
Tarwad money tS unlawfully used in purchasing 
property Jor the Karnavan’s daughter To such a 
case the last clause of S 64 does not apply which 
means and includes the passing of money ni the 
ordinary course of business {Oldfield and Deva- 
doss, JJ,) Meenakshi Nethiak Amma v, Parvati 
Nkthiar (1923) M W N. 657 74 I C 1012 

S ^^—Applicability— Transferee from 

religious endowment^ 

A trail sfei ee irom a religious endowment is not 
protected by S 64 of the Trusts Act as the Trusts 
Act does not apply to public or private religious 
endowments and also because the manager is not 
a trustee 38 Mad 1064 dissented from {Ptpon^ 
J C ) G/tulam Haidar v Manager, Committee 
Samadh Baba Phula Singh 73 I C 711 

Ss 71, 77, 83, 94 — Trust becoming de- 
funct— Effect 

Where a trust becomes defunct, the trustee be- 
comes thereafter a simple trustee for the real 
owner of the properties {Jwala Prasad and 
Foster^ JJ ) Gobind Singh v MaharaJa Kumar 
Gopal Saran Narain Singh 4 Pat L T 731 

2Pat L E 27 

S {J]— Public trust — Failure of tiust 

— Rights of donor and his heirs 

The land in suit having been given for the 
purpose of bein? used as a road to connect the 
ma’n road with s public garden was held by the 
District Board as a tr» stee for the public, and 
when the land on which the gardens were planted 
was s 'Id 1 1 a private individual and the gardens 
ceased to exist, he fulfilment of the purpose for 
which the land in suit had been given became 
impossible Tbe trust was then extinguished 
under S 77 (c) of ih'* Trust Act and the donor of 
the property was ent tied to recover the land given 
7 A 382 Ref ^Martineau, J ) Gela Ram v Dt 
Board Muzaffargarh 1923 Lah 93 

S SZ— Applicability of—Saleby mort 

gagor of equity of redemption — Pre empUon — 
Vendee not tn possession— Rights of pre-emMor 
— Redemption of mortgage by vendee — Right to 
possession 

The defendants purchased the equity of redemp- 
tion in certain oroperty in the possession of a 
mor gagee and ^he vendor left wdh the defendants 
a sum of monev to pay off the mortgage The 
plaintiffs Sued lor pre-emption and obtained a 
decree and paid the entire coi sideration in Court 
wh ch waa wiindrawn by the defendants As the 
defendants wer»> not in actual possession, the 
plaintiffs could not apply for actual possession 
Subsequently the defendants paid off the amount 
of the mortgage and the plaintiffs sued for pos'ies-* 
Sion. Held that the title of the plaintiffs to pos- 
session became complete only on the date of the 
redemption of the mortgage, that no application 
)or possession could have been made in execution 
of the pre emption decree inasmuch as the defen- 
dants had not been entided to actual posaensiou 
*nd that the present suit was not barred by hmir 
tation {Ltndi^ay and Daniels^ JJ ) RAGHdBiR 
Singh v Jodha Singh, 48 A 48^ ' 

21 A L, J.417 L R 4A.^2^ 
73 1 0 646 1928 A^W, 
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TRUSTS^ACT, (1883), S 90. 

S 90 — Revenue sale of moi tgage pro- 

perty — Purchase by mortgagee — Effect 

Where a revenue sale of mortgaged property 
IS brought about partly by the mortgagee, and he 
purchases the property, the mortgage is re\ived 
but the mortgag.^r has to reimburse him for the 
money paid {Plumer and Suhbanna JJ) Kempan- 
NA V Muneppa 1 Mya I J 30 

TRUSTEES— for rent— -If matniatnable by 
one alone 

In the case of a religious and charitable trust, 
one trustee can sue to recover rent without im- 
pleading the other co-tnistee {Po Hun J ) Ma 
Se V U LuN 2 Bur I. J 266 

— Insolvency — Trustee appointed to 

realise assets of tnt>olveni — Negligence oj trustee 
— Rights of creditor against insolvent while 
arrangement in force 

Negligence on the pait of the trustee appoint 
ed under an award to realise the assets of the 
insolvent will not entitle plaintiff, a creditor, to 
recover his debt from the insolvent as long as the 
arrangement under the arbitration, to which be 
(the creditor) was a party or which he had sub 
sequently accepted, is in force nor has he any 
redress against another creditor who has assigned 
the debt due to him from the insolvent, with an 
indemnity bond, to the plaintiff until it is known 
whether or not the liquidation proceedings will 
result in the payment of insolvent's debt m full 

It is impossible to allow one creditor who is a 
party to a seitlement to proceed agamst a trustee 
m respect ot one debt alone If he wishes to pro 
ceed at all on the basis of the settlement he must 
sue to enforce the settlement as a whole 
{Kennedy J C and Madgavkar, A J C) Dowlat 
Ram V Rupsi Madhowji 1923 S 33 

TRUSTEE UE SON TORT— Accounts— Ltabihty— 
WilfuU default 

Where on the death of a shebait his son though 
not legally entitled to succeed to ;k up the manage- 
ment, he IS liable as a trustee de son tort and 
cannot set up hxb want of title as a defence To 
get a decree on the fooung of wilfull default, the 
cestui qui trust must allege and prove at least one 
nstaoceof wilfuU default He must prove sime 
portions of the trust fund which were not re 
ceived ought to have been collected The liability 
in such a case is much higher English Law on 
the subject reviewed {Mooketji and Rankin^ JJ ) 
Raja Peaky Mohan Mookerji v Manohar 
Mookerji. 27 C W N 989 38 0, E J 255 

74 LC 378 

ULTRA VISES - Exemption of Crown lands 
pom ta\— Levy of tax from persons occupying 
Crown lands 

Tenants who occupy crown property not as 
officials of the Crown but fer commerical or busi- 
ness purposes are liabfe to taxation so long as 
the assessment is based on their interest or occu- 
pation^ tlie same is not ultra mres the powers of 
thelegislatoe {Lord Pamoor) The City of 
tKeai- ^ Attorney, General of Canada 
^ ^ 33M L T 267 {P 0) 


U P BIST MUNICIPALITIES ACT, S 116 

Powers of Indian Legislature 

The Indian Legislature has powers expressly 
limited by the Acts ot the Impeial Parliament 
which created it, and it can do nothing 
beyond the limits which circumscribe those 
powers But when acting within those limits it 
is not in any sense an agent or delegate of the 
Imperial Parliament but has and was intended 
to have plenary powers of legislation as large, 
and of the same nature as those of Parliament 
itself The established Courts of Justice, when 
a question arises whether the prescribed limit® 
have been exceeded, must of necessity Determine 
that question , and the only way in which they 
can properly do so, is by looking to the terms of 
toat instrument by which, affirmatively, the 
legislative powers were created, and by which 
negatively, they are restricted If what has been 
done is legislation within the scope of the affirma- 
tive words which give the power, and if it violates 
no express condition or restriction by which that 
power IS limited, it is not for any Court of Justice 
to enquire further, or to enlarge constructively 
those conditions and restrictions The British 
Parliament intended to give the widest powers to 
the Indian Legislature, and that though relying 
on the latter's good sense not to abuse those 
powers, it yet retained practical checks m case of 
necessity {Macleod, C J Marten and Crump ) 
Alfred Wilkinson v Wilkinson 

47 Bom 843 25 Bom L R 945 1923 Bom 321 

U P COURT OP WARDS ACT (IV of 1912), 37— 
Disqualified Owners— Death of— Property inherit- 
ed from proprietors — Superintendence of Couit of 
Wards — Effect on contract by heir See (1922) Dig 
Col 1048 Dalip Singh v, Khukshed Husain 

44 A 706 

— S Notice — Transfer if got s the bene- 
fit of 

A notice given to the Court of Wards does not 
enure to the benefit of the transfeiee {Reves and 
Dentels, JJ ) Muhammad Siddiq Ali Khan v 
Anwak-ul-Hasain 46 A, 663 L R 4 A 263 
21 A L J 621 74 I C 389 

S 61 — Personal liability of ward — 

Covenant — Breach of warranty 

The breach of a warranty implied by law in 
respect of a sale effected by the Court of Wards 
cannot result in a personal liability of the ward 
Though under the general law a guardian cannot 
covenant to improve personal liabilities on the 
ward, under S, 61 U P Court of Wards Aci, if 
a specific covenant is entered into by the court 
of wards, he is personally liable on it {Waztr 
Hassan A J C) Pirthi Pal Singh 7/ Raja 
Muhammad Eja^ Rasul Khan» 74 1 C 90 

U P, DISTRICT MUNICIPALITIES ACT, S 116- 
Mufktctpal rubbish ani night soil — Property m— 
Muntctpal servant selling mght-soil and rubbish 
and appropriating proceeds-^ Breach of trust— ‘ 
Penal Code, S 420 

S, tl6 of the U P Municial Act vests in the 
Municipality the care of night soil deposits and 
also on rubbish and night soil collected by the 
Municipality from houses An airangement by 
which the Municipality undertakes to collect all 
night soil and refuse from private houses, through 
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U P BIST MUNICIPALITIES ACT, S ;336 

the instrumentality of customary sweepers for a 
reward arranged by contract between them from 
time to time does not affect the right of the 
Municipality to the rubbish and when collected 
Where therefore a sanitary Inspector of the 
Municipality used his influence with the sweepers 
and had the night soil sold privately and appro- 
priated the proceeds Held that he was guilty of 
an offence under S, 409 I P C, (Walsh, J ) 
Hori Lal V Emperor 45 A S8l 

21 A L J 149 L E 4 A 62 (Cr ) 1923 A 480^ 

■■ -S ’Contra ct to 

do certain works — Disallowance of bill of Con 
iracter 

Pltf contracted with a municipal council to 
bmld certain huts On examining A's bills the 
Municipal Engineer reported that certain items 
could not be allowed The Municipal Board 
thereupon with held payment for those items In 
a suit by the plaintiff after the lapse of 4 years 
for recovery of the amount held that the suit was 
barred by the provisions of S 326 of the Muni 
cipal inasmuch as the act was done by toe Board 
in its offlcjal capacity (Mears, C J andBaneriea 
J) Abdul W’ahid v The Municipal Board, 
Allahabad 21 A L J 161 L E, 4 A, 479 
9 0 & A I E 327 71 I C 1032 
(1923) A 267 (1) 

U P EXCISE ACT {IV OF 1910), S 64 (c)— Part- 
nership — Liability of all for wilful breach by one 
Just as a master would be liable for a wilful 
breach of a licence condition by his servant, one 
partner Is liable if another sells liquor in contro 
venhon of the licence granted (Walsh, J) Em- 
peror V Jwala Prasad 45 All 642 

1924 A 101 

S 71 (a) — Report by Police sub Inspector 

— Magistrate if can take cognisance 

Under the rules framed by the Government 
under S 10 Excise Act, a police sub Inspector who 
has been invested with powers under the Act is 
an excise cfficer and a Magistrate has jurisdiction 
to take cognizance of any offence reported to him 
by such officei (Mears^ C J and PiggotUJ) 
Emperor v Chhater Singh 21 A L J 922 

U P lAlfD BEVENUE ACT (III OF 1901) -’Sir 
land — Settlement entries 
Quc^re whether a settlement entry can be taken 
as conclusive proof of the land being str. or if it 
can be rebutted on proof that the land could not 
be str according to the law m force at the time of 
Ibe settlement (Fremantle^ S M ) Mt, Smirkha 
KUA|i V, Ram Tahal Rai L B 4 A 198 (Bev ) 

S 4 (12-a) — Land recorded as sit fiom 

Prior to the Act — Right to eject 
lai a suit in ejectment where it is shown that the 
land has been successively recorded as sir even 
before the Land Revenue Act and Agra Tenancy 
A,ct it IS not necessary to show that the land had 
actually been cultivated for 12 years before the 
i^Acts came into force (Fremantle S M and 
f Burn^ I U ) Lal Bingh v Dhanpat 

L B 4 All 387 (Bev,) 

I r . " a# 29 — ^ Land m Agra — Demarcation 


\ U P LAND BEVENUE ACT (III OF 1901), S, 34 

Land in Agra may be the subject of demarca- 
tion proceedings under S 29 or S 41 of the Land 
Revenue Act (Burn, J M ) Mira Ezaz Ali 
Beg V Amir Ullah L B 4 All 381 (Bev ) 

S 33 (2) — Mutation effected — If can be 

altered 

The terms of S 33 (2) U P Land Rev Act 
are wide and they allow to be recorded all 
changes that may take place and any transaction 
ihat may affect any of the rights or interest 
recorded 

After widow's name was recorded as heir, if a 
will IS found under ivhich she gets a portion only 
the rest going to the daughters, an alteration 
must be made in the register of mutation (Fre- 
mantle S M and Burn, J M ) Mx Bhikoo 
V, Gargi Dtn 9 0 & a L B 781 

S 33 (2)—Patwarts papers— Correction 

of en ors 

Patwaris papers prepared at a summary quin- 
quennial settlement are merely annual registers 
and even if they did constitute a record of rights, 
an error therein can be corrected under S 33 (2) of 
the land Re\enue Act (Fremantley S M. and Burn 
J M ) Mahabir Prasad v. The Ajudhia Estate 
L B 4 A 367 (Bev ) 

S Ejectment — Sir land — Qabiz 

A person who is a mere qabiz of sir land is 
not entitled to sue for ejectment Where the 
purchaser of a share in a zemindan did not obtain 
mutation in his favour under S 34 of the Land 
Revenue Act but was recorded as in possession of 
sir plots he has no right to sue for ejeciment 
of the person cultivating the plots as represen 
tative of the sir-holders (Burn^ S M and 
P ear sou y J M ) Avadesh Singh v Gajadhar 
Singh L B. 4 A, 37 (Bev ) 

S 34 (2) — Lease of specific aieas— 

Record in Khewat 

The lease referred to in S 34 (2) Land Re- 
venue Act is a lease of zamindari rights under 
which the lessee manages a mahal or a portion 
of a mahal The entry of a lease nf a specific 
area which is not occupied by tenants but which 
the lessee takes up either in cultivation or for 
building IS not provided fdr in S, 34 (Fremantle 
S M) AJodhyaDasu Bishun Mohan Sahai 
I B 4 AH 392 (Bev) 

S 34 SUB -S 5 — Succession report — 

Necessity for— PatwarPs report — Report by pro- 
prietor during pendency of suit — Sufficiency 

The language of S 34 Sub S 5 of the U P 
Land Revenue Act is perfectly general and it is 
impossible to regard that section as being appli- 
cable only to cases under the Land Revenue Act 
A report made by the putwari is not a substitute 
for the report which the Act itself requires to be 
made by the proprietor A report by the pro- 
prietor IS a pre-requisite to the institution of a suit 
for profits be a person other than the recorded 
proprietor Until the report required by the 
section has been made the court is debarred from 
entertaining the suit (Darnels, A, J C ) MT 
RUQAIYA BEGAM V IMDAD ALI 9 0 J, 690 
9 0 & A I B 81 ‘?4 L C, 321 
1923 Oudh 117 
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V, F LAND REVENUE ACT (III OF 1901), S 36 

— — S ZQ—Expropnetary ienancy— Agree 

ment to accept less than standard rent-^Effect 

of 

When the parties have agreed to a rent lower 
than the standard rent, when the amount fixed is 
not unreasonable the court is bound to fix that 
rent under S 36 (Fremantle^ S M and Burn, 

J M ) Kamta Prasad v Mohan Debi 

L R 4A 119 (Rev) 9 0 & A L R 535 

36 — hand — Mortgage — Possession not 

given — Interest — Liability for 
Where a proprietor usufructuarily mortgages 
his sir land and also stipulates that, if he does 
not give possession of the land to the mortgagee 
he would re-pay the mortgage money with 
interest at a fixed rate and does not give posses- 
sion he cannot redeem the mortgage without 
paying interest [Ryves, J ) Janki Ram v 
MISRI Lal *<1 1 0 382 1923 A 377 

S 30 . — Proceedings under — Written 

statement -^Rtght to file 

The Deputy Collector received a report from 
the Thasil and on that recorded that there was no 
land in which the ex-propnetory rights accrued. 
This record of his was made without information 
to the parties so that the> had no chance of filing 
written statement as they have a right to do 
under the rales Held the procedure was illegal 
(Fremantle, S M) Manzoor Ahmed v Fasih 
Ahmed L R 4 A 219 (Rev ) 

9 0 & A L R 760 

S ZZ—^Tiansfer of interest tn groves-- 

Application to record — Maintainability 
The transferee of the equity of redemption in 
certain groves can apply to have their names 
recorded by the Land Records Officer 
(Fremantle, S M) DaUlat v Ajodhya Rai 

L R 4 All 305 ) 9 0. & A L R. 768 

— S ^O—Right to possession — Enquiry into 

The questions of title to possession and of an 
absolute title are quite different and the fact that 
the decision as to possession is based merely on 
a summary enquiry as to the person best entitled 
to the property cannot be used as an argument 
that the Court is not competent to decide the 
question of title to possession when the section 
requires a Court to put the person into possession 
(Ashworth, J C ) Surendra Bikram Singh v 
Emperor 73 I C 163 24 Or I J 637 

g ^2'-Corfectton of Jamabandht'— Pro- 
cedure 

In a case to wl^ich S 42 of the Land Revenue 
Act aoplies the Assistant Collector is bound to 
observe the procedure for trying suits laid down 
by the Act If this is not done his decision is 
liable to be set aside (Burn S M and Penfon, 
J M) TiLAKhINGH V JHABBA SlNGH 

L R 4 A 46 (Rev,) 

— -S ^--Inquiry— Ev^dence^Siatements 

made to Naih Tahtildar— Admissibility of 
In a case coming under S 42 of the XT P Land 
Revenue Act the Court must hear the whole of 
the evidence on which it relies and cannot rely 
on statements made to i a Tbasildar oraNaib- 
Tahsxldar except m the case wheie formal com- 


U P LAND REVENUE ACT (III OE 1901), S 86 

mission IS issued (Fremantle, S M and Burn^ 
J, M) Kolhu Barai V Sital Chaube, 

L R 4 A 234 (Rev ) 

S ^2— Miitahon— Parties not !>ummoned 

^Report of TahsddarStatus of tenant 
An order of mutation based on the report of a 
Naib Tahsildar without summoning the parties 
and deciding the nature of the tenure is not a con- 
clusive order as to the state of the parties under S 
42 of the Land Rev Act (Fremantle, S M and 
ButnJ M ) Chattar v Raja Suraj Pal Singh 
1 R 4 A 873 (Rev ] 

L R 4 A 442 (Rev.) 

-S 42 — Omission to comply with section 

— Effect of — Decision of question as to whether 
a person is an occupancy or non occupancy 
tenant 

In cases where the question is whether a culti- 
vator has not occupancy rights or occupancy 
rights the procedme enjoined by S 42 of the 
land Revenue Act must be strictly followed and 
if it IS not followed, any order passed does not 
constitute res judicata. (Burn, J M) ChunNI 
Gokul Chand L R 4 a 120 (Rev ), 

-S Mutation cases— Duty of Court to 

record findings on question of possession 

In mutation cases it is the duty of the Court to 
record a finding one way or the other on the 
question of possession or gnen definite reasons 
for the conclusion that it is impossible to record a 
satisfactory finding If it fails to do so, it is 
failing to comply with the definite provisions of 
the law (Burns M and Perason, J M) JAG- 
MOHAN Singh v Sri Tarurji 

L R 4 A 62 (Rev) 

g 57 — Entries tn settlement records— 

Correctness — Presumption — Rebuttal 

Entries in settlement records are presumed to 
be correct but if it is sought to be rebutted by 
entries in previous annual papers, the court 
should consider in every case whether the pre- 
sumption IS rebutted It is not correct to say that 
in no case can the prior entries rebut the pre- 
sumption (Fremantle, S M and Burn, J M) 
MuRLi Prasad Avasthi v Saran Chamar 

L R 4 All 434 (Rev ) 

S 86 -Xess'— Meaning of— Customary 

dues payable to the Zemindar 
The word ’"cess" is used secondarily to denote 
demand for contributions in cash or kind to be 
devoted to the benefit of the vilhg: as a whole 
and when used in that sense the word rtlmost 
means a rate Another sense m which the word 
IS used IS a demand by the zemindar for provision 
of certain articles or the doing of certain services 
for his own personal benefit When the word is 
used in this sense it is better to refer to the de 
mand as a demand for dues and in these cases 
the dues demanded are customary dues A cess 
levied in accordance with village custom can only 
be recoverable if recorded by the Settlement 
Officer and generally or specially sanctioned by 
the local Government Mere payment of these 
dues for 20 or 30 years is insufficient to establish 
a Custom to pay the cesses (Stuart, J ) MahoMed 
Asghar Ali Khan v Rammon 

1923 A. 378 , 71 I C 432. 
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XJ. P lAKD REVENUE ACX (III OF 1901)» S 87 

S, 87 — Enhancement of rate of rent— 

Procedure 

Where all that a tenant claims as a matter fact 
IS that he has always held at a favonrable 
rate and he should continue to do so, the 
tenancy Act makes no special p’^ovis on for such 
cases , but, on the analogy of S 87 of the Land 
Revenue Act which deals wnh the detei niinanon 
the rent of occupancy tenants at settlement 
and provides that “ When it is proved that by 
local custom or practice any class of persons 
holds land at a favourable rate of rent, the rent 
shall be hxed with reference to such custom or 
practice,” it might be held that the order of the 
Assistant Collector winch fixes the rate at Rs 1-4 
per bigha instead of Rs 1 was fair and equitable 
and also m accordance with the law, in the 
circumstances of the case (Fremantle^ S M 
and Burn, J , M ) M \haraJa Kesho Prasad 
Singh v Mahendra Prasad Singh 

L E 4 A 225 (Eev ) 

s X07 — Partition— Co sharer — Right of 

Hindu daughter — Life interest under father’s 
will (1922) Dig Cor. 1053 Bahadur Singh 
V Mohini KunwaR 46 A 13 

“S 111 — PartiUon— Objection affecting 

proprietary rights — Revision 

Cotjhirers who have filed objections affectmg 
their proprietary rights m a suit for partition are 
entitled to have those objections decided accord- 
ing to the provisions ot S 111 of the Land 
Revenue Act [Burn, S M and Pearson^ J M ) 
Ghurahu Singh v Dubar Singh 

I E 4 A 88 (Eev ) 9 0 & A I E 199 

S lll-^Partihon ptoceedings— Civil and 

Revenue Court 

A party to a partition suit may not while the 
partition suit is pending, bring a suit against 
another party in the civil court to clear his title 
otherwise than under the direction of the court 
hearing the partition suit The basis of this 
proposition is that the partition suit is given 
jurisdiction in respect of title and this impliedly 
makes the question of title an essential part of the 
partition proceeding so that a civil a court is 
debarred from entertaining questions of title 
except in a suit instituted by direction of the 
partition court It does not follow from this 
that a party not directed to bring a title suit 
cannot join a party directed to do so in bringing 
of one A direction by a Revenue court m the 
process of a partition suit under section 111 (b) to 
one party to bring a title suit in a Civil Court 
implies the right of joinder in the suit of any 
person as plaintiff in whom a joint right of relief 
exists The direction to bring a suit to any person 
must mean that he is to bring it according to, and 
IS ’permitted by, the law of procedure, O 1, R 1, 
Code of Civil Procedure allows such joinder. 

A . J C ) Mt Kusam Dei v Har 
rii?Tr 26 0 C 98 74 1 0 459 

Xll — Partition — Question of pro 
hUe--Procedure, 

j objection that the applicant is not entitled 
tg\a Wgey proportion in the shamilat land than 
the frachonat share in hfs name is ope involving 
|rppr*ietary^ title and should be 


U P LAND EEVENUE ACT (Itl OF 1901)j.S 126* 

dealt with under S 111 of the Land Revenue Act 
[Bu^n, S M Pearson, /,) Jadunandan Singh 
V, Paltu Singh, L E 4 A 162 (Eev ) 

Ss 111, 112 — Paitition by Revenue 

oiut — Finality of 

The order of a Collector in partition proceedings 
can be final like the decree of a Civil Court only 
if all the conditions of S 111 of the Land 
Revenue Act are complied with, If the older deals 
with properties not the subject of the application 
or objection, the same can again be made the sub- 
ject ot litigation in a Civil Court [Waztr Busan, 
A,J C) Narotam Das v Sheikh Mahomed 
Ra7a 9 0 & A L R 1030. 

S, 111 (c) — Dismissal of objection 

Appeal to Civil Court 

Where m partition proceedings before a 
Revenue Court a question of title was raised but 
the objection was dismissed, the order is one 
under S 111 (c) and i^ appealable to the Civil 
Court [Dalai, J C ) BhagwaN DuT v Bru 
BhukHAN 9 0, A; a L E 886 

S, lVt--Pa} iition — Expropnetory and 

Occupancy holdings, if included, 

Land held by a co sharer as ex-propnetory or 
occupancy holding is not land held in severahty 
within S 117 of the Land Reienue Act It 
should be available for dis ribution among the 
sharers on partition [Fremantle S M and 
Bui n, J M) Ajudhia Prasad v Fazal Ahmad 
L E 4 A 242 (Eev ) 

S 117— Paitition — Groves — Mode of 

See (1922) Dig. Col 1055 Jageswar v, Sheo 
Shankar Lal 9 0 & A L E 367 

Ss 117, 123 & 125 — Scope of — Land 

held in severally — Common land, bee (1922) Dig 
Col 1055 Gokul v Shadi 9 0 & A L E, 98 

S 123 Cl Z— partition — Annulment^ 

Powers of Deputy Commissioner 
S 123, cl 3, of the Land Revenue Act gives 
a Deputy Commissioner power, when a partition 
case goes up to him for orders, not to confirm it 
or to pass such other orders as he thinks fit*' In 
a case where it was a question of embarking on 
a new method of or procedure or of abandoning 
the partition altogether it is obviously reasonable 
that a Deputy Commisioncr should exercise^ the 
powers conferred on him by this* clause (Pcar- 
son^ J M ) Ram Bharosey v RaghubaR Dayal 

L B 4A 41 (Eev,) 

— — — Ss 126 and IZZ-^Partitwn — Directions 
for — Appeal — Proocdtite ^ 

Thou^the Deputy Commisioner’s order direc-*' 
ting that a perfect partition be made in compacf 
chaqs on the auihonty of S 125 of the L^hd 
Revenue Act does not come under S 133 and is' 
not therefore appealable still when an appeal has 
been preferred the Court would'go ipto the matter 
and decide the dispute instead of allowing ,the 
partion proceedings to be the subject 6f a further 
appeal [Frematle, S. M) Bashir tJD- D in Mt. 
Bhagwan Del X E 4 a 14$ (Eev,) 

ss 126: and XZX'^PMttion—Cldim^^ 

Wiihifrawal of . 
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IT P XAND EKVENUU ACT, S 126 

Claims under Ss 126 and 127 of the Land 
Revenue Act must be made before the confirma- 
tion of partition. They cannot be entertained at 
a later stage 

Where a claim to ex-propnetory rights was 
made at partition but was withdrawn, it could not 
be made at a later stage, 17 A L J 1072 , 2 U 
D 521 ,4 9 D 392 foil [FiemantleS M and 
Burn, J M ) Madan Singh v Phul Singh 

L. R 4 A 264 (Rev ) 

Ss 126 and 12Y —ParUiton — Finality of— 

Exproprtetary rights— Claim of- 
The principle which governs the finality of 
partitions is that the partition record defines the 
rights of parties to the partition as against each 
other finally and exhaustively No party to a 
partition is entitled to deny the accuracy of t'le 
partition record when to do so would be injurious 
to any other party 

The provisions of Ss 126 and 127 of the Land 
Revenue Act give an ex proprietory light in the 
circumstances described in them But this is a 
right which may be waived, and if it is not claim- 
ed , at the time cf the partition, it is lost and 
cannot be claimed af*erwards The right is also 
lost as provided in S 126, if it is not maintained 
by cultivation after the partition takes effect S D 
No 2 ot 1898, S D No. 6 of 1913 and S D No 
l7 of 1919 considered, 17 A L, J 1076 foil 
(Fremantle , S, M and Burn J M ) Durga 
Pande V Mewa Pande L R, 4 A 263 (Rev.) 

9 0 & A X R 569. 

S 133 -Order confirming partition Appeal- 

Manner of partition question as to See (1922) Dig 
Col, 1056 Hakim Md Hamid Alt Khan Hakim 
Md. Mahboob Ali Khan 9 0 & A X R. 281 

g 138 gs^ ( 3 ) and (^^AppUcabthty 

of — Responsibility for rent payable to Talukdar 
In S 138 Sub Ss (3) and (4) provision is made 
for the limitation of the joint responsibility of 
the co-shareis in any newly constituted mahal to 
the rent due in respect of that mahal only It is 
also provided that all objections to distribution 
of the lands of a mahal into new mahals at the 
time of partition shall be decided by the Collector, 
There can be no doubt that the responsibility ot | 
the co-sharers mentioned in these provisions 
would support the contention 
Section 138 merely refers to the responsibility I 
for revenue to Government inter se of the owners 
of talukdan mahal which was partitioned and 
does not refer to the responsibility inter ss of the 
l^sees for rent to the Talukdar in the various 
lessee mahals (Ashworth, A J C) Jugnu Khan 
V Rudra Partab Singh. 26 0 C. 118. 

74 1 0 429 1923 Oudli 216, 

— — Sa. 200 and 201 — Ex parte decree Absence 
of party at adjourned hearing — Procedure — 
Appeal, 

200 of the U P Land Revenue Act applies 
only to a case where a party neglects to attend on 
the day specified in the summons for his atten- 
dance and it does not ctjver the case of a pafty 
b6ing absent on a day to which proceedings may 
haive been adjourned In such a case an appesd 

Y. D.— 82 


V P mXTNICIPAXITIBS ACT (II OF 1916), S 2 

lies {Fremantle, S M and Burn, J 
Lachman Singh v Tirlok Singh 

X R 4 A 154 (Rev ) 

— — -S 233 — Partition suii—Propnetary title 
— Power of Civil Court to try 

Where in partition proceedings a question of 
proprietory title is raised before the Revenue 
Court and the Revenue court has refused implied- 
ly to permit its decision by the Civil Court and 
[has proceeded to determine the question itself 
its decision is final [Stuart J ) Deoki Dube v 
Uma Dat 1923 A 369 71 1 C 292. 

S 233 (k) — Application for peifeot 

partition— Objection by part proprietors— Com- 
pletion oj partition — Suit after seven years — 

I Matniatnabihiy 

One of the proprietors of a Mahal applied for 
perfect partition under the U P Land Revenue 
Act and another proprietor objected claiming that 
he was also part proprietor The objector was 
directed by the Revenue authorities to estabLsh 
his claim m the Civil Court and he brought a suit 
and obtained a decree declaring his rights The 
Revenue Court was not informed of this fact at 
all and the partition proceedings were completed 
seven years later he sued for lecoveryof possession 
of his share in the Mahal Held that the suit was 
barred under S 233 (k) of the Land Revenue Act 
(Ryves and Daniels, JJ ) Ram Charitra v Mohan 
Dei 46 A 309 21 A X J, 169 

X R 4A 82 (Rev) 711, C 488 
1923 A 210 

-8, 233 (k) CiVil Court — Jurisdiction, 
when ousted 

To oust the jurisdiction of Civil Courts under S 
233 (kj U’ P Land Revenue Act. it must be shown 
that all the conditions relating thereto are satisfied 
(Waztr Hasan, A J C ) Narotarm Das v 
Sheikh Mohamad Raza 9 0 A A X R. 1030 

S 233 (k) Partition proceedings — If 

binding on mortgagee 

It IS only the parties to a partition proceeding 
before a Revenue Court that are precluded from 
disputing ns correctness before a Civil Court 

A mortgagee from one of the parties is in no way 
affected by the Revenue Proceedings and can 
always proceed against his mortgagors share He 
IS not necessary party to partition proceedings, 
[Dalai, J C ) Mt, Janka v Shiam Kishore Lal. 

9 0 & A.X R, 742. 

V P XOCAX RATES AOT <1 of 1914) S X4*-CofJ- 
tract — Meaning of 

“Contract’^ as used in S 14 of the U P. Local 
Rates Act must mean a contract between the 
landlord and the under proprietor or permanent 
lessee, tn addition to being a contract in its legAl 
sense, [Wanr Hasan, A J C) Sheikh Ali 
Abbas v Raja Kunwar Sher Bahadur Singh 
9 0» & A X R. 815 75 I C 26T 

H P HtTKICIPAXITIES ACT (II OF 1916). Ss. 2 
andlli (g)— Public street— Encroachment See 
(1922) Dig Col 1057 Municipal Board of 
Benarks V Ram Kishna Das 70 I, C 416* 

— ^ Si 16 (3) (c )— of ptofir^—Meamng 

of^Bfection —Municipal contractor, ' 
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V. P. MUNICIPALITIES ACT. (11 OP 1916). S. 20. 

The words “ plat:e of profit’' have a defin>te 
historical association and when coupled with the 
word “office" are familial. A contractor who 
. receives remuneration for supply of articles to a 
municipality cannot in accordance with the 
oidinary meaning of the word “ pla<5e” be said 
to hold a place of profit. 

The proper meaning which should be ascribed 
to the words “ place of profit" in S. 16 (3) ,c) is 
one which denotes position and employment in 
the sense of having a uile attached to such em- 
ployment and a definite standing and partaking 
of the nature and character of that of master and 
servant. That is, a position in relation to the 
Board m winch the Board can require a person 
to obey its command and fo do cer aiu work or to 
render personal services in return for remuiiera 
tion. instances of this kind read ly occur to one, 
e.g , a consulting Engineer who for a retaining fee 
holds h mself at readinesb to give expert opinions 
and furnishes repoits ; a whole or pait time 
medical officer with defined dunes toward^^ the 
Municipal Board , and each and every Mumcipa 
set vain of any grade. This lule is necessar\ 
because members of a Board should not be in the 
false position ^f being masters and ser/auts at 
One and the same nme (il/^nrs, C. /. and Figgotl 
J.) Mahomed BaKsh v Mahomed Abdul Bvgi 
KHAN. 45 A. 720 . 21 A. L. J. 661 

L. E. 4 A 587 : 74 I. C 490 

Ss. 20 and 22 — PetiUon tf should be pre- 
sented pet sou ally to colU a or— Practice, 

Ss. 20 and 22 of the U, P. Municipalities Act 
need not be consiiued so strictly as to invalidate 
petitions n it preseiit^-d personally to the Collec 
tor. If t WrtS the practice of the paiticuhir 
District that peutio> s to ihe collector are in his 
absence received by some o her officer who 
would hand them over then piesentation lo that 
offi'^er is sufficient It must reach tne colleci or 
well within the period of limitation. {Mtars, C, 7, 
and Piggoti, /.) Sukaj NaRaIN v. Jang 
Bahadur. 45 A. 687 ; 74 I. C 2 

S. 23 (c) — Election to Municipality— 

Rival candidates — Withdrawal of one during 
polling leaving burvtvor sole candidate — Pro- 
cedure 

The poll opened with two candidates for one 
vacancy in a Municipal Council and before the 
time came for the poll to close and votes to be 
Counted and the Reiurning Officer lO declare wno 
was elected, before that time arrived there was 
only one candidate and that one Candida e a 
candidate for ihe one vacancy. The returning 
officer thereupon closed the poll and declared 
the remaining member duly elected. Held that 
bis action was legal. Rule 36 (1) of the Munici- 
pal Rules and Bye I aws of the particular 
Municipality,, provided that a poll should be 
taken on tue day for the election when the number 
of duly nomina ed candidates who weie entered 
in the schedule and who had not withdrawn their 
oan^i^ture before the time fixed for the poll 
eiscpeded that of the vacancies. When you have: 

duly nominated candidates in the excess of 
vacarxxes ydu have got to have an election. Rule 
3^i(2)^p«Ovided - If t^ nupiber of such candidates 
equal to |bq number of vacancies, all auch^ , 


U. P. MUNICIPALITIES ACT (II OF 1916), S. 271. 

candidates shall be deemed to be elected" 
Therefore if there are three candidates and 
three vacancies, all such candidates shall be 
deemed to be elected; similarly two, similarly one. 
Though in terms rule 36 (2) does not contemplate 
nor is there anywhere any provision which 
contemplates the wi hdrawal of a candidate 
dating the few houis during which the polling is 
in progress, by analogy to the duties of the 
Returning Officer before the opening of the poll, 
It IS the proper course tor the Returning Officer 
to act m conformity with R. 36 (2) and if he finds 
only one candidate left for the one vacancy, to 
declare that man duly elected. {Mears, C J and 
Piggoti, J.) Sultan B^ksh v, Abdul Hamid. 

46 A. 685 : L R. 4 A. 335 : 

21 A. L. J. 639 : 74 I. C. 24, 

S. Action under — Strike by 

scavengers. 

S. 85 of the U. P Municipalities Act which 
renders a municipal sweeper who resigns or 
abandons his employment without permission 
liable to imprisonment h-r iwo months is very 
drast c and must be carefully worked Such 
action can be justified only by the extreme 
danger to the health of the town which would 
result if it was left unscavenged. {Daniels, J,) 
Angnoo V. Emperor. L. E 4 All 202 (Cr ) ; 

21 A L. J 808 : 9 0. & A L. R 922. 

S. 128 (B) — Breach of sanction— Penalty, 

Where persons are charged with ra’sing 
buildings contrary to approve i plans, the object 
IS to enable the public authority to control streets 
and buildings. Penalties are only intended 
in terror em and are not to be used vindictively 
for technical offei.ces. {Walsh. J ) Nihal 
Muhammad v. Emperor, 21 A. L J 774 ; 

L. R 4 A 226 (Or.). 

S. 186 — Material alteration— What is, 

THe rais ng of the plaint and the alterations 
made in the S’ze, p 'Sifi n or number ot the doors 
or windows cannot be treated as material altera- 
tion within the meaning of S 185. (Kanhaiya 
Lai, J, C.) Emperor v Babu Ram 

1923 Oudh 35 (1). 

S. 2Q1— Removal of building — Prior 

grant of permission — Effect. 

Even when the Municipality has sancti med the 
construction of a building, there is nothing to 
prevent it in the interests of public health from 
directing the removal or demolition of the same. 
{Daniels, J.) Babu Lal v. Municipal Board, 
Farrukhabad. 21 a. L. j 828 : 

L. R. 4 A 667 : 9 0. & A L. R. 1063. 

— — Ss 271 and 807 — Paving by Mumcipalify 

of a certain enclosure after notices to owner — 
Suit by the owner against the Mumoipakty for 
the restoration 

Where plaintiffs were found to have received 
the notices sent by the Municipal Board to pave the 
yard with brick so as to make it sanitary and there- 
after the municipal board itself . paved it with 
brick and sent the bill of costs to the plaintiffs, 
Held that the action of the municipality was perr^ 
fectly legal and within its powers and that no 
lies ag^in^ it for this action. (Gokul Pramd^i^ 
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TT. T. MPNICIPALITIES ACT (II OF 1918)» S. 326, 

Mahomed Qasim v. The Municipal Board 
Saharanpuk. 75 I, C. 60r . 1923 A. 371. 

S. Right to collect carcases— If tm 

moveavle property — butt for Limitation, 

A rig at to collect carcases of dead animals is 
not iminoveaoie property. The period ot h 
months allowed by S. 326 of the U, P. Municipa- 
lities Act applies to a suit fer declaration ot such 
a right against the Municipality {Rafiq, ana 
Stuart, JJ.) JHUNWA V, Municipal Boakd, 
Dhampur. 

45 A 267.* L. E. 4 A. 363 : 
21 A. L 101 : 71 I C. 291 . (1923; A. 179 

E. P. TOWN IMPEOVEMENT ACT, Ss. 56 to 59— 
Distnct Juage— Jurisdiction of^ to entertain 
application of the acquisition officer 

A land acquisitiju onacer referred a questmn 
arising under improvement Trust Act to ihe Dis- 
trict Judge, although a question arising lu respect 
of the acquisition ol the same laud by the Impro- 
vement Trust had already been betore t le 
Iniprovemeiu Trust tribunal. The District Judge 
Without tue slightest junsdictiuu proceeded to 
consider whethei lie naa jurisdiction or not. and 
decided ^hai the' tribunal consututed under the 
iyi9 Act nas ceased to exist. HrLd, that the 
Judge had no jurisdiction to consider wuether 
if had or it had no jurisdiction and that his deci- 
sion wa« in direct breacn oi tne provisions oi t>s. 
56 to 09 ot the Improvement Trust Act, {Walsh, 
and RyvoSt JJ*) M. T, Sukhrani Kunwar v, 
BauKHAN Singh. , 21 A L. J. 193 : 

71 1. C. 628 ;L. E. 4 A. 141 : 

(1923j A. 286. 

— S. Improvement trust — Reference 

to District Judge, 

A Land Ac^uisitian Officer has no power to 
refer to the District Judge any matter arising 
under the U, P. T. own Improvement Act when 
there is aa Improvement trust tribunal created 
under S. 57 of the Act* {Walsh, and Ryves, JJ i 
Mt. Sukhrani V. Bhukhan Singh. 

21 A. L. J. 193 : 71 1. C. 628 : 
L. E. 4 A. 141 : 1923 A. 286. 

E, P. VILLAGE PANOHAYAT ACT (V OF 1920)— 

Courts under — If subordinate to High Court- 
Power to transfer proceedings* 

Per Stuart, J Village panchayat courts con- 
stituted under U. P. Act VI ot 1920 are noi 
subordinate to the High Court either foi propose 
of S. 526, Cr P. Code or S. 22, Letters Patent and 
as such proceedings in one court cannot be 
transfered by ihe H gh Court to another court 
Per Kanhaiya Lai, /.—-The Hi^?h Court cannoi 
trauster proceedings under 5 52a, Cr. P. C., but 

it has power under S. 22 Letters Patent to transfer 
in a proper case. (Stuart and Kanhmya Lai. JJ,) 
Sat Narain v. Sarju. 21 A. L. J. 925. 

ESEEIOES LOANS ACT (X of IdlB)— Applica- 
bility of —Judgment on admissions tn pleadings 
— Power of Court* 

There is nothing in the Usurious Loans Act to 
prevent its application m favour of a defendant 
who confesses judgment. (Robinson, C. J. and 
May Oung, J,) S. P, M. Firm v, Maung Po 

KYa. 1 Eang. 580, 


WAJIB EL AEZ. 

VENEOE AND PEECHASER— Iwjiuhrf sale — 
Agt cement to sefl—Equites — Defe^>ce to suit 
The mongagar of certain properties agreed to 
sell the mortgaged property to the mortgagee, put 
him in possession, out finally referred to execute 
the sale deed. In a suit for redemption. Held. 
even if the sale is not invalid, the mortgagee can 
rely on the contract of sale aud it t^e period of 
limitation for specific performance has not expired 
set up bib right successfully and resist redemp- 
tion. (Duckworth, J.) Ma ProNE v Ma U. 

2 Bur. L. J . 233. 

—— Marketable title— What is — Repudiation 
of Contract — Rights of putchasei , 

The title which tue vendor in a contract for 
the sale of land must show nmst be a title in 
h mself or in those whom he has a legal or 
equitable right to requne lo join m ihe convey 
anv-e , he has no right to say, ihat some other 
per&oii i& wiiliag to enter into a contract and to 
torce the title oi that other per&on on the pur- 
chaser. Wnen a persioa sells pro erty which he 
IS netther aole to convey nimself i.or has the 
power to compel a conveyance ot it from any 
other person, ihe puicna^ei a^ soon as he tiaos 
that to be the case, may repudiate t'le coutiact. 
This rigiit ol lepudutuii must be disuiiguished 
from the common law right of rescission, and 
arises out ol that want oi m itualny, w.nch. unless 
waived, is generally latal to relief by way of 
specihc penorm.ince. But the ngnt must be 
exeiciseJ, it a. all, as soon as the detect is ascei* 
tamed. Ii, alter aaceriamiug the defeU, the 
purchaser still treat® the coiittacc as subsisting, 
ne does not retain the rigni to repud aie at any 
subsequent moment he may choose. (Mulla, J.) 
Paulo David v Daphtary. 2o Bom. L. E. 610. 
WAJIB-EL-AEZ^Construction-Custom or contract 
— Record prepaied under directions ot ihe Boaid 
of Revenue. See (1922j Dig Col. lObO, Sital 
Prasad v, Mahabir Singh. L. E. 4 A 17. 

^—^Construction — Ejeptment — Right of 

Zemindar, 

A Wajib-uTarz of a village provided that if 
the proprietors turn out. or eject or put out any 
ot the inhabitants, that inhab taut will have the 
right to remove the raatetiils"' /ti/d that it was 
not open to the Zemindar to turn out an inhabit- 
ant from his house on village abadi without as- 
signing sutficie- 1 cause A Zemindar who claims 
to turn out his tenantb arbitrarily must strictly 
make out that light, (Grimwood, C, J, and 
Saner ji, /.} Dina Singh v. Lala Devichand 

1923 A, 263 (2) : 71 1. C. 529. 

Construction— Rights of pro pnetor, 

A wajib-ul-arz provided ihat at the time of sale 
the proprietor of the land receives i of the sale 
price in virtue of his proprietary rights and also 
that any grove holder in possession under this 
custom Could ‘fell any tree and aopropnate the 
timber to his own use. Held where the gruve 
holder did not fell the trees, remove the tiftber 
and sell the same for their own profit, but they 
sold the trees as they stood and the vendee cut 
them down. {Piggott, J,) Krishna Datt Dube 
V Brij Lal. (1923) ail 269. 

' ' Custom Evidence of — Record of agre^n 

ment between parties^ ^ . 
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WAJIB-tTL-AEZ ■ 

A Wajtb-ul-arz- pnma facte^ is to be construed ; 
as embodying a record of custom, but it is quite ’ 
clear that this presumption must give way if the i 
language of the documents itself indicates that | 
the record is not one of custom, but of contract ' 
While it may be the case that the word iqrar” ' 
which is often interpreted “agreement” is an 
ambiguous word the words **so long as this 
Settlement lasts the following conditions shall be 
binding on us” clearly indicate that whatever 
usages were recorded in this document were 
recorded as usages of contract and not of custom 
{Rafiquc and Piggotf, JJ) Hari Singh v, 
Harbans Lal 72 I C. 491 : (1923) A. 488 (1). 

'•Entry tn—^Consirtichon, 

The Wazib-uUarz provided “ The rule of 
inheritance and division (thereof) in this village 
is that on the death of a co-sharer his sons 
become owners of his share m equal shares 
and the daughter does not get any share by 
inheritance, If a co sharer has several wives, of 
whom one has one son and the other several, then' 
on the death of the co-sharer his share will be divi- 
ded equally among his sons*’, Held^ the only con- 
structioia which can be put on the entry is that on 
the death of an owner of the village no daughter 
of his is under any circumstances entitled to a 
share in- the property by right of inheritance 
whethar he had left sons or not. If a daughter 
had no right to inherit her issue could not 
inherit. The provision that on the death of a 
co-sharer his sons become owners of his share in 
equal shares was probably inserted to exclude 
any claim under a custom of primogeniture which 
is not an uncommon custom in Oudh. (Sir John 
Edge), Balgobind v. Badriprasad. 

45 M. L. J. 289 : 26 0. C. 217 : 

45 A, 413 : 38 G. L- 302 : 

33 M L. T, 317 (F. C.) (1923) M. W. N. 799 ; 

9 0. & A. L. B 581 : 10 0. I. 3, 368 : 

74 I. C. 449 : 50 I. A. 196 : 

21 A. L. J, 578 : (1923) F, C. 70. (F.C.) 

~*^ Entnes tn — Custom. 

An entry in a Wajib-ul-arz is pnma facie 
evidence of the existence of a custom unless there 
is anything in the Wajtb-ul arz itself which 
negatives the idea of such an existence or there is 
other evidence to the contrary or such custom is 
unreasonable or unenforceable, the presumption 
would be that such a custom exists, [Lindsay and 
Sulaiman, JJ ) Gayan Singh v. Babu Lal. . 

21 A. L. J. 822 : L. E. 4 A. 557 : 

9 0. & A. L. E. 1019. 

Entry in —Pre-emption — RebuiiaL 

There was an entry in the wajtb-ul-arz of a 
village about the existence of a right of pre- 
emption ; evidence was let in that 50 years pre- 
viously, there was only one proprietor m the 
tillage, Held this did not rebut the presumption 
^’Correctness, as the right of pre-emption might 
g^own up in the period of 50 yQZxs.(Ltndsay 
Sttlaima^, /A) Ram Das Rai v. Sheikh 
.|imJi:tGHAFobR. , . 74 1. G, 297. 

<1 * ‘ 

Ti^f\ " J"E vi4^ntiary 'value of— Rebuttal, 

,*The WScftb-al-arz is strong, pnma facie evi- 
dene©^of^ct*siam and in order to over him the pre- 
i^p4k>n in its favour, there must he convincing 

; 


WILL. 

evidence to satisfy the court that in fact the 
Wajib-ul-arz could not reasonably be treated as 
evidence of custom. [Lindsay and Kanhatya Lal^ 
JJ.) Sher Muhammad Khan v, Parbhv Lal. 

21 A. L. J. 801. 

WASTE Registration— Mere allotment 

The mere ” allotment ” of State waste land , 
Without actual possession ten years ago gives no 
right which can be enforced in a Civil Court, 
against the persons actually in possession. 
[Brown^ A. J, C.) Ma Ngwe Pyu v. Maung Pon 
Saing. 1923 Rang. 117. 

WATERS — Riparian owners — Rights of — Ease^ 
ment natural right. 

The right to water flowing though artificial 
courses isnght of easement, and must rest on some 
grant or some arrangement, either provejS or 
piesumed from» or with the owners of the land 
from which the water is artificially brought, or in 
some legal origin. It is quite distinct from the 
natural right, which, is a natural incident to the 
ownership of land, and entitles prima facte each 
succesive riparian propietor to the* unimpleaded 
flow of water of a natural channel in its natural 
course, and to its reasonable enjoyment as it 
passes through his land, In the case of artificial 
water course where no easement or customary 
right enjoyed by the plaintiff has been proved only 
diminution of supply (and not complete stoppage) 
will not entitle plaintiff to an injunction. Until 
plaintiff proves that he has used the whole water 
of the watercourse as of right, S. 26 of the. 
Limitation Act does not avail him. (Campbell^ J,) 
Bela Singh v. Bali Ram. 

73 I. C. 489 : 1923 Lah. 257 (2), 

WHIFFING ACT. S. b-Whipping and fine— If 
legal. 

If a sentence of whipping is passed no other 
sentence can be passed, fpr the whipping is con- 
sidered, to be in lieu of other punishments* 
Stuart^ J.) Kishan Singh v. Emperor. 

21 A. L. J. 916. 

WILL— Attestation— Validity. 

Where the Sub-Registrar and the person who 
identified the testator put their signatures after 
the execution of the bill but in the presence of the 
testator the requirements of law are satisfied, 
[Das and Kulwant Sahay, JJ.) Rajendra Lal 
Bhattacharji V. Menoka Debi 

1 Fat. L. R. 267* 

Codicil — What is. 

A document signed by the testator which came 
into the hands of the trustees at the same time 
and under the same circumstances as the will it- 
self and which gave directions to the trustees is a 
codicil though there is no reference to the will 
itself, (Batten^ O. J. C.) RamdulaRi v. 
Bishweshwar Dayal. 

69 I. C. 876 : 1923 Nag. 105. 

— — - — Co nstruotion. 

A will provided : — ‘T alone am the owner of 
the properties acquired by * * * * If a male 

issue be born tq me, then he shall remain the 
owner. Should perchance a son be not born to 
me, then my heir is Chiranjiv Keshari ' 

Should a heir (i. e.) a son be born to Chira^iy^ 
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Keshri Singh, then he shall be the heir in (he j 
future. Should perchance no son be born to 
Chiranjiv Keshar Singh and should it be neces- 
sary to bring (a son) from (some) other place, 
then during the life time of my wife (a son) from 
our Gotra shall be brought (adopted) with the 
consent of my wife. Held the words of the will, 
“ Should perchance a son be not born to me, 
then in that case my heir js Chiranjiv 
Keshar Singh,” and the subsequent words, ap- 
point Chiranjiv .Keshar Singh (be) my heir” are 
sufficient words to pass the property from the 
date of the death of the testator, and although the 
subsequent terms of the will as to the adoption 
of a son with the consent of the testator's wife in 
the event of no, son being born to the respondent, 
and other expressions used, may appear to give 
an unusual authority to the wife, there is nothing 
in them to cut down the express terms of the will 
appointing defendant to be the testator’s heir 
An mtention to leave the wife in the same posi- 
tion as if he had died intestate cannot be implied 
in a case where the testator has made a will in 
which he has deliberately made no express pro- 
vision with reference to the plaintiff, {Lord Car- 
so«). Fool Cooverbai p. Rai Saheb Keshri 
Singh Rajmal. 

45 M. L. J. 249 : 25 Bom L. B. 621 : 

18 L, W. 163 : (1923) M W. N. 578 : 

33 M. I, T. 214 (P. C.) K. 4 P. C. 161 : 

9 0. & A. L. B. 799 : 73 I. C. 242 : 

1923 P. C. 112. 

• ^‘-^ConstfucUon, 

Where the testator bestowed absolute estate 
upon his brother and daughter and a portion of 
the estate upon his widows and to propitiate his 
brother for this bestowal ot absolute estate upon the 
widow bestowed upon him a greater portion of 
his estate upon which the brother consented to 
the wi4 held the estate upon the widow was 
ab^qlpte^ . {Uarhneau and Zafar 4/z, JJX ' Mt. 
Shera Khatun V . Mahomed Ali Shah. 

1923 Lah, 659. 

^ConstrucHoti — Administration — 

Panchas^ 

Where the will directed six persons to be 
Panchas of whom one was to supervise the worK 
of administration and Panchas were given 
power to appoint other panchas. Held that power 
could only be exercised by the whole body of 
Panchas Evident y the testator had never intended 
that Panchas should have the power to appoint 
other Panchas by will because it was intended by 
the testator that they should exercise that power 
as a body. That would exclude any power to 
appoint by will.* At the most one pancha vyould 
be a person who* 'might apply for letters of 
adihinistration de bonis non. {Macleod, C.J. and 
Crump, //.) Shanker Ganpat ??. Damodar. 

75 I. C 569 ♦ 1923 Bom. 216 (1). 

I ^ hi* 

— ^-^Construction — Bequest oi profits in per- 

petmty-'^Grdnt of corpus. 

Where there are no words in the will to indicate 
that thejegatees ‘ are specifically debarred from 
Claimhig proprietory interest, a bequest of the 
profits of property ip perpetuity vests the prpperty 
Ifeelf in ‘the legatees. {Dalai, C, and Neaue 
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A. J. C.) Mahomed Ahsan Ali v. Masud At^it 

10 0. L. J*339* 

Construction.— Chinese testator — Gift to 

Wife— ‘Devolution in case of te-mairiage — Effect 
of death, 

A Chinese testator drew up a will in English and 
provided for the property being divided equally 
among his sons and wife and in case the wife re* 
married, her share was to go over to her sons. 

The wife died before the testator, an event which 
was unprovided for. Held, a gift over to the 
sons could not be implied and it must be dealt 
with as on intestacy. Held also, in construing 
such a will couched in English terms of legal art, 
Chinese usages should not be adverted to. {Lord 
Sumner) Chia Khwee Eng. v Chia Po Choon 
& OTHERS. 33 M. L. T. 212 (P. C.). 

“Construction — Clause uncertain and 

repugnant to gift made — Operativeness. See 
(1922) Dig, Col. 1062. J. N. Ghose v, B. B. Dasi. 

70 I. C. 638 

^ — Construction — English Rules — Parsi will 

— Heirs — Time of ascertainment of. See (1922) 
Dig. Col. 1062. Dinbai v. Nusserwanji Rus- 
TOMJI. 49 Cal. 1006 : 17 L, W. 174 : 

27 C. W, N. 199 • 69 I. C. 323 ; 

37 C. L. J. 420 : 46 M. L. J. 672 : 

25 Bom. L.E. 625 (P. C.). 

—Construction — Gift to female — Absolute 

estate in earlier part of the will — Restrictions on 
power of alienation and mode of enjoyment-r- 
Effect of see (1922) Dig. Col. 1063. Surendra 
Nath Chatterjee v. Sarojbandu Bhattachar- 
JEE. 70 I. C. 923. 

Construction — Gift- -Transfer of property 

in presen ii — Revocation, 

In dealing with the internal evidence of a docu- 
ment upon its own character,* neither the reser- 
vation of property to the testatormor the alleged 
delivery of possession to the legatees are in them 
selves suffiicient to destroy the character of the 
document which purports to be a will. Nor is 
there any authority for the proposition that actual 
delivery of possession to beneficiaries is fatal to:a 
testamentary bequest. It is no doubt evidence 
against the disposition being testamentary but it is 
not a fact that per se annuls lis testamentary 
character. As evidence, it can be rebutted by other 
evidence. It is a natural and intelligible position 
that a testator may wish to put his legatees in 
immediate possession to test the success of the 
disposition, to avoid disputes as to the interpreta- 
tion of the Will and to familiarise the beneficiaries 
with their eventual properties. Courts must 
necessarily recognise such temporary possession 
as not incompatible with a will, provided that the 
disposition to which possession was given effect to 
is unmistakeably revocable and that possession is 
not intended to confer a permanent interest 
during the testator’s lifetime. The essential of a 
gift is that the donor should intend immediately 
to divest himself of the property. In the present 
case the excutant specifically reserved to himself 
in the deed the right of modification and did not so 
divest himsfelf. Held the document was a will and 
the contention that it was not acted upon as such 
because possesfSioja was given under it cannoi pe 
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maintained. {Pipon, J. C.) Yusaf Khan v, Misal 
Khan. 73 I. c. 99 

- — Construction— Gift to wife — Sir land— 

Absolute estate— Eiectioa— Person claiming under 
will cannot di&pute other bequests See (1923) 
Dig. Col 1063 Jai Indra Bahadur Singh v. 
Buai RaJkunwar. 

21 A. L. J. 125 : 27 C, W. K. 221 (P. C.) 

Construction — Powers of executor— Power 

of sale — Mortgage — Suit to enforce mortgage 

An executor under a v\ ill ?Aith express power 
to sell has power to mortgage except m cases 
where a prohibition aga nst mortgage can be 
inferred from the terms ot the will. In a suit 
upon a mortgage made by an executor under a 
will with express power of t-ale the onus is not 
on the mortgagee to prove as part ol his case that 
the executor was acung properly in effecting the 
mortgage. (Sir IValter :>cliwat)e, C J. and Wallace^ 
/.) Parthasarathi Naidu V. Mukundammal. 

(1923j M. W, N.‘i4 : 1923 Mad 84. 

— Consiiuchon — Properly bequeathed for 

performance of ceremonies — stranger — Rights of 

The testator by his will directed that ueits. 1 
and 2 who had lived with him as his own children 
should get the residence ot his estate, namely, 
bigga and 5 Kath as oi land and that they should 
sell the property and perform hjs shradns with the 
proceeds. The ciiXldren were minors and the 
shradh ceremonies were validly periormed by a 
volunteer Held that deits. 1 and 2 nevertheless 
took the property freed irom the burden and there 
was no imesiacy as regards that property 
(Ro&StJ.) Moti Lal V, Ram Khelawan Das* 

72 1. C. 400. 

— Consiruction-^RuleSr 

In construing wills the test is what did the 
testator mean having regard to the words used. 
One of the cardinal rules in construing a will is 
to avoid an intestacy wheflier wholly or partially, 
{Raymond and Madgavkar^ A, J, C.) Naraindas 
21 , TEK ChaND 1923 S. 42. 

— Construotton-^Tcstater having limited 

interest in property — Bequest — What passes* 

Where a testator has a limited interest in pro- 
perty and purports to dispose of the property itself 
the presumption is that he intends to dispose 
only ot his limited interest , and it it is sought to 
carry the disposition further, it must be shown that 
he intended to dispose of more than his interest, 
Regard may be had to the context of the will and 
the in aptitude of the testamentary limitations if 
applied to the testator’s actual interest {Ashworth, 
A. /. C.) Mahesa V, Rameshwar 26 0. C. 329 

Execution — Pardanashin — Ho' proof of 

misleading. 

In the case of a will by a Pardanashin lady, 
where the Courts below find she was not misled 
ilato executing it and that sjie executed it delibera- 
te^, the finding was accepted on appeal to 
Hfa Majesty in Council, {Viscount Haldane) 
.Lebbe Marikar v Idross Lebbe 
MaHIKAR, 33 M. L T. 437 (P. G.). 

— ^ExiCution — Proof of— 0‘^3.ntum of evid- 
nepe^lfy-^Similartty of signatures— Value 


WILL. 

of Appreciation of evidence by trial Judge. See 
(1922) Dig Col. 1066 Ram Gopal Lal v, Mt. 
AiPNA Kunwar 27 C. W N. 485 : 

21 A, L, J. 402 : 1 Pat, L R. 273 : 

L R. 4 P. C. 106 (P. C ). 

Executor— -Dt sposition by executor— Pos- 
session if jteoessaty. 

Whereever an executor by virtue of the grant 
of probate exercises a disposing power in respect 
of reality belonging to the legal personal re- 
pre-^entative, the property of the testator must be 
deemed to have come to the executor as executor 
though it did not come into his possession. {Sir 
Henry Duke ) The United States Fidelity 
and Guaranty Co v. The King 

33 M. L T, 438 (P. C.). 

Executor— Legatee erecting mortgage 

pending administration — Decree on mortgage— 
Executor if en tided to declarati m of invalid ty of 
deciee. See (1922) Lig Col. 1065, Soundarath 
Ammal V. Narayanaswami Aiyar- 

70 I. C. 858. 

Genuineness — Shaky signature. Sec 

(192*0 Dig, Col. 1066. Palchur Sankara 
Reddi V. Palchur Mahalakshamma. 

17 L. W. 1 ; 27 C W. N 414 . 70 I. C 919 (P. C.). 

Legacy — Suit by legatee against executor 

de son tort See (1922) Dig Col. IU 06 . Zamindar 
OF Bhadrachalam V* Sri Raja Venkatadki Appa 
Rao 46 Mad. 190 : 70 I C. 689. 

Life estate — Creation of — Remainder, 

vesting of. See (1922) Dig. Col. 1u66 Kuar 
Nageshar Sahai V Kuar Mata Prasad 

69 I. C. 730. 

Proof — Probabilities. See (1922) Dig. 

Col 1104. Bai Kuntha Nath Chatterjeh v* 
Parasannamoyi Debeya. 

44 M, L, J. 699 : 72 I. C. 286 : 27 C. W. N. 797 : 

9 0. & A L. R. 501 (P. C.). 

— ^Proof of — Testamentary capaotty-^Exe^ 

cution — Burden of proof. 

The burden of proving that a document in 
dispute IS the last wdl of a free and capable tes- 
.latur lies on the propounder. He has therefore 
to allege and prove a sound disposing mind on 
the part of the testator, It is not sufficient m all 
Cases to prove execution and rely upon the pre- 
sumption of capacity. This may be so in a non- 
contentious case, [Kotwal, A. J. C ) Muktabai 
V. Waman. 69 I C. 572 : 1923 Rag. 63. 

^Restrictions on bequest, 

A testator can give property whether by way of 
remainder or by way of executory bequest (to 
borrow terms from the law of England) upon an 
event which is to happen, if at all, immediately 
on the close of a life in being. 

A Hindu, who has a power to transfer his pro- 
perty, though not self-acquired can make a will 
With a gift oYtr. {Abdul Raoof and Sumensder JJ,) 
PREM Singh Hardit Singh, 1923 Lah. 649. 

— Revocation — What constitutes— Men- 

tion to revoke-sufficiency of future intention* 

An intention on the part of a testator to rescind 
I a portion of the will and confirm the test at k)n|9 
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future time, without an expression of an actual 
present intention to alter or cancel the will can- 
not operate as a revocation in law. It may be a 
qnestion how far, when the teims of a will have 
been reduced to writing evidence of oral state 
raents in degrogation of those terms can be ad- 
mitted as between persons claiming to be the 
representatives in interest of the testator 
under the will or otherwise. The mere fact 
that in Mysore there is no statutory enactment 
corresponding to the Hindu wills Act would 
not necessaiily preclude the Court from adopt- 
ing a position which represents the current 
view of the Courts in British India as to the 
general principle o± Hindu Testamentary Law in 
the matter under consideration, and which, while 
in itself reasonable and salutary in every way is 
not Opposed to local precedents. Even if an oral 
revocation of a written will were to be accepied 
in evidence, the Court ought to insist in every 
case on very clear, cogent and consistent proof of 
an oral revocation and on the evidence being 
precise to time and place {Chandt ai^ckhai a 
Aiyar^ C, J, and Rumui,wamt Aiyengai\ J ) 
bUBBA BhATTA V, SREE bRlNGbKI MaTTAM 
SWAMIGAL Varu. 1 Mys. L. J. 116. 

Soldtsrs^ will — Requisites of — Orat. 

will, 

Eiiiries in the kindred roll and names of heirs 
maae aoout a soldier by the military authunt.es 
are nut tentamouut to the soldier’s will. {MaUeod 
C,J, and Crump, J,) BHAGHUBii Tukaran v, 
Appaji Sitaham 47 horn, 552 

20 Bom. L. B. 157 : 72 I. C. 277 : 1923 Bom. 260. 

'restamtntary capacity — Proof of — 

Sound ana disposing state of mind — Dtrecitons 
given by testator~WiU prepared in accordance 
wiih^ Signature— Rf'gtsU attan, 

Icstaxnentary capacity is a relative thing, it is 
to be considered wita reference to the particular 
will the question being not wnetuer tne lestamr 
had capacity for vfdl making, bat whether he had 
capacity to maije the disputed will. He may have 
had Capacity to make mat will in the circumstan- 
ces and yet not nave had the capacity to ii>aire a 
more complex will or he may not have had the 
capacity to make the will lu suit and yet have 
had capacity to maae a less complex or different* 
One, wneiher he understood tne particular thing 
he was doing is thp vital question 
"Where a testator has given instructions for the 
will while in heahh and executes ttie document 
prepaied m accordance therewith while in illness 
slight proof of knowledge ahff approval will 
sutiice, and the will may be held valid, though 
at the time of execution the testator merely 
recollects that he has given those instructions but 
believes that the will which he is executing is in 
accordance with them. (Mocker jee and Cho Inner ^ 
JJ ) Saradindu Nath Kai CHAUDayRi v, Sudhir 
Chandra Das. 60 OaL 100 ; 1923 Cai. 116. 

^ Testamentary capacity— Requisites of. 

The mere fact tnat jth^ testator had sense or 
consciousness or that hd ‘Was able to answer a 
question or two put by a doctor about his illness 
is pot sufficient fd prove testamentary capacity. 
(Chati^rfee and PearsbUt JT) Jogbsh Chandija 
Shaha p, San ?A^t4M^NiK, 72 I. C. 83. 


WOEDS. 

Validity—Suspicioiis circumstances. 

Where under a will which is sought to be 
propounded the testater’s wife and children are 
not mentioned at all, for 20 years after the death 
it had not been probated, and in prior proceeding, 
regarding the estate, the testator had been tieated 
by all as having died intestate the genuineness 
must be held not established. [Spencer and 
Venkatasubba Rao, JJ.) Rosa Maria v, Jacob 
Souza. (1923) M W. N. 647 18 L. W. 588. 

WITNESS — Relationship not sufficient to 
discredit. 

Relationship to the agent of a party or even to 
the party himself is not sufficient reason by itselt 
for disbelieving a witness {Batton J. C, and Halh 
fax, A. 7, CJ Lachhminarayan v. moulvi 2ahi- 
RUL Said Alvi. 1923 Nag. 322. 

WOEDS—Agac/iA trees— What included. 

Agachh trees” means trees are valuless for 
fruit bearing or timber purposes. (Bucknill 
and Das, JJ.) Nathuni Rai v Maharajadhiraj 
Sir Rameshwak Singh Bahadur. 

1 Pat. L. E. 289 * 73 I. C. 629. 

'Auladdar aulad'— Meaning of.. 

The words ‘auladdar aulad' include descend- 
ants whether male or female execept descendants 
through females. [Madeod, C, J. and Ciump,J,) 
Saved Mira Sahib v. Bai Chhoti Begam. 

73 1. C 427. 

Farokha, meaning of. 

Where the co-shareis in a ^emmdari claimed a 
customary right to pie-mortgage on the strength 
of a clause in the wazib-ul-arz which ran as 
follows : # 

‘ In case none of the cosharers is prepared to 
pure lase or ta accept a mortgage or lease, then 
the co-sharer in question may sell to a stranger”, 
held that the word ” Farokha cannot be held 
to mean “transfer ”, as it is inconsistent with the 
ordinary meaning of the word. {Rafique and 
Piggott, JJ) SUKAJ Narayan Prasad Pande w. 
Ram Ghulam Shukul. 45 A. 321 : 1923 A. 361 (2). 

—Heirs and representatives — Meaning pf 

See Deed —Construction. 1923 P. C, 160. 

-Hissedar karbi — Meaning of See Pre- 
emption, L. B. 4 All. 550. 

Importation— Meaning of See Salt Act. 

S. 27. 69 I, C. 460. 

^Jis Se razi ho — Meaning of See Pre- 
emption. 1023 A. 510. 

jolg^ 

The expression ”Jote” in a deed does not mean 
that the tenancy is a ryoti holding The expres- 
sion Jote*’ is a general term and does not neces- 
sarily mean a Ryoti ” Joie (Chatterjea and 
Pearson, JJ). Krishnendra Nath Sarkar v. Rani 
Kusum KamaNI Debi. 1933 CaL 361. 

Makarain — Meaning of See Bengal 

Tenancy Act;, S. 105 88 0. L. J, 372, 

^ Malik — Meaning of — Absolute owner- 
ship. See Hindu Law Will. 60 I. C. 280^ 
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WORBS Ucihkana What is -PorUon of 
holder, 

Malikana is a right to a portion of the benefits 
of an estate in consideration of proprietary rights 
— {Mooker'iee and Ran kill ^ J,) Soudamini Dassya 
V, Secretary of State. 50 Cal. 832 

Mi ras^ Meaning of. See Lease— Con- 
struction. 37 C. W. N. 1037. 

Mireshorotto Jansudiya-' Meaning of. See 

Lease— Construction, (1933) Cal. 706. 

— Putra poutrade Krame — Meaning of See 

Grant. 37 C. W. N. 964 

Puira poutrade krame — Meaning of See 

Lease— Construction, 1933 Cal. 605. 

“ Settled for periods.'^ 

The words “ settled for periods’* are not an 
admission that the settlement was de jure. {Lord 
PhiUtmore), Naresh Narayan Roy. v. Secre- 
tary OF State for India, 50 Cal. 446 : 

45 M L. J, 444 : (1923) H. W. N. 611 • 
50 I. A. 1*21 : (1923) P. C 1 ; 
32 M. L T. (P. C.) 162. 

Veetukutti— Who is. See Malabar Law 

— Thattans. 44 M. L. J. 274. 

* irrigated. 

Description of lands in Jamahandi was ^Kul irri- 
gated,' held this does not mean that they were as 
a matter of fact irrigated from a particular Kul. 
The description only means that the lands were 
capable of being irrigated from a Kul. {Moti 
Sagar, J,) Mansa Ram v. KalV Ram, 

1923 Lah. 606. 

Shop* — Building mainly used as resi- 
dence. 

The word '‘shop’* denotes a building primarily 
used for the retail sale of goods. Where a build 
ing was mainly used as a residence the mere fact 
that a part of it is used as a tailor’s workshop 
does not convert the whole of it into a shop. 
{Scott Smith, J.) Sant Singh v Gobind Ram, 
78 I. C. 464 (2) : 1923 lah. 209. 

WORKMAN’S BREACH OP CONTRACT ACT 
(Kill of 1869), S, 1.— Contract with two workmen 
or, artificers — Proceedings under the^ Elements 
of offence. 

Notwithstanding the language of S. 1 of the 
Workman’s Breach of Contract Act, it is open to 
an employer to start proceedings under the Act in 
respect of a contract entered into with two 
artificers jointly. In a case under the Act, the 
court has to find on the evidence whether the 
artificers have received an advance of money, i 
{Oldfield and Devadoss, //,) Kandaswami 
PiLLAi V. GUrUSwami Pillal 44 M. li,, 53 : 
1933 Mad. 184 : 71 L C. 61 : 24 Or, L. J. 13. 

^S. 1— Proceedings under — Not criminal 

See Cr. P. C<^E, S. 247. 

; S3M.I,. T. 847 (H. 0.)/ 

^ I and ft^Supervisor^ if a workman — 

Mh^titement after expiry of period, 

^ jk pei^on? who undertakes to supervise the work 
of coolies and agrees to the penalties under the 
Aof^^sqan workman or lahciater*’ under 

Of tie^Act. 


WORKMAN’S BRCH; OP CONTRACT ACT, S, 4. 

Contract which fall under the Act can be en- 
forced even after the time fixed, unless the period 
fixed is an essential term. {Chandrasehara Atyar, 
C.J, and Subbanna. J ) Kadadas v. Farais 

1 Mys. L. J. 25. 

S 2^Refusal to work— Phystcall fitness 

—When an offence. 

A person! can be held lo have refused ‘‘wilfully 
and 4 without lawfully or reasonable excuse” only 
if it is proved that he was physically fit at the 
time. [Macgregor, /*) Heeth Lal Kadria v. 
Mooksudally 1923 Rang. 79^(2). 

S. 3 — Slavery— Agreement for service 

when amounts to — Afphcahtltiy. 

For a sum of Rs. 160 due by the accused, father 
and son to the Complainant they entered into an 
agreement with him whereby they undertook' to 
work in his (Complainant’s) Cocoanut tope for a 
periodfof one year and subsequently to repay, any 
money that might be" found still due by them to 
him at the end of the^year They were to be paid 
Rs 6;per month out of which Rs 2 a*month were 
to be taken towards the debt Rs, 4 being paid in 
cash,-- This working in the tope was to Continue 
for only a year, and there was no obligation under 
the agreement to work in the tope thereafter* and 
the bond then’ Converted! itself into a simple 
I money debt bond, 

! Held that there was nothingrunfair in the 
arrangement, and nothing which would amount 
in the remotest Idegree to what- may be called 
Slavery. 

Where the second class Magistrate directed the 
two accused to work for a-period of 6 months, the 
balance of the period of one year stipalated for 
in the agreement, held that his order was right 
and that^ the case was -not one for the appli- 
cation of S. i2 of. the workman's Breach of 
Contract Act. {Krishnan, J.) Ellan. In re. 

45 M. 1. J. 842 : (1924) M. W. N. 41. 

(XIII of’ 1869' amended XH;of 1920) S. 2 

! — Whether one year equals 365 days at intefvals. 

; An agreement that the accused should work 
|evefy?day shouIdnot,be?transformed by the Court 
into an agreement to work-for 365 days at odd 
intervals, if the complainant’so chose, when the 
accused should fail to work one day after^ the 
other.. (i?y 2/65, /.) asgar Ali v. Emperor. 

1923 A. 609 (2). 

S. 3 (6) — Ot'der to show cause not issued. 

Where the Magistrate omitted before ordering 
the complainant to pay compensation under S 2 
{b) of the Act, to call on him to show cause. Held 
that hislorder i^was illegal, {Darnels, t J.) Abdul 
Samad Khan v. Emperor. 45 A 616 : 

1923 A. 59t. 

S, 4 — Applicability of — Comirm^ 

Meaning of. 

The word ‘ cou tract’’ as used in S. 4 of Act, 15 
of 1859 would include all contracts falling within 
thejmeaning of the Indian Contract Actfj 01^1872 
except where the period specified for performspce 
exceeds one year. Where a new coritraht * is 
entered into 'under circumstances showing that it 
merely supOrsededJthe old- contract, it is OnfQi^ 
able under theM, - (KanhmyfklM, #.)'Ab©ul 
Rashid Khan v. Hah Nisar MAHcil^ 

45 A. 01 : 21 A. J. : ti. MM A, 137 
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^ APPEAL. 

APPEAL— passed exfarte-^ Service of 
Summons — Defects in— If can be gone into, 

Wheie a decree is passed ex-parte and an 
appeal is preferred from ^he same, the appellate 
court is ordinarily concerned witli the question 
, whether the evidence on record is sufficient to 
support that decree. The question whether there 
was due service of summons is the subject matter 
not of an appeal from the decree but of the 
special proceedings under O. 9, C. P. Code. 
(Young, 0. C. 7. and Carr, J.) Raj Chandra 
Dhar V , Messrs K. D. O. C Ray. 

2 Bur L. J. 282. 

BUDDHIST LAW — Burmese — Successio n— Rights 
of wife—Superior and inferior— Distinction 
between. 

A Burmese Buddhist may marry one or more 
women at the same time and they may all have 
the status of a wife. Such wives whether they 
live with the husband or not inherit on equal 
footing. They are classed as “superior wives.’' 
The law contemplates also another class of wives, 
but who are given a distinctly inferior status. 
They are “inferior wives” and get two-tifths of the 
husband's estate, provided they live with the 
husband. If they live apart, the wife is entitled 
only to retain such property as was in her actual 
possession. (Heald, and May Oung, 77.) Ma 
Thein Yin v. Maung Tha Dun. 

2 Bur. L. J. 292. 

• ^ ' •• Husband and wife — Loan taken by 

husband for the benefit of himself and his wife 
— Decree against husband — Liability of wife. 
Where a loan is taken for the benefit of both 
the husband and the wife yet where the creditor 
sues and obtams a decree against the wife only, 
the decree does not bind tie wife's share of the 
joint property. [Duckworth, 7.) Saw Hl\ 
Hung v. Ma Mer Nyo. 1 E 555. 

BUEDEN OF PEOOF— Law applicable— Gusto n 
or Hindu Law -Agricultural communitv in the 
Punjab See Custom. 4 Lah. 434 

BUEMA MUNICIPAL ACT (III OF 1893), S. 2 (6) 

— Lodging house — Tenements let out— When to be 
licensed. 

If a building as a whole is let in lodgings or 
otherwise occupied to any extent in common by 
members of more than one family, then it is a 
lodging house and has to be licensed. If there 
no such common occupation of the building as 
a whole, but there is such common occupati on of 
a particular part, then thatpart alone is a lodging 
house and has to be licensed. It neither the , 
building as a whole nor any part of it separate»y 
is occupied to any extent m common by the * 
members of more than one family, neither the 
building nor any part ot it is a lodging house ; 


MINOE, 

requiring licensing. [Held a.J.) Emperor v. 
Seth. 2 Bur. L, J. 298. 

C. P CODE, S. 110— Appeal dismissed for default 
of appearance —Ap peal to Pi ivy Council, 

Where an appeal is dism’ssed for default of 
appsarauce, the same is not appealable to the 
Privy Council. fYoung, 0. C J and May Otmg, 
J) Maung Sad Myaing v. Mg Sein. 

2 Bur. L. J. 294. 

S. 115 and 0. 41, Er 27 and 33 — 

Appellate Court — Powers of — Decision by trial 
Court under 0. 17, R, 3, C. P, Code — Appellate 
Court directing additional evidence to be taken 
without setting aside deer 6' of trial Court — Irre* 
gulart ty— Revision 

Plff, sued deft for the removal of the eaves of 
his house which hung over his wall. Upon the 
day fixed for hearing the plaintiff did not appear 
and the case was decided on the merits under O. 
17, R. 3, C. P. Code and the plaintiff’s suit was 
disim\sed. On appeal the appellate Court directed 
the trial Court to take any evidence which might 
be offered by the plff. and to return the record. 
Against the order of the Appellate Court the 
defendant preferred an appeal Held, (1) that the 
I order of the Lower AopelUte Court was not one 
passed under O 41 R. 23, C. P. C. but under O. 
41, R. 27 or R 33 , (2) that in it was not open to 
appeal ; (3) that the appeal c mid be converted 
into a revision ; and (4) that the proper coursfe for 
the lower appellate Court was to set aside the 
decree and remind the case to the trial Court 
for hearing and decision on the merits. 
(Duckworth, and Po. Han, 77.) Ashrof Ali 
V. Mahamed Morden, 1 Eang. 656. 

COURT FEES ACT, S. 7 (V) {h)—Land separately 
assessed to revenue— Entire holding — Suit for 
recovery of possession — Court-fees. 

Where the lands in dispute in a suit form an 
en'ire holding which is separately assessed to 
revenue the provisions of S. 7 (v) (b) of the Court 
Fees Act apply and Court fee should be paid 
on five timjs the annual revenue. [Heahl, J ) 
Ma S.iiN V. M\UNG Hmaw 1 Rang. 631. 

WVSO'Bi— Partner i>htp business on behalf of— 
presumption of benefit. 

In the cas 3 of a business u idertaking, in which 
a minor is a partner, where transactions are 
carried on in the usual coarse of business, it is 
not necessary for the creditor to give specific 
evidence of benefit m esch individual transac- 
tion. The fact that the transactions were carried 
on in the usual course of business is suffic’ent to 
raise a presumption that they were for the benefit 
of the business. [Daniels, A* J, C.) Wilyat 
Husain v, Puttu Lae. 1923 Oudh 35 (2) 
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ALIEN. 

ALIEN — German national — Who is, within the 
meaning of the Treaty of Peace Order, 1919 — 
Whether a person who is both a British subject 
and a german notional is one. 

Both in the Treaty of Peace and in the order 
the eafpression “German National*’ means a per- 
son who is by German law a subject of Germany. 

It makes no difference that the person whose 
property is charged under the Order Cl, 1 (xvi), 
is also a British subject. The word “enemy'» m 
Art. *297 refers to enmity between country and 
country between country and individual. 

Reference may be made to the treaty to as- 
certain the true construction of the order which 
is based thereon. Kramer v. Attorney Gener- 
al. (1923) A. C. 528 affirming 

(1922) 2 Ch. 850. C. A. 

Married Woman — Life— Estate of — 

With restraint on anticipation — Whether her 
property, rights and interests'* in England — 
Treaty of Peace Order, \^\9~Statutory charge. 

Notwithstanding that a German national who 
is a married woman has no power to anticipate, 
her life-interest in a fund in England is subject 
to t e charge cieaied by the Treaty of Peace 
Order, Cl. 1 (xvi). 

A restjraint on anticipation, though not a mere 
personal disability, and though it may render the 
property inalienable by any act of the woman, 
does not exclude the possibility of the creation of 
a charge adversely to her. 

The Peace Order can operate upon the separate 
estate of a married woman restrained from 
anticipation because ’t is property ot hers and is 
by statute affected by action adversely to her 
and not by act dons by her. Public Trustee v. 
Wolf. (1923) A. C. 544, reversing 

(1923) 1 Ch. 56. C. A. 

ALIMONY — Calculation of — If can he attached in 
Execution 

Alimoney is an allowance which, having regard 
to the means of the husband and wife, the Court 
thinks r’ght to be paid for her maintenance from 
time to time. By its very nature it is incapable 
of being assigned, nor can it be attached in 
execution nor a receiver appointed to collect the 
same. J. Wallis Ltd. v, Legge, 

(1923) 2 K. B. 240 

APPEAL — Taxation of bill of costs— Matters of 
practice and procedure. 

Whenever there has been an action, an applica- 
tion for an order to tax the solicitors bill for 
sicr vices rendered in the conduct of that action 

a matter of practice and procedure and an 
appeal from the order lies to the court of Appeal, 
iaough iff may be a final order within the 
riisafiing df 1 (4) of the Judicature Act, 1894. 
In W$N<iFlELps. (1923) 2 K. B. 112. 


BANKER AND CUSTOMER. 

ARBITRATION— Agreement to refer— Suit oh 
original cause of action — Not maintainable with- 
out going to arbitration. See Hallen v. Spaeth. 

(1923) A. C 684 (P. C-). 

Award when can he set aside — Error 

of law — Terms of contract not incorporated 
— If can he referred to. 

When matters in dispute are referred to an 
arbitrator, he is constituted the sole and final 
judge of all questions both of law and fact. The 
oily exceptions to this rule are when the award 
IS the result of corruption or fraud and when 
an error of law is palpable on the face of the 
award or upon some paper accompanying and 
forming part of the award, as for instance a note 
appended by the arbitrator stating the reasbns 
for his judgment. When the terms of the 
contract giving rise to the arbitration are not 
incorporated, they cannot be looked to, for the 
purpose of detecting an error of law. Champsfy 
Bhara and Co. v. Jivraj Balloo Spinning 
AND Weaving Co, Ltd. 

(1923). A C. 480. 

Construction of document— Award when 

can be challenged — Evidence — Admissibility, 

■\Ahen the construction of a document is referr- 
ed to an arbitrator, unless it appears on the face 
of the award that the arbitratoi has prt ceeded on 
principles which are wrong in law, his conclu- 
sions are final. Even the fact that the court 
itself would have come to a different conclusion 
does not matter, If he has proceeded illegally, 
for instance decided on evidence which is in- 
adm’ssible or on principles of construction 
which the law does not countenance, then there 
is error of law which may be ground for setting 
aside the award. Case law reviewed. 

The fact that the arbitrator in construing the 
deed looked into the surrounding circumstances 
not only to make the terms intelbgible but to be 
inferred therefrom that the parties intended to 
agree to terms which, though not clearly ex- 
pressed, are in his opinion implied in it, does not 
vitiate the award, as he is quite competent to 
infer such a matter. GOVERNMENT of Kelantan 
V, Duff Development Co, Ltd. 

(1923) A. C. 395. 

Jpeference out of court — Power to order 

affidavit of document or answer interrogatories. 

In a case of reference to arbitration out of 
court, the aibitrator has juiisdiction to direct 
any party to make an affidavit of documents and 
to answer intern-gatones on oath. Kukselt v. 
Timber Operators and Contractors, Limited. 

(1923) 2 K, B. 20B. 

BANKER AND CUSTOMER — Crediting chegue^^in 
customer's account — Proceeds if available b^for^ 
clearance. 
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BANl^ETJPTCY, 

The question whether a banker receives a 
customer’s payment by means ot a crossed cheque 
as agent for collection or as holder for value is 
one of fact. The mere fact that the cheque js im- 
mediately credited in the ledger does not make 
the banker a holder for value, though pnma facte 
such inference may be drawn. But such infer- 
ence may be negatived by other evidence showing 
that the customer could not draw before clearance. 
Where a banirer receives a cheque as agent for 
collection and stops payment before the cheque is 
cleared at the clearing house, the banker can cnly 
receive the proceeds as collecting agent for the 
customer and the relationship between the parties 
is not the ordinary bank relationship ot debtor and 
creditor. Farrow’s Bank Ltd. In re, 

(1923) 1 Ch 41 

BAEKEFFICT — Fraudulent conveyance — Devise 
to defeat or delay creditors— IZ Eliz. Ch, 5, 

k person in embarassed circumstances agreed 
to sell to a company to be formed all his property 
on condition they alloted him a number ot shares, 
appointed him their managing director and paid 
his business debts. Held^ the object of the 
transaction was to remove his assets out of the 
reach of the creditors and hence it tended to de- 
feat and delay creditors within the meaning of 13 
Eliz. Ch. 5. 

Per Lord Sierndale M. R. The fact that one 
creditor incidentally got a benefit does not pre 
vent the transaction from being void. 

The principle to be applied in such cases is as 
laid down in 4 Ch. 622. “ If the deed is bona fide 
i, e., if it IS not a mere cloak for retaining a 
benefit to the grantor, it is a good deed under ihe 
Statute of Elizabeth.” In re Fasey Exparte 
Trustees. (1923) 2 Ch. 1. 

Htre purchase on agreemeni-Ownershtp, 

Some months before a person was adjudged in- 
solvent he sold «ome articles to another who 
however allowed the articles with the former on 
a hire purchase agreement. The trustee in bank- 
ruptcy rrioved lor an order that they belonged to 
the bankrupt. Held^ from the circumstances the 
inter ence of ownership arose, in re Kaufman 
Segal and Domb : Expakte the Trustee. 

(1923) 2 Ch. 89. 

CAUSE OF ACTION -Inducing agent to commit 
breach of bis duty to principal — Damage to prin- 
cipal— If confers a right to recover from the 
perso'n inducing, See JaspersoN v. Dominion 
Tobacco Co. (1923) A. C. 709, iP. C.) 

OERTIOEAKt— of junsdioHon—J udg- 
ment by default— Effect 

When plaintiffs chose to bring an action 
before a certain tribunal Which would have no 
jurisdiction to hear it if a certain defence is 
pleaded., and when that was pleaded sought to 
have the whole matter transferred to the High 
Court by taking out a writ of certiorari, Held, 
they were not entitled to do so. in such a case 
there is no rule compelling defendants to enter an 
appearance, and a judgment obtained by default 
.should be set aside. Qiusti Patents and 
Engineering Works, Ltd. Maggs. 

(1923) Ch ^16. 


COMPANY. 

CHARITABLE AND NON-CHARITABLE 
OBJECTS— Bequests to. See In re Clarke. 

(1923) 2 Ch. 407. 

GEA'RITY— Endowment— Educational grounds— 
Purposes beneficial to ihe community — Validity, 

The scheme of the Shakespeare Memorial 
Trust was to picvide a national theatre as a 
memoridl to Shakespeare with the objects of per- 
fornnog Shakespeare’s plays reviving English 
classical drama, encouraging modern plays of 
great merit and otherwise furthering the develop- 
ment of the modern drama, stimulating thetart of 
acting and so on Held, that the trust was a chari- 
table trust either on educational grounds or on 
the ground that it was a trust for purposes bene* 
ficial to the community other than the relief of 
poverty or the advancement of education or re- 
ligion Commissioners lor Special Purposes of 
Income Tax Perns el [1891] A. C. 531, 583 ap- 
plied. In re Shakespeare Memorial Trust 
Earl of Lytton v, Attorney General. 

(1923) 2 Ch. 898. 

GHAl^TE^PAB,TZ—Construoiion— General words 
followed by specific ones—Ejusden Generis rule. 

Where a charter party provided that no demur- 
rage need be paid “Should the vessel be detained 
by causes over which the charaterers have no con- 
trol, VIZ. quarantine ice etc” and as a result of a 
general strike o', er which the charterers had no 
control a delay was caused, Hcldt by the majority 
the initial general w<>rds are not controlled by 
the specific ones following. The ejusdem generis 
rule will not apply to such a case. Ambatielos 
V. Antor Jurgens Margarine Works 

(1923) A. C. 175i 

Rating — Basts of— Actual output if 

test 

For purposes of rating a colliery there is no 
obligation 'to follow the practice of assessing it at 
the actual output of the previous year. The out 
pot will vary according as there were strikes or 
not and the proper basis wmuld what a tenant 
would give lor them for the year in question, 
Durham County Council v, Tanfield Over- 
seers (1928) 2 K. B. 838. 

COMPANY — Winding up— Debt due to Food Con* 
troller — Crown debt — Priority — Companies [Con- 
solidation) Act, 1908 (8 Edxi> 7. c, 69) S$ 186, 209* 

S. 186 of the Companies (Consolidation) Act, 
1908 provided that, on the voluntary winding up 
of a companv, the property of the Company shall 
be applied in satisfaction of its liabilities pari 
passu, S. 209 gives priority to certain debts, in- 
cluding specified Crown debts, over all other 
debts Held that the generality of the words of 
S. 186 must be supplemented and corrected by 
the particularity of the exceptions enumerated m 
S 209. S. 186 must be read as if the words ** save 
as hereafter provided were written into it. Held 
therefore that a debt owing to the Food Con- 
troller not being one of the Crown debts specified 
in S. 209, the prerogative priority attaching tp it 
as a Crown debt was t^iken away by S, t86 read 
with S. 2Q9 (by necessary implication), 
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CONFLICT OF LAWS. 

Observations on the phrase “ Crown debts ” 
Food Controller v, Cork. (1922) A. C, 647 

Affirming. (1923j Ch. 869 C A. 

CONFLICT OF LAWS —Devolution — Movables and 
immovables* » 

When a person of lorcign domicile dies intes- 
tate the devolution of his immovables is governed 
by the lex situs and of his movables by the lex 
domictllt. The interest m the proceeds of the 
sale of freeholds is immovable property and 
hence succession thereto is governed by the lex 
situs. In re Berchtold : Berchtold v Capron. 

(1923) 1 Ch. 192. 

CONSFIEACY — Intetference with jreedom of 
trade — Combination — If actionable. 

Any interference in combination with a man's 
right to carry on his business as he wills and to 
deal wi.h such people as he thinks iit is a vio- 
lation of legal right, which, if procured by threats 
and resulting in damage to him, is actionable if 
there be no sufficient justification for the inter 
ference. 

Where the defendants combined to interfere 
with the plaintiff's right to trade as he willed by 
means of threats, unless sufficient justification 
exists , it is actionable if it results oc would result 
in damage. 

To justify an otherwise unlawful act on the 
ground of protection or promotion of trade inter- 
est, it must be shown it was his direct trade 
interest to do the act in question. Sorrell v. 
Smith. (1923) 2 Ch. 32. 

CONTBACT — Agency — Inducing breach of— If 
actionable. See jasperson v. Dominion .To- 
Bi-CCO Co. (1923) A. C. 709 (F. C.) 

^Cotnmtsswn— Contract for sale — Of site 

at a fixed f rice— 'Sale at lower price — Right to 
Commission —Quantum meruit. 

A Steamship agent and broker stipulated for a 
commission of 3} p. c. on the purchase price of a 
steamship if he procured a purchaser at or above 
a fixed price. The terms of the brokerage were 
reduced to writing The ship was sold at a lower 
price and the broker claimed his brokerage or in 
the alternative, a quantum meruit for alleged 
services m effecting the sale. Held that the sale 
having been effected at a lower price than that 
upon which alone the brokerage of p. c. was 
to be payable, the claim for commission on foot 
of the contract failed, The parties having reduc- 
ed all the terms of their bargain to the shape of a 
commission note, there was no scope foi the 
operation of the principle of quantum meruit. 
Howard Houlder and Partners, Ltd., v. Manx 
Isles Steamship Co , Ltd. (1923) 1. K B. llo. 

— Intention to bind in honour— Ousting of 

furisdtction — If enforceable. 

Where two persons who had been doing business 
with each other under a binding contract entered 
into a new arrangement include a third party 
therein and the document contained a clause that 
|t ^ arrangement enforceable in 


CBOWN. 

courts of law, but only an honourable pledge 
among themselves, it was not a b ndiiig contract 
on which an action will lie The clause cannot 
be rejected as repugnant to the lest ol the agree- 
ment. 

Per Scrutton, L. J. : — A court cannot seek the 
I intention of parties tiom language used in a part 
only of the document but in the whole. Rose 
and Frank Coy. v. J. R. Crompton and 
Brothers Ltd (1923) 2 K- B. 261^ 

Joint contract — Judgment against two of 

the cofiU actors— Ear to proceedings against the 
rest. 

Apart from any special provision by statute or 
rule, a judgment against one joint contractor or 
tortfeasor is a bar to proceeding against the others 
Parr v. Snell. (1923) 1. K. B. 1 C. A, 

COSTS — Successful Defendant — When can be de- 
p rived of— Trial Court — Discretion of — inter’ 
ference on Appeal. 

A successful defendant can be deprived of costs 
only on one of the three grounds mentioned in 
hitter v. Godfrey (1920) 2 K. B. 47. Where the 
trial Judge does not apply the accepted principles 
in regulating the exercise of his disci etion as to 
costs, the appellate court will interfere. 

Where a plaintiff’s suit for damages for the 
defendant’s negligence was dismissed on the 
ground of his (plaintiff’s) own contributory negli- 
gence, held that the defendant was wrongly de- 
prived of costs. 

‘ ‘Issue’ » in a case explained, Jackson v* Anglo 
American Oil Co. (1923) 2 K. B. 601. 

CEIMINAL TEIAL — Evidence — Power of Court to 
recall witnesses for prosecution after evidence 
and speachfor defence are closed* 

The power of the trial judge to recall witnesses 
stands on much the same footing as the power of 
allowing rebutting evidence to be called . that is 
to say, the Judge has a discretionary power with 
which a court of appeal cannot interfere unless 
it should appear tbai real injustice has resulted 
A Judge in a criminal trial has power to recall 
prosecution witnesses for the pm pose of rebut- 
ting the case set up by the prisoner in his evidence 
and of meeiing a suggestion made by the counsel 
tor the prisoner in his speech to the jury. Rex v. 
Sullivan. (1923) 1 K. B. 47. 

CEOWN — Prerogative to resist discovery — If 
taken by imphcahon-'- Claims against Government 
and Crown Suits Act. 1912 {New South Wales) ^ 
S. 4, 

The words of S, 4 of the claims against Govern- 
ment and Crown Suits Act. 1912 of New South 
Wales, that the proceedings and rights of the 
parties are to be *' as nearly as possible *’ those* 
as between subject and subject, take away any 
prerogatives of the Crown with regard to dis- 
covery. 

While rights of the Crown could not be taken 
away except by express statutory provision of the 
operation of clear and necessary implication, the 
implication may arise from the use of general} 
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CaOWN DEBTS 

words which, properly construed, will exclude 
the right 

The reasoning in Farnell v. Bowman^ 12 App. 
Cas 643 applied. Jamieson v. Downie. 

(192;l) A. C. 691 (P. C.) 

CROWN DEBTS— What are — Prerogative — 
Taking away by St^tute-Expressly or by necessary 
implication. See Food Controller v. Cork. 

(1923) A. 0. 647. 

DAMAGES— of wife— Effect, 

A husband can file a petition for damages 
against a person who has committed adultery 
with his wite, even after the death of the wife. 
Such a petyion has no connecdon with the 
petition for divorce on the same ground and the 
old common law action for criminal conversation 
is not affected in this lespect by anything in 
S, 33, Matrimonial Causes Act Kent v, 
Atkinson, (1923) P 143. 

Measure of — Obstruction of ancient- 

lights. 

Where as a result of the obstruction to the 
access of light to the ancient windows of one 
house, that house and the adjacent one which 
would otherwise have developed commercially to 
a great extent depreciate in value for commercial 
purposes, in assessing the quantum of damages 
the adjacent house also though it has no ancient 
windows can be taken into consideration, Willis 
V. Mast. (1923) 1 Ch, 317. 

Negligence — Dangerous premises — 

Defective staircase — Injury io lodger of tenant — 
Liability oj land-lord. 

, Defendants were the owners of a block of flats 
which they let to various tenants, the common 
s&rcase giving access to the flats remaining m 
the possession and under the control of the defen- 
dants The stairs were made of cement re-mfoi- 
ced by iron bars embedded in the cement and 
running along the length of the stair Owing to 
the gradual wearing away of the cement, in some 
cases a bar became exposed and an irregular 
hollow or depression was scoopped out behind it 
by the breaking away of little bits of cement. The 
plaintiff who was lodging with her sister in a flat 
of which her sister’s husband was the tenant, 
while descending the stairs sustained injuries by 
catching her heel in a depression so formed. In 
a suit by plaintiff for damages against the defen- 
dant. Held (by the majority) that the only duty 
owed by the defendant to the plaintiff was not to 
expose her to a concealed danger or trap, that on 
the evidence, it was clear that the danger if any 
was obvious and could nave been noticed by the 
plaintiff and that the action failed Fairman v. 
PERPETUAL Investment Building Society. 

(1923) A. C. 74. 

DIVORCE— Cosfs — Liability of husband-- Juris- 
diction disputed— -Eff ecu 

In proceedings for divorce the Court has juris- 
dicton to order security tor the costs of the wife j 
the husband, notwithstanding the latter is i 


EASEMENT. 

raising a question as to the jurisdiction of the 
Court to entertain the suit. Smith v. Smith. 

(1928) P. 128. 

* Marriage of Englishman with Gerniay 

wife in Germany — Decree of nullity in Germann 
Validity ofm in England, 

A domiciled Englishman married in Germany 
a woman with German domicile. Some time later 
she obtained a decree of nullity in the German 
Courts on the ground of mistake as to personal 
attributes. Later on, she re-married, and then 
the husband applied in England for divorce. Held 
the validity of a marriage solemnised in Germany 
according to that law is a matter properly cognis- 
able hy German tribunals and as the husband 
had appeared in the nullity proceedings, he was 
hound by the same. Such a decree is open t o 
examination by an English Court to the extent it 
does not conform to the principles of 
natural justice, but subject to that, it is conclusive 
and binding. The validity of the marriage does 
not depend on the law oi the husband's domiciles 
but on the lex loci contractus ^ Hence the fact 
that Engligh law does not recognize mistakes as 
to personal attributes as a ground for nullity 
while German law does, does not enable an 
English tribunal to question the legality of the 
nullity order. Mitford v. Mitford and Von 
Kuhlmann, (1923) P. 130. 

EASEMENT — Light — Threatened obstruction — 
Power of court to award damages in lieu of 
injunction — Various kinds of dicta. 

Held hy Lord Sierndale M, R, and Warrington 
L. J, (Younger L. J. holding contra) In amotion 
for injunction by the plaintiff regarding a 
threatened obstruction to his ancient lights, even 
where the court finds that the interference would 
be small and could be compensated in damages, 
it has no jurisdiction to grant damages in lieu 
of injunction, as no legal injury had yet been 
committed S. 2 of Lord Cairn’s Act, 1858, con* 
strued. Dicta in 43 Ch. D. 416 folld. 

~ Per Lord Sierndale M, R. Dicta are of 
different kinds and of varying degrees of weight. 
Sometimes they may be called almost casual 
expressions of opinion upon a point which has 
been raised in the case and is not really present 
to the judge’s mind. Such dicta, though entitled 
to the respect due to the speaker may fairly be 
disregarded by judges before whom the point 
has been raised and argued m a way to bring it 
under much fuller consideration. Such dicta are 
of a different ktnd ; they are although not 
necessary for the decision of the case, deliberate 
expressions of opinion given after consideration 
upon a point clearly brought and argued before 
the court. It is open no doiibt to other judges to 
give decisions contrary to such dicta, but much 
greater weight attaches to them than to the 
former class. Slack z?. Leeds Industrial Co- 
operative Society, Ltd. ( 1923) 1 ch 481. 

RigJii of way — Co-lessees — XVhen 

implied^ 

A lessee cannot acquire a **ight of way over the 
land of another lessee under the same lessor 
either by prescription at common law or under th# 
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ESTOPPEL. 

doctrine of a lost grant or by prescription under 
the Prescription Acc. 

But in such a case, law can imply in order to 
give effect to the intention of the parties grants 
and reservations as to a right of way, or such 
easements as may be necessary to give effect to 
the purpose of the grant or the manner in which 
land IS to be used, f IQ 151 A. C 634 followed. 

Several lessees under the same lessor may by 
express grant as between themselves create 
easements of way. Cory y. Davies. 

(1923) 2 Ch. 96. 

ESTOPPEL — Bill of Sale—' Ownership of goods — 
Bjject o f declauitiofu 

The doctrine of estoppel applies only to con- 
tracts inter partes and u is not competent to par- 
ties to estop themselves agamst an Act of Parlia- 
ment 

Where a party to a bill of sale described the 
goods as his own though they belonged to his 
wife and she too made a statutory declaration to ; 
that effect she is est-jpped from denying aiter 
wards that the goods were those of her husband. 
Westen V. Fairbridge (1923) 1 K. B 667. 

Doctnne of — Duty of owner of goods 

let out on hire purchase system. 

In order to create an estoppel theie must be 
a duty owing by the person estopped towards 
another person to speak or to act, which he has 
failed to perform and damage must thereby nave 
resulted to that other person. No one can rely 
upon 'he estoppel except the person to whom 
the duty was owing and who has suffered the 
damage. 

Where under an execution the sheriff seizes 
goods which were let oat on liire purchase system, 
there is no duty on the owner to tell the Sheriff 
anything and if the goods are mistakenly sold , 
the owner is not in any way estopped. Jones 
Brothers (Holloway) Ltd v. Woodhousb. 

(1923) 2K. B. 117. 

EVIDENCE-Cnwijwa/ trial-'Good character^ Evf < 
denct oj — Statement voluntarily made defence 
Witness as to good character of acrused-^Cross 
examination as to bad character — Admissibility 
of. 

If a prisoner endeavours to establish a good 
character either by calling witnesses himseli, or 
by cross examining the witnesses for the prose- 
cution, tliQ prosecution is at liberty, in most 
cases, to give proof of the prisoner’s previous 
convictions. A prisoner cannot be said to be 
ettdeavouiing to establish a good character 
merely because a witness, whom he called, volun- 
tarily and probably against the prisoner’s own 
desire, made a statement as to his good character 
an4 that does not entitle the prosecution to ques- 
t|oq the prisoner as to his previous convictions. 
V. Redd. (1923) K. B. 104. 

- — . y^ War-^Judicial notice. 

A court of law may take judicial notice of the 
that a state of war exists between one coun- 
If^'and anot^r but it cannot do so as regards the 
i^hep particuiar, operations h^an, Cou^ON 


WEALTH Shipping Representative v. Penin- * 

SULAR AND ORIENTAL BRANCH SERVICE. 

(1923) A, C. 191. 

EXECUTOR — Powers of — Right to effect parti- 
tion— Purchaser — Rights of. 

Where a testator was possessed of property 
which he held as tenant-in common along with 
others, his executors have a right to concur in a 
partition of that propeiiy, as that is a natural and 
reasonable method by which he can put himself 
in a position easily to administer and realise the 
testator’s estate. 

The purchaser of such a share obtains a good 
title thereto, it he has no notice of any improper 
conduct on the part of the executors other than 
the execution of the deed of partition. In re 
Kemnal and Still’s Contraci' In re. 

(1923) 1 Ch. 293. 

I EXTRADITION — Fugitive criminal -Abetment of 
' ojfence in Switzerland — Arrest in England. 

If a person residing in England has abetted an 
offence in Switzerland and is seeking to avoid 
trial m Switzerland by keeping himself in Eng- 
land, he is a “fugitive criminal” within the mean- 
ing of S. 26 of the Extradition Act and he could 
be extradited. Rex v Godfrey. 

(1923) 1 K. B. 24. 

GARNISHEE PROCEEDINGS-Order in -Effect of 
—Debt due to foreigner — Liability to pay again. 

Where a judgment for money is obtained 
against foreigners who had submitted to the juris- 
diction of the Court and thereafter the decree 
holders took .out granishee summons to 
attach a debt due to the judgment 
debtors from an English Bank. Held the debt 
sought to be garnished being one contracted and 
payable in England, the English Courts can ex- 
ercise jurisdiction over it. and a garnishee order 
would be a valid discharge of the amount paid 
and will be recognisbed by International Law on 
the principle that a person w‘ o has been compel- 
led by a Court of competent lurisdiction to pay a 
debt once shall not be compelled to pay it over 
again. Swiss Bank Corporation v. Bochmische 
Industrial Bank. (1923) 1 R B. 673. 

HABEAS CORPUS— directing issue of writ 
—Determination of the legality of the appltcanVs 
detention — Discharge not ordered — Appealability 
&f the order— Appellate Jurisdiction AcL 1876 
{39 40 Vic., C. 59), S. 3. 

In spite of the vvide generality of the words in 
S. 3 of the Appellate Jurisdiction Act, 1876, which 
allows an appeal to the House of Lords from any 
order (subject to certain exceptions which do not 
apply) of the Court of Appeal in England, held 
(by Earl of Birkenhead, Viscount Finlay, Lord 
Dunedin, and Lord Shaw of Dunfermline , Lord 
Atkinson dissenting), that where a court of law 
having power to entertain an application for a 
writ of habeas corpus comes definitely to the 
conclusion that the applicant is entitled to his 
discharge, no other court either by way of review 
or of appeal can upset that judgment That the 
court of Appeal had merely decided that the 
applicant's detention was illegal and ffacl. 
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INCOME-TAX. 

directed his discharge was held immaterial, and 
the House dismissed the appeal as incompetent. 

Per Lord Shaw of Dunf ermine ; considerations 
justifying the Courts to arrive at the intention of 
the Legislature overlooking the plain meaning 
of sections in a statute ; Stradltng v. Morgan 
(1558) Plowd 199, 205. Cox v. Hakes (1809) 15 
App. Cas, 506 applied ; Barnardo v Ford [1892] 
A. C. 326 distinguished. Secretary of State 
FOR Home Affairs v. O’Brien, 

(1923) A. C. 603, on appeal from 1923) : 

2K. B. 361, 0, A. 

IK 30ME-T AX— — Enventre sa mere — 
Deduction tf claimable* 

Finance Act. 1920, provided a certain deduction 
in the case ot persons having children at the 
commencement of the year ot assesameat. Held. 
a child en ventre sa mere is not one falling within 
the particular provision, though for some other 
purposes it may be considered as a “child living’* 
Jackson v. Voss, (1923) 2 K. B, 364 

Excess profits duty — Ascertainment 

of capital — Unpaid purchase-money— Borrowed 
money — Debt — Deductions for — Finance {No. 2/ 
Act 1915 Sch IV. Part 3. Rf 1—3. 

The port of London Authority was created b> 
Statute in 1908. It took over the assets of three 
London Companies, and issued its own stock to 
the debenture holders’ and share-holders ot the 
said companies according to the value in the 
market of their former holdings. The port stock 
bore interest, was redeemable alter a certain 
period, and so on. Held that the autonly acquired 
its assets otherwise than by cash ; that the stock 
issued was neither “unpaid purchase money** nor 
borrowed money nor (per Viscouat Cave, L 
C. Viscount Finlay, Lord Atkinson and Lord ; 
Sumner; Lord FhiUimore dissenting) did it 
constitute a ' debt wahin the meaning of 
these phrases in the Finance (No, 2) Act, 1915 
Sch IV Part 3. Rr. 1-3. 

Held therefore, that in ascertaining the capita^ 
of the authority m order to determine whether 
its income exceeded a certain percentage on the 
capital so as to make it hade to pay excess profits 
duty, the value of the stock issued to tne share* 
holders and debenture-holders ot the old ck 
companies should not be deducted, 

Obseryatibns on the term ‘debt' Inland Reve- 
nue Commissioners v. Port of London 
Authority. (1923) A, c. 507 : 

Affirming (1923) 2 E. B. 699. 

— Exemptions — Chartiy — Income Tax 

Act (1918) S. 37. 

Where according to the terms of a will certain 
annuities were to be paid first and the balance 
after the death of certain persons was to be paid 
to a charity, the amount was an annual payment” 
within the meaning of S. 37 fb) of the Income 
Tax Act, 1918 and as such was exempt from 
income tax. THE Ring v. Special Commis- 
sioners OF Income tax : Ex Parte Shaftes- 
bury Homes xm Arbthusa Training Ship. 

^i^23) l K, B* 393. 


INTERNATIONAL LAW. 

Manager of company — Bonus calculated 

on profits — How assessable. 

The remuneration of the manager of a com- 
pany was fixed at a certain sum as salary and a 
bonus calculated on the profits of the year. Held, 
in assessing the bonus to income tax. Sch, E.R, 4 
of the Income Tax Act. 1842 applies and the basis 
is not the actual amount of the year in question, 
but the average of the three preceding years, 
Me. Donald v* Shand, (1923) A. G 337. 

Mode of Computation — Right to 

duot tax out of salaries — Waiver — Calculation of 
income* 

Where a company agrees with its employees 
not to exercise the right conferred upon it by the 
statute to deduct or retain out of the salaries of 
its employees the income tax chargeable theieon 
the amount of tax paid by the company though 
not deducted from the salaries is part of the in- 
come of the employees for purposes of income 
tax. North British Railway Company ». 
SCOTT. (1923) A. C. 37. 

-Supertax — Calculation oj Deductions. 

On a construction of the sections of the Eng- 
lish Income Tax Act. 1918 and Finance Act 19^0, 
held by the Court of Appeal that in assessing 
super-tax. a person is not entitled to claim a 
deduction m respect of those allowances which 
are specifically granted for income tax purposes. 
Hence neither the income tax payable by an as- 
sessee on his pension nor the whole of the tax 
paid under the Income tax Act, 1918 could be de- 
ducted for the purpose of calculating the super- 
tax. Davis v. Commissioners of Inland Re- 
venue. (1923) 1 KB. 370. 

Super-tax— Notice to make a return — 

On non-resident — By post abroad— If valid — 
Assessment tn default of Return — Finance 
(1909-10) Act, 1910 (10 Edw7,C.S) Ss 66. 72. 

\ notice under S. 72 of the Finance (1909-10) 
Act on a non-resident may be served by post 
outside the United Kmgom. If a person fails to 
make a return on being so served, the special 
Commissioners may assess him according to the 
best of their judgment ; and after he is validly 
assessed, he may be informed of the assessment 
by notice served abroad 

Principles of Intei national Law as to assuming 
jurisdiction without the realm considered. In- 
land Revenue Commissioners, v. Huni. 

(1923) 2 K. B, 563. 

INTERNATIONAL LAW — Independent Sovereign 
State— Letter of Secretary of State — If conclusive 
— Suhmtssion to jurisdiction. 

Where in proceedings initiated m English 
Courts against a person who claims to be the 
ruler of an independent Sovereign State, a letter 
of one of the Secretaries ot States is produced to 
the effect tnat he is one, the Court without con- 
sidering the question on the evidence will treat 
the matter as concluded. 

Such a ruler merely by initiating proceedings 
before an English tribunal to set airide the award 
I cannot be held to have submitted to the jurisdic* 
tioB of the Court so as*to invest it with powers to 
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proceed against his property in England in gar- 
nishee proceedings Duff Development Co. 
Ltd. V . Government of Kelantan and the 
Crown -Agents for the Colenies. 

(1923) 1 Ch. 385. 

ZTJlBilBJilCTlO'S—Shipping-^Pilot dues-Action in 
rem — Matntainahih ty. 

The High Court of Admiralty and its successor 
the Admiralty Division of the High Court of 
justice have always entertained actions in rem for 
pilotage remuneration and that jurisdiction has 
never been taken away. 

Quaere ; Whether there is a maritime lien tor 
pilotage dues. The Ambatielos v. The Cepha 
LONIA. (1923) P. 68 

lANBIOBD AND TENANT -Covenant to repair 
—Assignment of lease to two persons — Liability 
on default* 

Where a lease continued a convenant to repair ; 
on the part of the lessee and he assigned his in- 
terest to two persons who took as tenants in- 1 
common, the liability in cases of breach of the , 
convenant is one and indivisible and either of 
them is liable to be preceded against for the whole 
of the damages. United Ltd v. Public Trustee 
AND Another. (1923) 1 K. B. 469. 

Forfeiture — Covenants not to assign 

or underlet without bermisston of lessor — Under 
lease subject to same oondttions — Breach— Duty 
of lessee — Waiver* 

The suit premises were let to the defendant for 
a term of years for carrying on a particular 
business, and defendant also covenanted not to 
assign or sob-let without the consent of the 
lessor. There was the usual clause for re-entry 
Some time ^atcr the lessee with the consent of the 
lessor sub let the premises to a third party to be 
used for a different purpose. The lessor then 
sold his interest in the reversion to the plaintiff, 
but meanwhile the sub-lessee without tie know- 
ledge or permission of either the lessor or the 
defendant leased out a portion of the premises to 
another to be used for an entirely new business. 
The defendant refused to take steps to remedy the 
breach, whereupon plaintiff commenced the action 
for possession. Held^ (1) defendant had permitted 
or suffered a breach of a continuous nature 
after he came to know of it and there was noth- 
ing to prevent him from having recourse to legal 
proceedings ; (2) there was no waiver of tie 
covenants either by the receipt ot any rent (as 
the breach was continuous) or by purchasing the 
reversion subject to the lease in the absence of 
any proof that plaintiff was actually aware at the 
time of his purchase of the last breach by the 
sub-lessee ; (3) that pla ntiff was therefore enti- 
tled to enforce the right of re- entry. Atkin v 
Rose. (19«3j I Ch. 622. 

— Forfeiture — Covenant net to sub-let 

without consent— Failure to disclose terms — 
Waiver— Proof of 

A leg-se of the suit premises contained clauses 
against sub* letting without the consent of the 
lessor, restricting the purposes for which they’ 
were to be put to and the usual clause for le- 
ehtry. With the* permission bf the lessor, a 


LANDLORD AND TENANT. 

sub-lease was granted with an additional 
covenant that the sub-lessee should not sub-let 
Without the consent of both the original lessor 
and lessee and that the latter should not object if 
the former did not The sub lessee then obtained 
the permission of the original lessor for sub- lease 
and applied to the lesseefor permission without 
disclosing t^ him the full details of the proposed 
transaction. He withheld permission, but in 
spite of it the arrangements were carried through. 
In a suit based on breach of covenant, held the 
lessee was entitled to exercise his right of foi- 
feiture and to re-enter 

If in such a case, the sub lessee pleads waiver 
such as by receipt of rent he must establish that 
his lessor did so with knowledge of all the 
relevant facts. Fuller’s Theatre and 
Vaudeville Company, Ltd. v* Rofe. 

(1923) A. G 435 

^Forfeiture — Mesne profits Extent of 

liability. 

Where a tenant commits a breach of covenant 
and thereupon the landlord suing to enforce his 
right of forfeiture gets a decree for possession 
and mesne profits, the latter will be calculated as 
from the date of suit and not from the date of 
breach. Elliott v. Boynton, (1923) 1 Ch. 422« 

Lease — Agreement that lessor purchase 

by valuation the buildings errected by the lessee, 
etc such valuation to be fixed by arbitration if 
parties fail to agree — Covenant by lessee not to 
transfer the premises without lessor* s consent in 
writing — Breach of the covenant — Failure to 
proceed to arbitration— -Lessee* s right to sue. 

The lease was for 10 years and m case there 
was no renewal the lessor bound himself to the 
purchase “ by valuing the buildings erected by 
the said lessee and also the growing crops, stock 
I and implements”. If the paities could not agree 
on the valuation, the matter was to be referred to 
arbitration The lessee bound himself not to 
transfer ihe premises demised without the consent 
in writing of the lessor. Without such con- 
sent, however, the lessee sublet the estate to two 
persons, for his whole terms of 10 years, the 
leases to them containing precisely the same co- 
venants as his lease, with a difference only in the 
j rent payable. 

Held that lessee’s breach of the covenant not to 
transfer without consent gave the lessor only a 
right to damages ; 

that a sub-blease for the entire term of the sub- 
lessor (the original lessee) amounted to an assign- 
ment or transfer {Beardmanv. Wilson, L, K 4 
C. P. 57) ; 

that the contract did not require the lessee per- 
sonally to put up the buildings, and. as the lessee 
was liable to pay for them to the sub-lessees he 
had sufficient interest to maintain the suit against 
the lessor, although he had parted With the entire 
interest in the term , 

but that the lessee had no right to sue for the 
value of the buildings until the valuation had 
been fixed by arbitraiion in accordance with the 
provisions of the lease. 

While by the common law parties* qould not 
contract validly to oust the Courts of theiV juris- 
diction, they Could' contract that no right of action 
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should accrue until a third pCrson had decided 
the amount to which there was to be a right 
Scott V. Avery^ (1856) 5 H L C. 811 applied, 
Dawson v. Fitzgerald, L. R. 9 Ex. 7 , Ex, D. 257 
Dist. Hallen V, Spaeth. 

119S3) A. C. 684, {P. C.) 

-j^ease — Covenant not to assign or under- 
let or to part with possession of the tenement 
without the lessor* s consent — Sub letting oj por- 
tion with consent — Subsequent letting of the 
remainder without lessor's consent— Breach of 
covenant — Forfeiture. 

Where the tenant has covenanted not to part 
with the possession of the premises wiihout the 
lessor’s consent, it is a breach of the covenant to 
part with the possession of the whole without 
such consent, though previously possession had 
been parted with of a portion with consent 

The case might have been different if the 
teoant had retained possession ot some part of 
the premises, on the principle that if there be a 
covenant not to assign or underlet the premises, 
it is not a breach to assign or sub let part of the 
premises. Chatterton v. Terrei. 

(1923) A. C. 578 : 
Affirming (1922) 2 Ch, 647. C. A, 

'Lease — Covenant to ^^well and suffi- 
ciently repair'** etc. premises — Standard of 
repair — Breach of the covenant — Measure of 
damages. 

Where a lease of houses then new for a term 
of 95 years contained terms that the tenant do 
•‘well and sufficiently repair” etc. the buildings 
and deliver them up to the lessor at the end uf 
the term in such repa r, held that the terms 
would be satisfied if the houses were in such 
repair as, having regard to the age. character, 
and locality ot the houses, would make it then 
reasonably fit for the occupation of tenants of the 
class who would be hkely to take them ; and 
damages for breach of the covenant should le 
assessed accordingly, 

Proudfoot V. Hart, (1890) 25 Q. B. D. 42 ap- 
plied. Case law on the subject discussed. Cal- 
THORPE V Me Oscar. (1923) 2 K. B. 573 

Lease for a term— Option to purchase — 

Time for exercising option not specified— Effect 
’^Rule of perpetuUes. 

An agreement to lease contained a clause that 
the tenant should have an option to purchase 
the freehold ot a lease of 97 years. There was 
no period fixed for the exercise of the option nor 
was a lease executed. Heldf such an option un- 
limited in time exists so long as the reladouship 
of landlord and tenant'continues. The option to 
purchase the freehold is however inoperative an^i 
invalid because of the rule against perpetuities, 
but the right to call for a removal of the lease is 
outside the rule and may be exercised. Rider %. 
Ford. ^ (1923) l Ch, 541 

Lease — Furnished house— Implied war- 

rahiy-^Fitness for hhbitatton—RUk of infection 
Breach of warranty— Pamages. 

"Where* a. fiirnisfied house is let, theye is an 
l^liei^-warwty that the house is reasonably fi 


MONEY HAB ANB RECEIVEB. 

for habitation on the date fixed for the com- 
mencement of the tenancy. If this warranty is 
not satisfied, because for instance there is sub- 
stantial risk of infection to tbe lessee and bis 
household, the lessee is entitled to renounce the 
tenancy and he is also entitled to damages. So 
held in a case where the house had been recently 
occup ed by a person suffering from pulmonary 
tuberculosis. Collins v, Hopkins. 

(1923) 2 K. B. 617. 

LICENSING ACT, S. Consumption— Meaning 

of 

Where the Licensing Act of 1921 made it an 
offence to consume liquor on licensed premises at 
stated hours, the fact that the consumer got the 
liquor from elsewhere but drank it at the licensed 
premises does not make it any the less a offence. 
The word ‘consume’ musi be given in its natural 
ones and ordinary meaning. Caldwell v, Jones. 

(1923) 2 K. B 309. 

MARINE INSURANCE— policy— What 
ts. 

Per Scrutton, L. J. — An approved insurance 
policy must be one to which no reasonable 
objection could be made and which ought there- 
tore to be approved. 

A certificate of insurance which does not show 
on its face the terms of the insurance offered in 
place of the goods if lost, is not an approved 
insurance policy. 

Per Atkin, L J. — The phrase “ approved 
insurance policy ” indicates a reference to some 
more objective or absolute standard than the 
approval of the person to whom it is tendered. It 
means a policy to which no reasonaole objection 
can be taken by reasonable commerciJ men, 
Donald H. Scott and Co. Ltd. v. Barclay’s 
Bank. Ltd. (1923) 2 K. B. 1. 

MAKKET— By-law restraining sale by auction — 
Validity. 

A by law made by the owners of a market 
which altogether prohibits sale by auction in a 
public market is invalid, as it prohibits the 
exercise of a common law right One which 
requires the consent of a Superintendent for such 
a sale by auction is also equally invalid. Nichol- 
es V. Tavistock Urban District Council. 

(1923) 2 Ch. 18. 

MARRIEB WOMAN — Restraint upon anticipation 
by—Separate property — Nature and incidents of. 

Bee Public Trustee v. Wolf. 

(1923) A C. 544. 

money HAB ANB RECEIVED— M/ stake of fact 
-Suit for repayment — Estoppel. 

Where persons who are statutorily entrusted 
with the duty of making ceitam disburscm'-nts 
pay a certain person a sum of money much more 
than he is emitted to and the latter misled into the 
belief that he might retain the money spent it all 
for private purposes, tbe plaintiffs are estopped 
fiom alitging that the payment was made under 
di, m’ stake ot fact and trying to recover the excess 
is an aciion for money had and received. Holt 
; Markham* (1923) 1 K. B. 5.0<i 
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Fixtures — Cinema — Chairs fast- 
ened to floor — If pass. 

Where the proprietors of a Cinema mortgage 
the daema hall with its fixtures and appurte- 
nances, chairs attached to the floor are included in 
the security and so are available to the mort- 
gagee, Vaudeville Electric Cinema, Ltd. v. 
MURISET (1923) 2 Ch. 74. 

MOTOR CA'S,— Defects in— Damage — Liahiltiy of 
owner, 

A motor lorry soon after its overhauling and 
repair by the manufacturers white being driven in 
a public way had a wheel slipped and this caused 
damage to the plaintiff's van. In an action for 
damages held per, Mccardie. /.—(I) There is no 
duty at common law cast on the owner of the 
lorry to see it was in a safe and proper condition 
(2) the owner cannot be made liable for any 
negligence on the part of the manufacturer or 
.repairer; (3) it is not by itself a nuisance, 
Phillips v. Brittanta Hygenic Laundry Coy. 

(192S) IK.B, 539. 

PENALTIES — Power of Court to relieve from — 
If applicable to statutory penalties. See Rex v. 
Canadian N, Ry. Co (1923) A C 714 (P. C ) 

POVERTY — What is —Gift to aid persons of some 
means— If charitable. See In re Clarke 

(1923) 2 Ch. 407. 

PRACTICE — Appeal— On question of costs See 
Jackson v. Anglo American Oil Co. 

(1923) 2 KB. 601 

Costs — Defendant paying amount into 

Court— Effect. 

In an action for damages foi infringement of 
copyright and for an injunction, even where the 
defendant pays into court a sum of money which 
the Court holds to be sufficient damages, the 
plaintiff would be entitled to his costs, as he is 
entitled to have his rights pronounced upon. 
This was the original rule of English practice, 
but though it has been modified now, still where 
the Court thinks it proper that the plaintiff, 
instead of at once taking the money out of court, 
should have a determination of the question of 
liability, it has a discretion to say the plamtiff 
should have his costs. Performing Right 
Society,, Ltd. *!>• Ciryl Theatrical Syndi- 
cate, Ltd, and another. (1923) 2K, B. 146. 

Discovery— Subpoena duces tecum 

A subpoena duces tecum served on a person 
who is the secretary of a company with the object 
■ of enforcing the forefeiture on a lease against 
that company is bad. The refusal to order dis- 
covery of documents in cases involving forfeiture 
is due to the rule that such documents ought not 
to be ordered to be produced by the person again- 
st whom the forfeiture was sought to be enforced 
Earl or Powis v. Negus. (1923) 1 Ch. 186 

— t Security for costs'— Foreigner added as 

defendant, 

i 'Where the plaintiff, a foreign Company 
broi^ht an action in England which involved 
:^e^tioH^ cot^rning foreign assignments and the 
0 fbreiga .legal procet*dings and daring the| 


PRINCIPAL AND AGENT. 

course of the action, another foreign Company 
obtained permission to intervene as a defendant, 
an order for security of costs should not be 
passed ag ainst the latter. 

Bankes, L. J. rested the decision on the gTound 
that plaintiffs were themsehes foreigners and did 
not give security, while Scrutton, L J and 
Younger, L J. put it on the ground that the 
defendants were probably resisting an attack 
and not putting forward a claim. Maatschappij 
VooR Fondsenbezit and another V. Shell 
Transport and Trading Coy. & others. 

(1923) 2 K. B. 166, 

PRESUMPTION— Proo/- 

Where a ship which has been insured has dis- 
appeared at sea and nothing more is known the 
presumption may well be that the loss was due 
to penis of the sea But where either party gives 
evidence as to the probable cause of loss and the 
Court is left in doubt as to the effective cause of 
loss, the assured must fail in his action unless he 
affirmatively proves the loss by one of the perils 
insured against. La Compania MaRtiartu v. 
The Corporation of the Royal Exchange 
Assurance. (1923) 1 K. B. 650 . 

PRINCIPAL AND AGEm-- Larceny by trick— 
What IS — Sale without authority — Liability of 
purchaser. 

Simple larcency is tbe felonioRs taking of goods 
belonging to another person against his will and 
without his consent. In the case of larceny by 
trick the person who has lost goods has given an 
apparent consent to possession being taken but 
the consent has been obtained fraudulently by a 
trick. 

Where a person pretending to be an agent for 
the purchase of a car obtains possession of it 
and then sells it to another, he is guilty of larceny 
by a trick and tbe purchaser is bound to return 
the car or its value unless they have a valid 
statutory defence under the sale of goods Act or 
Factors Act It is on the purchaser to prove ihat 
he purchased in good faith and without notice 
of the agent’s want of authority. There can be 
no estoppel on the part of the owner unless he is 
more than merely negligent and has disregarded 
all obligations towards the buyer. Heap v. Moto- 
rists' Advisory Agency. Ltd 

(1923) 1 K. B. 577. 

Right of agent to be indemnified— Basts 

of right. 

Prima facie if an agent carries on a business 
for a principal be is entitled to a full indemnity. 
Where for a monthly remuneration plaintiff 
carried on a business for the defendants who 
formed a limited Company and in the course of 
the same he had to pay Income tax and Supertax 
he is entitled to be indemnified, though it may be 
that if the business were run by the defendants 
themselves, the liability, to pay Supertax migl^^t 
not have arisen. This rigl?t to reimbursement 
also arises because plaintiff is in effect a trustee. 
Apam^ V. Morgan and Company Ltd 

(1923) 2 
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PRINCIPAL AND AGENT. 

— Signature ** as agents^* -^Description in 

the body as charterers — Demurrage — Liability oj 
the agents. 

In the absence of exceptional circumstances, 
where the signature is qualified by the words “as 
agents/’ the persons signing are absolved from 
personal liability 

The principals who were the real chaiterers in 
this case were disclosed to the plaintiffs and there 
were terms in the charterparty which could apply 
to the signatories only in their capacity of agents. 

Held, therefore, notwithstanding that the 
defendants were described in the charterparty as 

charterers and the charterers were by its terra 
made liable for any demurrage, the defendants' 
personal liability was excluded by their adding 
the phrase as agents” to their signature 

Lennerd v. Robinson. (1855) 5 E. & B 125 
overruled. 

Gadd V. Houghton (1876) 1 Ex. D 357 appiov- 
ed. Universal Steam Navigation Co v James 
Me Kelvie & Co, (1923) A C. 192 

Affirming (1922) 1 K. B. 518 (C. A.)' 

Third patty inducing breach of agent* $ 

duty-- Principal suffering damage •— If third 
party liable. 

Where, in consequence of a third person induc- 
ing an agent to commit breach of the duty he 
owed to his principal, the principal became liable 
to pay damages to others, held, that the principal 
might recover from the third party. 

Interference directed to bringing about a viola- 
tion of legal right is a cause of action and it is a 
violation of legal right to interfere with con- 
tractual relations recognized by law if there be 
no sufficient justification for the interferences It 
is an illustration of this principle when the in- 
terference IS directed to inducing an agent to act 
in contravention of his daiy by pleading his 
principal’s credit Lutnley v* Gye (3853) 2 E. B. 
216 and Quinn \\ Leatham (1901) A, C. 495 
followed. Jasperson v. Dominion Tobacco Co. 

(1923) A. G. 709 (P. C.) 

RECTIFICATION— of. 

A person who seeks to rectify a deed upon the 
grounds of mistake must be required to establish 
clearly that the alleged intention to which he de- 
sires It to be made conformable continued con- 
currently in the minds of all parties down to the 
time of execution. There must be a common and 
not a unilateral mistake to justity reciification. 
Vandeville Electric Cinema Ltd. v. Muriset 

(1923) 2 Ch. 74* 

RIOTING — amounts hSoldiers—lf can 
commit-— Compensation, 

Per Swiftt i.— To constitute noting under 
English Law five elements must be present ; 
first, the assembly ot a member of persons not 
less thdm three ; secondly, . they must have a 
common purpose; thirdly, they must act in execu- 
tion or inception of the common purpose ; 
fourthly, there must be an intent to help one ano- 
ther by force if necessary; and lastly, force must 
be displayed in such a manner as to alarm at least 
one person of reasonable firmness and courage. 


SALE OF GOODS. 

Every person subject to military law is stilf 
subject to criminal law and a Criminal offence 
committed by a soldier would be just as much an 
offence as if it were committed by a civilian, and 
the same consequences, such as liability to pay 
compensation for damages caused, will follow. 
Pitchers v. Survey County Council. 

(1923) 2 K. B. 67. 

SALE OF GOODS— Arbitration clause— Effect of 
Damages Latent defect. 

Where one of the terms of a contract for the 
sale ot goods was that all disputes arising out of 
it were to be referred to arbitration within a 
certain time, and on a dispute arising the matter 
was referred to an arbitration but out of time as 
a result of which he declined junsdicition and 
then the matter was sought to be agitated in the 
Civil Courts, Held, the presence of an arbitra- 
tion clause in the contract is not in itself a bar 
to an action or a condition precedent to a right of 
action. Where the award does not deal with the 
claim, but merely with the jurisdiction of the 
arbitrator, it is no answer to the claim 

The expression “ latent defect” is only applic- 
able to such a defect as is not discoverable by 
the exercise of reasonable care. Reasonable 
examination m the case of goods is not confined 
to examination by the life and does not exclude 
analysis or microscopic examination. 

Where it was within the contemplation of the 
parties that goods would pass through a string of 
sellers and pm chasers, it cannot be said that 
damages are too remote, if the vendee seeks to 
include therein what he has had to pay as 
damages to his vendees J^nnock Brothers 
V, Lewis and Peat Ltd (1923) 1 K. B. 690. 

Contract— Variation of terms by paro 

agreement — Time and place of delivery — Repu* 
diation — Right to damages 

Where a contract for the sale of goods pro- 
vides for delivery in instalments at a particular 
place a subsequent parol agreement extending the 
time for and altering the place of delivery does 
not operate as in implied rescission of the 
original contract, in the absence of any intention 
to rescind. Where the buyers wrongfully repudi- 
ate the contract, the sellers are not bound to 
prove that they were ready and willing at the 
date of the repudiation to deliver the goods 
British and Beningtons Ltd. v, N. W. Cachar 
Tea Co (1923) A. C. 48. 

^Rejection after price is paid — Vendee tf 

entitled to retain possession HU money is paid. 

A buyer who has rejected the goods which 
have been purchased and paid for cannot retain 
possession of the goods until his money is paid 
back, and he has no Hen over the same. J. L. 
Lyons and Co. Ltd. v. May and Baker Ltd. 

(1923) 1 K. B. 685. 

Right to reject — Resale without examin- 
ing sample — Effect. 

Where the buyers under a contract of sale 
resold a portion of the goods to sub-purchasers 
without examining the goods and satisfying them- 
selves that they were of the specification ordered 
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SALE OE GOODS. 

and latter finding that the goods were different 
rejected tne same : Held tne original bu>eis by 
reselling w.tiiout examination Commuted an act 
**inconsisieiit witn ihe owiiership oi tbe &eilor” 
and hence h^d lost iheir light of rejection. 
Haroy Co. Ltd v. Hiloms & Fowler. 

(1923) 1 K. 658. 

Una seer iatned goods — Sale of specific 

quantity out oj larger bulk— Risk if detenorution. 

Defendants sold to plaintiffs certain quantity 
of wuite spirit of a larger quantity lying m then 
tank and naiaded to the piaiuutfs a delivery 
wan ant uadertamng to deliver that quantity oi 
the spuit to the plain iitts* order. The rent for 
the storage of the spirit was paid by the plaintiff 
Subsequent to the acceptance ot the delivery 
warrant by the plaintiffs and beiore tbe 
quantity purchased had been severed from 
the bulk, the spirit in the tank deteriorated 
in quality. On a question arising as to who 
shv.*uld bear tne loss arising out of the deterioia- 
tion Held tuat whether or not the property in 
the undivided portion of the larger bulk had pas- 
sed to the plaintiff’s the risk passed to the pur- 
chasers on the acceptance ot the delivery warran 
and that the loss must be borne by them. Sterms 
Ltd V, VicKEKS Ltd. (X923) 1 K. B. 78 C A, 

8 SIF FIN Q— Charter party — Liability for coal 
consumption while off hire. 

Where under the terras of a charter party the 
charterers were to pay tor all coal consumed 
while the owner was to keep the vessel effic tenia 
throughout the period but if the vessel was under 
repair for more than ^4 hours consequuveiy, 
bite should not be chai ged for such period Hef/rf, 
the charterers were liable for the coal consumed 
even when the vessal was of hire while under re- 
pair tor more than 24 hours. S S. Arild v, An- 
ONYME De Navigation Hovrani. 

(1923) 2 K. B 141. 

■ Claims arising {torn — Law applicable 

‘Whatever relates fo the remedy to be en- 
forced, must be determined by the lexfort, the law 
of the country to tue tribunals of which tbe appeal 
IS made,'* Tne nature ot tue right may have to be 
determined by s^iue other law. but the nature oi 
the remedy whicn eniorces the rigat is a matter 
for the law of the tTbunal which is asked to 
enforce the r ght. 

Under Eiigiisn Law, a necessaries man has no 
possessory or maritime lein over the ship but 
only a right to arrest the ship la rem, but French 
law gives him a priority over the claimant 
under a hypotheque, but in English Courts 
only the English remedies would be given. The 
Colorado. 11928 i P. 102. 

- Collision — Suit for damages for loss of 

life — Limitation— Extension of. 

The period of limitation for an action for 
damages on account of loss of life arising irom a 
coihsien IS two years irom the date of the loss oi 
Ine. A court of law has discretion to extend the 
period but ihe mere facts that piaibffff did not 
know -for a long time he had a cause of action 
*'^#11 not Jusi^fy tbe extension of the statutoiy 
l^e#iO|Ek Nor an appeila-te Court interieije 


SOLICITOR AND CLIENT. 

with the exercise of discretion by the trial Court 
unless the latter has gone on a wrong principle. 
The Kashmir. (1923) P, 85. 

Collision — Warlike operation- Negligence 

— Effect of. 

Where collision occurs as the result of negli- 
gence in the conduct of a ship engaged m warlike 
Operation, for the purposes of insuiaiice liability 
the Crown is liable in spite oi ihe lact that the 
collision was due to negligence on tbe part oi the 
master Case law referred to. Attorney General 
V . Adelaide Steamship Co. Ltd. 

(1923) I. C. 293. 

Contract of service — Abandonment — 

What amounts to — Salvage claim. 

After a collision the master ordered his crew 
to abandon ship, but shoitly afterwards finding 
It was sail possible to save her, called for volun- 
teers. A portion of the ciew returned and 
saieiy piloted her ashore. They then claimed 
salvage lemuneration. Held , a claim as salvors can 
be put forv» ard only if the circumstances are 
such as to put an end to their contiact of service. 
When a short time after ordering abandonment 
the master on maturer judgment arrived at the 
conclusion the ship was not sinking, there was 
no abandonment and no determination of the con- 
tract of service. The tact tuat he called for volun- 
teers instead of ordering the crew to go back is 
immaterial. /« re The Fortrealh. (1923) P. 166. 

Implied warranty — Seaworthiness. 

Under English Law there is in cases of con’ 
tracts to carry goods in a ship, whether tba^ 
contract is in the form of a bill of lading or nob 
an implied warranty on the part of the person 
who hnishes the ship that it shall be seaworthy. 
Tne warranty is not merely that he would do his 
best to make the snip fit, but that the ship should 
really be fat. Paterson Zcchonis & Co Ltd. 
V . Elder Dempster & Co. Ltd. 

(1923) 1 K. B. 420 

SHOPS CLOSING ACTS — Bvay day other than 
Saturday — Weekdays other than Saturaay — 
Sunday if included . 

Under the Shops Closing Acts of 1920 and 
1921, the expression “every day other tban 
Saturday” includes a Sunday, but “ weekdays 
otiier than Saturday” does not include it. London 
County Council v. Gainsborough. 

(1923) 2 K. B. 301. 

SOLICITOR AND CLIENT — Confidential relation* 
ship — Purchase of an option by the solicitor from 
the client — Failure to disclose material inform* 
ation— Voidability. 

Although the relationship of solicitor and client 
in a strict sense has discontinued, the same 
principle applies so long as ihe confidence, natu- 
rally arising trom suen a relationship, is proved 
or may be presumed to coniinue, and# even tf 
tne solicitor la no longer retained or acting, his 
duty, m the contemplation of a court of equity 
may still be such as to throw upon him the onus 
of ttpbolding toe validity of a purchase or lease 
from bis clients, and in considering whether this 
arjus lies upon him the test appears kie t^fee 
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STATUTES* 

proper answer to the question, whether in the 
particular transaction he owes his former client 
any duty in the contemplation of a Court ot equity. 

The principle has long been established that, m 
the absence of competent mde pendant advice a 
transaction between persons in the relationship of 
solicitor and client, or in a conhdeutial relation- 
ship of similar character, cannot be upheld, un- 
less the person claiming to enforce the contract 
can prove, attirmatively, that the person standing 
in such a confidential position has disclosed, 
without reservation, all the information in his 
possession, and can further show that the transac- 
tion was itself, a iair one, having regard to all 
the circumsiances. This principle is one ot wide 
application, and must not be regarded as a 
tecnnical rule ot English law. 

Their lordships held that in this case the 
Solicitor had tailed to make the exact disclosure 
of the facts essential to enable the client to deter- 
mine whether toe otfer made by the solicitor to 
her wss a fair one. The question is not one of 
honesty, bur of a full disclosure cf all the rele- 
vant tacts and of a fair pi ice. Holding, further, 
that the client had no competent independent 
advice their Lordships declared the transaction 
unenlorceable, and that it was not subsequently 
ratified, even if sucn ratification be possible. 
Demerara Bauxite Co, v Louisa Hubbard. 

(1923; A. C. 673 (r. C-) 

STATUTES— Construction of See Rex u. Can, 
ADIAN N. Ry. Co. (1923) A. C, 714 P. Cs 

Interpretation of— Use of general word 

in an Act regarding legal procedure —Intention 
of the Legislature — Abrogation of the funda- 
mental consiitutional rights of the citizen— Con- 
struction to avoid if permissible. See Secretary 
OF State for Home Affairs v. O. Brien. 

(1923) A. C. 603. 

What IS — Consifuotton — Penalties — 

Power of Court to relieve from-- Alberta Act of 
1907, S 2 (8) — Penalties imposed by contract etc 
and by Statute — Distinction between^ 

The words ‘‘any statute ” occurring in an 
Alberta statute in their natural ordinary sense 
would include a Dominion (of Canada) State. 
Statute “ Statute" means an Act of a Legislature 
having legiblative authority within the Province. 
The grammatical and the ordinary sense of the 
words in statutes is to be adhered to unless they 
would lead to absurdity, reimgiiancy or incon- 
sistency with the rest of the instrument. 

The power given to Court by an Alberta 
Statute to relieve from penalties is applicable only 
to such comractual penalties, and for feitures as 
those as to which the Court of Chancery had 
exercised jurisdici ion Rex t?. Canadian N, Hy, 
Co. (1923) A, G.7I4 P. C. 

TIDAL WATER— navigablt nver—Test of 

Th^flowing of a tide is strong prtmz fatce 
evidence of the existence of a public navigable 
river, but whether it is one or not depends on the 
situation and nature of the channel. Not every 
ditch which is reaqed by the tide 
forms pan of the public navigable riyer, ^ven 
though it be large enough to admit of the passage 


TOET. 

of a boat. The question is one of degree and must 
be decided with regard to all the facts. Sim E, 
Bak i/. ANG Yong Hu at. (1923; A C. 429. 

TOET — Damages — AcUon tn one country or pro- 
vince— Injury sustained tn another. 

An action will not he in one country or 
province for a wrong committed in another unless 
two Conditions are fuihlled. Pirst, the wrong 
must be of such a character that it would have 
been actionable if committed in the country of 
the forum • and, secondly, it must not have been 
Justifiable by the law of the Country where it was 
done The expression “Justifiable" has reference 
to legal Ju&tificatiom and an act or neglect which 
is neither actionable nor punishable cannot be 
said to be otherwise than justifiable within the 
meaning of the lule. Walpore v. Canadian 
Northern Ry. Co. (1923) A. C 113. 

Negligence — Mare kicking horse— Liabi- 
lity for damages. 

Where defendant put his mare in a field where 
plaintiff’s horse was, but did not inform the 
latter of the same and as a, result of the mare kick- 
ing the horse the horse had to be shot and an 
action for damages was brought : Held reversing 
the decision m (1923) 1 K.B. 406, in the absence of 
proof of scienter, a mare cannot be classed among 
dangerous animals and no action lay either on the 
ground ^of negligence or breach of an absolute 
duty 

The mere possession of ah animal of the class 
usually described as mansueiae naturae does 
not render the owner liable for injuries done, by it 
to the person or to goods. Manton v Brockle- 
BANK. (1923) 2 K. B. 212. 

Beversing 1923 I K. B. 406* 

Negligence — Mare kicking horse — Lia- 
bility of ownef , 

Where a person put his mare to graze in the 
field of another in which theie was the laiter’s 
horse but did not notify him of the same and as a 
result of kicks the horse had to be destroyed : 

Held an action for damages lay even if none is 
proved in the defendant. Manton v. Bockle- 
B.'INK. (1923) 1 K. B. 406. 

Reversed by the C A. 1923 II K B. 2X2. 

— Negligence— Proof of — Duty of owner to 

invitee or licensee 

A boilermaker working on a dense foggy even- * 
ing left the ship for the latrine which was situat- 
ed on a piece of ground surrounded on three sides 
by water. A line of posts and chains existed on 
the three sides, but the chains used to be let 
down whenever access to the quay was required 
but replaced as early as possible. On that day 
the chain was down, and the boiier-maker 
slipped down and was drowned. In an 
action by his widow for damages under the 
Fate! Accidennts Act, Held by the majority of the 
House of Lords the plaintiff had laded lo prove 
negligence on the part of the Harbour Board or 
fnai It was the cause of death and that the Board 
did not owe any duty to keep the chains m posi- 
tion and hence no action lay. Case law reviey^etj. 
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TOET. 

Per Viscount Cave L. C When a person is in 
vited or licensed to pass by a particular way and 
the owner without warning to him does 
something which makes it dangerous ior him to 
use that way liability may no doubt be incurred 
Bat to say that a landowner who permits an ele- 
ment ot danger to exist in a place to which he 
neither invites nor expects a person to go thereby 
sets a trap for him u not correct 

Per Lords bhaw and Buckmaster .— Leaving 
the fencing open is a danger ot a serious kind i 
and a negligent omission tor which the Board is 
responsible. The workmen were entitled to con- 
sider the plot as ienced and the removal ot the 
claims constituted a trap. Mery Docks and 
Harbour Board v, Procter. (1923) e. C. 253. 

-^Piibhc Officer — Liability — Set vice how 

effected—Unincorpo rated body. 

Where an unincorporated body like the Board 
of Trade is sued; there is no rule which dispenses 
with personal service on the members. Where 
ihe writ IS served on the Permanent Secretary it 
ts not good in law. 

Where the claim is stated to be one arising out 
of contract, no action will he against a department 
ot the Crown, the proper proceeding being a 
Petition ol Right. 

Where the action is brought to recover back 
money extorted colors offiett, the aciion lies 
against the person who actually extorted money. 

Where tne tort in question was committed by 
tne Shipping Controller and on the abolition of 
the office, the rights and liabilities vested m the 
Board of Trade, the latter will be liable in 
respect of any matter for which the Shipping 
Controller would have been sued. M.arshall 
Shipping Company v. Board of Trade 

(1923) 2 K B 884. 

VENDOE AND PDBCHASER— Recot'ry 
of — Test--Default of purchaser tn proceedings 

The agreement between the parties was that on 
a proper contract being prepared bv the vendor’s 
solictors the property was to purchased. A certain 
sum w’as paid as deposit and in part payment of 
the purchase money. A proper contract was pre- 
pared by the vendor's solicitors and approved by 
the vendee^s solictors but still the vendees refused 
to proceed further and claimed a return of the de- 
posit amount. Held they were not entitled to 
do so. 

Where a deposit is paid before there is any 
firm contract the payer can recover it if the payee 
insists on something unreasonable in carrying one 
the transaction. If on the other hand the payee 
does not insist on unreasonable terms, and thr 
payer when offered all he can reasonably ask fo- 
retuse without just cause toproceed, he cannot ret 
cover the deposit. Chillingworth v. Esehe. 

(1923) 1 Ch. 576. 

’Mistake — Recti ficati Oft — Power to order. 

By a mutual mistake of parties, an error crept 
into an agreement tor sale of land and this was 
repeated m the sale deed. Held by a majority of 
the Court of Appeal {Youngers L. /. dissenting) the 
mistake could be rectified by court, though the 
effect of it might be’co vary the terms of an 
written agreement by a parol variation and to ( 


WILL. 

grant specific performance of such a written 
agreement (1922) 2 Cli 809 affirmed. 

Per Warrington, L J . — The conditions to the 
exercise of jurisdiction by Courts of equity ate 
that there must be an antecedent contract, a com- 
mon intention of embodying it in writing and 
clear evidence that by a common mistake some 
term not agreed upon was put in or something 
agreed upon was ommitted. 

Per Younger s L. /.—To allow such a rectific- 
ation would be to infringe the Statute of Frauds 
and in addition it would involve specific perfor- 
mance of a wntieu agreement with a parol varia- 
tion. Craddock Brothers v Hunt. 

(1923) 2 Ch. 136* 

'WILL--- Bequest Gift oj tcsiduary estate Cypres 
doctrine. 

A gift of the residuary estate ot a testatrix for 
the purpose of providing a stained glass window 
in memuiy of herself and certain members of her 
family is a good charitable bequest. In such 
cases the motive of the testator is immaterial. If 
any surplus lemains, the cypress doctrine will 
apply to It. In re King * Keor v. Bradlay. 

(1923) 1 Ch 243 

'Bequest — Patriotic purposes or objects' 

— Validity of. 

A testator by his will directed a portion of his 
estate “ for such patii otic purposes or objects and 
such charitable lustitalion or charitable objects in 
the British Empire” as they selected: Helds 
the purpose need not necessarily be charitable, 
the trust was void. In re Tetely Nation Pro- 
vincial and Union Bank OF England Ltd.?/. 
Tetley. (1923) 1 Ch 258. 

" •Bequest — Validity of — Publtb benefit. 

The question whether a gift is or may be 
operative for the publ c benefit is one that is to 
be answered by the Court on the evidence before 
it It IS not the opinion of the donor of the gift 
or creator of the trust that governs, for otherwise 
trusts might be created for all kinds of fantastic 
objects. Held on the facts, a bequest for the 
training of persons as medium is invalid. In re 
Hummeltenberg Beatty v. London Spiri- 
tualistic Alliance Ltd (1923) 1 Ch. 237. 

— — Corffcf/ revoking clause in will — Construc- 
tion — Revoked clause tj to be looked to. 

Where certain clauses of a will are revoked by 
a codicil which is clear and unambiguous, even 
when both ihe will and codicil aie probated the 
I revoired clauses cannot be resorted to as express- 
; ing the testator’s intention for any purpose. Choa 
Eng Wpn v. Choa Giang Tse. (1923; A. C, 469. 

' •^ ConstruUion — Appointment — Powers of 

Survivorship. 

Where a will vested the power of appt^nting 
trustees to the testator’s widow aud his daughters 
and the widow and one of the daughters died 
the power survives to the remaining daughters. 
This is not in any way abrogated by S. 22 ot the 
Trustee Act 1893 In ie Harding : Harding v 
PateR'^on. (1023) 1 Ch, 162 
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Construction — Bequest to Domestic 

scrvan ts'^-^-Chauffeter '--Coa ckm an — Ga rde ner — 
if entitled to take. 


The testator, Sir John Jackson, left a will 
giving numerous legacies, including some to his 
business employees and some to his ‘‘ domestic 
servants *’ in amounts varying with the 
wages and the length ot service ot each. The 
chaufferer and the coachman of the testator, fol 
lowed the testator from his town residence to 
country residence and bac& and lived m rooms 
over the garage, and the stables respectively, 
and the gardener lived in a cottage provided for 
him at the country residence. Held^ that these 
three were the domestic servants ” in contra- 
distinction to the business emoloyees of the 
testator, and were accoidingly entitled to the 
legacies. 

What a testator means by the use of certain 
words IS a question to be decided on the con- 
struction oi the Will in each case. 

Ogle V Morgan {1£52) 1 D. M. & G 359 does 
not lay down as a hxed principle that an out- door 
servant, not living under the master’s r'of, is 
excluded from coming under the expression 
“ domestic servant in re Sir John Jackson: 
Jackson v. Hamilton (1923) 2Cli. 365, C. A 


Construction — Bequest of ’* money ” 

Securities and investments. 

The word “ money” when used in a will means 
money in its strict sense unless there is a context 
which is sufficient to show that the testator used 
it in a more extended sense ** Money ” in the 
strict sense means money actually, in hand as 
cash, or at a bank on drawing account. But a 
comparatively slight context one way or the other 
may either restrict the terra “ money " within 
comparatively narrow limits or may assist it so 
as clearly to include the whole personal estate 
or the residue of the pepsonal estate. When a 
will is not drawn by a skilled lawyer, the words 
used may be looked at less strictly than m a case 
where it is so drawn If there be a context en- 
larging the meaning of the word “money” it 
may enlarge it to tbe extent of including the 
wiule of the personal estate or the rnsidue of the 
personal estate, and it may enlarge it to any point 
between ready cash only and the whole of the 
personal estate. In re Taylor : Taylor v, 
Tweedi. (1923) 1 Ch 73 C. A. i 

— s Construction — Chinese testator — Gift to 

wife — Devoutiofi in case of re marriage — Effect 
of deaths 

A Chinese testator drew up a will in English, 
and provided for the property being divided equ- , 
ally among his sons and wife and m case she re- 
married, her snare to go over to the sons. She 
died before the testator, an event which was not 
provided fnr. Held a gift over to the sons could 
not be implied and it must be dealt with as on in- 
testacy. Held also, that in construing such a will 
couched in English terms of legal art regard 
should not be had to Chinese usages apart from 
the terras of the instrument Chia Khwen Eng v, 
Chia Poh Choon and others. (1923) A, C 424. 


reconstruction— Codicil--' Gift to children 

of brothers and sisters— Remoteness, 


WILL, 

A testator in his will provided for the income 
j to be given to his wife for life and after her death 
to the children of his brothers and sisters. By a 
codicil, he provided after her death his trustees 
should hold it in trust tor the children of his 
brother and sisters who should be living at her 
death or born at any ti me before any one of 
such children attained majority At the time of 
his death, the testator’s parents who were about 
6.‘> years old were still alive. Held by the majority 
of the Court of Appeal, the gift was void for re- 
moteness. 

Tbe gift in the codicil i evoked that in the will 
and if the former failed for any reason, intestacy 
would follow. In re Burnyeat : Burnyeat v. 
Ward (1923) 2 Ch. 59. 

— — Const niction— Gift for “ Charitable or 

public institution in Wales ” — Effect of. 

Where a testator after providing for certain 
annuities, directed the trustees “to apply the 
same for the benefit of one or more charitable or 
public institutions in Wales as they deem fit, held 
the object of the resulting trust was so extra- 
ordinarily wide and indefinite as to amount to a 
delegation of testamentary capacity and hence is 
void for uncertainty. In re Davis : Thomas v. 
Davis. (1923) 1 Ch. 225. 

Devise of Real Estate and chattels real 

— Subsequent disposition of Real Estate by deed 
-Effect. 

Where by a testamentary disposition, there was 
a devise of Real Estate and of some chatties in 
such a way that the bequest of the latter was of 
the nature of an accessory gift to be enioyed with 
the principal gift relating to the Real Estate, yet 
if by a subsequent voluntary act of the testator, 
not being testamentary, the principal gift is re- 
voked to bequest of the chatties will still stand 
and not be revoked. In re Whitburn : Whit- 
burn V. Chantic. (1223) 1 Ch. 332. 


— — -Bequest of Residue-Four classes of objects 

—One class indefimte charitable objects — Two 
classes— Named chanties— One < lass indefinite 
charitable and noncharitahle objects at the choice 
of executors — Validity — Power to executors to 
distribute the residue among the four classes— 
Validity — What the Court should do. 


The testator disposed of his residuary estate 
among 4 classes of objects, of which (a) was 
indefinite charitable objects, (b) and (c) were 
named (definite) charities, and (rf) was such o^her 
charities and institutions “ as my executors in 
their absolute discretion shall think fit,’’ And he 
directed the division of the residue among the 4 
classes in “ such shares and proportions^' as his 
trustees \ executors) should determine 

Held — The bequest to class (u) was good 
although it contemplated aid to persons of some 
means : Trustees of the Mary Clark Home v An- 
derson [1904] 2 K. B. 645, 655; Attorney- General 
V. Wilkinson (1S39) 1 Beav. 570 In re Gordon 
[1004] 1 Ch 662, 668, In rc Bsthn, 89 U T. 88 
followed. 

The bequest to class {d) was void as the i 
tors might in their discretion select the use 
legacy for institutions which might 
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cbaritable* asd hence the legacy was to indefinite 
charitable and non-charitable objects 

The gift to class (d) being void the power given 
to the execators to distribute the residue among , 
the 4 classes was also void. 

The effect of the residuary bequest was to vest 
the residue in the 4 classes in equal shares until 
the executors should exercise the power. See 
Lambert v, Thwatts (1866) L. R. 2 Eq» 151, 155. 

In this case the powei being invalid, the re- 
sidue remained so vested. 

As class (d) could not have its i share of the 
residue, such share went to the next of Kin 
{as on intestacy). 

Principles to be applied when gifts are made 
to indefinite charitable and non-chantable objects 
explained and discussed 

Mortce v Bishop of Durham (1804) 9 Ves, 399, 
10 Ves. 522 and In re M.acduff (1896) Ch. 451 
dist find expld. 

Salisbury v Denton (1857) 3 K. and J. 529 and 
Hoare v, Osborne (1866) L. R. 1 Eq. 585 applied. 
In te Clarke Bracey v. Royal National Life 
Boat Institution. (1923) 2 Ch. 407. 

Workmen’s Compensation — Partial incapacity of 
injured workmens-Metkod of assessment ^Review 
of weekly payment s — Workmen's Com pens ation 
Act, 1906 (6 Bdw. c, 58) S. and I Sch paras 
1 (6). 3, 16. 

Workmen Injured by accident arising out of 
and in the coarse of employment are entitled to 
compensation. The cempensaiion payable may 
very with circumstances, the earning capacity 
after accident depending upon the changes in the 
labour market. Where tnerefore no compensation 
was payable under tae rules in the first Schedule 
of the Workmen’s Compensation Act, 1906. to 
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WORKMEN’S COMPENSATION ACT. * ^ " 

incapacitated workmen during a certain perlbd 
owing to the fact that inflaicted wages made them 
earn more for the lij^ht work they could do than 
ordinarily, held that the right to compensation 
which had been luspended revived when, the 
wages having faPen, their earnings no longer ex- 
ceeded the average pre-accident wage. 

Quaere, whether a review of the weekly pay- 
ments cannot be asked, though there had been no 
suspension of the payment, upon a mere aver- 
ment that the wages in respect of partial employ- 
ment have fall. The case of Me AUden. 

(1920) A. C 39 referred to, 

Portland Colliery Co. v* Murray & Other 
Cases (1923) A. C 566, 

JS^ORKMEN'S COMPENSATION ACT (1906) Claims 
\ if can be settled by paying lump sun'^Agreement 
\ for redemption of weekly payment. 

The scheme of the Workmen’s Compensation 
Act is that a workman who is suffering from to- 
tal or partial incapacity caused bv an accident 
arising out of and in the course of the employ- 
ment shall receive a weekly sura, may be redeem- 
ed by agreement with the employer by payment ot 
a lump sum, subject to the approval of Court. 

Where in a case arising under the Act, a lump 
sum was purported to be fixed between the par- 
ties, free from any examination by the Court 
Held by the majority of the House of Lords (LOrd 
Carson dissenting) that such an agreement was in 
contravention of the Act and as such void. The 
only redemption which the Act allows is that of a 
weekly payment in which case the adequacy of 
consideration has to be judicially accepted. Prior 
cases cited and overruled. Russell v. Rudd. 

(1923) A. C. 309. 




% 



Runted 


AT THE Madras Law Journal Press, mylapore Madras. 



